# 23 10/28/69
Memorandum 69-140

Subject: Study 23 - Actions for Partition Y

This Memorandum provides background information on the status of Study 23
(Actions for Partition). Exhibit I gets forth the original statement request-
ing authority to study this topic. Exhibit II is an extract of the Commis-
sion's Minutes of the June, 1959 meeiting which sets forth some of the problems
that have been identified by persons experienced in handling partition pro-

ceedings.

Previous Action

In 1956, the Commission reguested authority to study the provisions
relating to the confirmation of partition sales. At that time, the Commission
was concerned with two narrow questions:

(1) The determination of what Probvate Code sections are incorpo-
rated into the law relating to partition actions by virtue of Code of
Civil Procedure Section 775 which provides in part that, "the sale at
"private sale shall be conducted in the menner required in private sales
of real property of estetes of deceased persons."

(2) Whether the differences in probate law and civil pertition
law relating to the confirmastion of sales were Justified or whether
they were the result of legilslative oversight.

In 1958, a study of these narrow questions was prepared and tentative legisla-
tion conforming the partition lew sales confirmation provisions to those in
the Probate Code was drafted. The comments received indicated that the scope
of the study was too nerrow and that partition law should not be patterned

aefter probete sales law because of the different nature of the problems in
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rartition proceedings. The comments received suggested revisions affecting
10 to 20 code sections., See Exhibdt II. As a result of these commenis, the
Cocmmiasion requested and received authority from the Legislature to study the
entire subject of partitiom sales. From time to time since 1659, the Commis-
sion hag determined that this topic should be continued on the agends but
that preparation of a research study on the topic should be deferred because

other topics should be given priority.

Need for Reform

In approximately 79 ecode sections, the Code of Civil Procedure states the
lavw relating to actions for the partition of real and persaonal property.
According to persons experienced in handiing partition setions, these numerous
code sections provide incomplete guidance to attorneys, judiges, snd referces
vho have occasion to apply the infrequently invoked partition law,

Mr. J. D. Cocper, an QOskland attorney, made the fellowlng comments in
response to the Commiassion's proposed legislation regarding partiticn sales:

There are not many partition actions filed mand, therefore,

few attorneys and fewer judges have much experience in this

field. The referee in partition is ususlly a practicing attor

ney without any experience either in partition actions or as

referee. The Code provisions being very sketehy, the referee
can find no complete proecedural cutline to follow.

* * * * *

The sections relating to mctions for the partition of real

property are cumbersome and unrealistic. There is a complete

lack of uniformity in interlocutory decrees of partition and,

the action being rather uncommon, few atiorneys appreciate the

operaticn and effect of the action.

Mr. R. E. Allen, a Los Angeles receiver and commissioner who was referee
in practicelly all the partition proceedings (approximately 1,000) in the
Superior Court of Los Angeles County between 1935 and 1959, agreed with Mr.

Cooper that "the code seetions on partition require numerous revisions."
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A recent Stanford Law Review article bas also found fault with the
partlition law:

Partition may be achileved by a division in kind or through
a sale of the property. . . . BSince the courts have stated a
preference for division in kind, the party who desires to have
the property sold must prove that division in kind would be im-
peossible or would result in the value of the shares of the prop-
erty being substantially less than what they would bring in a

sale of the entire parcel. This alloecation of the burden of
proof seems unrealistic. . . . [18 Stan. L. Rev. 1428, 1429

(1966) ]

Examination of these and other comments and the legal literature indicates
that the law relating to pertition actions could be improved if the Commission
vere to underteke g study of this topic. The Commlssion's 1959 decision to
expand 1ts study of this topic appears to have been sound and significant
improvements have not been made since that time,

The question remains, however, whether the Commissicon should devote a
portion of its limited resources to this topic at this time. This topic
would require 5 substantial study of theory and practice reliating to partition
sales and would require an expenditure of $1,500 to retain a research con-
sultant to write the beckground research study (if a consultant willing to
undertaske this task can be found). If a consultant cannct be found, it would
require the full time of a member of the legal staff for a number of months
and would delay work on inverse condemnation or condemmation law and proce-
dure-«topice that the Legislature has requested be glven priority.

Respectfully submitted,

John L. Cook
Junior Counsel
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Memorandum 69~1L0- EXHIBIT I

Statement requesting awthority to study partition actions

Topic No. 3: T

A study of the provisions of the Code of Civil Procadure reloting to the con-
firmation of partition salss and the provisions of the Probate Code relating
to the confirmation of sales of real pro of estotes of dececssd persons
to datermine {1} whether they shovld be mode uniform and {2) i not,
whother there Is need for clarification as to which of them governs confirma-
fian of private judicial portition soles.

S.Getim 752 to 801.15 of the Code of Civil Procedure provide for
#ctions for partition of property. Section 784 deals with the confirms-
tion of partition sales, Probate Code Sections 784 and 785 deal with the
confirmation of private sales of real property of ostates. These sections
differ from Code of Civil Procedure Section 784 in three important
respoets. One difference is in the percentage by which an offer made
in court must exceed the amount of the original bid.}* Another differ.
ence ig that under the Probate Code the original bid must equal 90
percent of the appraised value of the property,'® wheress under Code
of Civil Procedure Section 784 there is no such requirement. A third
differance is that the Probate Code containg detailed provisions - re-
garding real estate hrokers® commisaions,¥.whereas the Code of Civil
Procedure is silent on this matter. Ji may be that there iy littie reason
for these differences, ' -

If it is found that some or all of these differences should be retained,
the question of whether the Code of Civil Procedure or the Probate
Cotle governs eonfirmation of private partition sales should be clarified.
The Code of Civil Procedure provides that private partition sales shail
ba *‘ eonducted’’ in the manner required for private ssles of real p
erty of estates,t? It iz not clear whether this provision makes applicable
to such sales the provisions of the Prebate Code regarding the confirma.
tion of sales, or whether, on the other hand, a private partition sale
should be confirmed in the manner provided by Seetion 784 of the Code
of Civil Procedure. The latter section deals with confirmation of parti-
tion sales but is ambigunous sa to whether it applies to both public and
private partition sales or oniy to publie partition sales, The question 18
important beoause, a8 is shown above, the provisions of the Probate Code
‘and the Code of Civil Prosedure relating to confirmation are different;
it will remain important if the two sets of provisions are not made
uniform.
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u_ Memorandum 69-140 | EXHIBIT II )

Extract of Minutes, June 1959, identifying defects in partision law.

Minutes~Reguler Meebting
June 19 and 20, 1959

IITI. CURREWT BTUDXES

A, Study No, 21 ~ Confirmation of Partition Beles: The
Commissicn had before it Memorandum No. 1 (6/9/59); Memorendum No. 1-A
(6/17/59) end copies of two letters from Mr. R, E. Allen, of Los Angeles
(deted 6/1/59 and 6/11/59) in reply to letter fram the Assistamt
Executive Becretary soliciting Mr. A’Llen'a views with respect to proposed.
revisions to the sections of the Code of Civil Procedure governing

' partition actions, At the invitation of the Coammission Mr. Allen vas

C present at this portion of the meeting snd made the following suggestions
' and comments: '

1. The provisions of Code of Civil Procedure Section TS5ea -
vwhich nake t-he provisions relating to pa;titim of real property applicable
to the partition of personal property raise many questicns, sre generally

.unsetisfectory and should be revised.

' 2. Bpecific provision should be included in the Code (1)
rzquiring that in every case‘ evidence of th:a recordation of 1is pendens be
£iled with the court and (2) requiring that a title report, cgrﬁficate,
litigation report or gimilar document be filed with the court evidencing
the interests of ell parties in the property.

3. The provisions of section 761 and 762 with respect to the

—~ holding of hearings by a referee to determine the interes‘l‘.s of lien -

~ holders are cumbersome and inappropriate; such questions shouid be
determined d.iréctly by the court itself, |
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Minuies-Regular Meeting
Jurie 19 and 20, 1959

k.- The provicions of Section 763 with respect to the
determination of whether property is "so situated that partition cannot
be made without grest prejudice to the cwners" ere ambiguous and should
' be clarified, pavticularly with respect to msking it clear thet the
court may consider other factors than physical situation (e.g. that it
msy take into aecount tha.t. the property is mortgaged) in detexmining
whether the property can be physicelly partiticned.

5. Bection 763 should te clarified with respect to the mumber
_ of referees to be eppointed; three may be desirable in a case of & physica.
Y division but one should be sufficient in case of e sale. |

6. Section T72, which suthorizes the court to require lien
holders to exhsust other securities iz undeszireble and shouwld be revised
or repealed.

7. Bectlon 777 with respect to partition sales on credit is
jmpractical and should be repealed or revised.
| 8. There is no necessity for the appoiniment of appraisers at
any stage in the partition proceedings. | |

9. Real estate sgents are unnecessary in pa.rtitioﬁ sales and
provisions with respect to their appointment end comissioﬁs should not
be included,

10, The present provisions with respect to the conduet of

partition sales and confirmation thereof are satisfactory. The ﬁnlding
of & "second auction” at the confirmation proceedings after an original

pubile sale 1a, in Mr. Allen's experience most satisfactory in pfoducing
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Minutes-Reguler Meeting
June 19 and 20, 1959

the best price for the propertﬁ.
311. There is no valid reason why provisions with respect %o

the bonding of referees should not be edded to the code.




