
Memorandum 69-142A 

SUbJect: st~ 76 4 Trial Preference 

11/25/69 

You wUl recall that the CoIrIII1ss10n directed the staft to write to 

eacb preaWII8 wperiOl' court Judge to detel'lll1De wbether seJ'ious probl ... s 

are created by the IpproxiaBtel¥ 60 stetutcny prov1aions that give particul4r 

types ot IIIIltters priority 1n sett1118 tor trial or beer1118. We wrote to each of 

the 58 pre1idiUC Judses and requested bis op1nion. We rece1ved 16 response. 

(attached) tre. the presid11lS Judge ot the toUowill8 counties: 'l'ebaIIIIl, 

)i)ntere:y, Ventura, Shasta, TuolUlDlle, stanislaus, Sisld)'OU, Riverside, Butte, 

San ~1I Ob1spo, Yolo, Contra eoata, Santa Cruz, Alameda, SolaDO, aDd Marin. 

Hote that we did not receive a response 1'roIII Los Anples CouI:Ity, the Ci1;J 

and CouI:It,. of San Francisco, and trOll! other populous counties. 

Without exception, the Jud8es who responded report that the existing 

statutor,y prov1siollll do not create s1gnU1cant problems in the adra1nistration -
of the court's bus1ness 1n their counties. The onl:y qual1ticat1on to tbis 

seneral reactioD is Yolo (.ru4p McDel1llOtt .- Id1b1t XI)(States that "in the 

past, but not recently," the court has bad d1fficulty with settiD8 em1neDt 

dClllllin CIIses. Does IIOt state that ser10us problems bave beeD created.). -ac..e Ju4ses bel1eve that the sr.t volllllltl ot special pretereDce statutes 

operates to __ the preterencea lIIOre IIIIlnapable and results in le.s pre­

terence. ODe Judge, Judse .Ross A. C&rkeet (Tuolulllfte), 1IeUeve~ tor tbis 

reason, that nothing should be done 1n the field. lie COIIIIleDts: 

'!be tact that there are web a larse DUIIoer ot preterences ot Jlecassity 
leave. the Court rema.1MII8 with BOIIIIl decree of d1scret1on as bow he 1& 
.,ing to sr1'8nce OJ' re-arranp .uch preferences. As a result, at; leaat 
1n the -.u counties, :r know that the Judps ta_ a look at the nature 



, 
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of the case and the exigencies involVed and sive preference to the 
case 'Which really seems to need the most priority. I have done this 
on many occasions and while there has been some grumbling, in the 
main the llEIr has accepted the same graciously and understand1DBlY. 

If th1a subject matter were to receive an in depth examnatioD 
and atudy and the CoIImission were to revise and e11lll1nate perbBps a 
number of such preferences, but still come up with a larse number 
of definite priorities or preferences with any degree of .naatory 
requirement, then, I am sure, this would create significant probloema 
in the admin1stra tion of the Court I s business. 

Nine of the 16 judges believe that no study of this topic 1& necessary. 

See Exhibit I (Teha.); II (f4:)nterey); III (Ventura); IV (Shasta)("I have 

no objection to a systematic review, possibly lsadiD8 to a codification in 

one place, of statutory preferences. However, the status quo is not 

troublesaae.); V (Tuolumne)(Revlsion of law could "create significant 

problems in the administration of the Court's busioess"h VIII (Riverside); 

X (San ;Wis Obispo); XIV (Alameda); XV (solano). A ffN judges beUeve 

that there would be scme value in collecting sll the preferences in one 

section or series of sections 80 that they could be readily fOlUld. Exhibit 

IV (Shasta); IX (Butte); XVI (Mlrin). A number of judges suggest that the 

number of statutory priorities be reduced. Exhibit VI (Stanislaus); VII 

(Siskiyou); IX (Butte); XI (Yolo); XII (Contra Costa)(delete statutory 

preference given to declaratory relief actions); XIII (Santa Cruz); XVI 

(Marin)(delete statutory preference for declaratory relief actions). 

As Judge Zeff (Exhibit VI - Stanislaus) notes: 

it is felt that there .y be a need to revise but that before doing 
so, 1t would be necessary to reassess aDd re-evaluate the priorities 
or preferences that presently exist; haviD8 regard to the cbanges 
which have occurred in the economic relatlonabips as between liti­
gants in particular kinds of cases. 

The staff concludes--bssed on the letters received--tbat it would 

not be a desirable use of Commission resources to undertake a comprehensive 
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study of trial preferences. However, the Commission should consider 

whether it might wish to study whether the statutory preference given 

to declaratory relief actions should be eliminated or limited. JUdge 

Wilson, Mlrin County, states (Exhibit XVI): 

One particular matter which we feel might well receive the Commission's 
attention with respect to proposed legislation concerns the priority 
assigned to declaratory relief actions. We have found, and I suspect 
other counties have found this to be true as well, that many actions 
which are actually simply actions for money judgment will contain a 
declaratory relief count of some description, and it is often a fair 
inference that this count was added simply for the purpose of obtain­
ing some kind of priority. It might well be 1IOrthwhlle to oOJlSic!er 
legislation which would vest a Court with discretion, so that e Court 
would not have to assign a priority to an action simply because it 
was labeled as an action for declaratory relief, but would cmly assign 
such a priority when the action was in fact an attempt to determine 
rights so as to govern future conduct. 

Judge Cooney, Contra Costa County (Exhibit XII) states: "However, we do 

feel that the statutory preference given to declaratory relief actions 

should be deleted b)' proper amendments. OUr experience has been that normal 

calendar settings causes no prejudice to any of the litigants in such an 

action, I' 

It should be noted that tha analysis presented in this memorandum is 

based on the views of 16 presiding judges; only 16 of the 58 presiding 

judges-~less than one-third--responded to our request for a statement of 

their views. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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~mo 69-142 
STATE 01 CALIFORNIA 

EXHmrrI 

"\lIFORNIA LAW REVISION COMMISSION 
_ •• loot OF LAW 

STANFORD UNIVERSITY 
STANfORD, CALIFORNIA 94305 

SHO $AIO 
C'fIol,tI'IOIJ 

maMAS E. srANroN~ 11, 
Vie. Cbalrmon 

SENATOR A1Fftf.o H, SONG 
ASSfMllYIM,N CARlOS J. MOOlHEAD 
lOOfR ARNEBERGH 
JOHN D. MillER 
lEWIS t:. UKlEIt 
'!CHARD K. WOUOItD 
WILLIAM A. VAL! 
GEORGE ,t MI.n':PHY 

llC aRK-j'o 

Hon. Curtiss E. Wetter, Judge 
Supe-rior Court of Tehama County 
P.O. Box 950 
Red Bluff, California 96080 

Dear Judge Hetter: 

RONAlD REAGAI"l. Govornor 

October 10, 1969 

The 1969 Legislature adoptcd a concurrent resolution directing the 
Law Revision Commission to make a study to determine "whether the law 
giving preference to certain types of actions or proceedings in setting 
for hearing or trial should be revised." 

The Commission soUci ts your vi",,'s as to "'llf-'ther any legislation is 
needed in this area'. A search by the Commission's staff discloses at 
least 60 statutory provisions that give particular types of matters prior-
ity in setting for trial or h"3ring. Do you believe that the exis~ ___ -M-' 
law relative to trial preferences is seriously i.n need of study? LDo the 
existing statutory provisions e.reate significant problems in the admin­
istration of the courL's busineEs in yonr counly?~tv'c, 

We would greatly appreciate YOllr coope.rating in this study by making 
your views known to us. 

JRD:ss 

0... 
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gu~rior gourt 

,$ta.b af oral ifarnia 
(l,ounty of Monterey 

itanley hawson,Judg@ 

Caliiorni3 ~a\'l :·;cvisior. CCH,'-LLJ~~icL 
school of La-,'; 
,"~ f ~",' . + ~~an oru ~n~vers~~y 
.st-..ar4ford, California )·13n5 

Gentlc)'1C:1. 

iour\bouse 
iallnas, ia11fornla 

,'Ii th respect to your sQGona lctt.er which concerns "re:eerc::ntial 
settir.gs, no statutory atlcndr:\cnt,.; seC"l requirc6. ;,r.y calendar Juu']c 
can arrange for these priorities. 

,'L<'''''''~_'-';''''': '1'/0""/ ~~ ~ 
~_~n:;:::erior Court 
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EXl-lIBJ'f III 

VEN,tJRA, CAl.II'ORNI.' il3001 

JEROME H. BER£N50N. PRESIDING JUDG!: 
Oct,{)ber 14, 1969 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

In response to your letter of October 10, 
1969 please be advised that it is my view that the 
existing law relative to trial preferences does not 
create any Significant problem in the administration 
of our courts' busineSS in Ventura County. 

I am no't of the opinion that there is a 
serious need for study of the existing law in this 
area. 

JHB:mr 

;/',l" ,trULY \;~" rs, 
; "' '- '\ 
\ ' \ \..., 

, '- .. \t~_. I <:to. '::-\J>~. /-'''--
/ \ -.~." .... ,.-".... "--

J~RO~ H. BERENSON 
Prediding Judge of the 
Superior Court 
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JmITBlT IV 

ICI)llI11Utrj'j of tfJe ~uPtt'ior ((ourt 
I!tIJAl!f~ ;Conntv 

*,cbbing. i(i1lilorl1Ut 

October 14, 1969 

John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, Cal'ifornia 94305 

My dear Sir: 

Your letter of October 10, 1969 respecting 
legal preferences in setting, is at hand. 

The only types of preference commonly employed 
in this county are those for hearings on preliminary 
injunctions and those for criminal trials of imprisoned 
persons. In each auch caE;e the need for the pref"erencE! 
is obvious. In criminal tr:iela of persons not imprisoned, 
right to preference is commonly waived; and in condem­
nation cases it te not normally claimed. Other types of 
preference trouble us seldom. 

I have no objection to a systematic review, 
possibly leading to a cod,lfication in one place. of 
statutory preferences. Ho~ever, the status quo is not 
troublesome. 

'{ours very truly, 

~ , ~ ~ 

;i ! -). 

-"~±CHA~b h. 'EATON ,<" 

Judge of the Superior court 
RBE:g 



THE BUPE:R!OR COURT 

oO.Io.IA,...t •• CI"" .13 .. A. cr ... IIIiIKIr..-,.-, .!!HHlt 

Mr. John H. DeHoully 
Executive Secret.ary 

TUOI.,.U!04NK -ttt:il.U'T'( 

.aONOFfA, (:; ..... u:t, '!ii!!!o:;l7C'! 

California Law Revisi.::)n Commission 
School of Law 
Stanford University 
Stanford. california 94]05 

Dear Mr'. DeMoully, 

1 Q(~ Q .. -v--, 

In response to your letter of October 10th. 1969 
concerning i:l. :::)tudy t~) d02t(orm:Ln(~ "vihether the law giving 
preference to certain t'!pt;S of (lcticns or proceedings 
in setting for tlearing 0r trial should be revised· l

, I 

,oI .... : ... /ND "'I;)DIIII£ •• 

"'.0 . • Olle. • .0411-

would advise yOC! that. I am ';'",'C that the 19b') Legis1atu re I s 
concuxrenc resc,lution d.~i~ectintj your CCtrkrrtlSSlon to make 
inquiry into this sub]E'ct Wi".S ""doubtedly based upon some 
rather heated di$Cll~siord;i that t~1,ke place from time to 
time amonq mem.bers 0 f "t.b€ Et.-'::nch ~ind cert::.!:l_:'lly among members 
of the Bar. 

1: unde.t':3tvc.)d t"hat the!_"s ~>""ere a large number of such 
cases whi-:~h are e:"!titl.f3o ';:0 :st.~tut0~·y priority b'Jt I was 
not aware that it \!Jas as l~~x"';e n nu.mher as the 60 which 
were developed b:{ yo:.lr st.affis inqul..ry. I suppose that 

-ona would na,turally S;:).i.t in looK "~ng at such ;l large number 
of statutory priorities t:hat t~., tria.l pref.~;::ence question 
is probably in need of study. On the other hand in answer 
to your second question, "Do the md8cing statutory provis­
ions create s~gnificant rH"oblpms in the administration of 
the court· s business .in your COUll1:y7" , 1 would say that they 
do not create significant problems in the administration of 
my court I s bl.~s iness .. 

This is a small county with a one-rna;} Super~ior Court 
and of cou.ese the bulk of thE, huslness is nothing in compar­
ison w~th that of rnet,copoJ.itan an~as. On th" other hand, 
we are growing r<,-?icl.l.y and our case load i.ncreasing rapidly 
and at the present fNriting I a~l, for exa-::nple 1 setting cases 
for trial as far ahead aB Marct., and April. 1970. I frequent­
ly have this qut!lstion of pd.Cl:ity raised especially by people 
frarn the Sta te of ealif (Jrnia in cDndemnation cases, I have it 
raised frequently in il~juncti0n cases, I have it raised fre­
quently in declar~,-tnry l'(~lic f u_ctions, and of course constant­
ly in criminal and juvenile cases. 

Sl.nce this is a small county I am a;:,1e to keep my own 

-1.-
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Mr ~ John IL DeMoully - 2- October 14th. 1969 

hand in contL"ol ot the calendar and by reason of this experience 
can speak fir.st hd.nd 1" .. /her. I ct=~ll you th.at I do not think. it 
creates a serious or "3igrd 'LLcanfc:. problem~ The fact that there 
are such a. la,rgo nUf!.1be c () r p,c~fe.rence8 of necess i ty leaves 
the court remaini~lq with $cm.e d8~rree Gf discretion as to how 
he is going to arx'ange or -':6--arx::'ang-e Si)CIl preferences. As a 
result, at least in the sma.II cOLJ.nt.ies i r know that. the Judges 
take a look at t.he nd.~_u-.r:(=: of the case and the exigencies in­
volved and give prefeT.f,;nCC to the case v!,1hich realljt seems to 
need the most prior.ity. I have dune this on many occasions 
and while there has been some grunu) li.ng, in the main the 
Bar has accept.eo the same graciously ana understandingly. 

If th.~s sl.lbject matter "/ere ~:o receive an il1depth 
examination :lnd st.udl and the COffi)1 .. ission ~lere to revise and 
eliminate perhaps a number of such preferences, but still 
come up with a largEl nurrib-C:!r of definite priorities or prt';fer ..... 
enees with any degree of mandatory requirement, then, I am 
sure, this would c:o;e"te 3i"lnificant; problems in the adminis­
tratbn of the Ccnjrt! s hus iness . 

Trtlstir~g that; th(~ge viel,tls dre of som~~ assistance and 
assuring YO:l t:hat '",re dPprec:ate the g"ood work bsing done by 
the Comm:i!Bion, }: :ranta.in 

RAe/ED 

//....-~.-. 

. . t", 

.~~~1~ ,i, i;~L...tf /~~ £. t(~ -~ ~/ 
'...- ! _o·"'-"_''')~8ti1. '-'A:- Carkeet 

., 



EXHIBIT 'lI 

'§ulTl'rhrr tCtlltrr ltf <.!htliforttia 
.~tnttit.\lau.t\ Q1~tltnht 

WtLi..IA,M ZEFF. JUOUE 

California I.a\-, Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

~ 

October 14, 1969 

Attention: John H. DeMoully, Executive Secretary 

Gentlemen: 

Replying to your communication of O{'xober 10, 
1969, in whi.ch you request my view as to whether any 
legislation is needed in the area of preterences accord­
ed to certain types of actions or proceedings and whether 
a revision thereof i.s indicated, it is felt that there may 
be a need to revise but rh:at bernre doing 50, it would be 
necessary to reassess and re-evaluate the priorities or 
preferences as they presently exist; having regard to the 
changes which have occurred in the e.::onomic relationships 
as between litigants in particular k:!.nds of cases. 

Relative to whether the existing statutory pro­
visions create significant problems in the administration 
of the court business in this county, it i.s my opinion that 
they do not and no si.gnifi.cant problems are presented. 

Hoping that this may be of some assistance to 
you. 

Very truly yours, 

WZ:r 
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(£4mnhtn~ ~uptriru' QIami 
fomk'unu QIotmf\! 
J. E. BA.RR. Juc.,.l.iat 

ljttlu<, ilIaiiWtl1in 

John H. DeMoul1y 
Executive Secretary 

1969 

Cal if orn ia La,·, Rev i s i on COtmll i ss ion 
School of Law, St.anford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

This in regard to ycur letter of October 10th regarding 
preferential settings. 

I think prefereM:ial settings should be abolished 
except in cr iminiil (";':1 50S OJ:: where an ex parte order or an 
order pendente lite has been TInde that seri.ously affects 
the posit ion of o"e of the part le3. r am thinking about 
restrai.ning orders, orders for imm€,diate possession l!!HI- ~v 
unlawful acta iner actions, and so forth. 

Many of the pn,ferentL:ll settin'J', now are the result 
of legislation by pressure gToups beginning way back several 
hundred years "gD when thE' English landlords made unlawful 
detain(~r actions preferred actions. 

J EB:ph 

Very tru).y yours, , 

J'. E. BARR 
JUDGE 



EXHI!3IT V1I1 

SUPERIOR COURT 01' CAUFORN1A 

LEO A. DEEGAN 
JUDGE ()f" THE. aUP£JItlOR COURT 

Mr. John H. DeMoully 
Executive Secretary 

COUNT)" OF RJVERS1Di: 

California Law Revision COlllmissiol1 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Sir: 

COURT HOUSt: 

RIVERSIDE. CAWFORNIA 

October 15, 1969 

This is in reply to your letter of October 10 relative to 
our views concerning the need for revision in the matter 
of preference give.n in the setting of trials of various 
types of cases. 

Before answering your letter I have spoken with Mrs. Darotha 
McCarver, a long-tIme employee and judge's secretary in 
this county who, for a good many years, has been the 
principal aSBistant to the court in the matter of setting 
cases for trial. Her present memory indicates that only 
three of the 60 types of cases mentioned in your letter of 
October 10 have come to her att.ention in the years of her 
experience with any degree of freqt.1ency, and that a fourth 
type has come before the COurt on rare instances. The three 
which most frequently occur, in the order of their relative 
frequency. of memor'.f are eminent domain, declaratory relief 
and injunction matters, the fourth trpe which has been 
mentioned are rare cases of unlawful detainer which reach 
the superior, as distinguished from the municipal or other 
trial courts. 

Your second question i.s. "Do the existing statutory provisions 
create significant problems in the administration of the 
court I s business in your county?" In answer to this we should 
say no that these provisions do not create significant problems. 
This, of course, is not intended to mean that we do not 
extend the benefits of the preference laws to the classes of 
cases mentioned because in the point of fact that law is 
given its proper application. 

Your first question was, "Do you believe that the existing 
laws relative to trial preferences is seriously in need of 
study?" We can visualize that itl larger counties with larger 
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courts with greater nUlJlDer of cases the total number of 
60 preferences provided by law (that total, as stated in 
your letter, came as a surprise to us) would present serious 
problems in the scheduling of cases for trial. However, 
it is difficult for us to appraise the situation without 
taking the time necessary to determine whilt each of the 60 
preferences is and form an estimate as to how frequently 
such cases might be filed. It is our expectation that the 
replies you receive from the larger counties in the state 
will probably be sufficient for yoor purpose in the present 
study. 

Yours very truly. 

, , '-

LAD:jh Leo A. Deegan 
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Mr. John H. DeMoully, 
Executive Secretary, 

IXHIBIT II 

SUPER'OR COURT 
8TATI: OF OALII'"ORNIA 

ac IJNTV r:,. ai,,i'fl'GIj 

.laAN MO"O.NV~ ... uoec 
;;UU~'lfU.!"" 

Octoher 22, 1969 

California Law Revision Commission, 
Stanford University, 
Stanford, California 94305 

Dear Mr. DeMoully: 

In reply to your lecter of October 10, 1969, please 
be advised that it does appear that legisl~tion is needed in 
the area of legal preference for trial purposes. My comments 
are as follows: 

1. From a very practical daily operational view­
point it is difficult for clerks and judges having the obli­
gation of running the calendar to seek in so many places to 
verify the matter of legal preference. A revision would be 
worthwhile if fo):: no other reason f,han to put into one code 
and into one section or serIes of sections all matters per­
taining to legal prefercrwe. 

2. DOt!& not thi:? significance ot being entitled to 
legal preference diminish in proportion to the increased 
number of cases entitled to such consideration? It seems to 
me that it does. Would it not he more meaningful to re­
evaluate cases and limit those to legal preference which really 
under all circumstances should be given priority on the court's 
calendar? It seems to me that this -ee-evaluation is indicated. 

3. ;;Jith every privilege there should be some re­
sponsibility and, in this respect, I would urge that some 
consideration be given to imposing some responsibility upon 
litigants claiming legal preference to move their cases along 
rather than waiting until the last minute and then congesting 
an already overcrowded trial calendar, I wish there was some 
way to build in to the legal preference structure a condition 
that would cause legal preference to be lost if the litigants 
did not move promptly with their litigation in order to legit­
imately claim it. By way of illustration, I would point out 
a condemnation case .;here the condemnor wants to get to trial 
within one year of filing his comp laint. The answer to the 
complaint may be filed within 30 days of the time of service 
and yet it can happen thilt the At Issue MBmorllndum may not be 

" 
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filed for ten morlths znd the-tt thp court is faced with im­
mediate trial date ~ ~{h(:,:rt;"as ~ if the i1..t Issue Memorandum had 
been filed as soon as the ca.s~: ~'a~~ at :tSBuC ,l then the court 
would have ample time to me 1 t it into its trial ca lendar and 
get the case to trial \.Jithi n <: (,nf' ","ar ",,,rice or earlier 
without ')Ulllping other c"-;·~,,, )"n;' 5;~'{'(' ~;,t. I.. _~..,. u.. ~~"-' .'-'O'e" ............ ...;:;~ ........ 

it. 1n all hon~ ... sty, I C~l!1n0t S.3y that tbe existing 
statu1:ory provisio!l5 hav<~ ct'eat(>d any significant problems 
in the administration of the courtfs business in this county. 
This is not: to say thBt there have not been proble11ls but they 
have been understandable problems bec~:n.1se for the last eight 
yea'!:s in connection with varioD! Public liorks projects in this 
county we have had an Ul1usu",l number of condemnation Cases and 
our $~re of criminal case. Obviously, both of these types of 
matters require legdl preference. l\ny problems t:hat we have 
had have not been ilttributablc to the existing statutory 
provisions,so far as I 0m personally concerned, but rather 
merely inherent in the very nature of our work. Nevertheless, 
for the reasons set forth 1n the preceding paragraphs, I do 
feel that this subject of trt,ll p.,derences is one which is 
seriously in need of cODstr',lctivf: study. 

Thanki ng yc>u for t.he opportunity of expressing 
some comments on this ·very interesting ~~ubjectJ 1 am 

Very truly yours, 

JM/mw 
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CHAMIEIl$ OF 

SUPERIOR COURT 
STATE OF CALIFORNIA 

SAN W1S OBISPO COUl'IfY 

TIMOTHY I. O'P.£ILLY. JUDGE 

SAN LUIS OBj~PO. CALifORNIA 

October 21, 1969 

Mr. John H. DeMoully, Executive Secretary 
California Lal'1 Re·,.-iGion Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Sir: 

A fter dis cussion with the othe:r 
judges in our Superior Court, we feel we do not have 
any problem in the area of preferential settings 
of certain types of actions nor do we contemplate the 
need for ~vision of the present laws. 

We therefore do not feel qualified 
to make any suggestions. 

Very truly yours, 

(.L ..... 
I-~-~J"""""_"'" 

THlO'l'HY I. 0' REILLY 
TIO'R:mid 

"'00'" aoe 

_~_L ___ .. ________ ._~_" .~______"c..=...:..: 



mtIBIT XI 

~up: .erint (II aurt of (lId Hornia 
<Eounlll of lob 

DI,"A .. TN'INT HO. TWO 
.lAM .. C. MCOE .... OTT, JUOOE 

October 21, 1969 

Mr. John H. DeMoully, Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford. California 94305 

Dear Mr. DeMoully: 

COUIl1' HOUR 
WOODLAt4D. CALlFOftN IA 

11'1111' 

This 1s in reply to your letter of October 10, 1969 inviting 
my views on the necessi ty of legislation in the field of prefer­
ential trial setting. 

I believe the entire matter needs thorough study and revision. 
At the present time too many matters are given preferential 
treatment which should not be entitled thereto. For instance, 
there is little reason, if any. to give preference tO,a state 
highway condemnation case where the State is allowed to pay . 
an acceptable amount into Court at the very outset of the case 
and thereby obtains ilXllllediatepossesslori of tne land. In the 
past, but not recentLy, we have had difficulty with settings 
of this type of case. 

Many injunctive matters really are not as imperative 80S the 
law permits them to be. It would seem to me that in injunctive 
proceedings some provision whether or not preferential setting 
be granted should be in the discretion of the Court, it being 
provided that preferential s~ttingcould be had only when specific 
detailed facts relating to the specific case were set forth by 
affidavit and showed the necessity of preferential treatment. 

From the nature of the above corrments it should be obvious I 
believe the eXisting law relative to trial preferences is in 
need of serious study. Attempted correction by piecemeal legis­
lation can only result in an aggravation of the present situa­
tion. 

McDermott 

JCMcP:e 
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ElGn.E~ XII 

~nF",i," QIunrt 
c~!nlr vi <!Illlifnmia 
C';:,u l,., Y (:.". ,".ONTRA CC-~;·.{.. 

..:.:C t--:~. Hr~""':Sf_ ~Aj~;)N'.l 

October 1969 

California Law Revision Commission 
School uf La"" 
Stanford Univ~~rsity 
Stanford, California 94305 

Gentlemen: 

I am in receipt of your letter of Octoher 
10, 1969. I have discussed the question of statutory 
preference in setting matters for trial with the 
Judges of this Court and also with our Secretary to 
the Courts ",-ho sets IT<&t tt:t's on the master calendar. 
At the present time \,]0 find that the exi sting statutory 
provisions create no problems in the administration of 
the courts' business in this county. However, we do 
feel thar the statutory preference given to declaratory 
relief acdons should be deleted by proper amendmentB. 
Our experience has been that normal calendar settings 
causes no prejudice to any of the litigants in such an 
action. 

Vf,ry trul v yours -" , 

«~c.....-
RO. BERT J. ONE.Y ---. 
PRESIDING GE 

RJC:jeb 
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v~-:~."'~T"'E.NT TWO 

CH'H;~€:S S rAAN!CH 

-,,-,0(1;:: 

Mr. John H. DeMoully 
Executive secretary 

october 27, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Deat· 1'lr. Degoully, 

In reference to your letter of October 10th concerning 
the various la' ... 5 covering preferences for cer.tain types of 
actions, it seems ':.0 me that some action is needed in this 
field. 

I should state, however, that we have not had any 
significant problwCl in this regard in our court. Fortunately 
we have been able to set cases even before the attorneys are 
generally prepared to try them. However, I believe it would 
be helpful to reduce the number of prefcrences~ 

CSJ!':jh 



LYLE E.COOK 
~~""'IDi""O .,Iuoar-

October 29,1969 

John H. DeMciul1y. Executive Secr-ei:d'-V 
Cal ifornia law Revision Commission 
School of law 
Stanford University 
Stanford, Cal ifornia 94305 

Dear Mr. DeMoully: 

In response to your letter of October 10th, I refern.'!:! 
your question as to whether the la.vs giving p:-eference to cer 
taln types of actions or proceedings in setting for hearinfj or 
trial should be revised, to the Law Review Committee of th:s 
court for a study and report to me. This reply is therefore 
based on the repo rt made by the membe rs of th i s comn; t tee·. 

It was the opinion of the Law Review Committee,.whkh 
co inc ides with my own pc (sona) expe r i ence, tha t no 1"'9 i s 1 CIt i (,n 
Is needed in this particular field. None of the judges who 
studied the matter could recall any significant problem hbvirv; 
arisen in the administration of the court's business because 
of these preferential setting provisions. 

We were rather surpi ised to learn thOle there are at 1e,,~t 
sixty statutory provisions in this field. Perhaps It is b~­
cause neither the courts nor the attotneys have heard of al I 
of them tha t we have so 1 itt 1 e occas i on to be concerned w; tb. 
them. 

Very truly yours. 

-/' ~ <:i!.~.-. 
~;,~; Cook 
, res1 d i r.g Judge 

L EC! mr 
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~erinr O!onrl of iqe ,~ of O!nlifl.lntill 
O!omt1y of ~nlattll 

~nir£i£lli, QJ:alifnmin 94533 

4lItam:lttnof 
RAVMONO .J. 6HERwrN 

:Ju:bBe of ~etinr G!ottrt 
(707) 4215-31S114 

California Law Revision Commission 
School of Law - Stanford University 
Stanford, California 94503 

October 23, 1969 

Attention: John H. DeMoully, Executive Secretary 

Dear Professor DeMoully: 

This refers to your letter of October 10, 1969, concerning 
preference in trial setting. 

We are not aware of any problems arlslng out of the existing 
scheme, but it may be that our situation is not representative. 
We have been shorthanded for a long time and it appears that 
we shall be for some time yet by reason of the Governor's vetoe 
of our Fourth Department. The result is that we so seldom have 
the opportunity to try illlything but a criminal case that the 
conflict between civil cases that enjoy preference and civil 
cases that do not is imperceptible. 

We must confess that none of us realized there were so many 
kinds of matters entitled to preference. You spoke of 60 exca­
vated by your staff. 

Would it be convenient to give us a list? 

RJS/mmg 

cc: Honorable Thomas N. Healy 
Honorable Ellis R. Randall 
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EX a I BI'l' XVI 

CIWOIlIRS Ol' JOSEPH O. WILSON 

ld-p o-f tJre ~mn liJ"""'t 
l\U.BIN COUNTY 

CALliIOlINlA 

JUDGE 

DltPAR'J'lIIKNT No. 2 
T.LlLPIIOIQ. 01&0·8100 

Mr. John H. DeMou1ly 
Executive Secretary 

November 12, 1969 

California Law Revision Commission 
Stanford University, 
Stanford, California 94305 

Dear Mr. DeMou1ly: 

This is in reply to your letter of October 10, 
1969J requesting comments on the proposed study 
of tne provisions of law relative to trial pref­
erences. 

We do feel it would be desirable if some effort 
were made to bring the statutory provisions rela­
tive to trial priorities under one heading so . 
they could be readily found in the code. Al­
though existing statutory provisions have not 
created particularly significant problems in 
this County, we do feel that a study in this 
area is proDably warranted. 

One particular matter which we feel might well 
receive the Commission's attention with respect' 
to proposed legislation concerns the priority 
assigned to declaratory relief actions. We have 
found, and I suspect other counties have found 
this to be true as well, that many actions which 
are actually simply actions for money judJaent 
will contain a declaratory relief count of some 
description. and it is often a fair inference 
that this count was added simply for the purpose 
of obtaining some kind of priority. It might 

c 
well be worthwhile to consider legislation which 
would vest a Court with discretion, so that a 
Court would not have to assign a priority to an 
action simply because it was labeled as an action 
for declaratory relief, but would only assign such 
a priority when the action was in fact an attempt 
to determine rights so as to govern future con­
duct. 
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Mr. John H. DeMoully 
Page -2-
November 12, 1969 

We hope these comments will be of assistance to 
you. 

Very truly yours, 

JGW/jby 

'-

I 
.. _-.J 


