#36.300 3/18/75
Memorandum 75-23

Subject: Study 36.300 - Eminent Domain (AB 11)

This memorandum presents for Commission consideration comments concerning
AB 11 which were not covered at the March 1975 meeting. Exhibit I {green) is
another copy of the letter from the Department of Transportation; we will
commence at page 9 of the letter and continue to the end. Exhibit II (yellow)
is a letter from the Southern California Edison Company; we have not considered
the comment at pages 3=-4 of the letter. BExhibit III {white) is the letter
from the City of Los Angeles which includes the page that was previously miss-
ing. This letter contains some new points not previcusly considered by the
Commission and suggests some compromise solutions and, hence, should be read
with particular care.

The staff in this memorandum will restrict itself to indicating those
matters on which the Commission made decisions at the March 1975 meeting

which are also covered in the attached letters.

§ 1240.220. Acqguisitions for future use

The City of los Angeles (Exhibit ITT--white--pp.14«15)}' is concerned
about the future use sections. At the March meeting, the Commission determined
to amend Section 1240.220 to provide a 10-year future use period for acquisi-
tions under the Federal Aid Highway Act of 1973.

§ 1240.340. Substitute condemnation where owner of necessary property lacks
power to condemn property

The City of Los Angeles (Exhibit ITI--white--p.16) indicates its belief
that this section may be unconstitutional. The Commission considered a similar
comment from the State Bar Committee but declined to make any change in its

recommendation.



§ 12k0.5410. Condemnation of remnants

The City of Los Angeles (Exhibit ITI--white--pp.17-18) would delete
subdivision {c} of this section. The Commission considered the same proposal
from the Department of Transportatican but declined to make any change in its

recommendation.

§ 1255.420. sStav of order of possession for hardship

The City of los Angeles (Exhibit ITI--white--pp.26-29) would delete
this section or limit 1ts operation. The Commission considered the similar
proposal of the Department of Transportation to delete the section but

declined to make any change in its recommendation.

§ 1263.205. Improvements pertaining to the realty

Both the Department of Transportation (Exhibit I--green--p.10) and the
City of Los Angeles (Exhibit III--white--pp.30-31) would like to see this
section narrowed. The Commissilon previously considered the State Bar Committee's
proposal to broaden the section but declined to make any change in its recom-

mengdation.

§ 1263.510. Compensation for loss of goodwill

Both the Department of Transportation (Exhibit I--green--pp.13-14) and the
City of Los Angeles {Exhibit III--white--pp.34-~36) would delete this section.
The State Bar Commlittee had previocusly proposed expansion of the section but,
at the March 1975 meeting, informed the Commission that it now supports the

section as drafted.

§ 1265.310. Unexercised options

The Department of Transportation (Exhibit I--green--pp.lh-15) opposes
this section. While the Commission did not consider this section at the March

1975 meeting, the staff notes that a recent California Supreme (ourt case,
-2a



County of San biego v. Miller, holds that the owner of an unexercised option

to purchase real property has a constitutional right to compensation. A copy
of the case 1s attached as Exhibit IV (buff). The staff believes that the
Comment to Section 1265.310 should be adjusted to reflect this case and will
present a draft of a revised Comment in Memorandum 75-3.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION
Hm N STREEY, SACRAMENTS $3414
#.0. BOX 1438, SACRAMENTD $5807

February o, 145

Californis Law Revisilon Commission
School of Law

Stanford Unlversity

Stanford, California QU305

Gentlemern:
In re: AR 11

The State Department of Transportation 1s greatly interested

in and-concerned wlth the above blll as Introduced by Assembly-
marn MeAlister, During the past flve or nmore years whille

the Commission has been cnzaged in studies in this fleld, the
Department has provided representatives from its legal division
to provide advlce and asslstance fto the Commlssion, Many of
the followlng comments synthesize comments of those represen-~
tatives made verbally at those past proeceedings of the Com-
miselon, The Department has recently had the opporbtunlty

to review AB 11 and would now llke to offer our analysls of
this propesed leglslation, We had previously commented on
July 1, 1974, on the tentative recommendations relating to
condemnatlon law and procedure and thls letter 1s an update

of our prevlous comments tc reflect leglslative changes.

Qur comments on AD 11 are as follows:

THE RIGHT TO TAKE

The Commissicn has recognized our previous sugpestilons regard-
ing the Department of Aercnautics and £3 11 has incorporated
our recommendations In thls area,

Artiecle 3, TIuture Use

The hasiec concept expressed in Article 3 1s sound, nowever, we
belleve that certaln safeguards should bz included 1n this
proposed article iIn crder to protect apainst an 1rratiocnal

court decision that may Jecopardize the timing of 2 project.

We believe that the addition of a provisglon that procf that

the project for whieh the property is beling acquireqﬁﬁﬁg“é
j ok |
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been budgeted by the condownor ralses a conclusive presumption
that the scegulsitlion iz not for s future uvse will crezte an
adeguate safeguard, The follewing propesed addliticen to
Article 3 is submitted accordingly:

"Notwlthetandlng any cther provision of this Article,
where the condennor proves that funds have been
budgeted by 1t for constructlon of the project for
vWhieh the property 1s being zequired, such proof
shall create 2 conecliusive presumptlon that the ac-
quisitlon is net for a fusture use.”

Previously the Commissicn's recommendation had made 1t clesr
that the seven-yecar perlod set forth 1ln proposed Sectlon
1240,220 was based on the period provided in the Pederal Aid
Highway Act of 1068 within which actual construction must
commence on right of way purchased with Federal funds. This
periocd was extended To ten years by the Federal Ald Highway
Act of 1973, A ten-ycar perlcd is more rezlistlic under
current condlticns and the Department suggests that the
period of ten years be substltuted for the seven-yecar periled
in proposed Section 1240,220.

Article 5, Exeess Condennatlon

Proposed Article 5 (ixcess Condermation) introduces a new
concept in condemmatlon proceedlings. Section 1240,410
2llews the condemnee to defeat the condemmaticn of a
"rernant" upon proving that the condemnor has a sound means
to prevent the propervy from bhoecoming a resnant,

Although thls provision may appear tc be relatlvely insig-
nificant, 1t will undoubtedly lead to extensive litigation

in those faw cases where excess condemnation is proposed by
the condemnor wlthout the concurrence ol the condemhee,

The test provided by thne proposed statute creates a lahyrinth
of gpeculatlive lnqulry regarding feasibllity of a partlcular plan
of mitigation. In order to determine feasibllity of any
such plan, it will be necessary to first determine damages
that would cotherwlise ceeur 1f the remnant were not acqulred.
Any such Inquiry will undoubtedly add several days of trial
time to an already overburdened Judlcial system. The Depart-
ment believes that the extent of Judleial Inguiry should be
limited to the guestlon of whether the remmant is of "little
market value." TFurthermore, 1t 1s our recormendatlon that
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the presumptlon c¢reated by provosed Section 1240,420 should
be a presumpbion affectling the burden of proof. Such a
provislon should discourage spurlous lssues from being raised
by the condemnee yet allow [ull adjudlcation where z truly
meritorious case exists,

Sectlon 1240,.510 '"Property Appropriated To Public
Use May Be Taken For Compatlble
Public Usge"

Section 1240.530 "Terﬁs And Conditlons Of Joint

Use’

Seetion 1240.530 "Rilght Of Prior User To Joint Use"

These proposed sectlons by the Californla Law Revislon Com-
mission may have great effect not only on highway rights of
way but alse on other State lands and rights of way such as
tidelands and other opubllely owned lands under the Jjurlsdlec-
tion of the State Land Commission, park lands, ete. The priocr
Code of Civil Procedure sectlons dealing with this subject

were hardly models of clarlty. As a result, a rather complex
scheme of speecial statutory provislons and master agreements
between various publlic users grew up to handle problems of
Joint use 2and related problems, such as removal when one use

is expanded, equiltablie spreading of mailntenance costs, ete.
Specifically, State highways are covered by Sectlons 660-670
of the Streets and Highways Code which provide for permit
provislions for encroachments by other users in State highways..
These permlts contalned provislons for relocation of utllities,
railroads, electric power, gas and water facilitles so placed.
In most cascs the permlt wlll not be 1ssued where there is an
inconsistency with elther the present or future use of the
hlghway or the safe use therecefl by the publie. The Commissionls
proposal has "clarified" the former law and specifically pro-
vides that matters of conslstency and adjustment of terms and
conditlons of joint use are tec be leflt to the courts. It
seems to the Department that thls cannot help but have an
effect on prior statutory and contractual arrangements concern-
ing these matters. Further, the criteria whlch the Jjudiciary
is to apply in deternmining these complex matters are not
speclfied, It must be recognlzed that a right of way, where
Joint use lssues may arise, may extend through several judielal
Jurisdlictlons, The criterla apoplled by one court may not be
followed hy another. .. Specifically in the area of future use,
most large utilities and public entitles, in the interest of
Judiclous and econoniec future planning, acquire sufficient
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right of way to provide for future needs, even though at the
time of actual acqulsltion it could be argued that the $lme
and place of tne actual applicatlon ol such right of way to
the publlic use 1s at best uncertain and at worst speculative.
FPor many years 1t has been the sound policy of the Callfornia
Highway Commission to acqulre sufflclent rights of way on
freeway projects (generally loecated in the area of a center
divider strip) o provide for addition of an additional lane
in each directlon when and 1f the need arises, No ¢riteria
for handling such & zituation 1s set forth in the Commission's
propeosed statutory provislons as o conslstent public use
either as to whether a use claiming conslstency should be
allowed to utllize such area of right of way or, 1f sc, as to
which entity must pay the considerable cost of relocaticon in
the event the fubture need lying behind the orlginal acquisition
materializes,

Chapter 5. Denoglt and Withdrawal of Probable
Compensatlion -~ Pessession Prior to
Judgment

For many years the Californla Law Revislon Cormission's staffl
and the Commission 1ltsell has advocated a llberallzation of the
right of publle agencles to take possession of property needed
for wvarlous public purposes prior Lo entry of final Judgment
in 2 condemnation actilon, This peliey was based on the gen-
eral feellng that if procedures were establlished providing

for exchange of money for property as soon as possible after
the filing of an action in cminent domaln, the property owner
in particular would greatly benefit {Sentative recommendation
of the Callfornla Law Revislon Commisslion relating to Condem-
nation Law and Procedures, January 1974, pp. 54-55).

This policy was greatly forwarded when the Callfornla voters
at the November 1974 general electlon repealed Artiecle 1,
Section 14 of the Callfornia Constltution which had for many
years restricted the right of lmmedlate possesslon to those
agencies taking lfor reservoirs or right of way purposes and
enacted new Sectilon 10 which provides as follows:

"section 19,  Private property may be taken
or damaged for public use only when just compensa-
tion, ascertalned by a Jury unless walved, has
first been pald te, or into court for, the owner,
The Leglslature may provide for possesslon by the
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condemnor following commencenent of eminent domailn
proccedings upon deposlt In court and prompt release
to the owmner of money debtermined by the court to be
the probable amount of Just compensation,"

While, ol course, the Department accepts the wisdom of the
glectorate in oroviding for the expansion of the right of
imnediate possesslen to virtually all public agencles

taliing property lor virtuwally any legltimate publlc purpose,

£ 1s concerned with the administratlive and Judicial load

suach expanded legal procedures wWill placc on publlic ageneles
and the courts, Cther authorities in responsge to other and
different scheres propounded by the Law Hevlslon Commlssilon

to llberalize the provision for attack on amounts deposlited

ze probable Just compensatlon as well as withdrawal procedures
have expressed similar concerns. for example, Mr, Richard
Barry, Court Commissioner for the Superlor Courts in Los
Angeles County by letter to the Cormission dated Nevember 24,
1970, urged the Commission as follows: "ess G0 not recommend
legislation that will burden the courts,.."

The Department feels that certain sectlons proposed as a
portlon of Assembly Bill 11 do threaten to increase the
administrative and judielal burden without any significant
real obenellt to owners whose property 1s subject to eminent
domain proceedings.

Seection 1255,030. Specifically, proposed Sectlon 1255,.030
woluld appear to induce the property owner to challenge the

amount deposited by the agency slnce such an owner may nove
at any time, and successively apparently, for ilncreases In

deposits of the probable amounts of Jjust compensatlon,

Sectilon 1255.030 then poes further by way of making this
invitation even more attractive by providing that 1f the
anount of sueh an incrcased depeoslt is not actually deposited
within thirty days it willl be treated as an abandonment,
entitling the defendant to litigation expenses and damages
as provided further in Sections 1268,610 and 1268.520.

The Department belleves that the nuwrber and the time frame
within whleh cehallenges t¢ an agency's deposlt of probable
just compensatlion may be made should be more limlted. Such
2 limitation would better gerve the property owner as well
as the agencies and the judleial branch of government,

The Department also guestlons {he wisdom of proposed Sectlion
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1255,030 which encourages the owner who wishez to challenge
the amount of Just compensation to lmmediately withdraw any
such lncreased amount deposlted, Upcen such wlthdrawal

the Commisslonf®s proposal would preclude the court from re-
determining the amount of probable Jjust compensation to be
less than the amount wlithdrawn but no such countervalling
constraint 1s provided in the court as to a determination
that sald amount 1s greater than the amoun® previously
withdrawn by the owner.

The Department thinls that the net results of these proposals
cannot help but greatly encourage owners to attempt to ob=-
tain Increases In the probable just compensatlon deposlied
by agencles. This 1In turn wlll greatly increase agency

and Judleial costs,.

As a result of such pretrial actlvitles on the part of
owners, in many cases the resultant amounts will reflect
determinations made by overburdened courts operating under
severe evidentlary and tlme constraints. It may oe
expected that in 2 significant number of casce the properiy
owners will have avallable to them for withdrawal amounts
in excess to that which the court upon more considered
determination determines he 1s entifled, Such a result
would seem to call for a strengthening rather than a weak-
ening of the previous statutory safeguards concerning pro-
Gectlon of tax funds depeosited to securs necessary orders
of possesslon, but the recommendation appearing under
Article 2 of Chapter & would appear to wealken rather {han
strengthen preexisting safepuards.

Sectlons 1255.0840 - 1255,050, The Department next objeets
to proposed Sections 1255,040 and 1255,09%0 which allows a
defendant in an eminent domzain actlon to requlre a deposit
of reasonable just compensation with the provision of
gsanctlong 1f such a deposit is neot made, The Law Revlslon
Commlssion suggested a limited tryout of similar legisliatilve
experiments from cother states and apparently Justifled this
on some theory that classes of cases pelected to be covered
represent areas of legitlmate hardshlp, The Department,
however, feels that since the enactiment of the Brathwalte
B11l {Goverrmment Code Sections 7260 and T727H), relating to
relocation asslstance, the incidence of litigatlon on the
acquisition of such properties as covered by the classiflcation
written ihto proposed Seetlon 1255.040 has diminished to a
point of practlecally nil, This ls because these provisions
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as to relocatlon assistance, sz applled to sueh properties,
have reamoved g1l tha "hardshin® aspects of asuch acquisitilons.
The leelr of iltimation as to neguiziilon of such prope“ttes
cemonstrates corqleuc Justificatlon Tor legislatlve
action, insolar as th i) ol rietor 18 concerncd, 2
gimilar effect 1 cvidenced ion uO the aCQUluiuiOﬁ

of property covered by wh2 tewas of prOﬁP & Sectlion 1255.080,
Insefay ac such prowossl covels morn va uuble proprietorships
of rental H*anurty, these owners, with Thelr large resources
to suppert litigstlion, moy be expectad Lo selze on the teras
of vroposed Sechion 1255.000 as a method o7 seelilng, by
notloas for increase of depoglt belore trial, to coxposc the
areney unable to meet sguch high levels of dwp031ts as an
indiv¢aual Judpe may determine to be appropirlate (1In the
limited time and on the limited ovldence avallable to him)

to paymenu of the cddicional amounte provided in such
proposal for fallure Lo aake such increased depesits, in
summary, vhe Depa““mcnt 1L5yc0blull uawg“ﬂus that there 1s
yimply nc cemonstratcd need on any "hardship” basiz for

the provisions currently forwarded in proposed Seetlonz
1255,0U0 or 1255,050, allowlng owners cf hthese classes of prop-
erby to demand high ﬂrcjudgnant depocitve of probable lust
conpensation from coademnors which are su deCE Lo severe
penalties 17 such Adenands cannot be nel

o I'

L i

Scetions 1255.230 -~ 1805.2406, The Separtment urges 2 con-
Finuation of Lhe currcene provislions of Code of Clvil Procedurc
Scetion 1243,7(e) to the effect thet 17 nersonsl service of
an application %o witharaw a deposlt ecannct bo made on o
party having an interest in Che proverty, the nlaintifl may
object to the wilthdrawal on that basls, The deletion of
this provislon undcr the current law deprivec the apgency of
all of its power Lo protect the nublic funds entrusted So it.
Without the unserved party beflore the court, the "ecase" vhich the
Low Commissicnts btontative ﬂecommenﬂation purports to find in

emonssrating his lack of interest in the preperty is, In
reality, of small protection fcrr such funds, “n“ protection
by way of the court's discretlonary power te provide a bond

» tg limit the ancunt of witndrawal likewlge may provlde no
real protectilon *o these Munds In the event such party later
appears with substential elaims on the amount of Just
conpensatlon. There 1s o lack of any concrete evidence
thab the oregence ol currently provided statubory protecitions
acted in any significart manner Lo obstruct or delay legltinate
roquests fov wlthdrawal by ouners, Indead, the ﬁeaa?ﬁmen"s
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cxperience has been that The very presence of such statubtory
probtections has bended to 1limlt preperty owners! deomands for
withdrawal o a roeasoraple baels, which In the great majority
ol czses can be nandled by st ;1akhon rather than necegsliating
the utilization of court Liwe and resources.,

3ection 1255,250, The changes in pregent law proposed in
Seclion I§55.§80 o delete the requirement that a withdrawee
pay intcrest on the excess of proouu“e Just compensatlon with-
drawn over tne final determination on thils armount after trial,
as well zs Lo provide up to a year's stay on such return to
the condemnor, sinply enhances the invitabion extended to
owners Lo both seelr incrcased deposits of probable just conm-
pensatlon and to encouraze wlthdrawal, Tae Department obJects
to such changes in present statubory provislions, which pro-
visions tend to reostrict the utilization by owners of such
proccdures to a reasonable and prudent bhasls and level.

Section 1255,420, The Deparbment has strong objec*ions o

proposed section 1255,420, which allows a trigl court to stay

an order cf posscssion on the bas?ﬁ of ﬁub tantlal hardship

to the owner unless the plaintiff "needs" possession of the

property as schedulcﬁ in the orﬁcr of possesaion. Trls pro-

vision, in addition to the ecxpansion of the time which must

elanse between the service of an order for possession and the

date of actual posscsslon fron 20 Lo 90 days (proposed Section

12)5 450} all act in concert Lo make cxiremely unpredictable
wnether or not the real property neceszssary lor conuuruction

will actually be aveilahle on the date rcquired under the

constiruction contract. If 1% 38 no%, demanez nay be clalmec

by the eontractor, resultlng in a wastcr of public funds,

hore often than nﬁt, sueh e¢lzlms by the contbractor are not

agcertalinable by the condemncr untll near the ead ol Ga

consbruction activity, Thus, evidence of the arency's "need"

for possession of the properiy within the time specilied in

the order for posscsoslon may well not be svallsble, in a

form sufTiciently satislactory to the partieulzr trlal court in-

volved, at the tirs the owner moves for g stay under propogscd

Sechion 1255.420. The Department '3 expericrnes under present law

has been bhat it provides both predictanility as to when the prop-

crby neeessary Tor the construcltlion of the projﬁct can be reason-

ably expected to he available fLc¢ the consractor, as well as suf-

Mlelent flexibility to take care of the rare aﬂd unusual hardsihip

situvation pousht to ke cuxed by the Comisslon's recommendatlon,
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Uncer current lavw an order of immedlcsto po::cz;¢cn is not
self~oxeculing. To azetually disploce an ovmer Trom tho
proporty roquires roturn vo thoe court Dor oo Vredb of Acslo-
Lonce, it is the experioence of the dhp“*u"nt's counsel
that at %he hearins on applies t*on for thic writ fhe {rial
cogrt Inve ;iaolj cxricres any legitliiate aardohin being
excerlencen by the reluetant Ouncr and uhillzes 1vs Judicial

aiscrotion in 1llev*h,;nn any 'uc% ‘qrgun¢p Lo the maximua:
cxtont precticable under the situatlon proscnted to 1t.
Tnomeonz unwlss So uhc ﬁeya?tqu“ Lo atbeupt fo alter the
knh_ ! relovdng o She soucer of courts to

ICdLL raeyrs of ith all of thoe a entﬂgc ol

le“H"l:ty Inncerent therein, lor the purpose of remcdyin

h rare asnd unucuzl cace of undue 1¢?ouhip Lo the properug
owner, especlally whers “here I an evidence thnt the present
avw cannot accorsodate to sueh unlgue ond unusual of Lbuations,

Szetion 1255,450, The lacel: of balsnes In $his arca bogenes
evident when propesed Scetlon 1255.450 would delete that
portlon of nresent law nrovided to remcay unnccesgary wasitape
of public funds in thoge cases vhere the ofeney, on nociced
motlon, presents o cogent case for possess;on :*thn as short
a period 2g threc days from service of the order ;or lmmediate

possessien (Cc 1o of Civil Proccivre Scetlon 1203,5 {e)).

arieinly, in arens vwhore complex land titles ore anolvcﬁ
ond where Immedliste poggession of uncccupled iand, or even
oceupicd land, wlll con a ligtie I any Harfﬂniﬁ L6 ohe owner,
vﬂv court anould continue Lc nave jﬁvcrgulou to allow pos-

gunion on less th”ﬁ N ”%rﬁ’ notlee whers the lack of
aﬁli;tg Lo previde the centractor ”luh the nucesgsary propoer
gould axpoge taxpayors! funds to substonvlial wastage Ly way
of' contract claims.

r' [0 m 13

4"1*

Chopter 8 - Arbicle 2,
Conpensatiocn Inclucing Precedures For
Deternining Comunensatlion

,(_1

Section 1260,210, "Order of bProof and Argunent; Durden of
Prooi’” Subsection (¢ continues existing lew while sub-

sectizn (1) changes cxlsting procedural law resmarding the
ng
¥e

y

-",J

wuerden of preofi on the lssue of compensation, Lxissing Cal-
$1fornla law on the burden of procl Is contained in BAJT 11.08,
which 18 concistent with the majority rule in the United
3tatez. In other parts of the blll the burden of prool 1
placed con the nroncriy owner where he zonteste the zisht ¢

o
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taze (Seetion 1240.520) where he asserts the 1033 of goodwill
{Seetion 1253,510(2)). It would appear to be just as difflcult
to prove the lose of poo2wlll ond to deleab the riﬂht to take
ag 1t is $o preve the valuz of the proverty; nor is it any
moye difficult to prove compensation In an eminent domaln
case than 1t 1s to prove compensation in a personal injury
cage, yet In fthe latter case the burden of proof remalns on
the person sceking Lo bhe compensated, Therefore, it would
appear Lo be practlcal and 1ogical to contlinue the present
?rmcedural law whicn places the burden of percuasion on value
and damages on the ovner and speclal beneflts on the conden-
nor. Such a rule is conslstent with zubdivision (a) of
the secetlon which gives the defendant fhe opportunlity to
proceced flrst and to commence and coneclude the argument, The
Department recommends, therefore, that the present rule be
waintained, and that Seetlon 1260.210 {b) be deleted,

Section 1263.205. Thls section replaces 1263.220 proposed
Dy tne Law Revilslon Comuission, and defines improvements
perta¢ning to the realty to include any "facility, machiqery
or cquipment Installed “or use on property talken, ete," The
Department had objections to 1263.220 ag being vague and
unduly expznsive, This sectlon has the same defects,  For
example, the term "facility" ls quite broad and will doubtless
reguire judiclal clarification, Also the language "eannot

bz removed wlthout a substantial economic loss” leaves un-
certain what kind of loss 1s to he considered: loss to the
property and equlpment or econcmic loss to the owner-
onerator? The Department consliders that the current definition
of lmprovements as equipment designed Tor menufacturing or
1ndustrlal purposes {CCP Section 1248(b)) should be retained
‘as the starting polnt and that any modification thereof he
left to 2 case by case applicatien of the statutory and
declsional law of Iixtures

is

Tl

Section 1263.250, Hsrvestlng and Marketing ol Crops., Thi
z modilication of 1263.250 nroposed by the Law Revision
Commisslon, ag to which the Dupartment nreviously had no
comaents, The Dqurbmeni does, bowever, aow object to the
followin$ language In subseetion {n) for'vagueness ag to the
type of loss" intended to be compensabod:
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M e. in which ense she compensatlon awarded for
the properly talien sghall Include an amount suffi-
elent co compengate for losg causged by the limita-
ticn on fthe defendant 's right to use tne property.”

Scc+ion 1053, 330 Changes in Properciy Value 3ue to Imminencc
L Lhe FPCJLGU, The ﬁeparﬁmank considers that the rationale

of this section is basieally cound and thst uniform treatment

oi increases or decreascs in va?uu attributable to a pending

publlc dmprovement would appear to be desirable, within zhe

limits of the ¥ccolsbenhuline dec*s*an. However, the Depart

ment considers that use of the lanpuage "any inerease or

decrease 1n value" is objectlonable in that 1t may sanc-

tion a purely mathematlcal ahalysls of alleged beneficial

or detrimental effects on property values, Thus, an

appralser In consldering sales in a so-called blighte

arca may simply adjust mathematilcally for the sales using

an arbitrary percentage such ag 20 or 25 percent and carry

through to his valuation of the subject property accordingly.

To aveld any gsucn mathematleal approacn ané to elarlfy the

manner in which such sales are to be considered, the Depart-

ment suggests that the lanzuage of the section be amended as

follovwe:

"Tn ﬂotﬂrmlninb the falr market value of the
property talen, there shall be dlsregarded any
efTect on the Vﬁlue of the property that 1s
attributable to any of the following:" [Con-
tinue with the language as presently proposed;
that ig, subltemz a, b and ¢

Scetion 1263.410, New Trial: Section 1253.150. Iistrizl

These sectlons change the existing law with respect to the
date of valuation followlng granting of a new trial, re-
versal on appeal and proceedlings subsequent to a mistrlal,
Under existing law enuncliated by the Suprcre Court in

Pecnle v, Murata, 55 Cal, 24 1, a premium lc placed on the
condemnor to bring the case to trlal within a year under
cxilsting Sectlon 1249 of the Code of Cilvil Procedure.
However, once the date of wvaluatlen 1s fl ;ed 1t cannot be
changed by subseguent procecedings since to do so would cause
the court or Jury to retry another lssue not bhefore the
oriminal tribunal.  The exlsting law has the advantage of
precdlcetabllity and does net penalize elther party, especially
the condemnor, from taking measures To set aside an unjust
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verdgict cither by a motlon for new trial or by appeal.

The Bill does provide that "“in the interest of justice" the
gourt ordering Lhne new trial can order a different date of
valuey  in other words, the date of value at the first
Srisl. Trnis appears to he vague and indefinlte, with no
clear standards for the court to follew, and does not have
the advantage of predictavllity which the existing law has.
The Departrment, therelore, reconmends continuation of the
existing rule which provides for the retrlzi of the sanme
iasue, and which has worked well in the past wlthout any
apparent Injustice or nardship on the property owner.

Sectlon 1263.1120, Damage to Remainder., This proposed sec-
tion In abrogacing the Symons rule will, of course, expand
the 11abilisy of the Department and other public agencles
for severance damage. The Department feels that withoub
some clarification or limitatlon on damages emanating from
that porticn of the projJect off the part taken, the section
is unduly broad. It will allow an open-end consideration
of so-calied proximity damage, l.e., nuilsance factors such
ap nolse, dust, dlrt, smoke and fumes, whether generated on
or off the part taken, The impact of such factors on the
remalning property could, under the section be much less or,
at least, the game as that on the general publile, In high-
way takinm caseg, the landowners could try to prove proxinity
damages Tor alleged detriment hundreds of feet, or even hun~
dreds of yards, away from the part talen, This, the
Departuent feels, will encourage testimony of damage based
on 1little more than cpeculation and conjecture,

The Department also opposes an allowance of damages based
on the uge Ly the public of the improvement, rxlsting
Sechion T2HE, subsection 2, of course prevides for damages
aceruing by reagon of The severance anc the constructlon
of the public improvenent in the mannsr proposed, Injuricusn
elffzet cnused by the publle's usc of an Improvement, i.e.,
such 2s a highway, is shared by property cowners in general
wrhother or not a nart of their nroverty 1o tolren and iz not
venlly speclal to on owmner,. It 1s recosnized thet the
Court of Appeals In The Volunteors of Anerica case {21 Cal,
3d, 131) cxaresoed 2ivenn solLey easnns for allowing
very of sroxinily comanes i cateoblished by proper
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of 7 the part taimn ond connidering the use of the Taelllicy
SO T T a bo Imaginative opnralsers and nroperty
ovrers o elalm bRigh or ’ﬂrﬂe seveorance ganares without a
aoslils In Taeb or cxperlence., The Donartaent conslders that
I prexipivy daunges are Lo be broadoengd, there should

some niyaieal or rmOLTﬂphiC linmitatlon to prevent open-ended

**cu19,$ca cirauwsseribed only by tne leapuh and orecath of
o p EC‘ ':-(.-Uo

Scebion 1263.540.  Conpusing Danoge and
Tho DoparcEents onpores alonh i01 oJ ,Pi*
JU oon end Llors Gﬁ Toet noscaziment ol

slng the nrocent three or Jour “fﬁp pro a53
_uourl This provlzgion iz ceriain te 1pbrou40e addly icnhl
complexibies, 1 not confasion, into the assessment of
fﬂmafcu and benoel 1 ne time lapne in congcructloq
iz Lo be conpidered, the appralper et estinate the period
of deloy, thCH any ho 1ite re than guecgsworl, and
when discount the future dar to presond hOPuh. A
similay proecture would apply the aosessment of gpecial
0ercf1uu. It is more uuhn 2 Ay that this phase of the
valﬁh:ion testimony will be o icult for the Lrier of {act
to Tollow.

K:. o b
i
{
i

ma

D
R -
[

g

I_I;
i
el
-

ﬁ

i ke

il
Zed
.L.

’.J D
C)

i
j2xs
T -
AL
o
k]
ol

""‘J ( o u"

L
i

4w

The Department opnoges the secetvion for the zdaitional reason
tauf the dissuc of when the publlic dmprovenent will in Jact
2 condbructed would we Injected into the case, The tin-
ing of eonstructicn of any puhlic Improvement depcndg on
such varlables as ﬂVuilSDLlLt* of 1F‘ur'um_, pricrity of the
prejeet in relation Lo Otne” puhlhc Improvoenents and similax
netters ns to whieh zn entineer, rirht of way agent or
apnraicser could ¢ive no more than o punso. Additionally,
sueh testimony would not be hinding on the condemning body,
so that 47 the public improvement 1s not in faet bulls av

the estinabed timc, tha publle amesney could be subjeoet o
Turthor elainms ol damanes, The prasent concent of agsualng

the publiec improvement will be bulilt, as pronosed, on the
cppliesble dase of value Is easlly understoed by ths trler
of Tact, avolds sneculation ﬁﬁ& hag been Judlelally approved
in numerous cases as workine a cubstantizl Justlee Lo both
condernor and condeamnes, The Departnent considers that
the present rule should be retained,

Sectbicn 1253,510. Corpensallon for Losg of Goodwill, Fi¥s
indicated previcusly to the Law Reviuxon Cormznlgsion, the
Department 1l opposed in prinelple to the allowance of loss
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of poodwill damages in emninent domaln actlons. Decisions
of both the Callifornia and United States Suprene Courts

nave held that detriment te this form of property is not
requlred to be conpensated for under the "Just compensation”
clauses of the Coanstitutlon (United States v. Powelson,

319 U.S, 2563 Cakland v. Pacific Coast Lumber Go,, 47l Cal,
392, 398}. In conftrast to tanglble property interests,
goodwill 15 not dirvectly approprlated In condemnatlon nor
does the public entity obtain for its use either the frmilis
of the pgoodwill bullt up by the operator of a business, or
the operator'ls covenant not fo compete. Where goodwill
danages are claimed, the property owner's attempt to prove
such losses and the ageney's attempt to rebut or prove
mitipation thereof will probably Increase trial-time estimates
to double that of the present.

In addltlion, proof of such losses wlll doubtless require
Introduetion of another level of expert testimoney, 1.e.,

an accountant, C,P,A. or business broker. These experts
will serve elther as a foundatlon to the appralser's oplnion
of goodwlll damages, or as independent evidence of such
damages., This, of course, will increase trial costs for
both sides.

Compensation under thls section will have to be based on loss
of future patronage and hence proflts. Consldering the wlde
variety of factors upon which continuation of patronage
depends, thils may well qualify as the most speculatlve of
evaluation assignments., Further, the estimated loss may
realistlcally be based on the cost of takinpg steps which

the prudent property owner would adopt in preserving the
poodwill, thus predicating loss of an item expressly made
noncompensable under subsection (2).

In sum, compensatlon for loss of goodwill 1s unsound in
prineiple and highly uncertain in measvre of proof.

Chapter 10. Divided Interests

Article 4, Optilons

Scetion 126%,310, Unexerclsed Qptlons, Under present law
an option nolder has the right to protect himself after an
eminent domain proceeding ls flled by exercising the option

1? he detzrmines that he can get more for the property than the
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optlon price, Present law, however, doesz not allow hinm

to sit back and gamble on the outcome of the lawsuit.

Unless he converts the optlon to an interest in the property
he is not entltled to compensation, The bill in itz
present form artificially terminates the optlon with the
fillng ol the complaint. The Department sees ne reason to
provide an artificial, contrived destruetion of the optlon
right for the purpose of creatlng a compensable interest

in property. gxisting law seems to have worked no hardship
on glther the owner or the optlon holder and should be
continued in the future.

The sectlon also ralses problems wher: the option holéder
does not exercise his option but the optlons explre prior
to any taking by the condemnor. In 2 situation where a
lease explres prior to a takling by the condemnor the lesgzee
is not entitled to any compensaticon even though his lease
was in exlistence as of the time of the filing of the com-
plaint. Algo, problems may be ralsed where the condemncr
abandons the proceeding after the flling of the complaint
since the filing of the complaint ferminates the option.
The option holder would not be entitled to exercise his
option after the filing of the complalnt even though the
term of the option would allow hlm to do so but for the
condemnation action, It would seem that this problem
could be well left to the development of the common law
by the courts of thls State.

~Artlele 5, Fﬁture Interests

Section 1265,410., Contingent Pubure Interests. This

sectlon appears to define what property interests should be
entltled to compensatlon when there ls a restriction as

to the vestling of the interest, There appears to be no
need for this section since the courts have developed a con-
sistent policy regarding such future interest, The sectlon
also raises some confusion as to the definltlon of property
which is contained in Sectlon 1235.170,. The courts have
always held that certaln contingent future interests are
property rights bubt have held that in certaln slfuatlons
they have only a nominal value because of the remoteness in
the vesting of possession, It appears that the case law

15 very clear on this point and does not need modification
at this time from the leglslature.
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Chapter 11, Post Judgment Procedure

Sectlon 1268,010. While not greatly affected therehy the
Department questilons the wisdom of the deletion by proposed
Code of Clvil Procedure Section 1268,010 of the current
provision In Code of Clvil Procedure Section 1251 which
allows the State or publlec corporation condemnor a year to
market bonds to enable 1t to pay Judgment. Such deZzation
may threaten many needed publlc projects proposed to be
funded by responsible local and State agencies which do not
- have immediately avallable te¢ them unlimited funding. It
1s unlikely that local governments could reasonably prevall
cn thelr electorates to authorize bond issues high enough
to cover the worst result that could possibly ensue from
condemnation litigation which might be necessary to acquire
the land for an otherwlse worthy and needed local project.
However, under the proposed deletlon of the current stat-
utory provision for bonding to cover an increase in estlimated
land costs after trlal, this would seem to be the only
protection such a condemnor would have against exposure to
Implied abandonment and the conslderable penaltles Involved
thereln (see proposed Section 1268,610 and Section 1268.620)
following such a result. Since a Judgment in condemnatlon
draws Interest at 7 percent from date of entry, the plight
of the owner having to walt as long as a year to actually
receive the Judgment amount plus 7 percent interest appears
not quite as onerous as represented in that portion of the
Callfornia Law Revision Commilssion'!s recommendation which
recommends deletion of the one-year period to sell bonds to cov.
er the cost of an unanticlpated high award.

Section 1268,620. The Department objects %o proposed
SectIon 1268.620 as a total, unlimited, open-ended indemnity
provision for owner recovery of damages caused by pessession
of the condemnor in the event & proceeding ls either volun-
tarily or involuntarily dismlssed for any reason or there

is a final judgment that the plaintiff cannot acguire the
property.

It would not appear to be In the publiec interest to provide
such a neasure of compensatlon which could well exceed the
amount of Jjust compensation which would have been awarded
the owner had the actlon proceeded under the complalat in
eminent domain filed, The ltems for which the owner be
recompensed under the sltuation sought to be covered by
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proposed Sectlon 1268,.620 shoulid be czrefully defined and
iirited. Such would be o recrponsibhle approach $o the
problem and carry with 1t the advantage of predletability,
atlowing public amgencies to male reascnable judpgments as

to the costs of vorleus alternstives avallable to them,
sich as the voluntary abandonsent of a proposcd acguisition
under the provisions of proposcd Sechion 1253,010 or under
present law as enbodled 1n Cofe of Civll Procedure Section

1253,

cection 1258,710, The Deportment objects to that poriion

nl Section 1200,7T10 which deletes the provision of present
Section 1254{1k), providing that where a defendant obtalns

a new trial and does nct obtaln 2 result greaster than that
originally swarded, the costzs of the new trial may be taied
against hin, The basis of this obJection is that it removes
all constraint encouracing the exerclise ol prudence on hehal?f
ol the property owner and his attorney in seeking judiclal
remncdy.

Secetion 1258,720., Tho Deopartment objects to the complete
removal of discretlon from the appellate court in awarding
costs on appeal as prosesed in Seetion 1258,720., Whlle

the Department agrecs tnabt in recent years the trend has been
to award the property owner his costs on appeal, whether
apnellant or respondent, and whether he prevails oxr does not
prevall in the apnellabe court, it feels that the legislative
branch of movernnent should not lnvade the province of the
judiclial branch by attempting to destroy thz use of judleial
discretion in individuel cases te apporilon appellate

costs ao Justice In that particular case may warrant,

This concludes the comments of the Department of Transporta-
tion on AB 11 as Introduced by Assemvlyman LeAlister on
Decewbenber 2, 1974, The Department continues to stand
ready to render any azsistance requested by the Commigsion
or the Legislature In 1ts efforts to advise on condemnation
law and procedure to proteet the rishts of 2ll parties to
such proceedings.

Very truly yours,
/

T i
Y B, FEN@%&
Chief bf Division
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Mr. John H. Deloully

Executive Secrstary

Californls Law BRevislorn Commlission
Stanford School of Law

Stanford, Callfornia 92305

Re: AB 11 and AB 278 . AR 486
Degr Mr. DeMoully:

T am pleasad to zee that the Commlission intends to
conslder AB 11 and AB 486 together at its March meeting.
Receipt of the comparsble provision material sent out with the
February maliing 1s appreciated and has been most helpful in
comparing the different treatment of the same subject matter
by the two bllls. Overall, there 1s no guestlon but what the
Commlsslon~sponsored legislation is much mere thoughtful and
thorough tharn AR 486. My revliew of thls material has, however,
prompted the following comments which may be useful in sup-
porting AB 11 and AB 278 over AB 486.

There 1s stl1ll much confuslion remaining about AB 486,
This 1s compounded by the Leglsiatlve Counsel's Digest 1In the
b111 which contains some mlisleadlng and inaccurate 1nformation.
For example, one need go no further than peint (1) on page 1
of 4B 486 to find & statement to the effect that "exlsting law
contains no provisicns establlshing pre-condemnation property
aequisition pollcles for a condemnor™. Apparently, Leglslatlve
Counsel have overlooked the extensive procedures contained in
the Relcocation Asslstance Aect. Nothlng but chaos wlll result
1f the sections dealing with thils subject {Sections 1231.01
et seq.} are enached without an attempt to reconclle them with
the provisions of the Reloecatlcon Assistance Act.

Also, AB 486 contains provisions which apparently are
intended to extend a right of early possession to condemnors
but 1n fact do not. 'That is, as you know, Chapter 6 of AB 11
contalins three distinct artliecles dezgllng respectively wlth
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Tt alss AT B85 would treat in one bBi11
not only the nat ded hy the Commission in the form
of A 11 baut als or:'s procedural and "legal iscuc”
recommendations ) AE 278, TFor thls reason, 1t
would seem Lo be diff for the Commlssion ©to consider AR
486 and AR 11 at its Tarch 15 me=ting wlthout also discussing
AB 278. In this regap AR U486 does nave, In my. judgment, some
pluses over AR 27H thaﬁ in may b2 useful for the Commissicn to
conslder

Fipst, AB UBA will not repesl CC §1001 which extends
a general right to condemn sc¢ long as the condemnatlon is for
a publ*c purpose} ms would AB Z27B. This seems to me to be

referable Lecause of the difficulty encountered in any attempt

to enumerate svery speclfiic oublile usze for whlch a condemnor
may condemn.  That is, while I can appreclate the Commission's
concern wlth Linged v, Gavolobl type sltuations, 1t is questlion-
able whether cr not any cone person cor commissicn 1Is farsighted
enough to be able to specifically enumerate all of the various
publiic purpos o for which the legislature may wlsh to

authorice g onucw 18T

As you ¥now, Artlcle 7 of A8 278 1s an attempt to do
Just that, but already mat*Eﬁ“ are developineg Zhat may cause
the gpeclfic enumeration Lo fall short of whau, in the public
interest, thes right to candemﬁ ought to be extended to ineciude.
For example, Secstlor 012 under Article 7 provides that "an
electrical corporatlion may condemn zny property necessary for
the conmstruction and malatenance of 1ts electrie plant." It
is at least duestlionable whether this sectlion, even whern read
with Bections 217 and 218, extends the rieght te condemn for a
new fuel source should it ne developed from an unexpected and
now unforesesen source. Yet such a condemnatlon could, dependlng
ornn how matters develcp in the future, be generally acknowledged
to be in the public interest. The peint 1ls, of course, that 1f
#8 278 13 enacted in its present form, & publlc utility would
have Aiffieulty in stating a prima facle case for such purpose
in 1tz Complaint, let aslone presentlng the gquestion of public
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uze to a trial court to decide. For this reason, it 13
respeetfully supgested that AR 27H either be so amended as to
eliminate that part which would repeal 20 §1001 or that a new
omnibus paragraph be added that would penerally extend the
right fo condemn to governmentazl or public utililty tyne condem-
nors for any purpose oy use 1t zan in faced prove 1s publile and
neoessary.

EB 486 also gives more Tavorable treatment than dees
AB 278 to the effect in condemnation actions of 2 public body's
approval of a prolsct. I refer to Section 12““ 11 of AB 486
which states that any project "authorized by a legislative or
administrative body of a public entlfty which 1s to review the
matter® concluslvely establiishes the need for the taking., This
gets back to a matter abourt which I have previously written; l.e.,

the questlion of what effect a court should give to an order of
the Callfornia Publie Utilities Commission approving a project.
4B 278 would, as now drafted, give no effect to sueck an order
whereas the above langlage in AB 486 would glve the order the
same effect as a resoluatlon of necesslty adopted in a publice
agency condemnaticn proceedings. The fallure of AR 278 to glve
an order thls same conclusive effect 13 bound fto be a fubture
source of hopelegs dililemmas for trial courts. For exasmple, an
arder of the Public Utillities Commission (such as an order
issulng a certiflcate of publle convenience and necesslty for

a projsect) 1s appealable only to the California Supreme Court.
This being the case, what happens 1f the PUC determines the
necessity for a project and ordere 1t constructed and later

the same lssue is raised In a condemnation actlon. Does the
trial court have jurlsdiction to retry an izsue the PUC has
zlready deelded. If 1t undertakes te do so, lsn't this in effect
a collateral attack on an nrder that can only be dlrectly zappealed
to the Bupreme Court?

Aside from thiz L;:=*4”fanian, however, 1t seems reason-

able and propsr for s certiiicate from the FUC to have at least
the same effect rcqolg**oﬁ adoptei by & publle agency.

While a quasl-p ioy nrobably should have wore of a burden
te establlsh the nooaniity than 2 completely public
entlty, isn't ¢ al burden satiafied by the review

and zuthorization ﬂmed ﬁ&o conducted by 2 publiice bcdy such

a8 the Publile U = slont a hear*ng in faet
provides more oi pportunity o se 7 nroposed pralect

than what is av 2 to a nroperty owne: uanasua to a publlce
project for whi ublic condampnor need only adopt a resolution
of neceazsity.
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California Law Revision Commission
School of law

Stanford University

Stanford, California 94305

Re: The Position of the City of Los Angeles
Relative to Assembly Bill 11, An Act
Relating to the Acquisition of Property
for Public Use, and known as the
"Eminent Domain Law".

Honorable Members:

I am enclosing a copy of the comments that the
City of Los Angeles has submitted to our legislative
‘analysts regarding A.B. 1l.

Yours very truly,

BURT PINES, City Attorney
EDWARD C. FARRELL, Chief Assistant

City Attorne{ for Water %gd Pover
£:§Q¥AJ E;Qii&glﬂ¢u414;i>
By \ '

ROGER®D. WEISMAN
Deputy City Attorney

RDW:jp
Enclosure
Telephone: (213) 481-6367

ce: Denny Valentine
Alan Watts
W. A, Sells



RE: CITY'S POSITION RELATIVE TO ASSEMBLY /Page 2.
BILL 11, AN ACT RELATING TQ THE
ACQUISITION OF PROPERTY FOR PUBLIC USE,
AND KNOWN AS THE "EMINENT DOMAIN LAW".

!AAssembly Bill 11 is a proposal by Assemblyman
McAlister, to amend the Iaw of the State of California
relating to Eminent Domain. It is a proposal originaﬁed
by the California Law Revision Commission. It is one of
several proposals dealing &ith the subject of Eminent
Domain, the others will be discussed in subsequent

menoranduns .

The Bill proposed a comprehensive revision of
the Eminent Domain laws of the State of California. Some
- proposals are beneficial to public entities (such as pro-
visions for immediate possession of property pending final
acquisition, for all purposes, and not just rights of way).
Other provisions are detrimental (such as the provision
requiring payment for loss of value of business goodwill).
Some provisions do not change substantive rights, but are
merely procedural., Some are unclesr, and may have an
effect unintended by either the Commission, and in fact,
opposite to the intent of the Commission (as a restriction
on the right to acquire property outslde of the municipal
limits). | |
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i ,The balence of this memorandum concerns
itself with particular provisions of Assembly Bill 1l.
Rather than analyzing the entire bill, we will point
out those items which we belleve should be opposed.
In certain cases, where reforms are of great impor-
tance and beneficial, we will highlight the same and

advise why we belleve fhey should be adopted.

Section 1230.065

This section provides that A B 11 becomes
effective on July 1, 1977. This delay on the effec-
tive déte of the Bill was not included in the origi-
nal staff recommendatlion, but was subsequently recom-
mended to, and adopted by, the law Revision Commission.
It is the view of this office that the effective date
of the Bill should not be delayed.

A delay in the effective date of legislation
1s often desirable, and necessary, when the bill deals
with procedural matters. In such event, the rights of

members of the public are not affected by the delay in
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the leglslation. The only result of delay is that a
different, and perhaps obsolete, procedurs 1s utilized
—until the effective date.,  In-some-cases only different

eode section numbers are utilized.

However, the Eminent Domain iaw is not purely
- procedural. It is a substantive document. It giﬁes
- additional rigﬁés to both the condemning agencies and
the property owners. It $akes certain rights from con-

demning agencies,

At the same time condemnation actions com-
"menced prior to July 1, 1977 will become subject to the

Eninent Domain Law when 1t'becomes effective,

The benefits of the new Eminent Domain Law
should not be deferred. If they are needed, they are
needed now. ?or example, if 1t is important for public

- agencles to cobtain posseséion priocr to Judgment, in
order to bulld sewer treatoent facilitles, police sta-
tions, perks, and 6o forth, it is important that the
reforms be made now, and not deferred until July 1},
1977. If 1t 1s finally determined that loss of busi-
ness goodwlll should be made coﬁpensable. We Bee no
reason why such payments should be delayed, and made

-available only to persons who manage to delay acquisi-
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- tion beyond July 1, 1877. In faoct, the delay in the
effective date of the Eminent Domain Law could cause
_property owners toe seek to delay the trial of eminent
domain actions. This could enable them to receive the
benaefita of the changes in law. Thus, there would be
an additional delay before certain public improvements
oan be constructed, during the interim period, by per-
sons seeking delay to obtain greaster condemnstion

benefits.

Certaln provisions of the proposed Emlnent
Domzain Law were dependent upon Constitutlonal Amend-
'menf. Primarily, the provision which permits the tak-
ing of posasession prior to Judgment for any use, re-
- quired an amendment to Articls I, Seection 14 of the
Constitution., That Amendment was passed by the people
at the General Election of November 5, 1974. Article
I, Sectlon 19 of the Constitution now provides "The
legislature may provide for posaession by the condemnor
following commencement of emlnent domain precceedings
upon deposit in court and prompt release to the owner
of money determined by the court to be the probable
amount of just corpensation," The directlion %o the
legiglature, to permlit early possession for any public
use should be implerented &3 soon as pos3ible, and not

delayed for eighteen montha,
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We recommend a revision to sub-section (d)
which now provides that the Eminent Domain Law is
“effectlve as to cases filled prior %to the effective
date "to the fullest extent practicable." We do not
bellieve that the rules should be changed in the middle
of a lawsult, whether the law is effective July 1,
1977 or whether effective at the end of this calendar
iear. We also recognize that condemning agencles
should not be permitted to rush their cases to court,
and thereby frustrate the rights of some owners to the

greater benefits of A B 1l.

In'compromise, we would suggest that the Bilill
become effective January 1, 1976, but not as to cases
filed prior to July 1, 1975. As t0 cases filed there-
efter, "to the fullest extent practicable", as now

apecified,

Section 1235,140

Section 1235.140 defines litigation expenses.
In part it defines such expenses as “re&sﬁnable
attorneys' fees, appraisal fees, and fees for the ser-
vices of other experts . . . whether such fees were in-

curred for services rendered before or after the filing

of the complaint.," We believe that such a definition

permits the award of attorneys' fees, or other fees
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pald to lobby against the initiatien of a condemnation

action.

_ This definiﬁionméépeéiéily ;}fecté Section
1250.420 of the Eminent Domain Law. This provides for
payment of attorneys, appralsers end experts' fees,
when the condemnor does not make a reasonable pre-
trial offer an& the owner dées, all measured by the
results of trial. We bdbelleve 1t should be made clear
that such costs do not include expenses incurred iﬁ
atterpting to stop the condemnation proceeding. Only
. the fees incurred to obtain Just compenszatlon should

be recoverable if the loss 1s as to compensation.

Under statutes in.force now, when a condepn-
nation action is abandoned, the condemnees attorneys',
appraisal and other expert fees are payable by the
condennor. However, case law has held that the amount
of such fees recoverable from the condemnor incluce
the fees payable in seeking to halt the cqndemnation.
There have been examples where legal services have
_been furnished, and fees incurred, to have the legis-
lative body stop a condemnaéion of a particular
owner's property. These lobbying activities were
successful.- Thercafter, the condemnee recovered the
fees he pald to the attorney to get the Legislstive

Body to drop its action.
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We belleve that.this 1s 1mpropér. We suggest
that effort be made to modify Section 1235.140 to pro-
vide that the fees do not include any fees incurred in
causing or attexpting to cause an abandonment of the

condemnation proceedings.

Section 1240.050

We believe that this section is undesirable,
-and should be totally eliminated., It provides that a
local entity may condemn only within its territorial
1imits unless statutory authority 1s found to condemn
outslde the limits of the entlity, elther impliclt or

exXpress.

We believe this section will severely limit
the ability of the city to provide serviceé. For ex-
ample, 1t may prevent acquisition to widen a roadway
outside of the city limits, even though the other en-
tity having Jurisdiction consents, if the other en-
tity does not wish to bring a condemnation action.

It may prohibit obtaining land-f1ll sites outside of
the city. In other words, for some acqulsitions it

eonfines the city to its municipal limits unless, as
circumnstances willl require, the c¢ity pays the asking

price for property.
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-

The staff of the Law Revision Commission
states, in 1ts comment to the draft of the section,
—that the power of extraterritorial condemnation may be

implied for certain essential services. "Implied
Powers® 1is a weak ground upon which to base such
essential services as aewage. electricity and water.
The staff cites dictum in sppellate cases as the
-authority for the implication. Such power should be
expressly authorized, here or elsewhere in the Codes.
Theredby, it will not be subject to "repezl" or other

disapproval by the Court.

In order to avoid & Court made reversal of
Court made law, which can oceur at any time, we
sﬁgg&st that the power to engage in extraterritorial
eondemnation be specifically granted for certain
essential servicés, or that Section 1240.050 be

totally deleted.

Séction 1240.030

This section states that before property may-
be taken for public use, the condenning agency must

establlah:

(1) That the public interest and necesasity

require the project;
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{2) That the project is planned or located
in the manner most compatible with the
- greatest public good and the least

'private 1nJury}

(3) That the property is necessary for the

project.

This 1s an expansion of the present law. ASection 1241
of the Code of Clvil Procedure now provides that be-
~fore property can be taken it must apﬁear (1) that the
property is to be applled to a use "“authorized by
law*, and (2) “that the taking 18 necessary to such

use."

Por most acqulsitions by local public entitles
Section 1240,.030 creates no problems. This is because
Section 1245.250 creates arconclusive presumption that
the three requirementsa are metg. But'this conclusive
presumption aspplies only when the acquisition is with-
in territorial limits.

As Section 1240.030 is now drafted, every
public project regulring aéquisition of real property
outside of the City limite, may be defeated nt any

time during the condemnation process. For example,
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assume the project 1s the construction of electrical
power transmisslon linea from Norﬁhern California to

_ Southern California. Most parcels needed for the pro-
Ject are acquired through negotiation, & small minority
go to condemnation. Any of the Judges tryling the con-
demnation cases may decide that the City of Los Angeles
has sufficlent electrical power, and the public inter-
‘@8t and necessity do not require the project. If such
a declsion i1s made, the project mustf be abandoned or
the City nmust pay the owner's asking price for the
vright of way within his property.

Similarly, the court could decide that the
right of way should have been located elsewhere to be
more compaiible with the publliec good and least private
injury. The Judge then refuses to permit the acqulsi-
tion, even though the City may have acquired many,
many miles of right of way for the project in that

locatior.

of courée, private utilitles, such as Southern
California Edison or the gas company have even a
greater problem because they must establish all three

requirements in every project they have.

We would suggest that 1240.030 be modified by
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pery

eliminating the requiremént that the coﬁrt musf find
that the public interest and necéssity require the
project and that it is planned and located in the man-
ner most compatible with greatest public good and
1east'private injury. The only regulirement should be

that the property is necessary for the project.

If there is to be Jurlsdiction in the court
'to determine whether the project should be buillt, and
how it should be locsted, such jurisdiction should be
exerclsed long before the condemnation stage 1s
reached. For example, suit could be brought within
thirty days following_the-filing of the notice of de-
termination relative to the environmental éuality of
the Environmental Impact Report {(Public Resources
Code §21.167(b)). The decision in such action should
be concluslive as to the necessity for the project and
the manner of its planning and location. If no

action is brought, all parties should be foreclosed.

Section 1240.110

This section states that unless otherwise
limited by statute, an action in Eminent Domain may
be brougnt to acquire "any interest in property nece-
essary for that use." This language can be construed

to 1limit the acquisition to only the minimum property
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interest which will permit the carrying out of the
use‘ror which the property 1s condemned. For example,
under Section 1240.110, could the publie acquire.a .
fee simple absolute, invorder to allow use of the
property for unlimited future uses, when, at this
time, an easement for public street purposes would be

satisfactory?

To correct thilis problem we would suggest an
anendment similar to that contained in Section 1239(4)
of the Code of Civil Procedure so that the first sen-
tence would read: “Except to the extent iimited by
statute, any person authorized to acquire property
for a particular use by Eminent Domain may exercise
the power of Eminent Domain to acqulre the fee ainple
or any lesser interest in property necessary for that

use 1including . . . "

We believe this 13 desirable to aveold having
to acquire & sligntly different interest in property
every time a new projJect 1ls contemplated. Under the
presently proposed language, 1f only a sewer line is
to be bullt, we could condeﬁn only a sewer easement,
We would be prohibited from seeking to obtain rights
to construct a sterm drain at some undetermined time

in the future,
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Sections 1240.210 ~ 1240.240

It 1s our reccocrmmendation that these sections
~be oppesed.  Essentlally, they place a substantlal
burden upon a condemnor if the condemnation is for

“land banking" - for future use.

Generally the City of Los Angeles does not
.condemn without having an intent to use the property
in the very near future for the publlic preject, We
do not condemn because we may haVB‘to build a high
sﬁhoolrfifteen years in the future, or expand a 1li-
brary in ten years, or extend a road if, at some time
in the future, ancther puﬁlic faeility i3 built,
However, we believe 1t 1s deslrable that a public-en-
'tity, within reason, have such a right. But 1t is
not essentlal., Should we not be permitted to condrun
for future use, or should future use condemnaﬁions be
severely restricted, thils City can survive with such

restrictlons.,

The above comment 13 made on the'assumptitn
that a wse beyond seven years from the date of taking
will not prevent such a taking, if it 13 established
that such a delay 1s, ncvertheless, recasonable, Such
delay may be inherent in very large right of way pro-

Jectn, or in large electrical genorating plants, and
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many other projects. So long as the opportunity ex-
ists to acquire notwithstanding a lengthy period for
___obtaining of financing, obtaining permits, and so

forth, we have the opportunity to obtain the neces~-

sary real property.

Sections 1240.310 - 12540.350

It i8 the view of this office that these

-sections are hignly desiraple gnd very much needed.
At this time the City of Los Angeles is constantly

- negotiating with the School District in order to ex-
tend streets through schools, or widen streets over
school property. It 18 the District's position that
money iz relatively useless to them, and they require
replacenent of the land 1n order to maintain the
quality of their educational program. We belleve
that it 1s abeolutely essentlal in order t£to accommo-
date such confligting public uses, as schools and
streeta, that cities be permitted to condemn for
school purposes, and thereby satisfy all Fhe needs of

the constituents of the clty.

Particularly sre these gections needed 1f
Civil Code 100), permitting condemnation by any per-

-aon for public use, 1s repealed, as therBiil proposes.
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Though we do not opboae Section 1240.340,

which 18 one of the sectlons relating to subsfitute

T gondemnation, we do wish to comment to you-that- said
aectipn may be unconstitutional., It purports to
authorlze public entities to condemn private prop-
erty, to give toranother person for private use,
when Justice requires that such other person be com-
.pensated in land rather than money. A-court could
well construe this to be a c¢ondemnation for private
use, &nd violative of the Constitutions of Cali;
fornia and the United States. Of ocourse, if prop-
erly applied, 1t may well be constitutional.

Sections 1240.410 -~ 1240.430

These sections authorize the acquisition by
& public entity of a "remnant" left after the prop-
erty needed for the publlc use has been taken, if
that remnant 1s of such size, shape or condition as

to be of little market value.

&

Up until Hovember 5, 1974, such remnanta
were acquired undexr the authority of Article 1, Sec-
tion 14-1/, of the Califorﬂia Constitution, as "res-
ervations." Section 1li-1/5 was repealed during the

electlion of November 5, 1974, Similar provisions
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now extst in Sectlons 191 and 192 of the Government
Godg, 80 perhaps remnants can gtill be acquired, but
——%the aufnority,therefor is“now_éubstanﬁially weakened.
The repeal of Section lﬂ-lfz is one of the reasons
why A B 11, and authority to acquire remnant proper-
ties, should become effective as soon as possible

 rather than July 1, 1977.

The City should oppose Section 1240.410(c).
‘That section provides that the Gity may not acquire a
remnant when "the defendant proves that the public
entity has a reasonable, practicable, and economi-
sally sound means to prefent the property from be-
éoming a remnant.” As we construe thls provision,
the defendant may argue, and the court may find, that
the public entity may modify its construction plans
to prevent tie remnant from being of little market
value, For example, if the roadway 1s at & much
lower grade than the "remnant™, the public entity
could build a ramp up to the "remnant™. This be-
cﬂmes a question for the court, and it can overrule
the decision of the engineers and/or the City Council.
In that event, the City may be required to pay sub-

stantlal damages for injury to the rema;nder or, the
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e

section could be construed as requiring the City to

build sBuch a ramp.

Ve belleve the manner in whiéﬁ_é public im-
provement 13 to be constructed should be solely a
guestlon for the public entity, and not a court ques-
tion. This is the law at this time, and it should

-not be changed.

Sections 1240,.610 - 1240,.700

These sections deal with taling of proﬁerty
already in public use for a more necessary publilc
use. Bsasically, they follow the law as it 1s today.
Any use by a public entity 1s more necessary than a
use by & private entity. Any use by the State, sub-
Jeect to apecified.limitaticns, i3 considered more

necessary than a use by & private public entity.

However, there has been a substantial change
from the draft as originaily presented to the Law
Revision Commission. Section 1240.660 of the origi-
nal draft provided that certain local public entitles
Qould not condemn the property of other local public
entities. For example, a county could not condemn

city property for & courthouse, and the city could
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not condemn county property. In other words, each
local agency's property was immune from a taking for
*‘a'mnré'necesaaryVpublic use by some other local.

sgency. This section 1s not included in A4 B 11.

We believe 1t should be included. Other-
‘wise, Wwe may be faced with a situation where the
. County seeks to condemn City property, or the City
seeks to condemn County property. Particularly,
"eould this happen 1f the Board of Supervisors de-
cides that a particular public use by the Clty, such
a8 a landfill, or some other use that thé constitu-
‘ents oppose, should be défeated by a County acquisi-

tion for parks, open space, or what—hava—yon.

Though different public entities should not
oppose each other on that level, we all should re-
member the annexatlon wars that occurred from ten to

twenty years ago.

o For this reason we suggest that 1240.660 be
once agaln placed in the Eminent Domaln Lawse so that
the law provides that one local public entity may
not condenn preperty of another local public entity.

Unseemly conflicts between governmental agencies

‘will thereby be avoided.
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Sections 1245,210 - 1245,260

These sectlions specify what must be con-
——talned-in the resolution or ordinance authorizing the
condemnation, wnich must be passed before a condemna-

tion acticon may be c¢ommenced.

With respect to local public entitiés, sucﬁ
.88 this City, the resolution or ordinance must be
passed by the governing body, the City Council. We
suggest that an amendment be propoéed to allow this
authority to be delegated, within reasonable stand-
ards. For example, Aif the Councll of the City of Los
Angeles has approved the bonstruction of a particular
pfoject, along & general alignment which requires the
acquisition of private property, we do not belleve it
should be necessary for the Council t¢ also approve
the condemnatlon ordinance. We belleve this could be
done by a subsldiary body, or by an sppointive offi-
cer, and the Legislative Bedy need not be faced with
thia problem in every case, Thls would allow more
eipeditious modification of acquisitions as the ex-
igencies of the projJect, or its design, require. It
wﬁuld allow the publle ageﬁcy to better react to the
desires of_the property owner, by enlarging or re-

3

ducing the size of the acquisition.
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Section 1245.230

_ This section states the contents of the réa-

—élution or orainance authorlzing the condemnation. . __.
It specifies the particular things which must be in
such a resolution or ordinance. Though this office
belleves the recitation_ia generally unnecessary, it

is not of suf:;cient importance to make an issue of,

However, we do wish to c¢call your attention
| to subdivision A, which provides that not only must
" the ordinance conﬁain a statement of the use for

which the property 1s to be taken, but alsc reference
to a statute that authorizes such taking. At this
ﬁiﬁé the proposed statute which we would cite would
be Section 37350.5, to be added to the Government
Code by Section 32 of Assembly 511l 278. Said sec~
tion will read: ™A city may acquire by Eminent
Domain any property necessary to carfy out any of
its powers or functions.”™ So long as 37350.5 reads
as it is presently drafted in A B 278, this City,
aﬁ; cities 4in general, have no difficulty with the
provision requiring us to refer to 8 statute author~
izing us to acquire propertiy by Eminent Domain.
Should said section be modified, Section 1245.230(a)

may be objectlonable, depending upon the modification.
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Sectlon 1250.320

This section states what must be included in
“fhe answer «f an owner, when he anawers the condemna-
tion_complaint. According to the section, the owner
‘need only state the nature ﬁnd e¢xtent of his interest
in the property dracribed in the complaint. We be-
lieve the defendant should also be required to state
'tha kind of damages - but not necessarily the amount

« Which he claims to be entltled to.

Under the wording of the section the plain-
tiff will have no ldea, absent discovery proceedings
or other information received voluntarily from de-
rendant, of the claims which defendant has. We do
not knnw whether he claims loss of businc:ess, sever-
ance damages, preconcennation datages, or what., We
suggeat 1250,320 should therefore require the answer
to contain, among other matters, a general statement
of the nature of the injuries suffered or damages

sought to be recovered, but not the amount thereof,

Section 1250.360

This sectlon refers to the grounds for ob-
Jecting to the right to take, One of those grounds

is that the property 1s not to be devoted to the pub-
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1i¢ purpose within seven years, or such 1$nger perilod
as 1srreasoﬁable. In our comments to Section 1240.210-

- —31240.240, we comment regarding the restrictions in
gequiring property for future use, Should the Legis-
lature modify the proposed provisions rélating to
future use, 1t should also modify 1250.360{4).

 Section 1250.410

This section 4s the equivalent of Californi:
Code of Civil Procedure Section 1249.3, These sectiona
essentlally provlide that the condemnor must make a
‘written offer prior to trial (final offerJ‘and the con-
demnee shall make a written demand prior to trial., If
the court, following the Judgment, finds that the con-
demnor's offer 18 unreascnable, and the condemnee's
offer is reascnable, then the court awards actual
attorneys' fees, appraisal fees, and other experts'

. fees to the condemnee, payable by the condemnor.

The objJect of this legislatlon is to en-
courage settlements., One way of enceocuraging such
pettlenenta is penalizing a condemnor which is un-

willing to compromlse,



Legislative Proposal /Page 24,

The City of Los Angeles, and most other pub-
l1lc agencies, opposed this Bill when it was proposed
“1n 1974, It was nevertheless passed and signed by
the Governor. There appears to be no likelihood that

'1t can be reversed,

| However, the ﬁrocedure specified in A B 11
-for making théifinal offer and demand is somevwhat
cumbersome in Los Angeles County. Thils is becsause
Los Angeles County utilizés its own discovery pro-
cedure in Eminent Domaln. In Los Angeleg County
there are two pretrials and an exchange of appraiszal
':eporta. There are alsolmandatory gsettlement con-
ferences whercby the court aids the parties in set-
tlement. The system spelled out in 1249.3, and pro-
posed Section 1250.410, does not harmonize with the
system utilized in Los Angeles County. Therefore,
similar to the exception provided 4in Section 1258.
300, we suggest a subdivision {(c)} be added to 1250,
310 which reads: "The Superior Court in any ocounty
may provide by court rule a procedure for the making
of offers and the making of demands which shall be
used in lieu of the procedure bpecified herein if the
Judicial Counsel finds that such preccedurs serves the
same purpose and 1s an adequate substlitute for the

procedure provided by this Article."
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Sections 1255.010 ~ 1255,020

These sectlcna are part-of the provisions
_reiating to Orders of Immediate Poasession. In
general, Orders of Immediate Possession for all

projects are authorized, not merely for rights of

way and reservolrs. This is highly desirable. It

| 18 needed by the City in order that some projects

T requiring an accumulation of parcels nﬁt be
stalled for & year or more because of an unreason-

" gble demand by a property owner, or capitulation
to him by paying an excessive price. In general,
these daetions are nilgnhly desirable, and there is

-’aupport for this change Ly both public entities and
private condemnors (public utilities). The objec-
tions which this offlice has to the sectlons are
relatively minor, ocur major objections having been

taken care of by the Law Revisicon Commisaion.

¥With respect to Sectlon 1255,020, it pro-
posed that a written statement or summary of the
basis for the appraisal be filed with the deposit
of probable Sust compensation, a preregqulsite to
obtaining possession priof to Judgment., ¥%We [fcel
] this provision is unnecessary. First of all, the

owner has already received "a written statement of,
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and summary of the basis for, the amount it estab-
liqhed as Just compensation." This statement was

—furnished pursuant to Government Code 7267.2, and
is @ prerequisite to negotiation. We feel there
18 no necessity for flling duplicate coples or
substitute coples of this summary with the court,
particularliy 1f the owﬁer does not deslire such a

" gummary, Of course, the owner should have & right
to demand a summary be furnished to him, but we do

| not belleve it should be & requirement in eveyry

case, &bsent a request.

The modification vwe suggest should not ad-
ierﬁely affect &ny person's rights to informatlon
or due process; it should merely reduce the amount

of paper produced in Eminent Domain proceedings.

Section 1255.075

This section generallé.requires that the de-
posit made by the Plaintiff to obtain possession may
be invested for the benefit of the Defendants, if so
ordered by the éourt. If the Defendant moves for
such an order and it is pgranted, thisz haas the sane

effect a8 a withdrawal of the funds on deposit.
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- *

Prankly, 1t would appear that this Section
iq degirable for a condemnor, in that 4t provides an
—alternative procedure for cutting off interest pay-
ments by the condemneor, However, we understand the
County authoritles are quite disturbed sbout this
sectlon, because 1t allows the court to direct the
Treasufer how to invest money in the Treasurer's
ﬁosseasion, and further, a different type of invest-
ment may be required as to each ¢ondemnee, depending
on what he asked for., The County is concerned about
the bookkeeping problems this could sause. PFor ex-
 ample, the County believes it might be required to
inveat in Treasury Billls, U. 3. Government Bonds, or
various and sundry different ﬁypes cf bank or savings

and loan accounts.

Perhaps, the section Bhoul¢ gpecify the
- type of investment which could be demanded, or
specify that all funds shall be invested in a partic-
ular type of investment, ahd limited as to the number

of different types.

Section 125%,420

This is one of the sectlions in vary im-

portent Article 3 of the proposed Act. BSections
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1255.410-1255.460 grant the condemnors a right to take
possesasion prior to judgment 1in ahy case where property

1s needed for public use. At this time the right of

possession prior to Judgment may be acquired only for

rights of way and for reservoirs. This means that im-
portant public projects, such as sewer dlsposal plants,
fire stations, schools, must be delayed until trial has

been held in &l) cases,.

. ¥e are advised that public agencles as well
a8 private condemnors ~ public utilitles - are in favor
of A B 1l because it grants this right. They consider

‘the right to lmmedalate possession following the service
of Summons and Complaint of greaﬁ importance because
public projects can commence scooner, allowing better
Bervice to be given, and preventing increases in cost

-due to the inflationary spiral.

The City of Los Angeles alsc needs this
right.

& However, there are some objectionable fea-
tures in these sections, which should be corrected.
Ope is in 1255,.420 where the court may stay the Order
of Immediate Possession if it will cause a aubstantlal

bardship to the Defendant, unless it finds that the



Legislative Proposal /Page 29.

-

eohdemncr needs possession of the property, and that

the condemnor would suffer a substantial hardship 1if
—the Order were stayed. The term "substantial nard-

ship" 1s not capable of precise definition. For ex-

anple, if{ the hardshlp to be suffered by the condem-

nor 1s that it cannot provide the right of way for

the contractor, and hence will pay the contractor dam-
~ ages, is such hardship sub stantial? I do not believe

this question can be answered categerically.

In order that condemnors can be assured of
- possession of the right of way by a definite date, the
power to stay the Order of Immedlate Possession be-
cﬁuse of the condemnee's hardship should be removed,
or at the very least restricted as to time. Perhaps,
for substential hardshlip, a thirty to slixty day exten-
slon could be given. DBut 1% should be noted that un-~
- der Section 1255.450 provides for not less than ninety
days notlice to require the.?acation of a resldence, or

a business or a farm operation.

In short, we believe that condemnors re-
qulre greater assurances that they can obtain the land
needed for public projects, and, therefore, the right
tb atay the effective date of an Order of Possession

should be limited.
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Except &3 stated above, we belleve these

secticns of A B 11 should be supported.

Section 1260.210

_ Section 1260,210 changes the existing law
in subdlvision (b) in that it provides that neither
party in an Eminent Domain action has the burden of
proof. Today, the court instructs that the burden of

proof is upon the owner, and not the condennor.

We believe that the burden of proof should
remain upon the owner. Under subdivision (a) the
owneyr commences and concludes the glving of evidence
#nd the arguments. DBecause this effectively gives
the owner twice the condenmnor's opportunity_to con-
vince the court or jury, the cautionary instruction

is warranted.

. Section 1263.205

| This section defines the meening of the
vword "improvements" which the condemnor must pay for
whén land 1s taken for a public improvement. The sec-
tion defines "“improvement! as inclﬁding "any facility,
machinery, or equipment installed for use on property
taken by Eminent Domain . . . that cannot be removed

without a substantial economic loss or without sub-



. This section appears amblguous to us. It appears to
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stantlal damage to the property on which 1t 1is in-

stalled, regardless of the method'of installation.®

broaden the definition of "fixtures” which are gener-~
ally considered to be items which are placed upon a
property with intent that they remszin in a fixed loca-
tion so long as the ownef ¢f the fixture remains on
the property. 1263.205 would seem to expand this def-
fnition to include any iten of property which cannot
be removed without "a substantial economic loss." For
'example, is an 1nvehtory of grocerles, drugs, or other
- small value itens an improvement under this definitlion?
¥e would suggest that an attempt be made to have the
section amended to provide either (1)} that an inmprove-
nent pertaining to the realty includes any facility,
sachlnery or equipment installed for permanent use
upon the property regardless of the method of in-
" gtallation; or (2) adding the phrase to the existing
definition: | _

"but not ineluding any items

placed on the property for the

purpose of sale, or inducing

the sale of similar items, to

the public."
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3.270

i

. T
agtiocn is

HA

Tiils aection affects the right and power
af a puoliic entity to take only z portion of a
buildlng. o thia-bims where & right of way boundary
goes througs an inprovement, the City oftan daterw
ninses 9 acgulre only the porticn within the right of
way, and cut that portion from the balance of the
bullding. Thereafter, the remainder cutside of the

right of way 12 supported by shoring.

Generally, however, the Clity seeks to have
the owner remodel the bullding, with the City paying

" the cost.

Wheres not economically feasible the City
wlll seex the right to take the entire bullding rather
than only the portion within the right of way.

This section gilives the powsr Lo the court
to determine whether all or a part of the building
shall ve talken. It does Bo with an inatructlon that
thea determination be based upon a inding "that jJus-

tice s8¢ requires.”

This section therefore remcves somse of the

discretion City Officials previously had %o determine
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the nature of an acquisition for public use, whether
the whole of a property or only a portion., It does
-—80-with standards which are extfemely vague, and
vhich will involve quesﬁions of personal preference
of thé owner, personsl abilities of the owner, and
wnany other factors asideAfrom the economics of the
éituation and whether or not the remaining property
will be usseble following the amcqulsition and con-
struction of the public Improvement. We would sug-
gast tﬁat the test should be whether the remalnder of
the building will be an "uneconomic remnant® and only
in.that case may the owner require the taking of the
entire bullding. These words would make the provi-
nions relative to a taking of the entirety of a
building consiztent with CGovernment Code Section
7267.7 dealinz with the taking of an entire pavcel of
Xar 1 vwhen only a smali porticn is reguired by the

_"public.

Section 1263.420

’ Thin sectlon defines "damage to the remain-
dei,®™ whlch the condemnor must pay. This type of dam-—
agé i3 normally known as "severance danage." The sec-

tion provides that 1% i8 the damage cauvsed by the sev-

erance of the romainder from the part taken, and the
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conétruction and use of the projJect in the manner ﬁro«
posed "whether or not the damage is caused by = portion
of the project located on the part taken." The way
thils sectlon 1s drafted, 1t could well expand present
law. Today, damages resulting from construction and
use of the project are not payable unless a portion ¢l
the property of the defendant is actually taken for the
project. This qualificatlion is not contalined in 1253,
420, Hence, 1%t can be argued that where property 1s
damaged by the "eonstruction and use of the project”
there 18 &8 teking in eminent domaln, and the City 1is
subjJect to suit for inverse condermnation., For this
reason, 1263.420 should have a provision added follow-

ing ﬁarasraph (b) as follows:

fprovided that a portion of the
property is actually taken for

the project.”

Section 1263.510

" This section adds %o the corpensation pay-
able on eninent domsin the "loss of goodwill" suffered
by a businessman if he c¢annot relocate his business,
¥e belleve that this provision should be opposed. We

bellieve 1t should be deleted,
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The reason it should be dekted is that the
definition of "goodwill" does not 6n1y include the ex~-
_ﬁpautation of patronage resulting from the pusiness lo~
cation, but also from the skill and management abllity
. of the owner. We do not believe we should have t0
compensate tne owner for a transitory lost of husinees

- goodwill, when by his skil) and goodwill he could ro-

cover that.

Further, payment for loss of goodwilil is
not common in the United States. Under Federal) Relo-

cation Assistance Law, and California Relocation

Assisgtance b&w, a busineszsman who will lose hip good-
¥ill (cannot relocate without a substantial loas of
patroﬁage) 48 entitled to compensation measured by one
year's net incomo from the business, This 1s the
total reimbursement the State (ould obtain on grojacta
_®here Federal assistance ls forthcoming. We do net
bellieve that the State should volunteer to pa% moyre
than the amounts payable under Relocatlon Assistance

Leawe .

If Section 1263.510 1s adopted, it will
substantially Increase the award which must be paid
whenever a business proparty is acquired, to the det-

riment of the goneral taxpayers. 7Tt will increasa
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the cost of litlgation because valuation Sr goodwill

is a complex matter, It is measured by the value of
~—the expectancy of continued business, a thing which

i difficult to appraise; Further, there are no com-

parables or other fixed guldes for tnis appralsal, and

it would be cifficult to resolve conflicting opinions

and settle litigation.

In our view the fixed standard in Govern-
ment Code 7262 (Relocation Assistance) is far prefer-
&ble to attempting to determine whether a business has
goodwill, whether sald goodwill is transférable to a

nevw location, and then determining the value of it,

Section 1263.610C

This section i3 a highly deesirable section
in that it allows the City to do remodeling work on a
remainder of & building, if & portion of the bulldiag
-7was required to be taken for the project. This will
2llow the City to reduce the cost of public projecta -
because only a portlon Instead of an entire building
need be taken - and preserve nesaded housing or busi-

ness propertlies,

However, the City may only do such worik 1if

the owner agrees. If the owner does not agree the
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-

City may well be compelled to take the entire property
because shorinyg the remainder may be impractical or may
cause the remalinder to become & nulsance to'the'ﬁrea;
Therefore, provision should be inserted to alldw the
City, at least in scme casea, to do the remodeling word

without the agreement of the owner,

Section 1268.030

This section provides ro} the 1ssuance of a
Final Order of Condemnation. We cbject, however, to
.the fact that the Order of Condemnation nay not be
issued until such time as there 1z a "final Judgment."
Final Judgment is defined Iin Section 1235.120 as a
Judgment when there is no possibility of direct
attack, including "by way of appeal."” The effect,
then, of 1268.030 is that the Final Order of Condemna-
tion cannot be obtained untll all appellate proceed-
ings are completed. This-could seriously inconvenience
public entities, and could prevent them having the
title necessary for the construction of a project, per-
haps thereby requiring construction to await the con-~
clusion of the case on appeal. For example, 1n &
“substitute condemnation” situatlon without a final
order of condemnation, the condemning agenc& may be

unable to glive good title to the owner of the
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‘nécessary property.” This may hold up fhe construc—

tion of the project for two to thﬁee years. This
ﬂngpouigngctrbe permitted, especlally when the owner of

the "substitute property" is merely seeking additional

compensation on appeal.

We believe that 1268,030 should be modified
50 that the final order may be obtained any time fol-
lowing Judgment, when compensation has been paid or
deposited into court, | '

Section 1268.130

We recommend that this section be‘deleted.

It_provides that the court, following Jjudgment, may

. nrgeé an increase or decrease In the amount deposited
with the court, and which was deposited after Judgment
for the purpoaé of obtaining posseasion pending appeal.
¥e can Bes no occasion for having this provision in the

" aw. Once Judgment has been entered, the amount de-
posited snould be the amount necessary to fully satlsfy
the judgment. Until that judgment is vacated, we do
not see why the court should have power to elther in-

orease Or decrease the amount of deposit,

Section 1263.430

We believe the Legislature should adopt a
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new scheme for the refund of taxes paid ﬁy an owner
when those taxes were sublect to éancellation because
“Tgrﬁaéquisition by LEminent Domain. We see no reason
why such sum should be paid as co8tf, becauase gener-
ally by the time cosﬁs must be awarded the County
Assessor has not made a_determination ¢f the assersed
ialue applicah;f to s paftial take. Therefore, the
amount of taxes must be estinmated by the partiles,
costs pald, and thereafter thes condemning agency
claims a refund under Revenue and Taxation Code Secw

tion 5096.3.

We would suggest that the costs not include
the taxes which should have been cancelled but were
paid. Rather, the owner should he given & right to
elaim a refund of those taxes, a thing he is pre-
cluded from doing by the terms of Revenue and Tax~

.. &tion Code Section 5096.3. Both proposed Section
1268.430 and Revenue and Taxation Cods Section 5096.3
ghould be amended,

In conclusicn, we believe that many of the
provisicns of A B 11 are desalrable, but particularly
the provision relating to possession prior to judgment

in all cases, However, we belleve the City should
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oppoae some of the provisions and seek modification of

othersa, as set forth in this memorandum.

ﬂLR:Jm
485-5414

¢c to: Claude Hilker
_ James Pearson
Roger Weisnan
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We determine whether the owner of an unexercised
optlon to purchase real property has & right to compen-
sation when the optloned property 1s taken through
the power of eminent domain.

For valuable consideration, appellant acquired
an option to purcha&se property. However, before the
option had been exerclised, respondent county filed
a condemnation action to acquire the land. (Code Cilv.

1
Proc., § 1237 et seq.) Appellant filed an answer

1/ After summons issued, appellant attempted
to exercise his option, giving notice to the optlonor.
However, hls attempt was of no material legal effect.
Section 1249 of the Code of Civll Procedure provides in
pertinent part: "“For the purpose of assessing compen-
saticn and damages the right thereto shall be deemed to
have accrued at the date of the issusnce of sum?ona;

{Fn. 1 continued.)



in the action (Code Civ. Proc., § 1246}, alleging the
existence of his cpiion and éeeking compensation to
the extent the land's falr market value exceeds the
option exercise priéef

Respcndent‘s motion for summary Judgment
was granted on the ground appelliant had no compensable
interest in the property. In :eaching this decision
Judge Froehlich thoughtfully declared: "[I] am having
&8 little trouble he?e because we 8ll know that people
who. obtain options mn‘property think they have an
interest in the property. As a matter of fact,
sometimes the acgulsition of an optlon to acqulre
real property can be an alternative way of purchasing
it.”

"1 think an optioen should be a compensable
interest 1n land, but that doesn't appear to be the
law of the State . . . .

"Motion for summary judgment will be granted.”

I

Eminent domain is the power of government

. » «" Because appellant's attempted exercise followed
the issuance of summons in this action, his interest

in the property must be deemed solely that of a holder
of an unexercised option., (Compare, State v. New Jersey
Zinc Co. [(1963) 40 N.J. 560 [193 A.24d 244].)



to teke private property for pubilc use, While it

is a power inherent 1n the state as soverelgn

{Bauer v. County cf Ventura (1955) 45 cal.2d 276,

282 [289 P.24 1]), its exercise is not without

restrictione 1n both the Californias and United States

Constitutiona. "Privete property may be taken or

damaged for publie use only when Just compensation . . .
1t

has first been paid . . . . {Cal.Const., art. I,
§ 19.) 1In its original form this prohibition was
in¢luded in the sentence enumerating man's octher
personal rights.g/ Simliarly, the Fourteenth Amendment
to the Unlted States Constitution mandates that the
state shall not Gtake property without due process of
law, inclﬁding the requirement the state make Just
compensation to the owner of property taken. (People
ex rel, Dept. Fub. Wks., v. Lynbar, Inc. (1967) 253
Cal.App.2d 870, 880 [62 Cal,.Rptr. 320}].)

To be constltutionaliy entitled to compen-~

setion, the claiment customarily must show he owned

2/ "No person shall be subject to be twice
put in jeopardy for the seme cffense; nor shall he
be compelled, in any criminal case, to be & wltness
ageinst himself, nor be deprived of life, liberty,
or property, wlthout due process of law; nor shall
private property be taken for public use without Just
compensation.” (Cal.Const. of 1B49, art., 1, § 8; see
also Lynch v. Household Finance Corp. L19?2} 4on U.8.
538, 552 [92 &.Ct, 1113, 31 L.Ed.2d 424].)



a property laterest taken by Lhe state. Interesgs
held to constlitute property for condemnation compen-

sation purposes include: fee interests (Brick v.

Cazaux (1937) 9 Cel.2d 549 [Tl P.2d 588]1); leaseholds

{San Franclseo Bay Ares Rapld Transit Dist., v.
McKeegan (1968) 265 Cal.App.2d 263 [71 Cal.Rptr.
2041} ; easements (People ex rel. Dept. Pub. Wks. v.
L.A.'County Flood ete. Dist, {1967) 254 Cal.App.2d 470
[62 Cal.Rptr. 28?]}5 rights-of-way (City of Long Beach

v. Pacific Elec. Ry. Co. (1955} 44 cal.2d 599 [2B83 P.2d
1036]); and, most recently, bullding restrictions

(Southern Celifornis Edison Company v. Bourgerie (1973)
9 Cal.3d 169 [107 Cal.Rptr. 76, 507 P.2d 964)).

An option, when supported by consideration,
is & contract by which an owner gives another the
exclusive right to purcnease his property feor a stipulated
price within a specified time. (Caras v. Parker (1957)
149 Cal.App.2d 621, 626 [309 P.2d¢ 104],) 1t is a
right acquired by contract to accept or reject a
present offer within o limited time in the future.
(Brickell v, Atlas Assur, Co,, Ltd. {1%909) 10 Cal.

App. 17, 22 [101 P, 16].)
This right to purchase created by an option

1s a substantial one. It 1s irrevocable by the



optionor (Adams v, Willlams Resorts, Inc. (1962} 210
Cal. App.2d UB6, 462 (26 Cal.Hbtr. 6561}, and may be
exercised against his successors followlng his death
(Bard v. Kent (19&23'19 Cal.2¢ LAg, 452 [122 P.2d
8, 139 A.L.E. 1032)). FPurther, when reccrded, the
option creates & cloud on the optionor's title for
one year Tollowing expiration. (Civ. Code, § 1213.5.)
Finaily, unless the agreement provides to the contrary,
an option is generally assignable {Mott v. Cline (1927}
200 - Cal. #34, 450 [253 P, 718]; see generally, Cal.
Real Estate Sales Transactions (Cont.Ed.Bar 1967)
§ 7.16, p. 263, eand cases clted therein); and for
tax purposes, the agsignment is treated as a sale
of the land by the optionee. (See, I.R.C., § 1234(a);
and Fed. Tax Reg. § 1.1234-1.)
IT

Historically, courts have taken the posltion
that compensatlion shall not be granted the holder
of an unexercised optlon to purchase. Thus, in Teggarts
Paper Co. v. State of New York {1919) 187 App.Div.
843, 847-849, the court held that the holder of a
bare option to purchase "had no interest in the land
itself gnd no clalm against the State for 1ts condem-

nation.™ (1d. at p. B4B; see also, Carroll v. City



of louisville (Ky. 1642} 354 3.W.2d 291; Cravero v.
Florida State Turnpike Authority (Fla. 1956) 91

S0.2d 312.) Similarly, in Cornell-Andrews Smelting
Co., v, Boston & P.R.ﬁﬂ (1911} 209 Mass. 298 [g95

N.E. 887], where the option to purchase wes created
1n conjunction with the optlonee's lease of the
property, the court concluded the optlion created nc
compénsable property interest in the lessee-optionee.
"[Allthough the insertion in a lease of an opticn
glving to the lessee Qt his option a right to buy the
fee adds to the value of the lessee's rights under
the lease, 1t is no part of the lessee's estate in the

land. It i1s & contract right and nothing more . . . ."

(Id. at pp. 306-307.)

California Courts of Appeal have followed
this early view denying compensation for an option
to purchase, Thus, in East Bay Municipal Utility
Dist. v. Kieffer (1929) 99 Cal,App. 240 [278 P. 476],
i1t was stated that the holder of a mere optlion to
purchase land belng condemned was not entitled to
any part of the sward. ({See alsc, People v. Ocean

2/
Shore R.R. Co. (1949) 90 Cal.App.2d 464 [203 P.2d 579].)

- 2/ In Kieffer, the defendant was the owner
of the condemned Tlend and the holder of an unexercised

(Fn. 2 continued,)



Similarly, dicta 1n Shaeffer v. State of California
(1972) 22 Cel.App.3d 1017, 1021-1022 [99 Cal.Rptr.
861}, suggests the lsssee-optionee should be denied
compensation,

Déspite this early view throughout the
country denylng compensation, substantlal exceptlons
allowing compensatlion have been recognized in recent
years, A meJority of courts has departed from the

rule enuncliated in Cornell-Andrews Smelting Co.,

now awarding damages tc the holder of an option to
purchese when the option was created in conjunction
with & leasehold estete. (See, e.g., Sholom, Inc.
v. State Roads Commission (Md. 1967) 229 A.2d 576;
Nicholson ;. Weaver (9th Cir. 1952) 194 r.2d 8o#4; 23
Tracts of Land v. Unlted States (6th Cir. 1949} 177
F.2d 967; Cullen & V. Co. v. Bender Co. {1930} 122
Ohio St. 82 [170 N.E. 633]; cf.: Clty of Ashland

option to purchase land adjacent to 1t. In additlon

to the award for the condemned land, defendant sought
gseverance damages for the optioned property. The Court
of Appeal concluded he was not entitled, as an optionee,
to any part of the condemnation award when the optloned
property was taken. (99 Cal.App. at p. 246.) This
breoad conclusion was fellowed wlth little discussion

in People v, OUcean Shore R.R. Co., supra, 90 Cal.App.

2a 464, 469.



v, Kittle {Ky. 1961} 347 S.¥.2d 5223 Phillips Petroleum
Co. v. Clty of Omaha (1960} 171 Neb. 457 [106 N.W.2d
7271.)

Similerly, courts now allow compensation
to the holdef of an Opiicn to renew & lease, (See,
e.g., Canterbury Realty Co. v. Ives (1966} 153 Conn.
377 [216 A.2d 4267 Land Jlearance for Redevelop. Corp.
v. Doernhoefer {Mo. 1965) 3B9 5.W.2d4 780; United States
v. Certain Land (M.D.Ala. 1963} 214 F,Supp. 148; State
v, Carlson (1958) B3 Ariz. 363 [321 P.2d 1025]; United
States v, 70.39 Acres of Land (S.D.Cal, 1958} 164 F,
Supp. 451.)

Qn at least one state the holder of a bhare
option to purchase land has been held entlitled to
share in the condemnation proceeds. (See Synes Appeal
(In re Petition of Governof Mifflin Joint School
Authority) (1960) 4ol Pa. 387 [164 A.2d 221).)

Recent Callfornia cases have also demonstrated
increased recognition of certain optlon holder's rights
to compensation. Thus, in State of California v.
Whitlow (1966) 243 Cal.App.2d H90 [52 Cal.Bptr. 3361,
it was held that compensation should be awarded to
& leszee for hils unexercised option to renew his lease

{see also People ex rel. Dept. of Water Resources v.

8]



Giannl {(1972) 29 Cal.App.3d¢ 1h1l [10%5 Cal.Rptr. 248];
San Frencisce Bay Arsa Rapld Transit Dist. v.
McKeegan, supra, 265 Cel.App.2d 253, 272 {71 Cal.
Rptr. 2041); and in Cinmsrk Investment Co. v. Reichard
{1966} 246 Cal.ﬁpp,Eﬁ.Qgﬂ (654 Cal.Rpir. B10], it was
decided that when a portion of land subject to zn
unexerclsed option was condemned, the optionee was
entitled to offset the award agﬁinst the purchase
price. .
| III

Important changes have occurred in eminent
domain law weskening the legal foundution of the
Court of Appeal cases denying recovery to the optionee
and eroding their authority. The decislon in Kieffer--
consistent with decisions of other Jurisdictions at
that time--turned on application of the so~called
"property interest-contractual right" test which in
turn depended on common law concepts of property.

(Humphries, Compensablility in Fminent Domain of Lessee's

Optlon to Purchase (1968) 25 Wash. & Lee L.Rev., 102;

Waldman, Rights of Optionee to Compensation in a

Condemnation Proceeding When Option is Exercised

After the Teking (1968) 14 Wayne L.Rev. 660, 666,)

Because the Kleffer court conciuded an option created



no traditional property interest in the land--only
contractual rlghts-«it held th&re coul@ be no compen-~
sation., (99 Cal.App. &t pp. 2&6n2ﬁ?a}£

We do not dispute the technical correctness
of the Kieffer court's conclusicn that--applylng
traditionai common law concepts of property--the
option creates in the optionee no estate as such in
the land. (Cf. Lesliie v. Federal Finance Co., Inc.
(1939} 14 cal.2d 73, 80 [92 P.2d 906].) However, this
test 1ls no ionger conélusive.

Recent declsions, both of this and of the
federal courts, have held the property-contract
labelling process 1s not necessarily determinative
in questions of due process compensation. Instead,
compensation Issues should be decided on considerations
of fairness and public poliny. "The constitutional

requlrement of Jjust compensation derives as much content

%/ Similarly, the Ocean Shore declsion depends
on application of this property-contract labelling test:
"IThe primary question here is the nature and extent

of Middleton's interest in the property at the time

of the taking by the state. If the agreements

here constituted merely an option to purchase, then

the exact date of the taking by the state becomes
unimportant, es "The holder of an option to purchase
land being condemned has no interest in the land which
will entitle him to compensation . . ., " {Citations.]'"
(90 Cul.App.2d at p. 469.)

10



from the basic egultable principles of Talrness ..« «
as it does Trom techaical concepts of property 1au."
(United Stetec v. Fullsr (1673 403G 6.5, 488, 490

{93 s.ct. Bol, 35 L.Ed.2d 16].) "[Tinhe right to
campensatién i3 to bhe determined by whether the

condemnation hat deprived the cisimant of & valuable

right rather than by whethner his righi can technically
be called an 'estate' or 'interest! in land.” (Ualted
States v. 53 1/4 Agres of Lend (2d Cir. 1943) 139

F.2d 284, 247, italicé added, )

In 1973, following the lead of the federal
courts, this court expressly rejJected the much criticizedﬁf
property-contract labelling process, concluding that
compensability depends instead on conslderations of
fairness and public poilcy. (Southern Californis
Edison Company v. Beurgerie, suprs, 9 Cal.3d 169, 173~
175; of. Dillon v. Legg (i968) 68 cal.2d 728, 734 [69
Cal,Rptr. 72, U441 P.2d 912].)

We must therefore analyze the respective

positions of the government, the optionor and the

optionee in the condemnation setting to determine if

Rev. 660, BH6; Stosbuck, Condemnatlon of Rights the
Condemnee Holds in lands of Another 319?05 55 Iowa

L.Rev, 293, 306.

4/ 3ee, e.g., Waldman, supra, 14 Wayne L.

ix



appellant has been deprived of a property right
compensable by article I, séction 19,
CONDEMNOR

There 13730 discernible detriment
to the coﬁdemnar-~whatever our holdlng--because
appellant seeks only that portion of the total
award exceeding his optloned purchase price,
Because this excess otherwise goes to the optionor,
no increase in thertotal condemnation award will
result from allocatlng compensatlon to the optionee.
This declsion will affect only the apportionment
of the eventual award for the total taking among
those lncurring loss. Similarly, while in some
instances concern may be Justified from fesr the
condemnees may lncrease the eventual condemnation
award by collusive action, the limited scope of the
relief sought in this case precludes such concern.

OPTLONOR

mring the 1ife of the option, the optlonor

cen have no reasonable expectation of recelving a

purchase price exceeding that specified In the option.

price of the land to the optioned price--has extinguished

\ His sale of the option«-freezing the maximum sale
|

‘ any such expectation.

+

12



The ocptionee, pursuant to his acgqulired right,
clearly expecis to renlize any vaelue in excess
of the optioned price and olten--as here--wlll expend
gonsiderable time and expense in furthering this
expectation. To deny the optlonee participation
in the condemnation award under such circumstances
provides the optionor an lnequitablie and unjustifiasble
windfall. It strips the optlonee of the expected
beneflt of his b&rgaiﬁeé right, while relieving the
optionor of his bargeined duty at & profit. A paramount
purpcse of eminent domaln law 1s to deo substantlal
Justice. (United States v, Miller (1G43) 317 U.S.
369, 375 [63 5.Ct. 276, 87 L.Ed. 336].) Because
considerations of fairness with respect to the competing
interests of the opticnor and optionee fall heavily
in favor of compensatling the optlonee, denying compen-
sation to the optlonee would defeat this purpose.
Finally, conslderations of public policy
dictate the optionee share ln the condemnation award.
Although tﬁe option has long been recognized in the

marketplace, increased complexity and severity of

-5/ Appellant alleges he has spent in excess
of $30,000 seeklng governmental approval of construction
of a planned unlt development on the optioned property.
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land use laws and procedures have substantiaslly
enhanced the importaneces of 1ts use, The coption
has become a prevalent method for securing to a
potentiai land buyer the abllity fo ultimately
purchase the land «-uwﬁile affording nim the opportunity
to undertake and complete the often expensive and
lengthy process of detemining whethar his intended
use of the land will be permitted. {Cal. Real
Estate Seles Transactions (Cont.Ed.Bar 1967}
§ 7.1, p. 253.) BSuch efforte by the optionee frequently
increase the value of the optioned property, although
legal title remalns in the optlonor. Given this
increased importance of the option in the marketplace,
frustratlon of the process appears unwise,
CONCLUSION

We conciude that-the owner of an unexercised
option to purchese liand pussesses a property right
which--1f taken by govermment--ls compensable under
article I, section 19. The measure of damage to the
optionge shall be the excess-~if any--of the total
award above the optioned purchase price.

To the degree they are contrary to this
oplnion, the following cases are disapproved: Easst Bay

Municipal Utility Dist. v. Kieffer, su ra, 99 Cal.App.



240; People v. Ocean Shore R.X. Co., supra, 90
Cal.App.2d 464; Shaerfer v. State of California,
supra, 22 Cal.App.3d 1017.

e Judgment is reversed,

CLARK, J.
WE CONCUR:

WRIGHT, C.J.

McCOMB, J.

SULLIVAN, J.
RICHARDSON, J.
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