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Memorandum Th=35

Subject: Study 63.350 - Admissibility of Business Records

In a letter to the Commissicn, Bruce I. Cornblum, Chairman of the Cali-
fornia Trial lawyers Association Committee on Iaw Revision, points out that
the proposed statute dealing with admissibility of business records may pose
a problem for the attorney who, at a time later than 20 days before the trial
or other hearing determines that he wants to cffer as evidenhce business
records without the testlmony of the custeodlan or who opposes the introduction
of the records without the testimony of the custodian but fails to file his
opposition and accompanying affidavit within 10 days after being served. The
proposed statute, in Section 1562.5, contains & specific procedure which
allows the party to obtain an ex parte order shortening time for the service
of the notices required by subdivisions (e¢) and (d) of Section 1562.3. This
would seem to provide a solution superior to 2 motion to relieve from default or
a request for continuance which would otherwise be the remedy for the errant party.
If there is good cause, the parties could proceed as scheduled. If no good
cause can ve shown, relief from default, a contimuance, or a possible appeal
on this ground would not be justified in any event.

Mr. Cormblum suggested that the pretrial rules be amended to include a
specification of records which would be included according to the procedure
under Section 1562.3 et seg. Initially, it should be noted that the Pretrial
Conference Rules are promulgated by the Judleial Council. The Commission is
thus not specifically empowered to recommend the amendment of such rules.
However, the Commission can recommend to the Judicial Council) thst these rules
te amended where appropriate. Mr. Cornblum suggests that it would assist
attorneys to have a provision which would alert the parties to the question
of possible use of business records without the requirement of the custodian.
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Such a procedure would seem helpful, although the addition should be kept
guite gereral in conformity with the general pature of the rest of the Rule.
An addition could be suggested to Rule 212(4) and Rule 220.2(b) as follows:

‘whether the notices required for admission of business records . -..
have been sent”

or

"whether the procedure for admission of coplies of business records
under Fvidence Code Sections 1560-1566 has been followed.

Attached hereto are Exhibit I (Mr. Cornblum's letter)and Exhibit IT
{Rules 212 and 220.2 (alifornia Rules of Court).

Respectfully submitted,

Jo Anne Friedenthal
Iegal Counsel
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BRUCE I. CORNBLUM . COMMUNITY CENTER

1ttt WEST ST. JOHN, SUITE 3iv
SAN JOSE, CALIFORMIA O5113
t40B; D9B.4280

February 14, 1975

John H.- DeMoully, Executive Secretary
California Law Revision Commission
School of Law

Stanford, CA 94305

_ Re: Admissability of Business Records
Dear John: . :

This letter 1s a foliow-up to our telephone conversation, February
11, 1975, 1 expressed to you my concern about the possibility of having a law-
yer in default by either not sending out a notice twenty days prior to trial
itemizing records, or the lawyer failing to object to records ten days prior to
trial. I recognize that this may not be a serious deféct in most trials, etc.,
but st111 4t poses the problem of potential default. Lawyérs are busy, etc.,
ang ;tla1ways happens that the lawyer is preparing his case the "week before
trial."

If a Tawyer has "good cause" for not doing what these statutes
require- (which, basically, I agree with, i.e., having a procedure to prevent
wasting time and money for custodians), they can always be allowed to cure the
defect by a motion to relleve default, etc., and could involve at that time a
continuance, or, possibly, an appeal.

It would seem to me that, tu prevent this issue of "oversight” etc.,
~ perhaps the {temization of records could be handled routinely at every trial
setting or pre-trial by having the judge inquire, as part of their standard
questions, as to what records will be submitted without a custodian. For pre-
trials, this could be accompiished by amending Rule 212'(the pre-trial confer-
ence) requiring specification of records. Also, Rule 220 could be amended
{trial setting conferences). .

This way, an attorney will have at least thirty to ninety days before
time of trial should he change his mind or discover an oversight. He could
always then amend in accordance with CCP 576.

BRUCE I. CORNBLUM
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EHIBD® IT

[Cal’fornin Rules of Court)

Ruls 212, Tha Pratriet Canferance

() AL the pretrial mnerence, whetiuer In the courtreom or In rhambers, the
Judge, withont sdjudicating controvarted facts, may censhder pod net gpon the fol-
Jowing raatters:

(1) The written statements sabmitted under rale 240, and the xtaiements of the
factual pad legsl contenticas made g tc the ssues romatning In dlspute

(2} Any amendments to the pleadings {0 he made by consrmt or by order of the
Judge upsn application of a parly ut vuch conference In redprect fo any smendmeost
to the pleadinge not rfevlm:ﬁ!y passed upon by apy judge, and fixing the time with-
In which smendad pieadings shall be filed:

3} Stmphification of the factual and legul kssvuen invalved;

{4} Admissions of fact, end of docuwmeniz, as will avoid wonecersary prood;

(5) References to a referve, commlssioner, or other person, as now or heprafter
provided by law; .

{6) Whether the court has Jurladlction to act Lo tln, raxe A8 now or hercaftet pro-
vided by law aud, it not, by consent to transfer or to dlemiss the cas: accordtngly ;

" {7) Whether the deposlitons, Inspection of writings and other dlscovery proceed-
ings, and the physlerl exawinations, if any, have tween completed under rale 210,
ard, if not, subject to rile 222, the fixing of time Wmita therefor;

(8} Whether a triel brief or memorandum of polnts and authoritles shall be re-
quired:; and, it #o, the tixing of thé'time of the service and fling thereof;

(D) Re-estimeting the time for trial after Inquiry whetber a jury trial I8 to be had ;
and

{10) Asmsigning the date and phce of the trial In iemﬂ:lnnce with rule 218,
An amended off, Bept. 1, 1097,

Rule 220.2 Dutiss of Attornsys fn Respect to Trial Setting Conferencos

{a} Each party appeariog in any cese shall attend the trial setting conference in
person of by counsel  The persons <o ateending shall have sufficient knowledge
of the cnxe 0 represent to the court that the rase 189 or 13 not rendy for seiting and
to furntish sufficient folormation to the court concerning the case te perndt the
couri to dotermine 1f the case s 1n fact rondy (o Ix sasigned a defintte trisi date.

(baEsch pariy ehall be prepered (o inform the coust as to’ whet discovery has

been completed, what further dlscovery may be required and when such diecovery
can ba compieted.

Added, eff. Bept. 1, 10087,



