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Memorandum T5-41
Subject; Study 81 - Transfer of Qut-of-State Trusts to Callifornia

Attached to this memorandum is the recommendatlion relating te transfer
of outwofestate trusts to California. This 1s & new topic which was originmally
brought to the attentlon of the Commission by one of the Commission's con-
sultante in privete practice who found that there were no statutery guide-
lines for transfer of & trust vhich was administered in ancother jurisdiction,
and which the partles desired to transfer to Callfornla because of change of
resldence of the beneficlaries or ether changed circumstances.

The legislation preposed to deal with the preblem is attached to the
recommendation. It 15 suggested that a new article be added to the Probate
Code ﬁhich would provide a comprehensive procedure for dealing with requested
transfers. Once transfer of the tyust is approved by the court and a trustee
appointed to deal with the property in California, 1t is preposed that the
trust be administered with accordance with Article 2,5 {commencing with
Section 1138) of the Probate Code. This would allow the court to supervise
administration of these transferred trusts in the same manner that inter vivos
and other trusts which are not under the control of the Probate Court are
supervised.

For the convenlence of the Commission, there has been attached to this
memorandum coples of Article 2.5 (commencing with Section 1138) of the Probate
Code {Inter Vives and Other Trusts) and Article 3 (commencing with Section
1139 ){Transfer to Another Jurisdiction).

Respectfully submitted,

Jo Anne Friedenthal
Legal Counsel



Memorandum TS-41
EXHIBIT I

ARTICLE 25 INTER YIV0OY AND OTHENR TRUSTS (NEW]

Base.

1138, Trust defined. : . '

11881 Petition by trusiee, beseficiary or remsinderman to superlor court; grounds.

11382 Orders and decrees of court; other necessary uction.

11382 Venue; “principal place of administratlon of the trust” defined.

11384 Petitlon; verification ; filing; contents, -

115385 Dlamiswal of petition’ grounds. : !

- 11388 Betting petition for besring; notice of time and place; postlng; mailing;

personal dellvery ; proof; lsw governing proceedings. )

11387 Appolntment of guardlan ad litem; threaiened exercise of power not con-
ferred upen trostee; confents of petition ; malling copy.

11388 Resignatlon of trustee or colrustee; appoiotment of successor frustee.

11380 Vacancy In trusteeship; appointment of successor trusiee.

1186.10 Grounds for appeal.

113831 Cumulative and nonexclusive remedies.

113812 Legisintive [ntent.

1188.13 Applicability of mrticle.

Articie 2.5 added by Biatse 970, ¢. 849, p. 1582, § 2, urpency, ¢ff. Bept. 8,
1070, operative July I, 1971,

+

§ 1138 Trust detineg

As nsed In this article, “trust” means a written voluntary express vrust, with
ndditions theteto, whether created hy will or other than by will which ia eatirely
admigistered or to be entirely administered In this sixte. As vscd in this arthele,
“troat” docs not mean a trust subject to court supervision under Acticle 1 (eom-
menecing with Bection 1120) of this chapter or Chapter 10 {commencing with Section
178) of Divigion 1, a Totften trust, a buainess trust which Is taxed py a partnership
or corporaticn, an investment trusi subjoct to regulstion under the lawa of thia
state or any other jurisdiction, a common trust fund, a voilng trust, a deed of trust,
2 transfer In trost for purpose of sult or enforcement of a elaim or righi, & trust
for the primary purpose of paying debtin, dividenils, Interest, salacics, wages, pen-
slons, or emmployee benelits of any kind, An arrangement under which & person in a
nomimee or escrow holder for anotker, a trust subject to supervinion of the Attorney
General nnder Article 7 (commeneing with Seetlon 12580) of Chapter 6 of Part 2 of
Diviglon 3 of Title 2 of the Government Code during the period when no private
bepeficiury or rempinderman has or inay cluim an intcrest therein, Bor a trust
declured] exempl from supervision under Sectlon 12543 of the Government Code,

§ 11301 Petiilon by ftrusies, bemsficlary or remaindermam te awperier oemrt;
grounds :

{a) A trustee, bepeficiary, or renalndermac muy petition the superlor ecart for
any of the following purposes: . .

{1) Determining to whom the property shall pass or be delivered upen fisal or
partial termination of the trugt, to the extent such determination I not concluded
by the trust instrument.

{2) Hettling the nccounis and passing upon the aets of the trustee,

(3} Authorlzing the trustee to acoept Mmpmmmmmu—
strament doen not prohibit such additions.

{4) Inxtrueting the trustee. _

Compelling the trustee to submit hiv accousnts and report his acts as trostes
m(? beneflelary or remalnderman when it appears that the trustee has falled to
submit an accounting and report within 60 days after written request of a bene-
fleiary or romainderman and po sccounting and report has been made within six
rmouths preceding snch request.

{§) Granting to the trustee powers not expressly contained o the trust instru-
ment to the extent provided in Bection 1120.2.

(7) Fixing, directing, or allowing payownt of compeneation to the trustee In
sccordance with Section 2274 of the Clyil Code.
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{8) Appoiating a4 trusiee,

) Accepting the resignation of & trustee,

(10} Hunoving a trustee, )

(11} Authorizing or directing semoval of the trusts- or aseets of the trust to
another jurlsliction pursuant to the procedure provided in Artiele 3 {commencing
with Hectlon 1139}, Chapter 19, Divislon 3,

{12) Directing tbe relicf provided in Bection 22791 of the Civil Code. :

(b} The terms of a trust subject te this artlele may expressly or by necessary
implicution Jimit or eliminate the nuthority of any trustee, bevefleiary, remainder-
mup or other persiy te petitlon the court umder this article for any one or more
of the punmes emimerated 11 suldivision (al S

- N - %

§ 11382 Orders and decrees of tourt; other necessary action

The court may make I} order
H ool deetees amd take nfl of
or praper to dispose of the matiors prosented by the petition, ? hﬂ setion necessary

§ 14383 Vepue; “princlpal place of sdminisiratlon of the trusi” detined

I'roveedings nrdder this article shall e commencedd in the superior vourt of the
counly in which is Ineated the pripeipal place of adminisirotion of the trost, As
ustd in thls seetion, the *principnl place of pbministeation aof the trast" s the
trustee's usual place of business where the day-to-day records portainlig to the
trust are kept or the trostec's residence if he haa ne sueh place of buadess,  In the
cam of cotrustecs, the prineipal place of adiednistontion is the asual plaee of bosi-
nesy where such recordy ace kept, or, 1f sone, the usual ptace of business oc resi-
dence of any of the cotmmtees as agreed uixm by them, ov, if nowe, the county in
which any trusiec reside= or maintaing a plive of business.

§ 11384 Petition; verlficatlan; fling; contents

Ench procecding under this article shntl be comimenced by fillng a verified petitlon
whaich shall state facts phowiog that the pelition b authoriged omler thia arlicle
and the terme of the trust,

§ (1385 Dismlissal of gatitlon; grounds

The court mny dismsiss g potitlon when it sppears:

{a) That the procceding Is not reasonably necessary for the protection of the In-
terests of a trastec or for the pmtectiun af the lnlerests of beneficlaries or romain
dermen; or

M) That nondisclosure of ihe terms, assets, management, and ‘it intstretion of
the truat s In the best interesis of the objects of the trust.

% 11388 SBetting petition for hearing; notice of time and place; posting; malling;
parsonal dalivary; proof; Isw goversing procesdings

(») Upon the fiflng of a petltion provided for in this article, the elerk sLmll set
the petitlon for hearing and shall canse a notlee nf the time and pluee of hearing
thereof to be posted at the courthouse of the county where the prececding is pending
at least 30 days before the date of the hearing, glving the name of the trutor, the
name of the petitioner, and the nature of the petition, referring thereto for further
particolars, and atating the time nt which the petliton wili be heard.

At least 30 days before the time sct for the hearing of ihe petition, the petitioncr
shafl cagee notlce of the time und place of hearlpg thercef to e malled fo the
trustes of the trust when be in not the petitioner, to Ry cotrustee not petitioning,
and to all bencficiaries and remeindermen of the trust, incluilng all persous in
being who may participate in ihe corpus or {Reome of the trust, addressed to them
at thelr respective offices or places of residence, 1 known, nnd If uot known such
notlee shal) be given as the couri mAy require in the manner provided la Scetlom
413.80 of the Code of Civil FProcedure.



When & cotrusier net petitioning, ¢ bepeficiary, or a rematnderman, in peraon or
by counacl, hay served g filed o motlee of appwarnnce direeted to the pétitioner
or his coumsel in conncetion with th parilcular petition and proceeding, or n
writter request for a copy of the petition, and given an xddress to which notices or
soch copy mey be sent or delivered, the petitioner shall canse a copy of the petition .
to be sent by ma!l to such cotruatee or person or counsel within five days after
pervice of notice of appesrance or recelpt of such request,

Personal deilvery s the equivelent of maliing. B .

Proof of the glving of netice nud of mailing or persenal delivery of a copy of the
petition shal?! be made at the hearing. I it appears to the satisfoction of the court
that the notice has been given as required, the court shall so find 1o its order, and
the order, wheo it becomes final, shall b conclugive upon all persons.

(1] Proceedinge undet this article shull be governed, whenever pmr:ible. Iy the
provistons of thie article, nud whon the provisions of thiy article do not appenr
applicabie, the provisiona of Livision 3 {commencing with Seetion 300) skall apoly.

{c) The courl fur good cause may shorien the time required for performance of
any act required by Lhig sectlon,

§ 19387 Appoiatment of guardian sd iitem; threatened exerciss of powsr not con-
farred npan trustee; conients of petition; maHing capy

(&) At mny stage of a proceeding under this article the court mey appoint &

- guardlan ad Htem to represent the intereat of & minor, an lncepacitated, unbern, or

urascertalned person, or & person whose identity or saddress {3 unknown, if the

court determines that representation of the {ntercet otherwise would be inadequate.

Where not prechuded by eonfllet of Interests, a puardian ad litem rasy be appolnted
to represent soveral persons or {niercuts,

{b} When it appears from the petition that the trostee seeks or is to be given
Instenctions to exercise a power not conferred npont him, the petition shall set forth
the particulars of, and the necessity for, the actlon sought to be taken. In wddition
1o the potice nvuired by Section 11386, when the petition rolates to tbhe exercine of
& power mot cunferred nr where the petition relates to determinlng to whom the
property shall pnsa or be delivered upen final or partial termination of the trnst. &
copy of the petition shall be attacked to, and mailed with, coples of the notice,
ond, st Jesst 10 dnys before the time sel for the hesring of the petition, the court
ot Jinlge shell appoint s suitebk: porson or persons who sball appear and act as
guandian ad Jilem of #ny person or persons of a designated class who are not
ascortuined or in being or who may become benefictaries or may parthcipate io the
trust.

{v} Bections 373 and 3735 of the Code of Civll Procedure shall not apply to the
gpjpoiniment of a guardien ad litem under the provisions of this article

§ 11288 Resignation of trustee or cotrustee; appolntment of successor trustss

Unless otherwise cxpresaly provided ic the trust insttument & trustee or cotrustee
may reslgn at any time.  Sueh resigoation and the oppointment of & Surcessor
truster shall be cffected axs provided In the trost instrument. If the trust instru-
menut ja silent 4 trustee may file with & court n pelition tendering his resignation
45 snch trusice end the court shall accopt sueh reslgnation making any order ap-
poinling a pucceszor traster and other opder which may be neeessary for the
preservution of the estate. The liabllity of the resiguing trustee or the suretica on
hid had, if any, shafl not he discharged, released, or affected in any maoper by
the resigaation, Mt shall coutinae unthl the trustee has dellvered all of the estuts
ty the pergon wlhom the cotrt. shalt aRppuint to recelve it

§ 11389 Vacancy in trustesshlp; appointmeat of sitcessor trustes

1 o trostee of a towst subject to this peticle dies, resigng, faliz or declines to act,
cahnnt be identifiod, is lncapabde of acting tor wy meason, or ia removed, or o
vacaney i the tlrusiceship b otherwise eroated or enists, pnd the trest ingtrument
dovs not provide soancthml for appainting n sooceskor trustcc. the eourt shatl huve
the power to appernt o teasbee to £l the v VACUICR upoR the peiition of the trostee
aragyone intesested in Lhe frust estane,



4 1138.10 Gronnds for appeal

An dppenl ey e laken Trow any flnonl order of decrer anade pursaant to paca-
granh (b, 1, (B, (GY T, 0, (0 o (1) of subdivision (oY of Sectlon 1138.3, or.
from an order dismissing the petation o deoging o melion to Jlsmiss under Secetlon
11385,

§ HI3R.11 Cumulative and ndnexcinsive romedies
The remedien provided uader this wrtlcle are comulatve and Denexclosive,

.

§ 113842 Legintative Intent

1t I8 the intisnt of the Tepglxiatire in enacting this article (it ¢he administration

» of trusts subloct: to thly article procoed expoeditiously and free of fudiclal inter-

. vention subleet to the Jurisdiction of the courts of this state as Inveked pursdeant to
this artlele or otherwlse Iuvoked parsuant fo law,

§ 113813 Apgplicalitily of article

This article sbull apply to al} trusts created on or after the sperative date of this
article, and to any trust created priev thereto which by itu lerms or by amendment
expressly mukes thia article applicable to such trust. However, thly articke shall
not apply to Ruy trust the terms and provislons of which capressly or by necessary
1_:_:1_11_lc|_!,t_lnn muke this articie lnappiicable to such trust.

ARTICLE 3. TRANSFER TO ANOTHELR JULRISDICTION [NEW]
Bec. :
1139. Application of artlcle.
113931 Transfer of place of adizinistration oe assets.
11302  Petitlon for transfer; conbents.
11363 Notice and bearing; nuiice to persons nenwed In petitien aud attormey gen-
erul; opposltion,
11884  Order; requirements. _
11385 Manner of transfer; conditlony; discharge of trastes,
1130.6 (ther trusts: proccedings,
1139.7 DBencticlary defined.

Article 8 war added dy Stals. 1971, c. 858, p. 1869, § 9.

3 1139, Appileation of articie

{a) This article applies to (1) s trust over which jurlsdiction continucs after dis-
tributlon, as provided by Hection 1120; (2} & trust subject to Chapier 10 (cummaenc.
ing with Bection 175) of Divisien 1; (2) & trust subject to Article 2.5 {conunencing
with Bectlon 1138) of this chapter; and (4) any cther trust te which Lhe provi-
stous of thia article are made appiicable by stutute or trust instrament.

{d) This chapter skall not be construed to prevent the transfer of the place of
adminéstration of & trust or of trust assets to snother jurlediction in any faoe
where jodicial approval of u transfer was not requlred upder liw in offect im.
medintely prior to the effective date of this article.

(c) This article shall not apply to uny procesding or sclion peisling on il of-
tective date of this article,

§ L3¢ Transfer of place of admintsiration or assets

An order may be made hy the superior court for the teansfur of the plare of
administration of a trost or the transfer of sorze or all of the assety of a trust
to another jurlsdiction outside of California: ()} where, nnder Scctlon 1120 of
this code, jurlsdictlon s retalned over any trust ereated by the will of o pon-
resident decedent, which will has been probuated ifn the atate of bl resldenwve and
a duly appointed, quallfied and acting domicillary trustec bas entered upon sl
is cngaged In the administration of the same trust with respect to the amsets situ-
ated In that state; or (b) where tht trustee or beneficlary of & trust to which this
ertlele applics (desires to transfer the place of adminlstration of & trust lo another
jurlsdiction outalde of Callfornla, upless the trust Instrument precludes the trans-
fer of the place.of adminlstration to snother Jurisdiction outalde of Califernin.

-



§ 1:139.2 Patitton for trassfor; coatanta

A petition for 2n order nuthorizing & transfer may be flled by the trustee or by
u benefieiary of o trust. The petition shall be verified and ahall set forth: .

(1) The names, ages and places of rexidence of the trustee administering the
trust 'n this stale, the Lrustee, including any domiciliary trustee, in the other
Jurisdiction to whom administration of the trust or such trust assels will be trans
ferred, and all persons who are interesied In the trust ae beneficturies, so tar as
known to petitioner, ]

{2} Whether the trustee {o the other jurisdiction has sgreed to accept the trust.
If he has, the meceptance or a true copy shall be atteched as an exbibit to the
petitiol, or otherwise flled with (he court. ‘.

(3) A statcment of the charecter, condition, location and value of the property
comnprisintg the assets sought to be transferred. ‘

(4} A peneral stalerent of the qualificalions of the trustee whoe will adminbeter
the trast in the ather Jurlsdiction; (he amount of his bond, i any; the nature and
vailie of the assets of any trust of rhe decedent or trustor under his adminks-
tration In the oiher jurlsdiction: and the name of the court, If any, having Jurie-
diction of such trustee or of his accounts or in which a proceeding may be had,
with rvepact to administration of the trust or the trusiee’s ACCOUNE.

{5) Whether tlere s nny ponding clvll action In this state agetnst the trustee.
6) A statement of the reusons for the transfor.

§ 11353 Notics aad heariag; notics te persoms named in petition and ‘altsrasy
genaral; sppunition . o

Upon the fillng of such petition Lbe clerk shall set the same for hearing and

shall give notlce of such hearing ns provided In Bection 1200 of this code at least .

80 days prior to the time so set for hearing, shall ciuse to be malled to esch of
the permons named In the petition, st their respective places of restiemes therein
stated, a copy of such aotice. I the trust Involves or may Involve a chariiable
trust, bequest or devise of the character spec!ﬂedln&eeﬂonﬂs.ncowdﬂdm;
tice shall be mailed to or served upon the mitorney genersl at leaat 20 days be-
fore the bearing. Any pérson luterested In the trust, either as trustec, beneficlary
or otherwise, may appear and file written grounds in opposition therete. -

$ 11384 Orier; requirements

The court may, i its discretion, grant the petition and order the trustes to trans-
fer the trust assets or to change the place of administration o the other jurle-
dlctlon, it, after hearing, It appears to the court:

{1) Thet the transfer of the trust mssets to n trustee in ahother jurisdiction,
or that the transfer of the plase of administration of the trust (o another joris-
iction, wonld fneilitate the economical und convenlent admiclstration of the tyust
and promote the best interests of the trust and those futerested thereln,

{3) That the sohstantlal rights of residents of thiy state will not be materiaily
nifected thervby,

{3} That tranafer will not violate the terma of the trust.

{4} That any vew trustee, to whom the trust ossets are to be transferred, ie qual-
i!‘led and able m_!t;f.nlnhgte_r the trust or xuch assels upon the same trusts.

§ 711395 Manner of translor; condifions; dischargo of trustoe

1t a trawser is ordered, M conrt wmay direct the manner of transfer g o
such terms aod conditions ax may be juse, incluling hat oot by Hmitation, a re-
quitreraent for the substitution of a4 successer trustee in any poneding ltigativn tn
this state, The delivery In accordunce with the omder of the conrt is a full dis-
charge of the trustee fn relation to oll property emhbraced in the ander,



§ 11396 Other trusts; procesdings

In the case of irusts mo! subject to Clhapter 10 {vonuucneing with Section 175)
of Diviston 1, or Article 1 {commenelng with Seetion 11 or Article 2.5 (eow-
mencing with Sectlon 1138} of this chapter. a proceeding puratant to thiy article
ahall be cortmenced in the snperior court of the county tn which ik locatwi "he prin
cipal place of adminfstration of the trust, as definerd in Nection 11354, unleas the
statute providing for the proceeding otherwise provides.

§ 11397 Beraflelary deflnod
For the purposes of this art’ele, bepeficlary meins ail persons in belng who shall
or may Par_tflelna;g_i_n the corpus ar income of the trust.



#81 6/9/15
KECOMMENDATION

relating to
TRANSFER OF OUT-OF-STATE TRUSTS TO CALIFORNIA

The increasing mobility of individusls and the expansion of invest-
ment of assets of trusts in different jurisdictions has created some
problems with regard to the proper and most convenient place for admini-
stration of trusts involving present California residents or property
now located in Califernia, In recognition of the need to change the
place of administration in appropriate cases, a number of states have
enacted legislation authorizing transfer of a locally administered trust
to another state.l For example, California, which previously had per~
mitted such transfer only in very limited situations,2 in 1971 enacted
Probate Code Sections 1139-1139.73 to give superlor courts discretion to
order the transfer of trusts or assets of trusts from California to
another jurisdiction upon a finding that: (1) the transfer 41} facil-
itate the economical and convenient administration of the trust and
promote the best Interests of the trust and those interested therein,
(2) the substantial rights of residents of this state will not be
materially affected thereby, (3) the transfer will not violate the
terms of the trust, and (4) any new trustee, to whom the trust assets
will be transferred, is qualified and able to administer the 1:'::\:31;.":i

The legislation in other states usually allows transfer when the
beneficlaries reside in the state to which transfer 1s to be made,

Typically, the statutes require that, prior to the transfer, the court

1. See, e.p., Ky, Rev. Stat. § 386.170; Mass. Gen, Laws, Ch. 206, § 29
(1955); Mich. Stat. Ann. $§ 27. 31?3(364) 27.3178(365) (1962), N.C.
Gen, Stat. §§ 36-6 through 36-8 (1966); Va. Code Ann. § 26-64
{1969); Wis. Stat, Anm, § 701.23 (1974).

2. Prob. Code §§ 1132-1136 (Cal. Stats. 1953, Ch. 350)(repealed).
This procedure permitted transfer to another jurisdiction of trusts
created by a nonresident decedent which consisted of assets of less
than $7,500 under the jurisdiction of the California court.

3. Cal, Stats. 1971, Ch, 958, § 9.
4, Prob. Code § 1139.4,



in the jurisdiction to which transafer is to be made appoint a qualified
trustee with the requisite bond to administer the trust in the trans-
feree state.5

The preblem in California is the lack of concomitant leglislation
providing a specific procedure for the acceptance of a transfer to this
state of a3 trust which has been under the supervision of a court in
another jurisdiction. Although there have been some cases in which
California probate courts have actually accepted such a transfer, it is
not at all clear what procedures should be used to effectuate such
transfers or in which court jurisdictien should 11e.6 Since California
residents are often beneficiaries of trusts originally established and
administered elsewhere, 1t would seem beneficial for California to adopt
a specific procedure to provide for acceptance of transfer of an out-of-
state trust when it is In the best interest of the patties.7

In 1970, the Legislature adopted a comprehensive procedure for the
administration of a varfety of written voluntary express trusts which do
not fall within the scope of the probate court as ancillary to the
administration of a decedent’s estate.3 Under this procedure, a trustee,
beneficiary, or remainderman may petition the superior court for a broad
array of purposes which encompass all matters dealing with supervision
over administration of a trust.9 This procedure is ideally suited for
the administration of trusts transferred to this state from other juris-

dictions.

5. See gtatutes cited in note ! supra. See generally 5 A. Scott, The
Law of Trusts § 613 (3d ed. 1967).

. 3 N, Condee, California Practice, Probate Court Practice § 1850 {2d
ed. 1964).

7. See Condee, op. cit., supra note 2; Restatement of Conflict of Law
§ 271, Comment g.

8, Prob. Code 5§ 1138-1138.13. The courts had held that the probate
court had no general equity jurisdiction for the administration of
trusts which had not come to the probate court as part of the
administration of an estate. See Wells Fargo Bank v. Superior
Court, 32 Cal.2d 1, 193 P.2d 721 (1948); Gillette v. Gillette, 122
Cal. App. 640, 10 P.2d 760 (1932). The need for this legislation
providing for a procedure for administration of the large number of
trusts which do not come within Probate Code Section 1120 was
clearly pointed ocut in Wile, Judicial Assistance in Administration
of Californla Trusts, 14 Stan. L. Rev. 321 (1961).

9. Prob. Code § 1138.1.




In view of the need for a specific procedure to facilitate transfer
of trusts administered in other jurisdictions to this state, the Commis-
sion recommends the adoption of legislation with the following features:

{1} A trustee or beneficiary of a trust subject to continuing
supervision of adminiscration in a jurisdictiocn outside of Calilfornia
may petition the superior court for an order accepting transfer of place
of administration to Califernia and appointing a trustee10 to administer
the trust in California.

(2) The court may, in its discretion, grant the petition upon a
finding that: (a) the transfer will facilitate the economical and con-
venlent administration of the trust and promete the best interests of
the trust and those Interested therein, (b) the substantial rights of
residents of California will not be affected thereby, {c) the transfer
will not violate the terms of the trust, (d) the trustee to be appointed
to administer the trust in California is willing and able to serve, and
(e) the court Iin the jurisdiction transferring administration has ap-
proved the transfer.

(3) When appropriate to facilitate transfer from another jurisdic-
tion, the California court may issue a conditional order prior to ap-
proval of the tramsfer, appointing a trustee to administer the trust in
Californla and indficating that, upon isguance of the order of transfer
by the court having jurisdiction over the administration, the transfer

to California will be approved.

10. In most cases where trust adminlstration is transferred from an-
other jurilsdiction to California, the trustee or a newly appointed
trustee will be a resident of California. One important reason for
a transfer 1s to relieve the trustee in the original jurisdiction
from the onerous obligations of administering a trust when the
assets of the beneficlaries are located in another state., FExcept
for the restriction on foreign corporations other than national
banks serving as trustees in California (Fin. Code § 1503), there
1s no requirement that a trustee be a California resident. See 7
B. Witkin, Summary of Califormia Law, Trusts 4 30 (dth ed. 1974);
Restatement (Second) of Trusts § 94 (1% ); see also J. Cohan,
Drafting California Irrevocable Inter Vivos Trusts § 14.31 {(Cal.
Cont, Ed. Bar 1973). If a trustee appointed in another state is
qualified, willing, and able to administer the trust in California,
the court should have discretion to permit the trustee to admini-
ster the trust in California subject to bonding and other statutory
requirements. Civil Code Section 1018 requires a nonresident
fiduciary to appoint an agent for service for tax purposes.
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(4) Upon transfer to California, the trust will be administered in
accordance with Article 2.5 (commencing with Section 1138} of Chapter 19
of the Probate Code.

(5) Venue for supervision of administration shall be in the "prin-
cipal place of administration of the trust" as defined in Probate Code
Section 1133.3. 1If the court in its discretion appoints as trustee a
natural person who is not a resident of California, venue for super-
vision of administration may be in the superior court in a county where
elther one of the beneficlaries resides or where a substantial portion

of the assets of the trust are or will be located.

The Commission’s recommendation would be effectuated by enactment

of the following measure:
An act to amend Sections 1138 and 1138.3 of, and to add Article 4
(commencing with Section 1139.i0) to, the Probate Code, relating to

transfer of out-of-state trusts to California,

The people of the State of California do enact as follows:

0437158
§ 1138, '"Trust" defined

SECTION 1. Section 1138 of the Probate Code is amended to read:

1138, As used in this article, "trust" means a written voluntary
express trust, with additions thereto, whether created by will or other
than by will which is entirely administered or to be entirely admini-

stered in this state or administration of which is transferred to this

state pursuant to Article 4 {commencing with Section 1139.10) of this

chapter . As used in this article, "trust” does not mean a trust sub-
ject to court supervision under Article 1 (commencing with Section 1120)
of this chapter or Chapter 10 (commencing with Section 175} of Division 1,
a Totten trust, a business trust which is taxed as a partnership or cor-
poration, an investment trust subject to regulation under the laws of

this state or any other jurisdiction, a common trust fund, a voting
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trust, a deed ~f trust, a transfer in trust for purpose of sult or

enforcement of a claim or right, a trust for the primary purpose of
paying debts, dividends, interest, salaries, wages, pensions, or em-
ployee benefits of any kind, an arrangement under which a person is a
nominee or escrow holder for ancther, a trust subject to supervision of
the Attorney General under Article 7 {commencing with Section 12530) of
Chapter 6 of Part 2 of Divislon 3 of Ticle 2 of the Government Code
during the period when no private beneficiary or remainderman has or may
claim an interest thereln, ner a trust declared exempt from supervision

under Sectlon 12583 of the Government Code.

Comment. Section 1138 is amended to include within the definition
of trusts to be administered In accordance with the provisions of this
article any trust transferred to this state from ancther jurisdiction

under the provisions of Article 4 {(commencing with Section 1139.10).

043/159
§ 1138.3. Venue; "principal place of administration of the
trust” defined

SEC. 2. Section 1138.3 of the Probate Code is amended to read:

1133.3. {a) Proceedings under this article shall be commenced in
the superior court of the county in which is located the principal place
of administration of the trust.

{b) As used in this section, the “principal place of administration
of the trust™ is the :

{1} The trustee's usual place of business where the day-to-day
records pertaining to the trust are kept or the trustee's residence if
he has no such place of business.

{2) In the case of cotrustees, the principal place of administra-

tion is the usual place of business where such records are kept, or, if

none, the usual place of business or residence of any of the cotrustees



as agreed upon by them, or, if none, the county in which any trustee
resides or maintains a place of business.

{c) In the case of a trust transferred to this state from another

jurisdiction for purposes of administration in this state pursuant to

Article 4 (commencing with Section 1139,10), proceedings under this

article shall be commenced in the superior court of the county described

in Section 1139.11.

Comment. Section 1133.3(c¢) makes the proper venue for trusts trans-
ferred to Californla from another jurisdiction pursuant to Article 4 the
same as the venue for filing the petition under Section 1139.11. If a
Californla resident is appointed as trustee by the court, venue is
determined on the basls of "principal place of administration of the
trust’ as defined in paragraphs (1) and (2) of subdivision (b). If the
trustee is a nonresldent, venue 1s proper in the county where either any
beneficiary resides or where a substantial portion of the assets are or
wlll be located., See Section 1139.11,

043/160
§§ 1139.10~1139.16 (added)

SEC. 3. Article 4 (commenclng with Section 1139.10) 1is added to

Chapter 19 of Division 3 of the Probate Code, to read:
Article 4. Transfer From Another Juriasdietion

§ 1139.10. Application of article

1132,10. (a) This article applies to any written voluntary express
trust or portion thereof, whether created by will or otherwise, subject
to continuing administration by a court in ancther Jjurisdiction outside
of this state when transfer of place of administration to thils state is

sought.



{b} This chapter shall not be construed to prevent transfer of the
place of administration of a trust or of trust assets to thils state from
another jurisdiction in any case where judicilal approval of the transfer
was not required under the law in effect immediately prior to the ef-

fective date of this article.

Comment. Section 1i3%,1u makes Sections 1139,10-1139.16 applicable
toc the transfer of the place of administration to California of trusts
adminiscered in another jurisdiction outside of California. This pro-
cedure applies to trusts adminlstered in foreign countries as well as
those administered in sister states. Subdivision (b) makes clear that
the enactment of these sections is not ilntended to prevent transfer in
those cases in which approval was not previously considered necessary
e.g., where the court in the other jurisdiction did not require the
consent of the California court or appointment of a trustee to serve in

California prior to permitting transfer

405/814
¥ 1139,11, Petition for transfer; venue

1139.11. A petition for an order accepting transfer of place of
administration of a trust from ancother jurisdiction to this state nay be
filed by the trustee or a beneficiary of the trust in the superior court
of any county where:

{a) Any beneficiary of the trust resides;

(b) A substantial portion of the assets of the trust are located or
will be located; or

{¢) If a resldent of this state is to be appointed as trustee, the
petition shall be filed where the proposed '"principal place of administra-
tion of the trust' (as defined by paragraphs (1) and (2) of subdivision

{b) of Section 1138.3 of the Probate Code) is located.



Comment. Section 1139.11 sets out the venue for a petition for an
order accepting transfer of place of administration of a trust from
another jurisdiction to this state. If the trustee to be appointed by
the court to administer the trust is a nonresident, venue is proper in
the county where either any beneficlary resides or where a substantial
portion of the assets are or will be located. Tf a California resident
is to be appointed trustee by the court, venue is determined on the
basis of a “principal place of administration of the trust" as defined
in paragraphs (1) and (2) of subdivision (b} of Section 1138.3. Venue
1s the same for filing the petition as for administration of the trust.
See Section 11348.3.

043/161
§ 1139.12. Conteats of petition

1139,12. The petition shall be under oath and shall set forth:

{a) The names, ages, and places of residence of:

(1) The trustees administering the trust in the other jurisdiction.

(2} The proposed trustee to whom administration of the trust in
this state will be transferred.

{3) All persons who are interested in the trust as beneficiaries as
far as known to petitioner.

(b) Whether a petition or appropriate request for transfer of place
of administration of the trust to this state which complies with the
procedural requirements of the court in the jurisdiction outside of this
state where the trust 1s administered has been filed with the court in
rthe other jurisdiction and the status of such petition.

{c) Whether the trustee proposed to administer the trust in this
state has agreed to accept the trust and to the change of place of

administration. If the trustee has agreed to accept the trust and to



the change of place of administration, the acceptance shall be attached
ag an exhibit to the petition or otherwise filed with the court.

{d) A general statement of the qualification of the trustee who
will administer the trust in this state and the amount of fiduciary bond
to be requested, 1f any.

{e) A copy of the trust instrument or a statement of the terms of
the trust instrument.

{f} A statement of the character, condition, location, and value of
the property comprising the assets of the trust.

(g) A statement of the reasons for the transfer,

Comment., Section 1139.12 sets out the requirements for a petition
for an order authorizing transfer of a trust from another jurisdiction
to California. The information to be included in the petition will
inform the court on the questions of identification of interested parties, the
terms of the trust instrument and assets of the trust, the satisfaction
of requirements for transfer in the other jurisdiction, and the reason
for the requested transfer. The section is patterned after Frobate Code
Section 1139.2.

It should be noted that a foreipgn corporation other than a natlional
banking association authorized to conduct trust business In this state

cannot act as trustee in California. Fin. Code % 1503.

043/162
 1139.13. Notice and hearing

1139.13. (a) Upon the filing of the petition, the clerk shall set
the petition for hearing, shall give notice of the hearing as provided
in Section 1200 at least 30 days before the time set for the hearing,
and shall cause to be mailed to each of the persons named in the peti-
tion, at their respective places of residence therein stated, a copy of

such notice,
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{b) If the trust invoives or may involve a charitable trust, be-
quest, or devise of the character specified in Section 328, a copy of
the notice shall be mailed to or served upon the Attorney General at
least 20 days before the hearing.

{(c) The court for good cause may shorten the time required for
performance of any act required by this section.

(d) Any person interested in the trust, either as trustee, bene-
ficlaty, or otiherwise, may appear and file written grounds in opposition

to the petition.

Comment. Section 1139.13 is based upon Section 1139.3., The sec-
tion sets out the method and time limitations for notification of the
hearing., Subdivision (d) allows any interested party to appear and file
written opposition to the petitiocn,

D43/164
£ 1139.14. Order accepting transfer and appointing trustee

1139.14. The court may, in its discretion, grant the petition and
issue an order accepting transfer of place of administration of the
trust from another jurisdiction to this state, to be administered in
accordance with Article 2.5 (comuencing with Section 1138), appoint a
trustee to administer the trust in this state, and regquire the trustee
to post appropriate bond, 1f necessary, 1f after heariang the court
determines all of the following:

(a) The transfer of place of administration of the trust to this

state from the other jurisdiction 1 facilitate the economical and

wil
convenient administration of the trust and promote the best interests of
the trust and those interested therein.

(b) The subtantial rights of residents of this state will not be

materially affected by the transfer.
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{c) Transfer will not violate the terms of the trust,
(d) The trustee appointed by the court to administer the trust in

this state is qualified, willing, and able to administer the trust,

Comment. Section 1139.14 gives the court discretion to transfer
place of administration of a trust from another jurisdiction to this
state provided that the court having jurisdiction has approved the
transfer. The provisions of Article 2.5 {commencing with Section 1138)

govern administration of trusts transferred under this article.

043/166
§ 1139,.15, Conditional order accepting transfer of place of
administration

1139.15. When approprilate to facllitate transfer of place of
adminigtration of a trust subject to continuing administration in
another jurilsdiction, the court may issue a conditlonal order appointing
a trustee to administer the trust in this state and indicating that
transfer of place of administration to this state will be accepted if

transfer 1s approved by the appropriate court of the other jurisdiction.

Comment. Section 1139.15 provides a mechod whereby the California
court can indicate its willingness to accept jurisdictilon over a trust
presently administered in another jurisdiction where the law of the
other juriladiction requires appointment of a trustee in the proposed new
place of administration prior to approving transfer. See, e.g., Hass.
Gen. Laws, Ch. 206, § 29 (1955); N.C. Gen. Stat. §§ 36-6 through 36-8
(1966); see Recommendaticn Relating to Transfer of Out-of-State Trusts
to California, 13 Cal. L. Revision Comm'n Reports 0000 (1976).
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043/167
§ 1139,16., "Beneficiary' defined

1139,16, Tor purposes of this article, "beneficlary" means all
persons in being who shali or may participate in the corpus or 1ncome of

the trust,

Comment. Section 1139.16 is the same as Section 1139.7. It elimi-
nates the requirement of appointment of a representative for unborn

beneficiaries.
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