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Memorzndur. 75=,0
Subject: Study 81 - Trznsfer of Qut-oi-S.ate Trusts to California

Attached hereto is a revised draft of the proposed tentative recommenda-
tlon relating to transfer of out-of-state trusts to California, a brief analy-
gls of the Uniform Piobate Code provisions as compared with present snd pro-
posed Californie law (Exhibit II), and a copy of the Uniform Supervision of
Trustees for Charitable Purposes Act {Govt. Code § 12580 et seq.)(Exhibit I).

The proposed statute has been altered to comply with the decisions and
the philoscphy expressed by the Commission at the June meeting. Initially,
as recomuended by the Commission, the statute has been altered to deal wlth
the fact that there are a large mumber of trusts which are hendled by trustees
in California and other jurisdictions and which never come under the Jjurig-
diction of any court. Restriction of the statute permitilng transfer of
trusts to California to only those trusts "subject to continuing supervision
over administration"” would eliminate a number of trusts which otherwise would
and should be transfereble. Thus, Sections 1139.10 and 1139.12 have been
modified to encompass trusts "administered" in another jurisdiction. The
Commission suggested that perhaps the wording should be changed to allow
transfer of trusts "created" in another jurisdiction. However, after examina-
tion, it appeared to the staff that the term "created" would not te as precise
and descriptive @ term for the particular fact situation with which the
statute is intended to deal. A trust might be "created” in one jurisdiction
{E;E;? the settler's residence) but alweys administered in another jurisdice
tion (i.e., the trustee's principal place of business), and indeed might have
been originally "created" in Czlifornia but always administered in New York

and supervised by the New York courts.



In conformity with this change, the requirements for the petition under
Section 1139.12(t) has been amended so that 2 statement that a request for
transfer in the court in the jurisdiction in waich the trust is administered
is reguired only where the trust 1s subject to supervision over administration
in another Jurisdiction and where an order granting transfer would be required
in that jurisdiction.

The other basic chenge in the new proposed statute from the draft presented
at the June meeting invelves transfer of those trusts which are excluded by
definition from administration under Article 2.5 (commencing with Section 1138).
As noted bty the Commission, the mere Tacl that the procedure under Article 2.5
provides a convenient and simple manner dealing with questions of administration
involving several types of California trusts should not control which trusts
should be permitied to ke transferred to California. It would appear more
reasonzble to permit those trusts which come within the purview of Article 2.%
to be transferred and administered under that article. If the court, in its
discretion, determines that,a trust vhich does not come within the defimition
of "trust" under Section 1138 and therefore could not be administered under
Article 2.% should bhe trausferred to California, that trust, after transfer,
should be administered in the same manner as a California trust of the same
type would be administered.

For example, the Commission requested that the staff report on the method
of supervision of charitable trusts in California, some of which are excluded
under Section 1138. Charitable trusts are enforced and supervised by the
falifornie Attorney General under the Uniform Supervisicn of Trustees
for Charitable Purposes Act (Govt. Code § 12580 et seq.)(Attached as Exhibit II);
Under the act, gll charitatle corporations and trustees are required to file
a copy of the instrument providing for its powers or dutles (section 12585).

The act provides for reports by trustees on administration and assets of
-



the trust «nd 1avestigation and enforcement by the Attorney Generasl

who is autkori ed to meke rules and reqlstions {Sections 12586,

12587). The iLttorney Generzl may investizate transactions and may reguire
persons to give information, and so on. {8ection 12583.) Additionally, the
Attorney General is given the power to institute court proceedings to secure
compliance and to invake the jurisdiction of the court. (Section 12531.)
Charitable trusts are thus subject to primary supervision by the Attorney
General. Hovever, in the event of a dispute, the Attorney General may insti-

tute a court proceeding. See Brown v. Memorial Nat'l Home Foundation, 162

Cal. App.2d 513, 329 P.2d 118 (1958). Trustees may file court proceedings

{Holt v. College of Osteopathic Physicians & Surgeons, 61 Cal.2d 750, 40 Cal.

Rptr. 186 {1371) 2nd, in proper cases, strangers may sue to enforce the trust.

See San Diego Couniy Council, Boy Scouts of America v. ity of Escondido, 14

Cal. App.3d 189, 92 Cal. Rptr. 186 (1971).

Finally, it should be noted that those charitable trusts which have a
rrivate beneficiary or remainderman who hes or may claim an interest therein,
or are exempt from supervision by the Attorney General under Government Code
Section 12583 (the United States, state, religious corporations, cemetery
corporations, educationzl institutions, or hospitals), are subject to the
provisions of Article 2.5.

Section 1138 excludes from the definition of "trust" a number of miscel-
laneous "trusts" which, by thelr neture, are not susceptible to transfer from
another jurisdiction pursuant to the proposed statute. A trust subject to
court supervision under Article I (commencing with Section 1120){testamentary
trust remaining after probate in this state), or a trust subject to court
supervision under Chapter 10 (commencing with Sectiorn 17%) of Division 1 of
the Probate Code (insurance, pension, or annuity trust where trustee named in

/probated in California
will), 1isby definition already subject to the California courts and therefore
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not within the category of tiusts whick could be transferred into California
from another state.

Totten trusts, deeds of trust, voting trusts, and transfers in trust for
enforcement of claims similarly are not by definition the type of "trust" which
would be transferred to California for purposes of administration in this
state., If the California courts have jurisdiction to act with regard to these
"trusts," the Jjurisdiction of the California courts would be tased on the
subject matter, and the courts would not take general supervision of the trust
because of transfer under the proposed new statute.

If thie court In its discretion determines that a business trust, a common
trust fund, or a pénsion or employee benefit trust should be transferred to
California, these trusts would be reguired to comply with the particular pro-
visions of Californla law applicable to such trust. TFor example, a business
trust would be required to comply with the Corporate Securities law of 1968
{Corp. Code § 25000 et seg.) and would be subject to taxation under the
Corporation Income Tax Act. It has been held that a business trust organized
in another state may be forced t¢ comply with the statutes governing foreign
corporations in any state in which it seeks to do business regardless of the
fact that it was not considered a corporation in the state of its cresztion.

Hemphill v. Orloff, 277 U.S. 537 (1928); see Hill-Davis Co. v. Atwell, 215 Cal.

Lk, 10 P.2d 463 (1932). If some dispuve arises with regard to a trust of
this nature transferred to California under the proposed statute, it would be
determined in & civil action in the same manner as a dispute regarding a Cali-
fornia trust of this type.

It is therefore recommended that a trust which comes within the purview
of Section 1138 be sdministered under Avticle 2.5, and that any other trust
whichk the court in its discretion transfers to Californias be administered
in accordance with general law regarding thet type of trust. See Section

1139.16.
e



tive recommendation and the proposed statute as determined by the Commission
at the June meeting.

Respeetfully submitted,

Jo Anne Friedenthal
Iegal Counsel



Memorendum T5-50

EXHIBIT 1

A-ticle 7 _—

UNIFORM SUPFRVISISN OF TRUSTEES FOR
CHARITABLE PURPOSES ACT

Sae.

12580, Oitation,

12581, Chuariscle eorporations and trustees to whom artiele appliea.

12542 Trusies dehined.

125821 Chartlatle corpoeration defined.

I2583. Trastees to whom arUicle dees ot apaty,

12684, Establishment of register of charituble corporations and tristees.

2885, Filiag of cony of articles of rmeormwration or instrument providing
for trustea’s il powers or duties,

12686, Filing of additionat reports as o vature of assefs held ang agd-
ministration thereof; rules and regulations; time for filing.

12587 Additional rulea and regelations.

12588, Investigation of transaections and relationahips of corporations
und trustees; authority to require persons to give informa-
tion, vreduce hooks, ete.

12689. Order sefling forth time and place when stiendance required:
vhedience of orders: review,

12590, Public inspecticn of ewister and reperts,

12591, Proceedings to socure compliance with articie; powers of attor-
ney generai: jutisdiction of court.

12592, Application of article.

12593, Furnishing copies of instruments and records 1o attorney general;
duty of custodian of records.

12594. Filing of appHeations for tux exemption.

125853, Conpatruction of act.

§ 125B0. (Citation. This ardcle may be cited as ‘he Uniform
Supervision of Trustees for Charitable Purposes Act.

§ 12581. Charitnble corporations and trustees to whom article
applies. This article applies to all charitable corporations and trustees
holding property for charitable purposes over which the State or the
Attorney General has enforcement or supervisory poOwers,

§ 12582. Trustee defined. “Trustee” means {a) any individual,
group of individuals, corporation, or other legal entity holding prop-
erty in trust pursuant io any charitable trust, (b) any corporation
which has accepted property to be used for a particular charitable
corperate purpose as distinguished from the general purposes of the
corporation, and (cj a corporation formed for the administration of a
charitable trust, pursuant to the directions of the settlor or at the in-
stance of the trustee.



§ 12582,1  Charitebie corporation defned. “Charitable corpo-
rafion” moans aony nonprott mz uiration organized ander the laws of
thds Siate fnr of mm.abfb oF wlesmosylary purposes and sny surndlar
foreign corporation doing busm ass a1 heldiug property in this State
£ = such purpoues.

§ 12583, Trusieces 9 whom urticle does not sppdy. This article
tioes net apply to the Unlteq Staies, any state, territory, or possession
of the Unifed States, the District af Columbia, the Commonweslth of
Puerto Rieo, or to any of thelr apencies or governmental subdivisions,
to amr religict: corzorstion sole or oiher religiois corporation or
orranization which holds property for religious purposes, or to any
ofitcer, tirector, or irustee thereof who hoids property for Jike pur-
prses, 70 a cematery corporation repulated under Chapter 19 of Divi-
sion 3 of the SBusinsss 2ad Professions Code® or to 3 charitable cor-
poration organized and operated pmman!},r as & rehgious org&ni::atmn,
educntional institution. or hospital. T

§ 12584. Establishment of register of charitable corporations
and trustees. The Attorney General shall establish snd maintain a
register of charitable corporations and trustées subject to this article
and of the particular trust or other relationship under which they hold
property for charitable purposes and, 0 that end, may conduct what-
ever Investigation is necessary, and shall oblain from public records,
court officers, taxing suthorities, trustees, and other sources, what-
ever information, copies of [nstruments, reports, and records are need-
ed for the establishment and maintenance of the register.

§ 12585. Fiting of copy of articles of incorporation or lnstrument
providing for trusiee’s iitle, powere or duties. Every charitable cor-
poration and trustze subject o this article who has received property
for charitable purposes shall file with the Attorney Genersl, within six
monthe after any part of the income or principal is authorized or re-
guired to be applied {0 a charitable purpose, a copy uf the articles of
incorporation or other instrument providing for his title, powers or
duties. It sny part of the income or principal is authorized or required
to be applied to & chari;able purpcse gt the time this article takes
effect, the fling shell be made within six menths thereafter,

§ 12586. Fiiinz of additionel reporis us to nature of assets held
snd sdministration thereol; rles and regulations; time for filing. (a)

Except as otherwise provided and except corporate trustees which are
subject to the jurisdiction of the Superintendent of Banks of the State
of California or to the Comptroller of Currency of the United States,

every charitable corporation and trustee subject to this article shall,

in addition fo filing copies of the instruments previcusly required,
file with the Attorney General periodic written reports, under oath,
setting forth information as to the nature of the assets held for char-
itable purposes and the administration thereof by the corporation or
trustee, in sccordance with ruies and regulntions of the Attorney Gen-

eral,



() The Attorney Gereral chall roe roles and regulations as io
the time for filing reports, the contents thereof, and the manner of
executing and filing them., e may ~lassify trusts end other relation-
ships concerning property held for « charitable purpose as to purpose,
nature of assety, duretion of the irust or other relationship, amount
of assets, amounts 1o be devoted fo charitable purposes, nature of trus.
toe, or otherwise, and may eostablish differen: ruleg for the different
classes as o time and nature of the reports required to the ends (1)
that he shall recelve reasorably current, periodic reports as to all
charitabls trusts or other relationships of a similar nature, which will
enable him to aserrtain whether they are being properly administered,
and (2) that periodic reports shall not unreasonably add to the ex-
pense of the wiministration of charitable ftrusts and similar reiation-
ships. The Attorney General mey suspend the filing of reports as to
a particular charitable trust or relationship for a reasonable, specifi-
cally designated time upon written application of the trustee filed with
the Attorney General and after the Attorney Genersl has filed in the
register of charitable trusis a written statement that the interests of
the beneficiaries will not be prejudiced thereby and that periodic re.
ports are not required for proper superviston by his office.

{c) A oopy of an account filed by the trustee In any court having
jurisdiction of the trust or other relationship, if the account substan-

tially complies with the rules and regulations of the Attorney General,
may be filed as a report required by this section,

(d) The first report for & trust or similar relationship hereafter
established, unless the filing thereof is suspended as herein provided,
shall be filed riot later than four (4) months and fifteen (15) days fol-
lowing the close of the first calendar or fiscal year in which any part
of the income or principal is authorized or required to be spplied to a
charitable purpose, If any part of the income or principal of a trust
previously established is authorized or required to be applied to &
charitable purpose at the time this article takes effect, the first report
shall be filed at the close of the calendar or fiscal year in which it was
registered with the Attorney General or not later than four (4)
months and fifteen (15) davs following the close of such calendar or
fiscal period.

§ 12587. Additional rules and regulations. The Attorney Gen-
eral may make additional rules and regulations necessary for the
administration of this article,

2588. Investigation of transactions and relationships of cor-
goriﬁm and tmqtees;? sathority to require persons to gh:'e informa-
tion, produce books, ete. The Attorney General may mve.stlgate t_ran‘s‘
actions and relationships of corporations and trustees subject to this
articie for the purpose of ascertaining \yhether'ur not the purposes of
the carporation or trust are being carried out in at.ccurdance wx}h the
terms and provisions of the articles of inoqrpm:atxon or oth_uer m‘strg_-
ment, He may require any agent, trustee, fiduciary, beneficiary, inst-
tution, association, or corporation, or qther person to appear, at a
named time and place, in the county desxgnated_by ‘the Attm_-ney Gen-
eral, where the person resides or is found, to give information under
cath and to produce books, memoranda, papers, documents of title, and
evidence of assets, liabilities, receipts, or disbursements in the posses-
sion or control of the person ordered to appear.

— o S’



‘ ‘
? 1:&589. Order setting forth time and place when saitendan
rfequ%mﬁ; obedience of ordeps; review, When the Attoriey Gen r;g
reqmr'es_the atlendance of any LOrsor, as prm'ided.i-n Sectmn 12§
h? shqi?: Istue an ordor setiing forth the tipe when and the place h%'
att?;mancn W reeited sid shall caug: the same to bp ﬁﬂliereﬁ‘iﬂe::
;:;rld }?" ‘x*ffg}f;@md z?@aié_ ta the person at east 14 dayvs before the date
B ;1 | ot dtrend;ni:e. Sust: order shall have the 3" me: force and effect
o i?ﬁjﬁf} Ao, Expon riplication of the Altorney General, obedi-
wheve the p@rsg:; ﬂé;zsﬁﬁ;g t‘mj ﬁuiﬁel‘;ﬂr  the sapns ety
e t 3 receiving it =58 0F 15 found, in the same m
as though the notice were a syb ueug T s ing. for
Cuuse, and upon apphication of -:m,i;:' ;aeil;n?gééiﬁé Z'?;tfl:eh::dt;ilg slh?l‘l‘
- ?

have the risht to slh i
e R I dier atend, revise, gus tpon
part of tis wovisions fspend or pos e ol or any

§ 12590. puble inspection of register and reports. Subject to
reasonable rules and repulations adopted by the Attorney General, the
register, copies of instruments, and the reports fliied with the Atto;‘ney
G_enerai shall be open to public inspection, The Attorney Generz! shall
Tmthhold from public inspection any instrument so filed whose content
1s not exclusively for charitable PUrpOses,

§ 12591, Proceedings to secure compliance with article; powers
of stforney general; jurisdicticn of conrt. The Attorney General may
institute appropriate proceedings to secure compiiance with this article
and to invoke the jurisdiction of the court. The powers and duties of
the Attorney General provided in this article are in addition to his
existing powers and duties, Nothing in this article shall impair or re-
strict the jurisdiction ol any court with respect to any of the matters
covered by if, except that no court shall have jurisdiction to modify or
terminate any trust of property for charitable purposes unless the
Attorney General is a party to the groceedings,

§ 12592, Application of article. This article shail apply regard-
less of any contrary provisions of any instrument.

§ 12593. ¥urnishing coples of instruments and records to attor-
ney general; duty of custodian of records. Every person who offers
for probate any instrument which establishes a testamentary trust of
property for charitable purposes or who records in any county or city
and county any inter vivos transfer of property for charitable purposes
shali furnish a copy of such document to the Attorney General. The
custodian of the records of a court having jurisdiction of probate mat-
ters or of charitable trusts shall furnishk such copies of papers, records
and fites of his office relating to the subject of this article as the At-

torney General reguires,

§ 12594, Filing of applications for tax exemption, Every officer,
agency, board, or commission of this State receiving applications for
exemption from taxation of any corporation, charitable trust or sim-
ilar relationship in which the corporation or trustee is subject to this
article shall annually file with the Attornev General a list of all appli-
cations received during the vear.

§ 12595, ) Construction of act. This act shall be s0 construed as
to eﬂ‘ect_uate Ity general purpose to make uniform the law of thoge
siates which enact jit,

-l
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A bae Juiw poating wiw Teveidinsfor regpuasted tue staff Lo report on the
aragzedsres edovrad wpiep Yra e ilvr Brodets Sere dagilng with supervision over
adminiseration of ey cod toansier o trusis Zrovl one Jurisdiction to
anpther. The Jomrission reousated thad oo e ceport on vhether the
procedure adopten Uy Lhe Uuwlforr “-~atete Oode wight be sultable for sdoption
in California. MThe Uniform Prebats Code yind beéen adopted in 10 Jurisdice
tions (Alaske, Arizona, Colorade, ¥Floride, Idoho, Minnesots, Montana,
HEbraaka; North Nakots, and Soutn Dakota ).

Preliminarily, it should ve noted thet the basic philosophy which
underlies the Uniform Probate Jode 2ppreach, i.e., that the court should
be accessible to the partles on a permissive vasis without subjecting the
trust to compulsory conmtinuing supervision >y the court.is the saeme policy
whick prompted the adopiion in 1970 of Jection 1139 et seq. of the California
Probate Uﬁde.‘ Under Probate Jode Section 1138 et seq., the trustee,

beneficiary, or remeinderinan may ovetitien the court for lpstructions or &

ruling on a number of mstiers weiiing with the termt of the trust and the

duties and responcibilities under tioe Srist.  Some of the provisions of
Section 1130 et sey. sesn “o o patierned on the Uniform Probate Code
provisions.

The basic sgoheme o the Uniform Probate Code provides for registration
of trusts sand tranefor by chinge of vegistratisg.  The procedure for dealing
with trusts 1= sed out in vhe general Ogmment to the trust article

an followa:

See Wrdform Frob. Oode § 7-20L.



PART 1

TRUST REGISTRATION

GENERAL COMMENT

Registration of trusts is » sew
concept and differs importantly
from commoen arrangements for
retained Bupervisory jurisdiction
of courta of probatec over tes-
tamentary trusta. 1t applies alike
to inter vivos and testamentary
trists, and is available to for-
ctgn-created  irusts as well ag
those locally erested. The place
of registration iy related not to
the place where the trust was cre-
ated, which may lose its signifi-
cance to the parties concerned, but
is related to the place where tho
trust is primarily administered,
which in turn iz required (Sec-
tion 7-305) to be at a location ap-
propriate to the purpeses of the
trust and the interests of ils ben-
eficiaries.  Sections 7-102 and
7--300 provide for transfer of reg-
istration. The procedure is more
flexible than the typiea! -tained
jurisdiction in that it permits
registration or submission to oth-
or appropriate procedures at an-
other place, even in another stafe,
in order to accommedsie roloca-
tion of thi trust at & plice which
becomes more comvenien! for ils
adminisleation. (040 20 {Par
don’s] Dastar, & 2esnsngn 1o
additivn,  the  yepistradion  ..e-
knowledges  that @ parbienlar
court wili L acevssibic fo il

parties  on 4’ permise;cs bt

withoui subjecting the trust to
campulsory, continuing supervi-
sion by the court.

The process of regisiration re-
giires no judicial action or deter-
mination but is accomplished rou-
tinely by simple acte un the part
of the trustee which will place
ecrtain information on file with
the court {Section 7-102), Al
though proceedings involving a
registered irost will not he con-
tinuous hut will be separate each
time an interested party initiates
a proceeding, it Is eontemplated
that a court will maintain a sin-
zle file for cach registered trust
as o record available to interested
peraons.  Proceedings are facili-
tated by the broad jurisdiction of
the court {Section 7-201) and the
Code's representation and notice
provisions {Section 1-403).

Sectiom 7-201 provides eom-
plete jurisdiction over trust pro-
ceeding® in the eourt of regiatra-
tien. Section 7-103 ahove pro-
vides for jurisdiction over par-
lies,  Beetion 7-104 should faeili-
fate use of trusts imvolving assets
in several states by providing for
aoingde prineiral 1ace of admin-
istralime and redaocing  coneern
sbhoul gualificalion of foreign
Tru=t compdmnicd,

The zddition of the leglslation providirg for transfer of trusts from

other jurlsdictions presently proposed by the Commiseion would achieve a

result simllar to that of the Uniform Act with respect to the large percent=

age of trusts for which change of place of administration is sought.

The

Uniform Act does provide 2 aimple method for tranzfer from one state to

another.

Bowever, it does not solve the problem of transfer from those
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states which have not adopted the Uniform Probate Code and which require
appointment of a trustee or some other formal acceptance by the courts of
the transferee state.

Since California already has a recently enacted liberal statute permitting
trusts to be transferred out of this state, ensctiment of the Uniform Probate
Code provisions with respect to trusts would not provide substantial benefits
at this time. Furthermore, the existing California law with regard tc some
types of trusts (i;g;, testamentary trusts continuing sfter probate under
Probate Code Section 1120) differ from the permissive philosophy of the
Uniform Probate Code. Any decision on adoption of the Uniform Probate Code
provisions should await a thorough study of all types of trusts administered

under the Californla Probate Code.
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Staff Draft

Tentative
RECOITAENDAT IOW

relating to
TRANSFER OF OUT-OF STATE TRUSTS TO CALIFORNIA

The increasing mobility of Individuals and the expansion of invest-
ment of assets of trusts in different jurisdictions has created some
problems with regard to the proper and most convenlent place for admini-
stration of trusts involving present California residents or property
now located in California. In recopgnition of the need to change the
place of administration in appropriate cases, a number of states have
enacted legislation authorlzing transfer of a locally administered trust
to another state.1 For example, California, which previously had per-
mitted such transfer only in very limited situations,2 in 1971 enacted
Probdate Code Sections 1139-1139.73 to give superilor courts discretion to
order the transfer of trusts or assets of trusts from Califernia to
another jurisdiction upon a finding4 that: (1) the transfer will facil-
itate the economical and convenient administration of the trust and
promote the best interests of the trust and those interested therein,
(2) the substantial rights of residents of this state will not be
materially affected thereby, (3) the transfer will not vioclate the terms
of the trust, and (4} any new trustee, to whom the trust assets will be

transferred, is qualified and able to administer the trust.

1. See, e.g., Ky. Rev. Stat. § 386.170; fass. Gen. Laws, Ch, 206, § 29
(1955): (lich. Stat. Ann., 55 27.3178(364), 27.3178(365) (1962); H.C.
Gen. Stat. 5§ 36-6 through 36-8 (1966};: Va. Code Ann. § 26-64
(1969); Wis. Stat. Ann. § 701.23 (1974).

2, Frob, Code §§% 1132-1136 (Cal. Stats. 1953, Ch. 350){repealed).
Thls procedure permitted transfer to amother jurisdiction of trusts
created by a nonresident decedent which consisted of assets of less
than $7,500 under the jurisdiction of the California court,

3. Cal, Stats, 1971, Ch. 958, § 9.
4, Prob, Code § 1139.4,



The legislation in other states usually allows transfer when the
beneficiaries reside in the state to which transfer is to be made.
Typically, the statutes require that, prior to the transfer, the court
in the jurisdiction to which transfer 1s to be made appoint a qualified
trustee with the requisite bond to administer the trust in the trans-
feree state.5

The problem in California is the lack of concomitant legislation
providing a specific procedure for the acceptance of a transfer to this
state of a trust which has been administered im another jurisdiction.
Although there have been some cases in which Califormia probate courts
have actually accepted such a transfer, it is not at all clear what
procedures should be used to effectuate such transfers or in which court
Jurisdiction should lie.6 S5ince California residents are often bene-
ficiaries of trusts originally established and administered elsewhere,
it would be appropriate and beneficial for California to adopt a specific
procedure to provide for acceptance of transfer of an out-of-state trust
when it is in the best interest of the parties.?

Accordingly, the Commission recommends the adoption of legislation
to provide a specific procedure to facilitate transfer of trusts admin-
istered in other jurisdictions to California. The following are the
significant features of the recommended legislation.

{1) A trustee or beneficlary of a trust administered in a juris-
diction outside of California may petition the superlor court for an
order accepting transfer of place of administration te California and

appointing a trusteed tc administer the trust in Califormnia.

5. See statutes cited in note 1l supra. See generally 5 A. Scott, The
Law of Trusts § 613 (3d ed. 1967).

a. 3 %, Condee, California Practice, Probate Court Practice § 1850 (2d
ed. 1964),

7. See Condee, op. cit., supra note 2; Restatement of Conflict of Law
§ 271, Comment g.

8. In most cases where trust administration is transferred from an-
other jurisdiction to California, the trustee or a newly appointed
trustee will be a resident of California. One important reason for
a transfer is to relieve the trustee in the orlginal jurisdiection
from the onerocus obligations of administering a trust when the
assets or the beneficiaries are located in another state. Except



{2} The court may, in its discretion, grant the petition upon a
finding that: (a) the transfer will facilitate the economical and con-
venient administtration of the trust and promote the best interests of
the trust and those interested thereln, (b) the transfer will not vio-
late the terms of the trust, (c) the trustee to be appointed to admin-
ister the trust in California is willing and able to serve, and (d) a
court in the jurisdiction transferring administration has approved the
transfer if sucn approval 1is necessary under the law in the other jurils-
diction.

{3) When appropriate to facilitate transfer from another jurisdic~
tion, the Californla court may issue a conditional order prior to ap-
proval of the transfer, appointing a trustee to adminlster the trust in
California and indicating that, upon 1lssuance of the order of transfer
by the court having jurisdiction over the administration, the transfer
to California will be approved.

(4) Upon transfer to California, the nature of supervision of ad-
ministration of the trust will depend upon the type of trust involved.
If the trust is one which comes within the meaning of "trust'" as set out
in Sectilon 1133, 1t will be administered in accordance with Article 2.5
(commencing with Section 1138) of Chapter 19 of diwvision 3 of the Pro-
bate Code, This article provides a comprehensive procedure for adwini~
stration of a variety of written voluntary express trusts which de not
fall within the scope of the probate court as ancillary to the admini-
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stration of a decedent's estate.” Under this procedure, a trustee,

for the restriction on foreign corporations other than mnational
banks serving as trustees in California (Fin. Code § 1503), there
is no requirement that a trustee be a California resident. See 7
B. Witkin, Summary of California Law, Trusts % 30 (8th ed. 1974);
Restatement (Second) of Trusts § 94 (19 }: see also J., Cohan,
Drafeing California Irrevocable Inter Vivos Trusts § 14,31 (Cal.
Cont. Ed. Bar 1973). If a trustee appointed 1in another state 1s
qualified, willing, and able to administer the trust in Califormia,
the court should have discretion to permit the trustee to admini-
ster the trust in California subject to bonding and other statutory
requirements. Civil Code Section 1013 requires a nonresident
fiduciary to appoint an agent for service for tax purposas.

9., Prob. Code 43§ 1138-1138.13. The courts had held that the probate
court had no general equity jurisdiction for the administratiom of
trusts which had not come to the probate court as part of the
administration of an estate., See Wells Fargo Bank v. Superior
Court, 32 Cal.2d 1, 193 P.2d 721 (1948); Gillette v. Gillette, 122
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beneficiary, or remainderman may petition the superior court for a broad
array of purposes concerainpg supervision of trust administration.lu
Thls procedure is well suited for trusts transferred to this state from
another jurisdiction. If the trust is not one which comes within the
meaning of ""trust™ as set out in Section 1138, the trust will be admini-~
stered in the same manner as a trust of the same type which has been
subject to supervision in California from the time of its creatiom.

{5) Section 121%.1 which limits the requirement for notice in cer-
tain future interest cases should be amended to include within its pro-
visions trusts transferred from other Jurisdictions pursuant to the

recommended legislation.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 1138, 1138,3, and 1215.1 of, and to add Article &

{commencing with Section 1139.10) to, the Probate Code, relating to

transfer of out-of~state trusts to California.

The people of the State of California do enact as follows:

043/158
§ 1138, "Trust" defined

SECTION 1, Section 1138 of the Probate Code is amended to read:

1138, As used in this article, "trust" means a written voluntary
express trust, with additions thereto, whether created by will or other
than by will which is entirely administered or to be entirely admini-

stered in this state or administration of which is tramngsferred to this

Cal. App. 640, 10 P.2d 760 (1932). The need for thils legislation
providing for a procedure for administration of the large number of
trusts which do not come within Probate Code Section 1120 was
clearly pointed out in Wile, Judiclal Assistance in Adwinistration
of California Trusts, 14 Stan, L. Rev, 321 {1961).

10. Prob, Code % 1138.1,




state pursuant to Article 4 (commencing with Section 1139.10) of this

chapter . As used in this article, "trust"” does not mean a trust sub-
ject to court supervision under Article ! (commencing with Section 1120}
of this chapter or Chapter !0 {commencing with Section 175) of division 1!,
a Totten trust, a business trust which is taxed as a partanership or cor-~
poration, an investment trust subject to regulatlion under the laws of
this state or any other jurisdiction, a common trust fund, a voting
trust, a deed of trust, a transfer in trust for purpose of suit or
enforcement of a claim or right, a trust for the primary purpose of
paying debts, dividends, interest, salaries, wapes, pensions, or em-
ployee benefits of any kind, an arrangement under which a person is a
nominee or escrow holder for another, a trust éubject to supervision of
the Attorney General under Article 7 (commencing with Section 12530} of
Chapter 6 of Part 2 of Division 3 of Title 2 of the Government Code
during the period when no private beneficlary or remainderman has or wmay
claim an interest therein, nor a trust declared exempt from supervision

under Section 12583 of the Govermment Code.

Comment. Section 1138 is amended to include within the definition
of trusts to be administered in accordance with the provisions of this
article any trust transferred to this state from another jurisdiction

under the provisions of Article 4 (commencing with Section 113%.10),

043/159
§ 1138.3. Venue; "principal place of administration of the
trust" defined

SEC. 2. Sectilon 1138.3 of the Probate Code is amended to read:
1138.3. (a} Proceedings under this article shall be commenced in

the superior court of the county In which is located the primcipal place

of administration of the trust.



(b) As used in this section, the "principal place of administration
of the trust” 1s the :

(1) The trustee's usual place of business where the day-to-day
records pertaining to the trust are kept or the trustee's residence if
he has no such place of business,

(2) In the case of cotrustees, the principal place of administra-
tion is the usual place of business where such records are kept, or, if
none, the usual place of business or residence of any of the cotrustees
as agreed upon by thewm, or, 1f none, the county in which any trustee
resides or maintalns a place of business.

{c¢) In the case of a trust transferred to this state from another

jurisdiction for purposes of administration in this state pursuant to

Article 4 (commencing with Section 1139.10), proceedings under this

article shall be commenced in the superior court of the appropriate

county as described in Section 1139.11,

Comment. Section 1138.3(c) makes the proper venue for proceedings
under Article 2.5 invelving trusts transferred to California from another
jurisdiction pursuant to Artlcle 4 the same as the venue for filling the
petition under Section 1139.11. 1If a California resident is appointed
as trustee by the court, venue is determined on the basis of "principal
place of administration of the trust" as defined in paragraphs (1) and
{2) of subdivision (b). TIf no trustee is a resident of California,
venue is proper in the county where either any beneficiary resides or
where a substantial portion of the assets are or will be located. See
Section 1139.11,

043/160
§% 1139,10-1139.16 {added)

SEC. 3. Artiecle 4 (commencing with Section 1139.10) is added to

Chapter 19 of Division 3 of the Probate Code, to read:
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Article 4. Tiransfer From Ancther Jurisdicticn

§ 1139.10, Application of article

1139.10. <{(a) This article applies to any written voluntary express
trust or portion thereof, whether created by will or otherwise, admini-
stered in another jurisdiction outside of this state when tramsfer of
place of administration to this state is sought.

(b} This chapter shall not be construed to prevent transfer of
place of administration of a trust or of trust assets to this state from
another jurlsdiction in any case where judicial approval of the transfer
was not required under the law in effect immediately prior to the ef-

fective date of this article.

Comment. Section 1139.10 makes Sections 1139,10-1139.16 applicable
to the transfer of the place of administration to California of trusts
administered in another jurisdiction outside of California. This pro-
cedure applies to trusts administered in foreign countries as well as

those administered in sister states.

405/814
5 1139.11., Petition for transfer; venue

1139.11, A petition for an order accepting transfer of place of
administration of a trust from another jurisdiction to this state may be
filed by the trustee or a beneficiary of the trust as follows:

(a) If the petition requests that a resident of this state be ap~
pointed trustee, the petition shall be filed in the superior court of
the comty where the proposed 'principal place of administration of the
trust’” (as defined by paragraphs (1) and (2} of subdivision (b) of
Section 1138.3 of the Probate Code) is located.

(b) 1If the petitlon requests that only a nonresident of this state

be appointed trustee, the petition shall be filed either (1) where any
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beneficiary of the trust resides or (2} where a substantial portiocn of

the assets of the trust are located cor will he located,

Comment. Section 1139.11 sets ocut the venue for a petition for an
order acceptinpg transfer of place of administration of a trust from
another jurisdiction to this state. If a California resident 15 to be
appointed trustee by the court, venue 18 determined on the basis of a
"principal place of administration of the trust' as defined in para-~
graphs (1} and (2) of subdivision (b} of Section 1i38.3. If no trustee
to be appointed by the court to administer the trust is a Califernia
resident, venue is proper in the county either where any beneficiary
resides or where a substantial portion of the assets are or will be

located,

N43/161
§ 1139,12, Contents of petition

1139.12. The petition shall be under oath and shall set forth:

{a} The names, apes, and places of residence of:

(1) The trustees administering the trust in the other jurlsdicetiomn.

(2) The proposed trustee to whom administration of the trust in
this state will be transferred.

(3) All persons who are interested in the trust as beneflclaries as
far as known to petitiomer.

{b) Whether the trust has been subject to supervision over admini-
stration in another jurisdiction outside of California. If so, whether
a petition or appropriate request for transfer of place of administra-
tlon of the trust to this state which complies with the procedural
requirements of the court in the jurisdiction outside California has
been filed, if necessary, with the court in the other jurisdiction and
the status of such petition.

(c) Whether the trustee proposed to administer the trust in this

state has agreed to accept the trust and to the change of place of
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administration. If the trustee has asreed to accept‘the trust and to
the change of place of administration, the acceptance shall be attached
as an exhibit to the petitlon or otherwlse flled with the court.

{(d) A general si.lement of the qualification of the trustee who
will administer the trust in this state and the amount of fiduclary bond
to be requested, if any.

(e) A copy of the trust instrument or a statement of the terms of
the trust instrument in effect at the time the petition is filed, in-
cluding all amendments thereto.

(f) A statement of the character, condition, location, and value of
the property comprising the assets of the trust,

(g) A statement of the reasons for the transfer.

Comment, Section 1139.12 sets out the requirements for a petition
for an order authorizing transfer of a trust from another jurisdiction
to this state. The intormation to be included in the petition will
inform the ﬁourt on the questions of identification of interested par-
ties, the terms of the trust instrument and assets of the trust, the
satisfaction of requirements for transfer in the other jurisdiction,
whether administration of the trust has been subject to supetrvision of a
court in another jurisdiction, and the reason for the requested transfer,
The section 1s patterned after Probate Code Section 1139.2,

It should be noted that a foreign corporation other than a natiogal
banking association authorized to conduct trust business in this state

cammot act as trustee in California. Fin. Code § 1503.

0463/162
§ 1139.13. Notice and hearing

1139.13. (a) Upon the filing of the petition, the clerk shall set
the petition for hear.ng, shall give notice of the hearing as provided

in Section 1209 at least 30 days before the time set for the hearing,
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and shall cause to be malled to each of the persons named in the peti-
tion, at thelr respective places of residence therein stated, a copy of
such notice,

(b) The court for good cause may shorten the time required for
performance of any act required by this section.

(c) Any person interested in the trust, either as trustee, bene-
ficlary, or otherwise, may appear and file written grounds in opposition
to the petition.

Comment., Section 1139.13 is based upon Section 1139.3, he sec-
tion sets out the methed and time limitations for notification of the

hearing., Subdivision (c¢) allows any interested party to appear and file
written opposition to the petition,

04371164
5 1139.14. Order accepting transfer and appointing trustee

1139,14. The court may, in its discretion, grant the petition and
isgue an order accepting transfer of place of administration of the
trust from another jurisdiction te this state, appoint a trustee to
administer the trust in this state, and require the trustee to post
appropriate bond, 1f necessary, if after hearing it appears to the court
that:

(a) The transfer of place of administration of the trust to this
state frow the other jurisdiction will facilitate the economical and
convenient administration of the trust and promote the best interests of
the trust and those interested therein.

{b) The transfer will not violate the terms of the trust.

(c) The trustee appointed by the court to administer the trust in
this state is qualified, willing, and able to administer the trust.

(d} A court in the jurisdiction transferring administration has

approved the transfer if such approval is necessary under the law in the
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other jurisdiction.

Comment. Section 1139.14 glves the court discretion to transfer
place of administration of a trust from another jurisdiction to this
state provided that, if the law in the other jurisdiction so requires,
the court having jurisdiction has approved the transfer. A forelgn
corporation, other than a national banking association authorized to
conduct trust business in this state, cannot act as trustee in Cali-
fornia. Fin. Code § 1503. Section 113%9.14 does not require the court
to issue formal findings.

2437166

3 1139,15, Conditional order accepting transfer of place of
administration

1139.15. Vhen appropriate to facilitate transfer of place of
administration of a trust from another jurisdiction, the court may issue
a conditional order appointing a trustee to administer the trust in this
state and indicating that transfer of place of administration to this
state will be accepted if transfer is approved by the appropriate court

of the other jurisdiction,

Comment. Section 1139.15 provides a method whereby the California
court can indicate its willingpess to accept jurisdiction over a trust
presently administered in another jurisdiction where the law of the
other jurisdiction requires appointment of a trustee in the proposed new
place of administration prior to approving transfer. See, e.g., !ass.
Gen. Laws, Ch. 206, % 29 (1855); .1.C. Gen. Stat. 4§ 36-6 through 36-8
(1966); see Recommendation Relating to Tranmsfer of OQut-of-State Trusts

to California, 13 Cal. L. Revision Comm'n Reports 0000 (1976).

405/829
§ 1139.16, Administration of transferred trust

1139.16., (a) A trust transferred to this state pursuant to this
articie which is a '"trust' as defined in Section 1138 shall be admini-
stered in accordance with Article 2.5 (commencing with Section 1138} of

Chapter 19 of Divisilon 3 of this code.
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(b) A trust transferred to this state pursuant to this article
which is not a "trust” as defined in Section 1138 shall be administered
as if the trust had been subject to supervision in this state from the

time of its creation.

Comment. Sectlon 1139,16 provides that a trust which comes within
the meaning of "trust” under Section 1138 shall be administered in ac-
cordance with Article 2.5 {commencing with Section 1138), Thus, for
example, a testamentary trust which continues after probate of a will in
another jurisdiction could be transferred to California to be admiail-
stered under that article, A trust which does not come within the
meaning of "trust' as set out in Section 1138 shall be administered in
the same manner as Californla trusts of the same type. For example, a
charitable trust, during the periced when no private beneficlary or
remainderman has or may claim an interest would be subject to the super-
vision of the Attorney Generzl under Article 7 (commencing with Section
12580} of Chapter 6 of Part 2 of Division 3 of Title 2 of the Government
Code, and any controversy would be determined by a c¢civil action. See,
e.g., Brown v. ilemorial Nat'l Home Foundatiom, 162 Cal. App.2d 513, 329
P.2d 118 (1958).

0437167
3 1139.17, "Beneficlary' defined

1139.17. For purposes of this article, "beneficiary" means all
persons in being who shall or may participate in the corpus or income of

the trust.
Comment. Sectlon 1139.17 1s the same as Section 1139.7, It elimi-

nates the requirement of appointment of a representative for unborn

beneficiaries.
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4051480
§ 1215.1, HNotice in future interests cases

SEC. 4, Section 1215.i of the Probate Code 1s amended to read:
1215.1., Subject to other provisions of this article, it is a suf-
ficlent compliance with Sections 1120, 1123,5, 1125, 1125.1, 11286,

1138.6 , and 1139.7, and 1139.13, insofar as they require notice to be

given to the beneficiaries of, or persons interested in the trust, or to
beneficiaries or remaindermen, including all persons in being whe shall

or may participate in the corpus or income of the trust, to give notice

in the cases hereinafter provided, as follows:

(1) When an interest has been limited on any future contingency to
persons who shall compose a certaln class upon happenlng of a certain
event without further limitation, motice shall be given to the persons
in being who would constitute the class 1f such event had happened im-
wediately before the commencement of the proceedings.

(2) When an interest has been limited to a living person, and the
same interest, or a share therein, has been further limited upon the
happening of a future event to the surviving spouse or to persons who
are, or may be, the distributees, helrs, issue or other kindred of such
living person, notice shall be glven to such living persom.

{3) Except as otherwise provided in subdivision (2), when an inter-
est has been limited upon the happening of any future event toc a person,
or a class of persons, or both, and the same interest, or a share of
such interest, has been further limited upon the happening of an addi-
tional future event to another person, or a class of persons, or both,
notice shall be given to the person or persons in being who would take

the interest upon the happening of the first such event.
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Comment. Section 1215.! is amended to include within its pro-
visions trusts transferred from other jurisdictions pursuant to Article 4
(commencing with Section 1139.10) of Chapter 19 of Division 3 of the
Probate Code.
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