#36.300 F1L{75

Memorandum 75-54

Subject: Study 36,300 - Fminent domain (Fair larket Value--Church Property)

Attached as fxhibit I {green) is a letter requesting that the Com-
mission amend AB 11 to provide a special rule for valuing property held
for nonprofit, educatlonal, religious, charitable, or related eleemosy-
nary purposes. The rule suggested in the letter is that of the Uniform
Eminent Domain Code, which is reproduced in Exhibit IT (yellow).

The Commission has considered this suggestion on previous occasions.
The rule proposed by the Commission in AB 11 appears in subdivision (b)
of Section 1263.320.

{(b) The fair market value of property taken for which there is
no relevant market 1s its value on the date of wvaluation as deter-
mined by any method of wvaluation that is just and equitable.

The Commission has felt that this rule is adequate and is more flexible

than that contained in the Uniform Eminent Domain Code.

Respectfully submitted,

dathaniel Sterling
Agsistant Executive Secretary
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June 25, 1975

Mr. John H. Delonlly

Executive Secretary

Catifornise Law Revizion Commigsion
School of Lsw

Stanford, Celifornia 94305

Dear Mr, DeMoully:

I sam enclosing a copy of a2 recent federsl court decision of the Third Circuit
Court of Appeals in Pennsylvanis, This decislon holde thst in the event

of condemnatidon of a special purpose property owned by the Lutheran Church
that the condemnee was entltled to either the undeprecieted cost of sub-
ptitute fagilities or 1t the fair market velue of the parcel mequired exceeds
the cost of substitute facilities, the higher of the two measures of com~
pensation,

I cal]l your attention to this decision in regerd to the eminent domain bills
which are currently before the Californims lLeglsiature snd which rlso touch

on this subject, It is our opinion thet the langusge of the eminent domain
bill introduced by Assemblyman Z)berg =s AB 486 which states that the "fair
market value of property owned by & person organized and operated on a nonprofit
bagis is deemed to be not less then the ressonabhle coet of functional re-
placement 1f (1) the property is devoted to and needed hy the owner in order
to continue in good faith its actuml use to periorm--nonprofit, educational,
religious, charitable or related eleemcaynsry services; and (2) the facilitiea
or services are avelileble to the general public," more accurately reflects

the intent of the Court in the Lutheran Church cese than doeg the somewhat
broader language presently contained inm AB 11,

May I requeat that the Law Revision Commission entertain grn amendment to AB 11
to subsptitute the lsnguage of AB 486 in regard to the definition of fair
market velue of orgenizstions which perform nonprofit, educetional, religious,
charitable or related eleemosaynary services,

Sincerely,

Williem R. Burke
Legislative Counsel

WRBR:nnc
Ennlogiunre
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{1-3-2.4) Substitution Cost

Enited Stofes v, 364.54 Acres
{3ed Civ.} 506 F2d 796

‘This is &n interloeniory appral on &
guestion cerlified by the Likal court: whe
Lher cost of replacement of the iaken prop-
erty cza be a permissibie compensation
method (o 2 nonpovernmental condem-
nee, The wial court auswered Lhis gues-
fion in the negative (in lts pretrial ordee)
ant roled fhat V'evidence at the trial should
be resiricted Lo fair markel value as of the
date of taking, or if thal ymeasure is una-
vailabie, 1o Bopsecisted_replacoment cost
of_he propertics gs_improved ot Ehat
date.” Upoa the owner's appeal, Held! re-
versed.

The owner was the Southeastern Penn.
sylvania Synod of the Lutheran Church,
and the subject property consisted of three
camps tolaliing 305,81 acres, The fovern.
ment deposited $485,400 with its declara-
tion of tsking, but the owners contended
that hy reason of certain “'grandfather
clauses” in Pennsylvania legisiation they
are able to operale these camps, bul that
lepistation 2nd federal envirenmental laws
now require [ar more eiaborate facilities,
with the resull that it wouid lake
$5,800,000 to_develop substitute facili-
ties, In any event, it was undisptled that
$£485 000 would fall far short of providing
substilute facilities.

The caurt started with the premise Lhat
the thrust nf mrdern law of gminent do.
main is to interpret “just compensalion™
as a wrincipte of indemnity. “The condem-
nee 15 entitled to be pul in as pood B posi-
tion _pecuniarily as If his property had not
been taken, e must be made whale but
he s entilfed to no more.” If the govern-
ment condemns properly wilth a ready
market {such as commedities} pay¥inent af
fair market vajlup s complete indemnily,
since it makes replacement po sible, How.
ever, Some properlics have no market. At
Jeast, if the properiy is operated for pro-
fit the owners will be able {o take their
capital invesCment {valued by use of capi-
Lalized earning capacity) and put it to other
profitable use, Bul w LABEGLIE LD,
prriyi cdlorprofit — a5 in this

eriy is.noloperal,
——tase — this appreach breaks down, and

the consequent problems ars not always

solved by awarding a.denieciated replace

ment_cosl. “Fair indemnification in such

circumstances requires compensation suf-

ficient li{:rovide a itution forthe te
ci

nigue fzeililtes 5¢ that the funclions car-
ﬁchTEEEn_y,or on behalf of membets of

the communily may be continued, Deprs-

eclated replacement cost often wili not per-
mi{ continuation of such funciions,”
“The o art candidly recognized Lhat the
rost of subsiitule facilities in most instan.
ces will have no relationship (o valualion.
“The dilference belween the markel value
ina private use market and the cost of a
public substityte facility often will result
irom the fact Lhat more_stringent build-

e,

ing codes will apply Lo the new public fa-
cHity ever thiouph the old might have con-
tinued in use. The community is entitled
to be made whols, and Grakilp i Whole
means more than forcing it tp abandon
ils non-profit commuaity use and accept
whal it_could obiain in the markelplace
from a_preliv mntivaled purchoser. Sim-
piy staked, this method Tisuies hal suffi-
cient darnages will be awarded to ltnance
4 replicenienl for the tondemied Tacility.
Notliing Tess would afford jusi éonipenss.
tion. And since the owner of a facility de-
yoled Lo & non-ptofit, public use has a pro-
prietary as well as a comraunity interest in
it, if the fair market value exceeds the
cost of the subslitute facilily, such an Own.
er should be entitled Lo the higher of the
two measures of compensalion.”

The court went on Lo reject the povern-
ment's arpument that the applicability of
this rule shouid turn on the owner's iegal
ohligalion to repiace Lhe taken facilities.
because Lhis would make the owner's Fifth
Amendment rights subject to the vagaries
of local law.

Finaliy, the court turned to the povern:
ment’s argument that this rule should be
available only to povernmental condem.
nees. This was lound unienable. The Fifth
Amendment — pointed out Lhe court —
puarantecs against uncompensaled takings

-

of private property. Theteiore, iU s incon-
céivable thal ﬂ;.e constitutional framers in-

tended td ipipose a greater obligation of
indemnification lﬁ!g 1E|i7:'xthan 1o
ward_private properly owners. And, the
argument Lhat the constitulion does nol
protect community vaives nas iong since
been rejected in Lhe context of tukings of
commanity facilities owned by a povern-
mental entity, “We are not dealing with
congressional largess loward governmental
entitics, which might jusiify a distinclion

- hetween Lhe measure of falr compensation

for povernmental and non-governmental
communily facilities. Rather we are deal-
ing with judicial interprelalion of the tak.
ing clause,”
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B Geemed e he net boss Thon the regsonable cost of funetiona!
replacement I the following conditons axiets (1) the property is

devoied fo and s needed by the nwner in ordos 0 continue in
good faith its aciual use e periorm a pubdic function, or 1o ren-
der nonprofit sducational, religious, charitebls, o cleemosynary
services: and (2) the facilities or services are available io the
general publie.

{e) The cost of functivnal replacement under subsection (D)
includes (1) the cost of a functionally eguivalent site; (2) the
cost of relocating and rehabilitating improvements taken, or if
relocation and rehabilitation is impracticable, the cost of provid-
ing improvements of substantially comnparable character and of
the same or equal utility; and (3j the cost of hetterments and
enlargements required by Isw or by current construction and
utilization standards for similar faeifities.

COMMENT

Section 1004 defines the mrean-

ing of “fair market value" in
terms  which  corvespond  with

widely approved judicinl and siat-
utory definitions. The Uniform
Em:nent Domaint Code rejecis the
“valuye-to-the-taker'” an “'losus-le-
the-cwner'’ approaches o somnes.
sation, and adopts ithe majorily
"market value' tesi gy the suundg-
est and falvest measore. The
term “price” iu Subscetion gl
mesns the amaoet thal woukd be
paid to the selier by ihe baver if
sgreement on f sale were reached.
The term “informed” soferz io
buyers and seilers whe have vea-
sonably compiele knowledze of all
uses gnd purposes fnr which the
property it ronsonably adaptable
and available. Moreover, it i3 not
enotigh that the parties ars not
legatly “obligated’ to buy or seth;

this term also inclades practical
argency or necesaity.,  On the
other hand, if no relevant market
for the property exists, any just
aut equitghie method of deter.
ainink fair market vale may be
sapioyad,

B revoghizes that
spincial purpose preperties (e g,
rabiie  fire  atations, nonprofit
schaoks, charohes, pavks, cemeier-
ies frr which no roalistic market
exints, ey regquore s special rale
for deternmnmng fair market val-
g’ iy nrder to assure just com-
penSation. Thas, under Subsec-
tions [k and {0}, compensation
in such cases cannol be lews {but
than "functional
restacemeny” cost, While thiz ap-
prosca reguires 8 showing that
and rehabilitation or

sophiseet log

may by mare) "
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replac . . re needed in good

faith to continue the purposc for

which the butlding taken Is pres
ently being uscd. it does ned re-
qQuire any offset for accrned de
preciation. Thin approach, how.
ever, is limited to (1) public enti-
ties and private owners ergamzed
and operated for nenprofit pur-
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ased for public or copprofit edu-
cattmral, relipions, or cleemasy
Mary = vices thiat ane aoadabkle to
the wenierid puihic. Property aje-
crated by produecer or
cogperalives, (or examphs
aot aqualify under this
Gqilrement
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