
1/23 9/8/75 

Memorandum 75-60 

Subject: Study 23 - P"rtition of Real and Personal Property 

Background 

The CODnni s sion ha s publi shed it s re commenda tion rela ting to pa rti tion of real 

and personal property, and Assemblyman McAlister has introduced the Commission's 

statute as flB 1671 of the 1975-76 regular session. The bill "ill be set for hear­

ing by the Assembly Judiciary Committee in January 1976. 

At the past several meetings, the Commission has revie1-led 1;he bill to deter­

mine "hat ac-:endments, if any, are needed in it. Exhibit I (green) contains tbe 

changes the Commission has determined to make, along «ith lcecessary adjustments to 

Comments. Exhibit I also contains a fe« technical changes the staff plans to make 

based on suggestions of Commissioners on copies of the report that tiere returned 

to the staff. 

There remain sever~l major points that require resolution. This memorandum 

discusses these points and proposes draft langudge to resolve them. lcfe hope to 

dispose of them finally at this meeting. 

Partition as to Particular Interests in Property 

Typically in a partition a ction, there will be many interests that \clill be 

unaffected by the action. A partition bet",{eee t1W remaindermen, for example, would 

not normally affect such interests in the property as an existing leasehold, d 

life estate, or easement. See, ~ Geary ~ ~ Espinosa, 51, Cal. App. 52 (1921) 

(partition among remaindermen does ~lot affect life tenant); Jameson ~ HaY1,ard, 

106 Cal. 682 (1895)(partition among owners of estate for years does not affect 

rema inderman). 

For this reason, the Commission's partition statute :cequires the complaint 

to set forth the interests a s to \lhich partition is sought (Section 872 .230( d) 
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and requires the plaintiff to join as defenddnts 311 persons havir., interests as 

to \.,-hi ch pa rti tion is sought (Secdon 872.510). The problem that ha s concerned 

the Commission a·~ the past several ",eetings is the possibility that t:1ese pro­

visions might be used by J. cote- ant to seek partition a s against only one of 

severa 1 cotena nts. The pa rti tiol! ,.,-ould then be of only the interest of the one 

cotenant, '"hich, if sold, ',ould brinG an unduly 10;1 price. The Commission 

requested the staff to prepare fuc'ther research on this problem, 1litt ad indica­

tion of how it is handled in other jurisdictions. 

Generally speakinG, other jurisdictions follo" the rule that all parties 

whose interests "ill be affecced by tCle proceeding are necessary parties. In the 

case of partition among cotenants, all must be parties--"In proceedings for par­

tition, "hether at la,,' or in equity, all of the cotenants are indispensable parties, 

and such of them as do not join as plaintiffs must be made defendants." 68 C.J.S. 

partition § 73 (1950)(footnotes omitted). This is also the la" in California. 

Solomon ~ Redona, 52 Cal. App. 300, 30j (1921)( "In 6 suit for partition it is 

indespensable that all cotenants «ho have not united in the complaint be made 

parties defendant.") 

The reason for this requirement is that, in a partition among cotenants, 

all cotenants are "ecessarily affected, since their undivided 

interest in the vhole property is inevi ta bly disturbed. i-lith a 11 the affected 

parties before the court, the court rray order such disposition of the property 

on partition as "ill be equitable. 'ilhen a sale is ordered, it is a sale of the 

e,ltire estate being p:lrtitioned, and not of the individual interests of owners 

of the estate. Schwartz. ~ Shapiro, 229 Cal. App.2d 238, 40 Cal. Rptr. 189 (1964). 

The staff believes the foregoing rules are preserved in the Commission's 

statute. The statute requires the plaintiff to set forth in the complaint 

interests that "ill be !ll9.terially affected by the detion. Section 872.230( c). 
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:1nt;e-:ce:;~t8 of pL~l (~\::.l~-:; 7" r':':;:50tl';~ :':KAa. t .?b'J\lle. b~ ::L:'~11t.-<i out 1"or pa rti t1on, but ._ .......................... -

sought. Thest&f'f a\l,gge8t~ "he t'oUOIoting amendments to resolve the problems: 

§ 872.2..10. Contents of complain! 
872.230. The complaint shaH lIt't fortb: 
(a) A description aBhe property that is the subject of t.he 

action. In the CII.Se of tangible personal property, the 
description shall include its usual location. In d).e case of real 
property, the description shall include both its leg:, .• (!:.1f II! ,:.) 
description and its street address or common designatio J.. - -

(b) All interests the plaintiff bas 0T clai!llil in the 
property. 

(c) All intl;1rests of record or actually known to the 
plaintiff that persons other than the plaintiff have or claim 
in the property and that the plaintiff reasonably believes 
will be materially affected by the lI::tion, whether the 
names of such persons !!Ie known or unknown to the 
plaintiff. __ .'".-.-.-----. __ --#(.~ 

(d) The iAterast.vas to which partition is sought and Ii ~ 
prayer for partition of Ihe lntere:;tsV"-' '0§ 

(e) Where the plaintiff seeks sale of the property, an 
allegation of tht' facts justifying such reHef in ordinary and 
concise language. ,', ", 

Comnumt. Section 872,2JO il; lWW. In Midition ~o the 
information required by this sedlou. other information may be 
necesSllry.See, 8.g., Section 1:0'72.200 i!nf01'!Ill:ltion relating to title 
report) . 

SulxlivisiuD (a) requires !I descl'lp(iOIl of ~he properly thit i.' 
the subject or the attion. It should he noted that !everal 
proPerties may 00 joined in one compl~.int {'V811 though ko<::atd 
in different counties. See, e.sr., Murphy". Superior (;Curt, 138 
Cal. 69, 70 p, 10'10 (1002). And, rea! and personal property may 
be joined in one action. Section 872.240, As ttl jOinder of property 
under varying ownership, see MkidJecoH"F. Grotlire, I~"i Cal. 185, 
100 P.2:l2 (1909). 



Suoolvfsion. (h)- rltq!Jin~t. f'll ;i~k,;:,~;~botl of fiJI tile- r~laintHr's 
E·~t;~re$t fi:; tni' p;'---1P-t"':-~'3'- For ;r~'~":::J:;'(- ,-,~ .. '"T:,>-',:.,.,_f:'. ~n ~n~j;J,:~.L7.'.:n 
al'ti(}D, s(~e Section 872.21:l Vfh;;;"·L- !it-Hf !';ga g, hen on thf,; 
pl"ope~~ty i<:.S lvdi iiS ~f.r.: iatcr( \~ :,.niHc::-~:~ut ~.:..':: rf,~~i-3~(a~n. tht": achc;tt r 

he- IT~ust ;aUcgf'- his LtT fiS \'i __ t.,q 2·- 0(~1f~r tnh.~t['s.t 
Subdivl~:io:e ;{~) :-Y)r~-.<-';CdH~ 1:(,-, ,""; .--!: ~}-~~t!;:,"':\ or !{5rr~~fr SC(:tL-n 

'153. UnU~..:e t.h,_-~ f{)rcL.'~r !;t'o;;,--~s-;rr. th,,··t l·i_":_:F~~~'_~d :~'dt'I~~s~~: h: b£.~ 
>:;et out 1'-0g,fp'·dl,-'·c..~ IJ ~·'ih!-"I:h:',- :-h,-· L·:t: 'T~~;- (,t' .. · .. ' be !'I.tIt'cr-<, .. d~ 
.:.· .. ;,·~:'d .. ".··"1:..::.·1··~ ,··.·r.··.,. ·,;1:~·,:. ,·,·t .. ,.~ ~'-" •... '- t' ',:~ • ~ ''""h' • ~ '-~ , ..,. ,_. ~.... ,.'" 1,: r·~·~,'·;'~L' :,.-:i .. ,c tiC: ;,' .. \Jr.:.ly'- dlOY-'; i.nieft::--.t::;:, .,f! 

P~d~~~t!ff r;;liA1n,.1:-p1-) 't"'·~_:"j \;.-·[~t· r.-~,.:;tb'i;~H·\' i_~f;(x.,t>:: d by tf:t--
~JJ.rtiti:::-]i1; i:~r~5'): .~·(.:<-,t:it·;'·: ,.-J '----' ii.tli ~-':'-"'''''''''f ".;L,./~~"~d ~~" ~ . " ~ ,.,~-.-~" - .- '-".< ~~ ~ '-

suffjf~ipfll. to ?hi"i ?~_~i..i~~ir'~:h'·-:'·; ~11 1(- --i;: .. ~c(ded inte-rests hut 
not- ~:; h) Fnf~;~C(H-d~S; ;,. ~""n~'1l-' k(;c)' \. n tc ~h-: '0hiiJ1ti~.[ it- ~-h'Juk~ tK 

, . ~ .~ . 
notf..:iJ that thefe !nay :;~.: ~;---,-tf'> ,:,;t~_ l'i'-CC:""(,l ~n rx t~~)n~:~! propel"ty 
nh~d tv pf"rfe,;-!- a -:'?t'urd ~/ ji~~~. ~~'ye,q- ~.rr:d~~·r ~he COnlfnt';C;-"j C(:'Q{', 

Parht. i,,'n '0'-' ~Grf-.{:. ~)r .:>i-.-i "_)f d",r- ;, ,t£'ff'SJ'''; ;-1'_ .;-:.·i~.l> \1T. {:n""l ,'~' n'i1.-v h •. -'- /--------".~.- ... ). 
:Jbtained: ~'~I!bd~~~i~H)~l "«'d'j ~"~~.q-, 'ii:C': . t·;-::':~ '-ri~:~tlfl ,-~~~, l ~atate is 
~!eeti()!1 .!'mlo :0 indicate whtdl ;,,;l"'fIill~i_VjnteI!Oe(rto1)e: --~:t' f ....:::::.... ha 11 __ ~_ .. _., . ewer t n a 
affected by the action!" r'or provlSl'Jtl$ re atmg 0 parties i t r t . t 
defendant, see Article 4 (comlllt'm:ing with Section 872.510). n ~~~1~1~~' 0 

Subdivision \ e) require, an alle~:ltion or facts justifying a sale ' . 
of tile property where the plaintiff ,ceks sui.> Shmlld the phijntiff 
fai~ to seek sale a.t the HOle of hk('I.g the (;(nTlp!aint ~ he nl;lj' do so 

. thereafter by mneilding thc con1pl:iint sClbjtct to the #meral 
! ' d'" S . A-l. ,~, d ,-" rUles governing amen rn0n~ ,.-,C""_·_ '. !:-:..('tlon~ ~r .L~lt .~;:.:., an t~'.j 

The defendant may mqm,~t s,Ile by apvopridte pl"<lding in the 
answCl. See Section 87.:;\.410. 

Not,e. The J..angu.a&e rel-, th'l! to the street &dares", or camnon designation, 
if aI(y, is taken fl'Oln the notes of" one ot' ttle Conimhsionera that were returned 
to the staff. 



, 'i. , : ~ : 

·r·{'r-son hil"villg .~ ncn ~~'.'~< ;", ','<,,;:\_, .. :_0-. r,- _": 

r~::fu;i;,~f%:::;~~;T:~:Fc •. ;'~",;.'. .·"i,;:~9~~··E" ':': '\J 
(' "'. f·_"-:. i'> ~~.1' -" ,,' -, ~a ;, J0;~-Hjc'r 

OJ irl,;~d:t.ion.;J- !;~lr:-k' rt: i'~ J. ;'1 ':'~~:-:'(':.!,. 
{~J:l£n,jator}" ;:(~ind('<J":: 

.,'i 

::; t~:::f::~!!f&.i!l:~~;~;:~,,.:; ,; .. !'.'''', ,: ";":i'S;';~i';.~~.·.~~. ,if~-{-~-: i~e1 
\ ?r,;,pert~., y 
'-...!L---=----

Nc,i;t:", '.rn~? U))'.tv..:_:.:'_f--rt,-':} :::-;d.:3 T<'"I,"-vLj:.;',~::;l;.t' ;:h;:'~~(:_t'".m:L:·ul tc; add to t.bif, i3~ct.ion 

lal:.;gti&i1~ !\~lb\:ing t(; :Lnt:·,·:~,,~;;y;_S ;-~~FlrJ;:e{ply ~'-"'i!.li.~.'btJt f.'IT":';} au inal)e~'t.ion. th" 

Partition of Co!lll!IU1litl l?l'O~::t/. 

Section 872.210 18 :Jufftci",nUy bro,,,:: to permit partition of cOIIIIIIUllity 

property, "although e::tisting la'. l!l'f;Chd.cs pil!"tition of COll'lIllUrllty "l"'Operty. 

The COmmission l'equtlsted tht! stu!'f to prepare t,Ii "nr.ly:;ie of the effect of 

the right to pe.rt1tian ~=i ty 'pJ:"cperty on 11. currently l)Eoo1ng dissolution 

of mrrl"'ge proceeding. The eVJ:ff en"q&ie 1& <l.ttc.ched 68 Part 1 of Exhibit 

II (yellow); it reveals't.hat peIT,littIl,,, )l<ilrtltion of cO!llll1uni.ty property my 

analysis indicate~ that thu'e proh.lt'l'.s roo} t:;" met by additior, of I! provision, 

such as the followir.g: 

8'72.'/30. (a) Wh .... n: tnr, court finds that the action is bet"een 
spousell tor partition of t.ilnir oo1!llr.u~,1ty, (;uelli~cOlmlunity, or ~.U8a:i. 
mritd interest in p::<Jpcrty, the court shall crder partition only 
subject to the pr<wis1.on~ of t.!".!" section. 

(b) Tile court sr.dl n01: order £l9 I'd tion if tt finds ",1 tl".el' of the 
following: 

(1) There is "t the t ll),e of trial d })ending proceeding for dissolu­
tion or aOllul.!!1ent of lr.!Irrlag"', 01' for legal ae!'6r~t.ion of t,he spouses. 



(2) The controversy bet',reer:; the spouses "ill require an adjudication 
under the Family Lm,' ".ct. 

(c) In the action, the court rr~y: 

(1) Condition the parr,ition upon such terms 9S ',rill protect marital 
ribhts, ri"hts of Ininor children, and rights of creditors of the community. 

(2) Al101;, apportion, or uitbhold 9ttorney's fees, not"ithstanding 
Arti de 1 (commencing l,i th Sect ion 874.010) of Cha pter 8, taking into con­
sideration ~be earning capacity and !'imncial condition of the spouses 
and the extent, if any, to ','hieh -che fees "ere incurred for services for 
the common benefit. Upon u showin" that the defendant spouse is "ithout 
means to defend the dction or is able to .do so only at a substantial 
financial cacrifice, tile court may order the plaintiff spouse to advance 
or pay to the defendant. spouse rea SOnd ble amount s for attorney's fees and 
costs in defending the action. 

Comment. Section 872.730 is neIL Under former lal" community property 
uas not subject to partition. See Jacquemart v. Jacquemart, 142 Cal. App.2d 
794, 299 P.2d 281 (1956). Although partition of community property is author­
ized by Section 872.210 (see Corr~ent to Section 872.210), Section 872.730 
makes clear chat partition of the corrnmnity interest is not a matter of right. 
Contrast Section 872. 710(b)( partition as to concurrent interests a matter of 
right). . 

Subdivision (a) provides that quasi-community and quasi-marital proper­
ty receive the same treatment as community property. The qUQsi-community 
and quasi-marital property are subject to division under the Family La,., Act 
in the same manner as community property. See Civil Code §§ 4452 (quasi­
~arital property) and 4800 (community and luasi-corrnmnity property). 

Subdivision (b)(l) precludes partition of the community, quasi-community, 
or quasi-marital property if there is 3 currently pending dissolution, 
Qnnulment, or separation proceeding. The policy of the subdivision is to 
prefer division of such property by the family la,l court ;rhether the family 
law action .,as commenced before or after the commencement of the partition 
action. If the property is not divided by the family law court, a subse­
quent partition action may be appropriate. 

Subdivision (b)(2) precludes partition of the community, quasi-community, 
or quasi-marital property even though there is no pending proceeding under 
the Family La., Act, if the court determines that such a proceeding is a more 
appropriate forum for division of the property. Factors which might influence 
such a determination include the need for discretion in making a conditional 
award of the property to one of the spouses, or the need to award the home 
to one spouse ',·,hile making an offsetting award of other community property 
to the other spouse. 

Subdivision (c) is intended to preclude the parcition action from 
derogating and \{eakening the prov1s10ns of the Family Ll-w Act, and thereby 
becoming an Hal~erl1dtive" to it. 

-6-



After having 'rlorked throue;l: this provision, hO'idever} it. is the staff's 

opinion that partition of cOIl1lllUnity property should not be permitted. The 

staff analysis indicates that no ocher community property jurisdiction permits 

pa rti tion of communi t.y propeloty apa rt f,'om a divorce proceeding. Communi ty 

property is of such 1i character that it cannot be mechanically divided in the 

same "ay Ghat joint teruncy propedy or te'ldncy in common property (in which 

che proportionate interests of the parties are kno·.m) can be divided. In 

dividing community property, the family law court must take into account the 

comparative needs of 'the -r:erties to r.he communty (including which of the 

parties is to have custody of childrer,) and must use its discretion in allo-

cating the property. These sorts of considerations are incorporated in the 

draft provision set out ebove; but the staff believes that such considerations 

are really inappropriate in a partition action. 

§ 872.740. Partition of partnership property 

The Commission requested a staff analysis of' the relation between parti-

tion and dissolution of partnership with respect to partnership property. The 

CO!Plllission's consultant, Mr. Elmore, has supplied the staff ,<i th the following 

analysis based on the rough draft of an article for CEB, for confidential use 

by the Commission, preserving copyright. 

Decisional la" permits use of the partition remedy, or more accurately, 
partition procedure, in cases involving partnership property. Under code 
provisions, co-ownership of property in partnership interests is distinct 
from co-ownership of property in joint interests or interests in common. 
Civil Code SEctions 682, 684-686. However, early, as well as more recent, 
decisions affirm the po;rer of' the trial court, in situations involving 
liquida tion of pa rtnership property, '.,here claims of third-person creditors 
are not involved, to proceed by partition or to use partition procedure in 
an equity suit for dissolution. Larson v. Thoreson, ( ) 36 Cal.2d 266; 
Hughes v. Devlin (1863) 23 Cal. 501; Logoluso v. Iogoluso (1965) 233 Cal. 
App.2d 523; Bro;rn v. Fairbanks (19)3) 121 Cal. App.2d 432; Hooper v. Barranti 
( ) 81 Cal. ,~pp.2d 570. 
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The staff believes that the right to make use of partition procedures for dis-

posing of partnership property in appropriate cases is inherent in the Commis-

sion's statute. HmTever, to avoid any implication that the rephrasing in Sec-

tion 872.210 destroys this right, the staff suggests the inclusion of the 

following section: 

§ 872.740. Partition of partnership property (new) 

872.740. To the extent that the court determines that the provisions 
of this title dre 3 suitable remedy, such provisions may be applied in a 
proceeding for partnership accounting and dissolution, or in an independent 
action for partition. 

Comment. Section 872.740 is new; it is an exception to the rule of 
Section 872.710 that partition as to concurrent interests is a matter of 
right. Section 872.740 codifies prior case law to the effect that parti­
tion is an appropriate remedy when the affairs of the partnership are 
otherwise sufficiently settled and what remains is the division or sale 
of the property. See, e.g., Hughes v. Devlin, 23 Cal. 501 (1863); 
Logoluso v. Logoluso, 233 Cal. App.2d~23, 43 Cal. Rptr. 678 (1965). Thus, 
under Section 872.740, partition would not be a suitable remedy if there 
are unsecured creditors of the partnership. 

Persons Authorized to Commence Pdrtition Action 

The foregoing discussions of community and partnership property, the staff 

believes, indicate that Section 872.210 (persons authorized to COmmence partition 

action) is not adequately drafted. The intent of the Commission in the section 

is to grant broad authorization to partition property. However, to what concur-

rent interests it extends, and whether it extends to successive interests at all 

is unclear from the text of the section; it is too condensed and succinct. The 

staff recommends that the seccion and Comment be expanded in the following man-

ner, which should improve the section without altering its intent: 

§ 872.210. Persons authorized to commence partition action 

872.210. A partition action may be commenced and maintained by any 
of the following persons: 

(a) A coowner of personal property. 

(b) An owner of an estate of inheritance, and estate for life, or 
an estate for years in real property ~ ~ property £! estate there­
~ is owned by several persons £E in successive estates . 



Cow~ent. Subdivision (a) of Section 872.210 continues the first 
portion of former Section 752a relating to personal property. 

Subdivision (b) supersedes the first portion of former Section 752 
relating to real property. The former provision, while covering many 
of the usual cases, was unduly restrictive. 

Under subdivision (b), "here property is ovned by sever-al persons, 
whether or not joint tenants or tenants in common, partition is available 
to sever their interests. Thus, subdivision (b) permits partition of 
partnership property. It should be noted, however, that partition of 
partnership property is subject to the limitations of Section 872.740. 

Subdivision (b) also permits partition of community property, which 
was not permitted under the prior 131,. See Jacquell1drt v. Jacquemart, 142 
Cal. App.2d 294, 299 P.2d 281 (1956). For limitations on the right to 
partition community property, see Section 872.730. 

Under subdivision (b), where property is owned in successive estates, 
partition is likewise available. Former law limited partition of such 
estates to actions by a life tenant against the remainderman. See Akagi 
v. Ishioka, 47 Cal. App.3d 426, Cal. Rptr. (1975)(remainde~y 
not obtain partition dgainst life tenant). Subdivision (b) removes3ny 
such limitations. It should be noted, however, that unlike partition of 
concurrent interests which may be partitioned as of right (subject to the 
doctrine of waiver), partition of successive interests is permitted only if 
it is in the best interest of all the parties. See Section 872.710. 

The provision formerly found in Section 752 for partition by a lien­
holder "on a parity "ith that on "hich the owner's title is ba sed" is not 
continued by Section 872.210. The provision was special legislation of 
extremely limited application. See, e.g., Elbert, Ltd. v. Nolan, 32 Cdl.2d 
610, 197 P.2d 537 (1948); Elbert, Ltd.-v:-Glare, 40 Cal.2~498, 254 P.2d 20 
(1953). Moreover, it was an exception to the rule that only the holder of 
a substantial property interest is entitled to demand partition. 

Note. The Commission has previously requested addition of the portior.s 
of the-GOmment relating to the Jacquemart, the Akagi, and the Elbert, ~ 
cases. 

Partition of Property Subject to Homestead 

The Commission requested a staff analysis of the effect of the right to 

partition community property on the homestead exemption. The staff analysis 

is attached as part II of Exhibit II (yellow); it concludes that not only does 

a wife's declaration of homestead on the husband's separate interest in property 

preclude partition of the property, but a wife's declaration of homestead on the 

community interest in property ",ould likewise preclude partition. 
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~ 1'1~ "':II r' ". . t' ". , .. "¥ :t .... , f _""'_' ~A1l!~, l~~~i'("l~n~n:i ~or'- 01 ~lgi'll to parntton 

872.7m tal \l rhp tri"I, \ til' court ~h::t11 determine 
--',) f Exce'"'t 8S Pi'""l:: \vhetner the jJ\:,irlti r h,lS the thtJ.~~ to oartihon. 

!: -= jf""('¥ ' t .......... ------...-.... ··-,-.. ,~-.. -_._--:---t ...... ;;;..;;'"""'='j 
vided inSect on6) \ f)! ~~~il :is t,. Ci .. I\CUrre'lt illt('re~ls in the property 
~. -and -' ; shall b.: as of right uni,,'ss b;ured bYa'valid waiver, 
~ (c; l\~rtlhon (-tL:' ~tj SD:c~x~ssive ~~h;,;re~!ts lU the property 

Shilll be allowed if it is in the best interest of aU the parties. 
The court shall consider whether the possessory interest has 
become unduly burdensome by reason of taxes or other 
charges, expense of ordinary or extraordinary repairs, 

~ character of the property and change in the character of 
the property. since creatiorl of the interests, circumstances 
under which the interests 'were created and ehange in the 

:. circumstances since creation of the interests, and all other 
j factors that would be considered by a court of equity having 

in mind the intent of the creator of the successive interests 
and the interests and needs of the successive owners. 

Comment. Subdivision (a) of Section 872.710 continues In 
substance the portion of former Section 763 which provided for 
pal"tition "upon the Tequidte proofs being made." It 'applies to 
both conte.~ted IWd uncontested trials. In order to make the 
determination that the plaintiff has t.he right to partition, the 
court mU$t find that the pi9.!ntiif has a.n interest in the property 
sufficient to maintain the action. See Section 872,210. In addition, 
the court must find the ey;is!em:e. (If any speciai conditions 

. prerequ.lslte to partition of fnterest5 In particular types of 
property. See. e.g., Civil Code 4 1354 (limitations on partition of 
interests In condomilli urn proper ty) . . 

Subdivision (h) is based on efisting case ];'W. Se-e generally 
discuasion in 3 B. Witkin, Summary of Calif(}l71u; Law, Real 

.. Property ~ 227 (8th ed. 1973). Subdivision (b) does not 
! determine whether a purported waiver of the right ~o partition 
: iI valid but only that a valid waiver is a sufficient defense to the 

right of partition. The validity of a waiver is determined by case 
• law. '!he introduc't.orz proviso of subdivis:l.on (b) makes 
. refere,ice to tvo 51 tua tlcns ",here part Ui.on of' concurrent 
interests is not u matter of right--community propel~y 
(Section 872.7.',0) and partnership property (Section 872.740). 



Subdivision (b) does not affect the l&v relating to partition of 
cotemncy property on ,<{hicC! a homestead hus bee,} declared. See, e.g., 
Squibb v. Squibb, 190 Cal. i'pp.2d 766, 12 Cal. Rptr. 346 (1961)(pal,tition 
available to one cotenant ',,~here homestead declared on interest of other 
cotenant); contrast 'dalton v. ,;alton, 59 Cal. App.2d 26, 138 P.2d 54 (1943) 
(partition not available to~usband where homestead declared on husband's 
separate interest by>!ife). Nor does subdivision (b) preclude application 
of these principals to cOl1'llJunity property on vhich a homestead ha s been 
declared. 

Subdivision (c) is ne'i. Iv ic designed to give the court fairly 
broad discretion in the case of successive Llterests. 

Partition of Successive InteO"ests in Personal Property 

The Commission requested a staff analysis of the right to partition suc-

cessive interests in personal property. The staff analysis, attached dS Part III 

of Exhibit II (yellow), concludes that the right to partition successive interests 

in personalty exists under present law and t<ill continue to exist under the Com-

mission's proposed statute. The staff suggests the addition of language to the 

Comment to Section 872.210 to make this clear: 

Subdivision (a) of Section 872.210 continues the first portion of 
former Section T;i2a relating to personal property. Under former law, 
successive interests in personal property were subject to partition. 
See former Section 752a (law governing partition of realty dPplies to 
partition of personalty) and 4 1. Simes & A. Smith, The Dnr of future 
Interests § 1777, at 108 n.28 (2d ed. 1956). Subdivision (a) continues 
the right to partition successive interests in personal property. See 
also Sections 872.020 (partition of personalty governed by provisions 
of partition statute) and 872.710 (right to partition successive interests 
in property). As to personal property held on an express trust, see Sec­
tion 872.840. 

Definicion of Judgment 

The staff has previously noted a technical g~p in the partition statute: 

Sections 874.210-874.230 deal "ith the conclusive effect of the judgment, but 

"here the property is sold or transferred, there may be no formal "judgment." 

The staff proposed a definition of "judgment" to include sale or transfer, but 

the Commission pointed out the anomaly of an appeal from a sale or transfer 

and directed further staff study of the problem. 
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The staff has concluded that the simplest way of fillinc the gap is to 

define judgment not in terms of the sale or transfer, but in terms of the 

court ~ of sale or transfer. Thus, the staff proposes addition of the 

followLlg section: 

§ 874.240. Judgment defined (new) 

874.240. As used in this chapter, "judgment" includes a court 
order of conveyance or transfer of the property pursuant to Section 
873.750 or Section 873.960. 

Corr~ent. Section 874.240 continues the substance of former Section 
787 '"hich prodded the effect of a conveyance of property in the parti­
tion action. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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liemorandum 75-60 

EXHIBIT I 

Code of Civil Procedure § 392 (new) 

392. (1) Subject to the power of the court to transfer actions 

and proceedingG as provided in this title, the county in which the real 

property, which is the subject of the action, or sone part thereof, is 

situated, is the proper county for the trial of the following actions: 

(a) For the recovery of real property, or an estate or interest 

therein, or for the determination in any form, of 5uch right or in-

terest, and injuries to real property, 

~e* (b) For the foreclosure of all liens and mortgages on real 

property. 

(2) The proper court for the trial of any such action, in the 

county hereinabove designated as the propert county, shall be determined 

as follows: 

If there is a municipal or justice court, having jurisdiction of 

the subject matter of the action, established in the city and county or 

judicial district in which the real property which is the subject of the 

action, or "ome part thereof, is situated, such court is the proper 

court for the trial of such action; otherwise any court in such county 

having jurisdiction of the subject matter of the action, is a proper 

court for the trial thereof. 

Comment. The provision formerly found in subdivision (l)(b) of 

Section 392 is continued in Section 872.110(b)(I)(partition). 

-1-
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Code of Civil Procedure S 774 (repealed). Proceed. of •• le; payment 
into cour t. 

774. When the proceeds of the sale of any shat:e or 
parcel belonging to persons who are parties to the action, 
whether known or unknown, arc paid into courts, the 
action may be continued a9 between such parties, for the 
detennination of their respective cl.ai.ms thereto, which 
must be a~certained .a!1Q adjudged by the court. F\l1iher 
testimony may be taken in court, or by a referee. at the 
discretion of the court, and the C')urt may, if necessary, 
require such parHes to present the facts or law in 
controversy, by pleadings. as in aDCltigiiial action. 

Coament. Former Section 774 is continued in Section 873.850 • 

• 
§. m.cuo. Definitions . . . 

. ' .,8.7:2.(11).. As~ In thiS title: .' .'. .. 
,.,(a} "~ .. melUUan action for partition under thIJ 
tttl~., c. 

·,,{b). "Guardian"includes conservator. .' 
i '. ,. (c1 ,"Lien" means a mortgage, deed of trust, or other 

• ! • Iecurity-tnterest I.n property whether arising from contract; 
statute, common law, or equity.. . ", 

(d) "a-operty': includes real and personal proper\)i­
&II:)' ~"t"l •• "'.'8, IiIR, GI aNI., £At., .. , tharaiR 

(e) "Remainder" inc1udCli reversion, reversionary 
interest, right of entry, and Jxecutory Jnterest. 

(f) ''Title report" IlUM ~J!!!. a preliminary report, guarantee, 

bindar, or policy .of title inaurance, 
l·conuneliL SectI~ri'm()lOprovid~~··defW~ror term. 

used in this title. . 
.. The term"llen"ls defined broat11yin subdiviSion (C) to apply 
to any en~brance on property. including security interests in 
penona.\property. . '. '.' 

The term "title report" In subdMsl.on (f)ia drawn using the 
terminology employed in the titte insurance IndustrY .. 

-~-
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§ g72.040. Compliance with laws governing property transactions (new) 

872.040. Nothing in this title excuses compliance with any appli-

cable laws, reaulations, or ordinances governing the division, sale, or 

transfer or property. 

Comment. Section 872.040 codifies the rule that the partition 

statute cannot be used to avoid any applicable laws governing property 

tranaactions. See, e.g., Pratt ~ Adams, 229 Cal. App.2d 602, 40 Cal. 

Rptr. 505 (1964) (subdivision map act). Whether a particular law, 

regulation, or ordinance is applicable in a partition action is deter­

mined by the terms or a construction of that law, regulation, or ordi­

nance. 

§ 872.110. S~per4er ee~r~ Jurisdiction and venue 

S72.110. (a) The superior court has jurisdiction of actions under 

this title. 

(b) The vroper county for the trial of actions under this title 

(1) Where ~ subject of ~ action .!! real property ~ real 

property and personal property, ~ county in .,hich the real property. 

~ ~ part, is situated. 

(2) Where the subject of the action is personal property, the 

county in which the personal property is principally located ~ in which 

~ defendants. ~ any of them, reside at the commencement of ~ 

action. 

(c) Upon motion, the court may change the place of !!:.!!! ~ 

another county which is ~ proper county for trial, for the convenience 

of witnesses ~ the expeditious determination of the action. 

-3-
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Comment. Subdivision (a) of Section 872.110 continues a portion of 

former Sec lion 755. SlIhd1.visinn (b)( 1) continues language formerly 

found in Section 392 as to t'''''] ;Jropert)' "nd br(ladens it to apply to 

cases involving real aud perBon~l property. Subdivision (b)(2) is new. 

Compare Section 395 (venue). Subdivisi.on (c) limits the grounds for 

venue change as well as the ~untte" to ,.mich V2nue may he changed. 

Compare Section 392 et ~51' ~transfer of action). 

§ 812.250. Lis pendens 
872.250. (a) Immediately upon filing the complaint, the 

plaintiff shaH record a notice of the pendency of the action 
in the oHiee of f.he COUlity recorder of each county in which 
any real property described in the complaint is located. 

(b) If, thereafter, partition of other real property is 
sought in the same action, the plaintiff or other person 
seeking such relief shall immediately record a 
supplemental notice. 

(c) If the notice is not recorded, the court, upon its own 
motion or upon the motion of any party at any time, shall 
order the plaintiff or person seeking partition of the 
property, or another party on behalf of the plain tiff or other 
person, to record the notice and shall stay the action until 
the notice is recorded. '];:',Be l'81l9,QlIlisH MIlIl 98 lit ~il8 
'e:xpense of the p'gintia: 01" otber P'iriOA SQ9kiAg ;partiti9g ef 

*he-pl'e'pel'l!y .. The expense of recordation_ shall be allowed to the party 

incurring .!.t. 
(d) From the time of filing the notice for lecord, all 

persons shall be deemed to have notice of the pendency of 
the action as to the property described in the notice. 

~ 872.310.. Summons 
872.310. (a) The form, content, and manner of service 

of summons shall be as in civil actions generally. 
(b) Service on persons named as parties pursuant to 

Sections 872.530(b) and 872.550 shall be by publication 

pursuant to Section 415.50 and the provisions of this article. 



( 

\ 

f 872.430. Claim for affirmattve T"'.!..i"f (new) 

872.430. The answer may set forth any claim the defendant has for 

contribution or other lCOmpefl3Ftory adjustment. 

Comment. S"ction ~72.4]J is net;. I': avoids the need of the defend­

ant to file a cross-coi£.rplaint for a:tflrnE1ti\7€ relief ~ Compare Section 

431. 30(c) (affirmadw reli!<f m.ly not be "laiw"d in the answer). 

i 872.720. Interlocutory judgment 
ff12.72O. (a) If the court finds that the plaintiff is entitled 

to partition, it shall make an interlocutory judgment that 
determines the interests of the parties in the property and 

orders the partition at the property and.>. unless it is to be later ,-- --_._------
. determined. the manner. of E!!rti t ion . 

(b) If the court determines that it is impracticable or 
. highly inconvenient to make a single interlocutory 
judgment that detennines, ill the first instance, the 
interests of all the parties in the property, the court may 
first ascertain the interests of the original concurrent or 
successive owners and thereupon make an interlocutory 

judgment as if such persons were the sole parties in interest 
and the only parties to the actio11. Thereafter, the court may 
proceed in like marmer as between the original concurrent 
or successive owners and the parties claiming under them 
or may allow the interests to remain without further 
partition if the parties so desire. 

~ 873.010,' Court authority concerning referee 
ff13.01O. (a) The court shall appoint a referee to divide 

or sell the property as ordered by the court 
(b) The court may: 
(1) Determine whether a referee's bond is necessary and 

fix the amount of the bond. 
(2) Instruct the referee. 
(3) Fix the reasonable compensation for the services of 

the referee and provide for payment of the referee's 
reasonable expenses. 

-5-
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(4) Provide for the date (,f commencement of thl' lien of 
the referee allowed by law. 

(5) Require the filing of interim or Hnal aecounts of the 
refpree, settle the accounts ('\f the referee, and discharge 
the referee. 

(6) Remove the referee, 

Comment. SBctioll WI,'tOW Set3 O'lt ;;Qm,C\ hut not all, of the 
court's powers with respect to the referee. 

Subdivision (a). providing lor comt appointment of a single 
referee, supersedes provisions of former Section 763 that 
required the eODSellt of the parties for the appointment of a 
single referee. 

Subdivision (b) (I) is new. Whether a bond is required 
depends on the circumstances of the case. 

Subdivision (b) (2) is new; it gives express recognition to the 
instructions procedure. It is a valuabie tool for resolving 
ambiguities and matters not otherwise covered and, if properly 
used, serves to expedite the action. See also Section 873.070 
(petition for instructions). 

Subdivision (b) (3) states the substance of former Section 768 
in providing for court allowance of fees and expenses of referees. 
See Section 874.010 and Corrunent thereto (costs incurred in 
partition action). 

Subdivision (b H 4), permitting '(he court to fix the date of 
commencement of the lien of the referee (see Section 874.l20), 

is new. It protects the referee in case of later settlement and dismissal 
of the action, For authority· of the court to fix the date of 
commencement of liens of th1: d persons furnishing ~ervices. see 
Section 873.110. 

Subdivision (0) (5) is new, It recognizes the need for and 
practice of the court to receive and pass upon the account and 
final report of the referee ~;nd thereafter to discharge the 
referee. This apphes particularly in, but is not limited to, sales 
transactions. 

Subdivision (0) (6) restates thE: subsbmce of the introductory 
portion of former Section 766. It broadens this provision to apply 
to the referee for sale as well as for division. 

Subdivision (b) (7) is new; for spec.ific provisions authorizing 

appointment of a new referee, see Sections 873.290 (diVision) and 

872.630 (new reference for de~ermination of inteyests of lienholders). 

See also Sections 873.130 and 873.740 (authority of court to order new 

sale). 

- &, .• 
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The division or sale of the property by 
ref'3!ree 'n comply with all laws, reguiat;')n and 
ordinances gO'>l,.emlng ,u.ch transactions inch.. where 
applic~ble; but ~~mited to, the fo!lowilJ,V 

(aj Zonmg reqUlr&rn~nts. /'" 
(b) Environmental i~et r~ and similar re-

quirements. X 
/' "-

(c) S~bdi\~5i~~1 ,ar:cl r~~el I~a~ ~lrements. 
(d) L.nd detilCat 6nqulle.rL.nts. ~ 
(e) Street OR ng and closing provisions>~ 
C;ommentc ",ction 1'fi3~~'lC b new. It makes clea)~-lha:. the 

actIons ,e referee !il Ulsposmg of the property ancf'\y ,he 
, .. 

~ 873.230. Division involving purported conveyance 

873.230. Where prior to .~. ~~.£.ement of -"!!. action a party has 

executed a deed purporting to conv,!y to a purchaser a portion of the 

property to be diVided, to the extent it can be done without material 

injury to the rights of the other parties, the property shall he so 

divided as to "allot that portion t(, the purchaser, the purchaser's heirs 

or assigns, or such other acti.on shall be taken as to make the deed 

effecutal as a conveyance of that portion of the property. 

§ 873.640. Manner of notice of sale 
873.640. (a) Notice of the sale of real or personal 

property shall be given in the manner required for notice 
of sale of like property upon execution. Such notice shall 
also be given to every party who has appeared in the action 

and to such other interested persons as may have in writing requested 

the referee for special notice. 



( , 

t' , , 

(b) Where real and p[;fsrmal property are to be sold as a 
unit, notice of the saie may be In the manner required for 
noti ~e of sale of real propert) aknp, 

(c) The court m.l)' nt'em .,c)ch additioilal notice as it 
deems proper, 

(d) Where the ('(,m·t. crders " n,~w sal" of property 
pursuant to Sect.ion 873130 0,' Seetina 873.740, nolice of sale 
shall be as provided in thi, sectwn. 

§ 873.77U. Taking setoff fnlln party purchll~er 

873~770. wnere the f,urdlasE,r- :!.s Ii p.-lrty .?! .. h.it':r~1:01}er entitled to.a 

share of the proceed" 0 f sale, the H'[ ere" may: 
(a) Take the purchaser's receipt for so much of the 

proceeds of sale as belongs to the purchaser, 
(b) Take security, or other arrangement satisfactory to 

the- referee, for payment of amounts which are or may 
become due from the purchaser on account of the expenses 
of sale, general' costs of the action, and costs of the 
reference, 

§ 873.820. Application of proceeds of sale 
873.820. The proceeds of sale fOT any property sold shall 

be applied in the following order; 
(a) Payment ofthe expenses of sale. 
(b) Payment of the other costs of partition in whole or in 

part or to secure any cost of partition later allowp.d. 
(c) Payment of any liens e<:'j3t\ftiss on the property in 

their order of priority except liens which under the terms 
of sale are to remain on the property. 

(d) Distribution of the residue among the parties in 
proportion to their shares as determined by the court. 

Comment. Section 873.820 continues the substance of former 
Section 771 and extends it to the sale of unencumbered as well 
as encumbered property. The provision formerly found in 

Section 771, requiring payment of liens prior to the lien upon 
which the owner's title is based, is not continued since the 
provision formerly found in Section 752 for partition by a 
lienholder is not continued. See Comment to Section 872.210. 

The preference for payment of the expenses of sale in 
subdivision (a) is new. For the costs of partition (subdivision 

-./-
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(b», see Chapter Il (commencing with Section 8 1,7.010). Subdivision (c) 

provides for payment of Ue:ns l'.1 r-he p1"o"er'y (including liens on undivided 

interests :f 1 t.he property; rt,;;gardl.::"~s f.irH;~th0r t~1fl lie" holder is a party 

unless the prope!"ty !:nab heen sold sr.lbj~·~(~t. to. thi: lien. In ease of a 

dispute. concernir~g rri.ylnl:!1t of a 1ie1';, tb,;.' proceed.s may be de.posited in 

cout't pursuant t:) Se~ t ion n. 73. 81C r:.·:":nd l.ng re[~c lut ton 0 f the dispute. 

873.850. 1;1",,, tht pr"~",,cts of t'.l'" oJ'." ,,(,longing to persons who are 

parties to the action, whethet known Dr unknown, have not been allocated 

between Buch parties, the action may:'" continued as between such parties, 

for the determination of their respective claims thereto, which must be 

ascertained and adjudged by the court. Further testimony may be taken 

in court, or by a referee, at the discretior. of the court, and the court 

may. if necessary, requiYe such parties to pr"sent the facts or law in 

controversy, by pleadings, as in an original action. 

Comment. Section 873 ,850 continues the substance of former Section 

774. 

§ 874.110. l'ayment by parties 
874.110. (a) The costs of partition as apportioned by the 

court may bf' 'jrder~d paid in ,.vhole or part prior to 
judgment. 

(b) Any costs that remain unpaid shall be inciuded and 
specified in the judgment. 

Comment. Section 8i4110 sllpnsedes portions of former 
Section 796. While subdivision (a) require., payment by the 
parties, it should be noted that, in the Case of sale of the property, 
the proceeds are to be applied first to discharge the costs of 
partition before disbursement (0 the parties. Section 873.820. 

Subdivision (b) requires the judgment to list only amounts 
remaining unpaid rather than ail amollllt~ apportIOned to the 
parties under the former provision. See also former Section 798. 
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The judgment referred to in this 8ud the succeeding sectionll of this 

article is the judgmecu entered at th" conclusion of the ease in the 

trial eourt. 

§ 874.13(). Enforcement of Hen 
874,130. Upon application of a penon entitled to a lien 

imposed llnc:er ~his ;;;ttidc and upun a showing of good 
cause. the co'_,rt may ')T,je' 1l sal e ,,1: gl!. 5.:!: .. ';. .l'9.,,?t iOE of the p·roperty before or 

after judgment for the benefit of all sllch lien claimants 
without priority [(Il:ong them. 

§ 874.210. Persons bound by judgment 
874.210. The judgment in the action is binding and 

cortclusive on all of the following: 
(a) All persons. known and unknovm who were parties to 

the action and who have or daim any interest in the 
property, whether present or future, vested or contingent, 
legal or beneficial, several or undivided. 

(b) All persons not in being or not ascertainable at the 
time judgment is entered who have any remainder interest . 

. in the property, OF any part thereof, after the determination 
of a particular estate therein and who by any contingency 
may be entitled to a beneficial interest in the property, 
provided the judge shnll make appropriate provision for the 
protection of such interests. 

(e) AU Except. ~ l'rc:vide ic.~,ctioEc 874.230, al:!:, persons who were 

not parties to the "c.tion and 

who have or daim any interest in the property which was 
not of record at the time the lis pendens was filed, or jf none 
was filed, at the tim:; the judgment was recorded . 

. (d) All persons claiming under ,my of the foregoing 
persons. 

§ 874.236. 
874.230. 

Unrecorded interests known to plaintiff 
~. ith~tlln8iHg Sooti(m S74.iHQ, 'II~lefe !tR 

eee .. ,aftl!-et'-el';fte .. Wher" .'!:. person having ,}r claiming an unrecorded 
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interest in the property or part thereof was not a party to 
the action but Ww 9g\l'1~iUIS;<- '"liIi9IWb~1 iilllmld haBe beeG 
kRQlI'Q gr the existence or claim of the interest was actually 
known to the plaintiff at allY time before entry of the 

interlocutory judgment .2.!. WOL.l_4u .!~~v~ Ee~~ reasonably apparent from!!!. 

inspection of the ~op~rtL , 

the judgment ::ioes not affect the 
interest of such ''!e€''''t"'.ltl~ atllet' pel·son in the portion of 
the properly or proceeds of sale thereof allocated to the 
plaintiff. 

Comment. Secti0n 874.230 is new. It is intended to 
implement the requirement of Sectinn 872.510, making 
mandatory on the plaintiff the joinder of all persons "actually 

known" to the plaintiff or reasonably apparent· from an inspection of the 

property baving or claiming 'ill interest in the property or part thereof 

as to which partition is sought. 
Section 874.230 is an exception to the rule stated -in Section 

874.210 (c) that the judgment bind~ aU persons having 
unrecorded interests in the property. It should be noted that 
Section 874.230 makes the judgment not conclusive only with 
respect to the share of the pI ain tiff. The portions of the property 

. allocated to other parties in case of a division, or the entire 
property in case of a sale to a bona fjde purchaser, are free of the 
unrecordecd interests, 

OPERATIVE DATE; APPLICATION 
TO PENDIrJG ACTIONS 

SEC. 7. (a) This act becomes operative January 1, 1977. 
(b) Subject to subdivisions (c), (d), 'and (e), in the case 

of an action commenced prior to the operative date, this act 
upon the operative date applies to the action unless in the 
opinion of the trial eDurt application of a particular 
provision would be materially inconsistent \\oith the 
proceedhigs theretofore had or would substantially 
interfere with the effective conduct of th.e action or the 
rights of the parties or other interested persons, in which 
case the particular provision does not apply and the law 
applicable thereto prior to the operative date applies. 

(c) Code of Civil Procedure Sections 872.210 and 872.710 
do not apply to an action commenced prior to the operative 

date ~ the law applicable .thereto prior to the operative date 

applies • 
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(d) If, on the operntivC' dat<-, 'mmmom was issued but not 
served in an action, service and proof of service may be 
maoe pursuant to the bw ;:;p,J!icable thereto prLr to the 
operative date. 

I \ Ii' ,j..h-~ p . . r")' '~. '1~"~' - . '-"'1~"":""··J.· 'h'"" 'c;,. t k ,e, 1., 011 ~d~ _ ... pf.~' (" he;. "'~tC~ SC ... ,~uHIL~, , .. l:\te D..:,en a en, 
investments rm;de, at fwd, dep()~ited pursual1t to former 
Code of Civil Pwcedm e :Jer:tiotlS 777, 788, 793, or 794, or a 
trust has been e~tabH"h8ci DU7suant to [muler Code of Civil 
Proc:::dure S2ctnn 784, l'M' tr.ial c(;urt retaim jurisdiction as 
provided under the la·A' applicable thereto prior to the 
operative dale, The trial court, upon wasonable notice and 
opportunity to be hend and If it appea,'s in the best 
interests of the pa,tie" and 'Jlhi:'l' interested persons, may 
order that securities, investments, or funds held by the 
county clerk be assigned, delivered, or paid over to a 
trustee or agent, or otherwise tmnsferred from the name or 
custody of the county clerk. 

parity with that £.I:!. whiQ:!. th~ ~er~!!. title ~ l>ased !!Iall be commenced 

prior ):0 ~ £p'erati.~£ dat"-'. 
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Memorandum 75-60 

EXHIBIT II 

SELECTED PROBLEMS IN PARTITION 

by Robert J. Murphy III 

Part 1. Partition of Community Property 

The Commission's Recommendation Relating to Partition of ~ ~ Personal 

Property >lould allo>l a partition action to be commenced and maintained by a "co-

1 
owner" of personal proper~y or an "ovner" of specified estates in real property. 

The staff has advised that this provision "ill probably allow partition of com­

munity property, not presently allm,ed under California lav. 2 ',-Ihere the family 

residence is the only real property asset of the parties, the question whether 

partition of community property should be dllowed is largely academic, since the 

wife can always prevent partition of such property by filing a homestead decla­

ra tion even a fter this pa rti tion ~ ction ha s beel' commenced. 3 

To allow partition of community property will permit a spouse to obtain 

division of property o'.er the objection of the nonconsenting spouse without the 

necessity of filing an action for dissol.ution of marriage or legal separation, or, 

if a decree of legal separation has been made "hieh fails to divide the community 

4 
property, to ob~ain division without dissolving the marriage. On the other hand, 

1. Proposed Code Civ. Proc. § 872.210. 

2. Jacquemart v. Jacquemart, 142 Cal. App.2d 794, 299 P.2d 281 (1956). Similarly, 
a common la" cotenancy may not be divided by the court in an action for dis­
solution; partition is the proper remedy. E.g., Maher v. Maher, 261 Cal. 
App.2d 30, 31-32, 30 Cal. Rptr. 516 (1963);~a v. Barba, 103 Cal. App.2d 
39;, 396, 229 P.2d 465, (1951). 

3. See lvalton v. Halton, 59 Cal. App.2d 26, 138 P.2d 865 (1942). 

4. The court is required to divide the community property in a decree of legal 
separation, or must reserve jurisdiction t.o do so. Civil Code § 4800(a). 
A decree of legal separation may nonetheless fail to divide all of the com­
muni ty property, in ',hieh ea se the property reta ins its community eha ra der 
until the marriage is dissolved. See Jacquemart v. Jacquemart, 142 Cal. 
App.2d 794, 299 P.2d 281 (1956). 
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in a partition action, the court lacks the discretion
5 

it has in a Family la" 

Act proceeding to make a conditional aHard of the property, for example, to a 
, 

wife ,dth minor 2tildred,o or to auard the home to t,'e wife Hhile making an 

offsetting auard of other cOIJ1lm.mity property to the husband) Thus, to allow 

parti cion of community property '"he,~' an 8 etion for dissolution of marriage or 

legal separation is pending gi'es a tactical advantage to the noncustodial 

parent (normally the husband) he does not nmi possess. 

In vie'.' of these problems, the sta ff ha s examined the la" of the seven 

other community property ststes8 "ith respect to the question of "hether community 

property may be partitioned. L, Idaho, Nevada, Ne" Mexico, and vlashington, the 

partition statute is limited to O,iners of cornmon la" cotenancies. 9 In none of 

these four states ha s the question of "hether community property may be parti-

tioned been considered in a published appellate decision. 

5. Partition is generally a matter of dght. 3 B. ',!itkin, Summary of California 
law, Real Property § 227, at 1955 (8th ed. 1973); )9 Am. Jur.2d, Partition 
§ 3, ~73 n.13 (1971). 

6. Supplementary Report onche Family law [,ct, Assembly Daily Journal, February 
26, 1970. 

7. Civil Code § 4800(b)(1). 

8. These are Arizona, Idaho, Louisiana, Nevada, Ne,; Mexico, Texas, and Washing­
ton. 7 B. Hitkin, Summary of California la", Community Property § 1, at 
5094 (uth ed. 1974). 

9. Idaho Code § 6- 501 (Babbs-Merrill 1948 )(parceners, joint tenants, or tenants 
in common); Nevada Re'!. Stats. § 39.010 (1973)(joint tenants or tenants in 
common); Ne" Mex. Stats. 1953 § 22-13-1 (Allen Smith 1954)(joint tenants, 
tenants in common, or coparceLers); Rev. Code of Hash. § 7.52.010 ('vest 
1961)(tenants in common). 
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Arizona, Louisiar:a, and Texas 'lave more broadly "orded ptlrtitio" statutes.
lO 

However, l,either Alizona nor Texas allo.., partition of community property apart 

f d · d' 11 . . 1 h rom a lvorce procee lnu;, and. LoU1Sl.dtia fa lows t e Sdme rule but makes J. 

i 
. 12 

s ,atutory (?xceptl.on where the husber:d has been guilty of mismanagement of the 

. 13 
communl.ty. 

The principal objections to dllowing partition of communHy property seem 

to h~ve been that (1) H deprives the trial court; of the discretio]'; it possesses 

14 
in dissolution of marriage proceedings, and (2 ) it allows piecemeal li tigatio,: 

10. Ariz. Rev. StdtS. §§ l2-l211 ("[t]he mmer or claimant of any real property 
or any interest therein may compel a p~rti~ion ... "), l2-l222 ("[plart 
owners of persoool property may be compelled to make partition ... " )(West 
1956); Tex. Civil Stats., Arts. 6082 ("[alny jobt owner or claimant of any 
real estate or of any interest thereii, ... may compel a partition there­
of ... ,,), 6101 ("[plart owner'S of personal property may be compelled to 
make ptlrtition ... ")(Vernon 1962); Ls. Civil Code § 1308 (Babbs-Merrill 
1947)("[tlhe actio •. of partition will not only lie between coheirs and co­
legatees, but between all pel'sons ·"ho hold property in common, from what­
ever cause they may hold in common"). 

11. Rodieck v. Rodieck, 9 Ariz. App. 213, 219 n.6, If 50 p.2d 725, 731 n.6 (1969) 
(" ... ""'e are unable to find any case in this jurisdiction in which parti­
tion of community property has been allowed ... "); M>honey v. Snyder, 93 
s. Vi. 3:J. 1219, 1221 (Tex. Ci v. App. 1936)(". . . there ca n be no pa rtition of 
the community estate bet1,een the parties so long as the marriage status 
continues"); M>rtin v. M>rtin, 17 S.\.T.2d 789, 792 (Tex. Comm'n of App. 1929) 
(" .•. ;,e know of no 3uthori ty, and llaYe been cited to none, authorizing 
the partition of community property betwee" the husband and wife except in a 
diYorce proceeding •.. [or 1 after divorce','proceedings have been had"). 

l2. Ls. Civil Code § 2404 (Bobbs-Merrill 1~'47). 

13. Mitchell v. Corrmissioner of I~ternal Revenue, 430 F.2d 1, 6 n.6 (1970); 
Thigpen v. Thigpen, 231 lao 2Q6, 227, 91 So.2d l2, 19 (1956). Louisiana 
precedent should be accepted ",lith cdution, since Louisiana derives all of 
its 1m, from the ciYil tradition and none from the common la\l tradition. 
Creech v. Capitol M9.ck, Inc.,287 So.2d 497, 509 (Ls. 1974) .. 4lso, the Louisi­
ana cases use the term ;'partition" for division of property, both in and 
apart from the proceedings for dissolution of marriage. E.g.) Campbell y. 
S:E.oggins, 191 So. 2d 154, 1)7 (Ls. App. 1966). - .-.. -~. " 

14. See Becchelli v. Becchelli, 17 P.riz. App. 280, 283-285, 497 P.2d 396, 399-
101 (1972). 
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of property issues. 15 These objections can be satisfactorily met in our pro-

posed partition statute by adding e provision for a s'cay of the partition suit 

"'hile an action for dissolution of marriage, legal separation, or annulment is 

pending. 

~ II. Partition 2! CoteDdncies Subject!£~ Homestead 

Under existinc California la'.' , ',hether a cocenancy subject to g homestead 

may be compulsorily partitioned depends on whette,- the homestead is created 

merely ill the interest of the co ce,',ant opposing partitio'l, or is created in the 

entire property. 
16 

A statutory homestead normally may be created only in the 

interest of the cotenant ,'ho executes the homestead declaration, and the right 

of other cote,.Jants to compel partition is not affected. 17 And, in "che case of 

18 
a probate homestead, the court can create a homestead in the deceased husband's 

undivided half interest in property held by him and a third person as tenants in 

common, but cannot reach the interest of the cotenant. 19 The cotenant, therefore, 

may compel partition of the property even though it is subject to a probate 

20 
homestead. 

15. See Daigre v. Daigre, 230 La. 472, 477, 480-482, 89 So.2d 41, 43-45 (19')6). 

16. The homestead which is created by the filing of a declaratioL of homestead 
under Civil Code Sec·.·.ions 1237-1304 is commo"ly referred to as a "statutory" 
homestead. See Walton v. Halton, ';9 Cal. App.2d 26, 31, 138 P.2d ,)4, 
(1943) . 

17. Vliltrakis v. Filtrakis, 244 Cal. !lpp.2d 2;'7, 259, >3 Cal. Rptr. 97, 
(1966); Squibb v. Squibb, 190 Cal. App.2d 766, 769-770, 12 Cdl. Rptr-:--}46, 

- (1961); Young v. Hessler, T2 Cal. App.2d 67, 69-70, 164 P.2d 6~" -
- (1945); Priddel v. Shankie, 69 Cal. App.2d 319, 325-326, 159·P.2d 438-,-
- (1945). See Civil Code § 1238 ("[1]f the claimant be an unmarried per-
SOn ... '~he homestead lJIdy be selected f'rom aey of his or her property"). 

IS. The probate homestead is duthorized and governed by Probate Code Sections 
66Q-66S. 

19. Estate of Kachigian, 20 Cal.2d 7ST, 792, 128 P.2d 865, (1942);Priddel 
v. Shankie, 69 Cal. App.2d 319, 325, 1;9 p.2d 438 (1945). 

20. Id. 
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A married -,Ioma", however, may decltlre a homestead in both her and her 

21 
husband's interest in a cote,ancy held by the t"o of them, and such property 

is thereafter immune to compulsory partition, at least "ihile the parties remain 
22 

married. Simildrly, a probate homestead rndy be cre~ted il' the >!hole of the 

deceased husband's sepaN ce propercy and, when so created, binds distributees 

of the property and prevents partition over the wido,",'s objection. 23 The rule 

24 
is generally -Lhe same in other states. 

21. Civil Code § 1238. 

22. Walton v. ,.,'alcon, 59 Cal. App.2d 26, 33-34, 138 P.2d 54, (1943). 
Accord, Johnson v. Brauner, 131 Cal. App.2d 713, 722, 281~2d )0, (1955) 

dictum); Kaupe v. Kaupe, 131 Cal. App.2d 511, 314, 280 p.2d 856, ---(19]5) 
wife who had crea ted homestead denied partition). Upon the partieS"divorce, 

the wife's homestead interest in the husband's share of the property termi­
nates and either party may thereafter compel partition. See lang v. lang, 
182 Cal. 765, 770-771, 190 P. 181, - (1920); California Bank v. 
Schlesinger, 159 Cal. App.2d Supp.tl54-;-tl66-867, 324 P.2d 119, ______ (1958). 

23. Priddel v. Shankie, 69 Cal. ~pp.2d 319, 325-326, 159 P.2d 438, (1945); 
Mills v. Stump,-·20 Cal. 'I'PP' 84, 128 P. 349 (1912). ------

24. Annot., 159 A.L.R. 1129 (194 •. ); Annot., 140 A.L.R. 1170 (1942). 

One source of confusion in the law of partition, as affected by 
dm'er and homestead L.terests, is the failure to separate and distinguish 
cases of dower or homestead rights attaching merely to the i"terest of a 
coteMnt from cases where such rights are held iL respect of, or consti­
tute a claim or encumbrance against, all fee interests. For if the 
dower or homestead exists merely in favor of the spouse or family of a 
cotenant, it is clear that other cotenants have a right o~ partition 
superior thereto, the dover or homestedd in such case being no more ef­
fectual to prevent partition than the undivided interest to which it is 
limited. [Annot., 1;'9 A.L.R. 1129 (1945},1 

"In the majority of jurisdictioJls ,,,herein the question has arisen, it is 
held th& t a joint teuant or tenant· in common of land may a cquire homestead 
rights therein cO the extent cf his iqterest, although he may not assert such 
rights in a manner prejudicial to his cotenants." [Annot., i40 A.t.R. 1170 
(1942).J "The cases uniformly hold or assume ... that the homestead rights 
of a cotenant, or of his spouse or fdmily, in respect of his interest in the 
common property are not a bar to partHion." [Id. at 1171 (cited with c.pproval 
in Young v. Hessler, 72 Cal. App.2i 67, 69, 164~2d 6), (1945), and 
Priddel v. Shankie, 69 Cal. App.2d 319, 325, 159 p.2d 438-, - (1945».1 
However, where the homestead is created by "the absolute owner" of the property, 
"the homestead rights . . • a tta ch to the vhole property, not merely to a 
share therein." [140 ,~.L.R. 1170 (1942).J 
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It Hould appear that the Commission's proposed new partition statute 25 

effects no change in existing la1" '"ith respect to partition of land subject 

to homestead. Since the pouer of a married ,1011'.1''', to declare a homestead ex­

tends to community p"operty,26 the rule of the '"alton case
27 

barring perti-

tion of a co·cenancy subject to a i'lomestedd would seem to apply equally to 

communi ty property subject to 8 homestead. 

~.ill.:. Par-tit io, _o_f Successive Interests _i_n ;;.P~e_r..;.s..;.o~na....;;l Property 

"Although the Civil Code is not explicit, it appears from various deci-

sions that valid future interests in personal property may be created in Cali-

28 
fornia. II 

in chattels 

In general, the decisioLs "have recognized the possibility of creating 

29 
personal all of the types of future interests which have achieved 

30 
recognition in connection with land." 

25. !\.B. 1617 (1975-76 Reg. Sess.). 

26. Civil Code § 1238. 

27. 59 Cal. App.2d 26, 138 P.2d ~,4 (1943). 

28. 3 B. J.!itkin, Summary of California Law, Personal Pl'Operty § 15, at 1627 
(8th ed. 1973). 

29· A chattel persoG"l is tangible, movable 
of Restitution § 128, commelt b (1937). 
Conflict of LaHS § 56, comment a (1971). 

personal property. Restatement 
See Restatement (Second) of 

30. 1 L. Simes & A. Smith, The Law of Future Interests § 360, at 388 (2d ed. 
1956). The authors are here referring to legal estates in personalty; 
"there has never been any question that all varieties of future interests 
could be created as equitable future interests" by placing a chattel 
personal in trust. Id. § 351, at 375. There is 8 "substantial exception" 
to the rule allowing the creation of' future interests in personalty ,,,here 
consumables are concerned. Id. §§ 360, 370, at 389, 405-408. " ... [T]he 
whole topic is and long has been a little explored backwater of the law. H 

~ § 352, at 379. 
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Future i;;terests have been found to exist in corporate stock and building 

32 
and loan investment certificaces,31 slaves, money, clothing, farm equipment, 

1{ine, livestock, and notes 2nd "ccounts,33 d chashier's check, looms in a 

fsctory, renecs, royalty in oil brouJ"t to the surface, ships, stocks of mer-

ha d ' d" h 'nk 34 c n lse, an " JOlnc LU account. 

The question of "hethel' partition may be had of successive interests35 in 

personalty has bee.l the subject of LO reported judicial decision in California 

or elSe1{hel'e.3
6 

A leading 1;reatise suggests that, by statute, partitioL of suc­

cessive interests L personalty is svailable i" California to the same extent as par­

titio:! of' successive interests in realty,37 although this conclusion'does not appear 

to'be well supported. 38 If the conclusion is correct, however, then part~tion of 

31. 3 B. flitkin, SUIJ1lnary of California La", Personal Property § 15, at 1627 
(8th ed. 1973). 

32. 1 1. Simes & .A. Smith, The La'" of Future Interests §§ 356-357, at 381-385 
(2d ed. 1956). 

33· ~ § 389, at 404,.89. 

34. 68 C. J. S. Partition § 24 (195,0). 

35. As commonly used, the term "successive interests" appears to mean a present 
interest follo,",ed by J future ii.terest. See, e.g., 4 1. Simes & ',. Smith, 
The Law of Future Interests §§ 1769, 1773, at 100, 105 (2d ed. 1956). 

36. 41. Simes & 11. Smith, The La,", of Future Interests § 1776, at 108 (2d ed. 
1956) . 

37. Id. § 1777, ac 108 :l.28. 

38. The authors note that California Code of Civil Procedure Section 752a "in 
effect" provides that the statute dealing with partition of realty shall be 
applicable to personalty. Ho1{ever, Section 752a merely provides that 
"[i]n all such actions [for partition of personalty] the provisions of this 
chapter shall govern 1,herever applicable." The conclusion that this language 
incorporates the provisions of Code of Civil Procedure Section 752 author­
izing partition of certJin kinds of successive interests in realty seems 
tenuous. Finally, the fact that Section 752a authorizes partition by 
"coo1{ners" of personal property sheds little light on the question of 
whether partition is available to ow"ers of successive interests in 
personalty. 
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successive interests in personalty is presently available to a life tenant 

as against remaindermen, since that is the CalifOl'nia lav vhere realty is con­

cerned.
39 

Following the same logic, 'lo,rever, pElrtition of successive L1terests 

in personalty ',lOuld not nov be availlble to a remainde~'ma" a s against a life 

tenant, "iLce that is the California IS1, ,·!here realty is concerned. 4Q 

It is arguable tbat the p01{er to p&rtition successive interests is broader 

,.,ith respect to personal property tban vith respect to l-eal property in Cali-

fornia since u~.der Code of Civil Procedure Section 752a "co-owners~' of personal 

41 
property may have partition, dnd in another statutory section the holder of 

3 future interest is described a s "the o'<ner." However, remaindermen lacked the 

42 
power to pElrtition at common la,,', and since it is not clear whether the statu-

tory term "co-owners" is intended to include remaindermen where personalty is 

concerned, such pO'.{er may well be lu cking in California. 

39. Code Civ. Proc. § 752 (authorizing partition of real property "subject to 
a life estate vith remainder over"). See Garside v. Gcirside, 80 Cal. App.2d 
318, 326, 181 P.2d 665, 670-671 (1947). California is appElrently the only 
state "here successive interests may be partitioned "where there is no con­
curre,.t cotecancy." 4 L. Simes & A. Sr',ith, The Law of Future Interests 
§ 1773, at 105 (2d ed. 1956). [,ceoI'd, Dixon v. Dixon, 189 Neb. 212, 215, 
202 N.H.2d 180, (1972). 

40. Akagi v. Ishioka, 47 Cal. App.3d 426, 120 Cal. Rptr. 807 (1975). Accord, 
4 L. Simes & 1\. Smith, The Law of Future Interest s § 1773, at 105 ( 2d ed. 
1956)(in California" ... there is a liability to bave his interest pElrti­
tioned on the pElrt of the remaL,dermalO but not a power to partition"). The 
courts have generally distinguished betweeL the liability to partition of 
owners of future interests and their power to partition, the former being 
"more extensive" than the latter. 4 L. Simes & A. Smith, ~ § 1765, at 
89. 

41. Civil Code § 690 ("[al future Lterest entitles the owner to the possession 
of the property only at a future period"). . 

42. 4 L. Simes & A. Smith, The La;; of Future Interests § 1764, at 88 (2d ed. 
1956). In no event may the owner of a future interest not indefea sibly 
vested compel pElrtition: ·'[elver: under sbtutes containing the most sweep­
ing terms this is the construction uniformly made." Id. § 1772, ~t 103-104. 
Accord, 68 C.J.S. Partition § 58(d)(1950). The reason-for this rule is, of 
course, that the owner of a contingent future interest may never come into 
possession, and thus should be given no present interest in severalty. 
4 L. Simes & ,0,. Smith, supra § 1772, at 101,. 
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Section 872.210 of the Commission's proposed pertition statute uill con­

tinue the provision of the existinG statute 43 authorizing partition by a co-

44 
mmer of personal property. That the proposed statute .dll authorize pdrti-

tion of some successive iroterescs L1 personalty appeili"S clear from proposed 

Sections 872. 710( c)( giving the court discretiomry power to order ]Xlrti tiod 

of successive interests in "the property") and 872.01O(d)(defining "property" 

as fl rea l dnd persoiJal prope:cty'l) ~ Thus, at a minimum, a life tenant in 

personalty ',lQuld appear to have the pO>Ter to compel partition. 

Proposed Section 872.020 continues the substaLce of that portion of present 

Section 7;,2a making the provisions of the rest of the partition statute govern, 

uhere applicable, actions for partition of personal property. It is this 

language >,hicb Simes and Smith have argued rrcakes partition of successive 

45 
interests in personalty available to the same extent as in realty. Although 

this vie'., is debattlble, it. may be helpful to compare the scope of the proposed 

statute ,dth respec'G to partition of successive interests in realty. 

Proposed Section 872.210(b) affords the right to partition realty to 

"[aln owner of an estate of inheritance, and estate for life, or an estate for 

years Hhether owners of future iDterests in realty may compel ]Xlrti-

tion under the proposed statute depends upon "hether a future interest may be 

an I' estate of inheri ta nee. fl 

43. Code Civ. Proe. § 752a. 

44. "Subdivision (a) of Section 872.210 continues 
Section 752a relating to personal property." 
Civ. Proc. § 872.210. 

the first portion of former 
Comme,t to proposed Code 

45. 4 L. Simes & ;\, Smith, The lm·, of Future Interests § 1777, at 108 n.28 
(2d ed. 1956). 
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An estate of inheritance is "[a]ll estate vhich may descend to heirs. ,,46 

And under Civil Code Section 69), f'<lture interests are inheritable in C81i-

47 
fornia. Thus, it "ould dppear that ,,11 future interests Jre "estates of 

48 
inheritance." This being so, all ouners of future ~nterests may '"ell have 

4q 
the pm,er, subject to the court's discretion, ~ to compel pertition. 

This conclusion, at least vilh :CEspect to rerr.ai~1dermen) is stre"ligthened by the 

W,,' Revision Coml~ission Comme"~G to proposed Seetio," 872 .210(b).)0 HO>lever, it is 

the unanimous FQle in othe~ jurisdictions thae partition is denied to ovners 

46. Black's W>I Dictio"n'Y 646 (4th cd. lY51). See In re T,laltz, 197 Cal. 
263, 266, 240 P. 19 (1925). 

47. "Fueure interests pass by succ"ssion, >lill, and transfer, in the same 
manner as present interests." Civil Code § 699. Accord, Estate of Ferry, 
5;' Cal.2d 776, 785, 361 P.2d 900, 903, 13 Cal. Rptr. 180, 183 (1961) 
("[a]lthough in some respects the distinction bet\JeeL the types of future 
interests is important, upon the attrihute of alienability and-descendi­
bility there is no distinction"). See also Restatement of Property §§ 164, 
165 (1936)(future interests «hich donotcease on the death of the owner, 
1,hether or Lot vested, may pass by intestacy or by testamentary disposi­
tion); id., Scope Note to Chapter 9, at 605 (future interests may be 
created-as an estate of inheritance). 

48. "Estate of inheritance" has a statutory definition in California: "Every 
estate of inheritance is a fee, and every such estate, ,.,hen not defeasible 
or conditional, is a fee simple or dn absolute fee." Civil Code § 762. 
Future interests, if vested, r~ve been described as a fee interest. See 
In re l-iaHz, 197 Cal. 263, 266_, 270 P. 19 _ (192'); \-lilliams ·v. Iolilliams, 
73 Cal. 99;',101';';1.02, 14.p. 394, 396 (188717Berr~1 v. Hade, 46 Cal. 663, 
667 (1873); 1 American W,.; of Property, § 4.33, at 463 (Little, Brown & Co. 
1952) . 

49. Proposed Code Ci v. Pmc. § 872. 710( c) . 

50. The mmer seeking p8rtition " ... may, for example, be a sole life 
te"a nt seeking pa rti tion "s a ga inst the rema inderman or vice versa." 
Co~ment to Proposed Code Civ. Proe. § 872.210(b){emphasis:add~ 
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of future interests in realty which are not indefeasibly vested, "[ e hen under 

statutes containing the most m·jeepine: terms . ." 51 Ca lifornia courts may 

well follow chis line of decision as a judicial limitation on the proposed 

statute. 

1"'hether owners of future interests in persondlty ,;ill have the p01,er to 

p",tition under t.he proposed stetute depends on hov broadly the term "coowll.er,,52 

"ill be read. The term "coo"ner" is arguably broader than the more specific 

53 
language applicable to reaEy, but it ,3ppears more likely that the court will 

54 
fol101{ the uniform rule of decision elsel{here and deny partition to ownerS 

of future interests not indefe.lsibly vested. 

Under proposed Section 872.710(c), partition of successive interests in 

both realty and personalty is allowable in the discretion of the court "if 

it is in the best interest of all the parties." ',{here trust property is 

concerned, the court also has discretion to order sale of the property with 

the sale proceeds placed ir, trust. ~5 This judicial discretion will enable 

the courts to deal ,lith the problems of partitioning successive interests 

on a case by case ba sis. 

51. 4 L. Simes & A, 
(2d ed. 1956). 

Smith, The lin< of Future Interests § 1772, a'G 103-104 
Accord, 68 C.J.S. Partition § 58(d)(1950). 

52. Proposed Code Civ. Proc. § 872.210(a). 

53. p"'oposed Code Ci v. Froe. § 872. 210( b) . 

54. Note 42, ~. 

55. Proposed Code Civ. Proe. § 872.840. 
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