#72 10/28/75
Memorandum 75-T7

Subject: Study 72 - Liguidated Demages

Attached is a staff draft of a Recommendation Relating to Llgquidated Damages.

We have completely revised the prior draft. We belleve that the attached draft
gecurately reflects the Commission decisions made at the last meetlng, but we
note some matters below for your special attention:

(1} We have created & new title to include the liguidated damages provisions.
It does not seem appropriate to include them in Title 4 on "unlawful contracts.”
An outline of Title 4 {as revised) and new Title 4.5 is inecluded at the end of
the preliminary porticn of the recommendation.

(2) We have amended Section 1671 of the Civil Code to conferm to the language
used in our other provisions ("A provision in a contract liguidsting the damages
for breach of the contract") and to codify the case law requirement that the
liguidated damages provislon reflects a reasonable endeavor to estimate actual
damagzes.

(3) Subdivision (¢} of Section 1675 puts the burden on the purchaser of
residential property to show the liquidated damages provision is unreasonable to
the extent that the amount paid does not exceed five percent of the purchase
price. The subdivision places the burden on the seller to show the reasonableness
of the liquidated damages provision to the extent that the amount paid exceeds
five percent of the purchase price. The tape of the meeting was unclear vhether
this is what the Commission decided.

{4) Subdivision (b) of Section 1677 establishes type size requirements
for a liguidated damages provision in a printed contract to purchase and sell
real property. The provision is based on other statutes (cited in the Comment),

but the Commission may not wish to retain the "contrasting red print” altermative.



{(5) We nave included a section--Sectlon 1680--relating to the right to
obtain gpecific performance. We suggest that the word "expressly™ in the
walver provision be deleted. The cases look at the language of the contract
and the circumstances to determine if the seller has the right of specific
performance; an express waiver is not necessarily reguired. See the discussion
set out in Exhibit I attached.

(6) Section 13 defers the operative date of the statute until July 1, 1977-~
six months after the normal effective date. This provision is recommended since
the statute establishes speciasl reguirements for printed contracts for the
purchase and sale of real property. The deferred operative date will allow time
for the State Bar and the Californla Heal Dstate Assoclation to develop the neces-
sary form or forms and to have the forms printed.

(7) A major vroblem with the prior {1974} recommendation wes late payment
charges on loans secured by real property. Chapter 736 of the Statutes of 1975
enacts Section 2954.4 of the Civil Code to limit the late payment charge on a
loan for a single-family, owner-occupied dwelling. See Exhibit II attached.

This ensctment should eliminate this as a controversial issue with respect to

the attached recommendstion.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memc 75-77 . EXHIBIT

Extract from Pecple v. Ocean Shore R. R. Co., 90 Cal. Appl. 24 §70-471

The test determinative of the guestion whether a given agree-
ment relating to the sale and purchage of land iz an :gree-
ment to purchase and sell th2 property or a mere option to
purchsse, ia: JIs the agreement eapable of specific perform-
ance?’ ‘The nature of & contract as an option or obligation
to purchase is to be deternined not by the name which the
parties have given it, bui by the pature of ihe obligations
which it ircposes. The distinguishing characteristic of an
eption contract i that it imposes no binding obligation upon
the person holding the option; and wherr there ig not merely
the right but the obligation to buy, the contract is not one cf
option, but of sale.” {12 Am.Jur. 525-6) ‘If an instrument
eontaing a direct agreement to buy it is a contraet rather than
a mere option, altbough it . . . provides that if the optionee
fails to conmummate the agreement his deposit shall be for-
foited, or that in cese of breach by the aptionee the optionor
may re-enter and treat all peyments made a3 compensation
for use of the premises, unless it alzo provsdes that the optiones
skall be relieved from any further lability.’ (25 Cal.Jur.
508-9; emphasgis added.)
tAw said in Asia Investment Co. v, Levin, 118 Wash. 620
204 P. 808, 32 A L.R. 578]: ‘It is difficult to lsy down a hard
and fsst rule which will properly elassify & given contract.
. But the law seems to be that, although the contract does not
expressly provide that the vender agrees to consummste the
sale by paying the batance and accepting the deed, yeot, where
it appears that the general inlention was to consummate &
wuie, the absence of an express agreement does not limit the
contract merely to one of option, but that it wiil be held to
be a contract of purchase and sale. . . . Or, stated in the
language of the decisions, where the stipulation in regard to
liquidated damages is to be regarded ss security for the per-
formance of the contract by the vendee, them specific per-
formance may be had by the veidor, but where the stipviation
was intended ss & substitute for perfermanee—where the
vendee might comply with the contract or pay liquidated dam-
ages in leu thereof—then spacific performenee is not avail-
able.’ (32 AL.R. pp. 581, 583y ‘Thouph the intention of
the parties to create,.on the one hand, rn alternative or aub-
stitutionary obligation, which will preclude enforeement of
specific performance of the niain oblipation, or, on the other
band, to provide 8 security for the performance of the main
obligation, which will not preclude such relief, does not depend
solely npon the phraseology of the provision in respect of
payment or forfeiture, but is to be determined in view of the ‘
contract a8 & whole and in the light of surroundiug eireum- !
stances, nevertheless that phraseclogy is important in ascer-
taining intention ; and serves to illustrate the practical appli-
cation of the rale and eriterion above stated; and for that
reason has been indicated in the two following subdivisions.’
(32 AL.R. pp. 589, 600.) (See aiso B7 AL.R. 564.)

‘tThe tesf, then, as to whether & particular instrument is
an option or un agreeinent of sale is whether the second party
is bound to perform so that specific performance will lie, in
the event he refuses so to do, and that question ia to be deter-
mined, not from the name given the instrument, but from the
intention of the parties as evidenced by its terms and the
sircumstanees. ’ T .
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Memo 75-77

BLGEBLY A

Ch. 736 —

29344, (a) A charge which mav be mmposed for late puyment of
aninstathment due nn s loun secured by o morigaae or o decd of trast
on redl properiv containing only a single-famdly, vwnerwccupicd
dweliing, shall nat cxceed cither (1) the cquivalent of 6 perccial of
the installmeni duc that v applicable e payment of prinopad and
nterest an the loan, or (3 fve dollors (835, whichiever s groater, Na
charge muy be imposed sucre thian onee for the tate puyment of the
same mstallment, provided, however, that the impasiticon of o ate
churge onn any late puvment does not elindinatc- or wabersede late
charges iropased on prior lite paymients. A pavmcnt is not o “late
pavment” for the purpeses of this section antil at least 10 davs
fotlow:ng the dee date of the inslallment

(b} No late charge may be imposed on any insialbment which s
paid or tendered in full on or before its due date, or within 10 days
thereafter, even though an earlier installment or instaliments, or any
tate charge thereon, raay not have been paid in full when due. For
the purposes of determining whether late charges may be inposed,
any payment tendered by the borrower shall be applied by the
lender to the most recent installment due.

{e) A late payment charge described in subdivision (a3 is valid if
it satisfies the requirements of this section and Section 2954.5.

{d} Nothing in this section shall be construed to alter in any way
the duty of the borrower to pay any installment then due or to alter
the rights of the lender 1o enforce the payment of such installments.

{e) This section is nut applicable to loans made by a credit union
subject to the provisions of Division 5 (commencing with Section
14000) of the Financial Cede, by an industrial loan company subject
to the provisions of Division 7 {commencing with Section: 1800} of
the Financial Code, or by a personal property broker subject (o the
provisions of Division # {commencing with Section 220007 of the
Financial Code, and is not applicable to loans made or negotiated by
a real estate broker subject to the provisions of Asticle 7
(commengcing with Section 10240} of Chapter 3 of Part 1 of Division
4 of the Business and Professions Code.

{f) As used in this section, “singie-family, owner-occupied
dwelling” means a dwelling which will be owned and occupied by
a signatory to the mortgage ot deed of trust secured by such dwelling
within 90 days of the execution of the mortgage or deed of trust.

(g) This section shali apply to loans executed on and after January
1, 1976.

SEC. 2. Secticn 2954.5 of the Civil Code is amended io read:

2954.5. (4 Before the firsi default, delinquency, or late payment
charge may be assessed by any lender on s delinquent payment of
a loun, other than 2 loan made pursuant to Section 22466 of the
Financial Code, secured by real property, and before the borrower
becomes obligated to pay such & charge, the borrower shali either (1}
be notified in writing and given at least 10 days from mailing of such
notice in which to cure the delinguency, or (2} be informed, by a
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B Cin. 736

billing or notice sent e cach paviaent die on the tosn, of the date
affer which uch w chur iz wall be assessed,

The notice provided in «ither paragraph (1 or {8 gl conlan
the amount of such chinre or the method by which 01 s calendaied.

{h: H a subsequent peymeni cecomas deliniuent e normower
shall be notificd wowriting, before the late charge is 1o be imposed,
that the chavge will be unposed F vavmesnt is not received, of the
borrower shall he notified at least wruannasiy of the total soant
of late charges imposed dunng the period covered by the notice

fe} Notice provided by this section shall be sent to the wddress
specifivd by the borrover, or, i no address i pecified, to the
borrrwer’s address as shown in the lender’s vecords

{d} In case of multiple borrowers obligated on the sume loan, a
notice mailed to one shall be deemed to comply with the provisions
of this section.

fed The failure of the jender to comply with the requirements of
this section does not excuse or defer the borrawer’s performance of
any obligation incurred in the loan trunsaction, other than his
obligation to pay & late payment charge, nor does it imipair or defer
the right of the lends=r to enforce any otheér obligation including the

costs and expenses incurred in any enfurcement authorized by law.

The provisions of this section a5 added by Chapter 1430 of the
Statutes of 1970 shall only affect loaps made on and after January 1,
1971,

The amendments to this saction made at the 197576 Regular
Session of the Legislature shell only apply to loans executed on and
after January 1, 1976,
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The California Law Ravieion Commission was suthorized by Resolution
Chapter 224 of the Statutes of 1969 to study whether the law relating to

liquidated damages shouid be reviased.

The Comaiseion submitted a recoumendation on this subject to the
1974 legislative session. Rac tion and Study Relating to Liqui-
dated Damages, !I Cal. L, Revision Comm'n Reports 1201 (1973). That
reconmendation was withdraw for further study by the Commission. In
preparing this new recommendation, the Commission has considered the
objections mate to its earlier recowsmendstion.

Respectfully submitted,
MANRC SANDSTROM
(hairmman



#72 10/20/75

IHNTRODUCTION

Existing California law permits the parties to a contract, in some
circumstances, to agree on the amount or the manner of computation of
damages recoverable for breach.1 Two requirements must be satisfied,
Sections 1670 and 167} of the Civil Code2 permit the enforcement of a
liquidated damages provision only where the actual damages ‘would be

r

impracticable or extremely difficult to fix." In addition, the courts
have developed a second requirement that the provision must reflect &
"reasonable endeavor™ to estimate actual damages.3 The judicial deci-
sions interpreting and applying these requirements gseverely limit the

use of liquidated damages provisians.a In contrast to Civil Code Sec~

1. For a discussion of the varying forms a liquidated damages clause
may take, see background study, Sweet, Liquidated Damages in Cali-
fornia, 60 Cal. L. Rev. 84 (1972), reprinted in 11 Cal. L. ievision
Comu'n Reports at 1229 (1973)(hereinafter referred te as "Back-
ground Study'').

2, Sections 1670 and 1671, which were enacted in 1872 and have not
since been anended, read:

1670, Every contract by which the amount of damage to be
paid, or other compensation to be made, for a breach of an ob-
ligation, is determined in anticipation thereof, is to that
extent vold, except as expressly provided in the next section,

1671, The parties to a contract may agree therein upon
an amount which shall be presumed to be the amount of damage
sustained by a breach thereef, when, from che nature of the
case, it would be impracticable or extremely difficult to fix
the actual damage.

3. ilcCarthy v. Tally, 46 Cal.2d 577, 584, 297 P.2d 931, 986 (1956);
Better Food 'fcts., Inc., v, American Dist. Tel. Co., 40 Cal,2d 179,
137, 253 P.2d 10, 15 (1953). See also fGarrett v, Coast & S, Fed.
Sav. & Loan Ass'n, 9 Cal.3d 731, 5il P.2d 1197, 10E Cal, Rptr. B45
(1973); Clermont v. Secured Inv. Corp., 25 Cal. App.3d 766, 102
Cal. Rptr. 340 (1972),

4, See Background Study.
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tions 1670 and 1671, which reflect hostility to liquidated damages
provisions, recently enacted statutes such as Section 2718 of the Com-
mercial Code5 encourage the use of such provisions.6

A liquidated damages provision uway serve useful and legitimate
functions.? The partlies to a contract may include a liquidated damages
provision in order to avoid the cost, difficulty, and delay of proving
damages in court, Uhen the provision is phrased in such a way as to
indicate that the breachinp party will pay a specified amount 1if a par-
ticular breach occurs, troublesome problems 1involved in proving causa-
tion and foreseeabllity are avoided. Also, through a liquidated damages
provision, the parties are able by agreement to avoid the perceilved
inequities of the normal rules of damages. In many cases, the parties
may feel that, 1f they agree on damages In advance, 1t is unlikely that
either will later dispute the amount of damages recoverable as a result

of breach,

5. The pertinent portion of Section 27lo provides:

2718. (1) Damages for breach by either party may be
liguidated In the agreement but only at an amount which is
reasonable in the light of the anticipated or actual harnm
caused by the breach, the difficulties of proof of loss, and
the inconvenlence or nonfeasibillity of otherwise obtaining an
adequate remedy. A term fixing unreasonably large liquidated
damages is vold as a penalty.

6. For provisions authorizing liquidated damages in marketing con~-
tracts, see Corp. Code § 13353; Food & Agrl. Code [ 54264, For
provisions authorizing late payment charges, see Bus. & Prof. Code
§ 10242.5 {certain real estate loans): Civil Code §3§ 18N3.6 (retail
installment sales), 2954.4 (loan on single-family, owner-occupiled
dwelling), 2982 (automobile sales finance act). Fin. Code 3§ 14852
{credit unions}, 18667(a)(5) and 18934 (industrial loan companies),
22480 (personal property brokers). See also Govt., Code § 54348

(services of local agency enterprise): Pub, Kes. Code § 6224 (failure

€

to pay State Lands Commission}; Sts. & hwys. Code 5 6442 (Improvement

Act of 1911). For provisions authorizing liquidated damages in
certain public construction contracts, see Govt. Code $% 14376,
53069.35; Sts, & Hwys. Code §4% 3254.5, 10503,1,

7. The following discussion draws heavily upon the Background Study.



A party who fully intends to perforu his cbligations under a con~
tract may desire a liquldated damages provision because the amount of
the damage caused by a breach by the other party cannot be proved under
damage rules normally used in a judicial proceeding. I may fear tharc,
without an enforceable provision liquildating the damages,; the other
party will lack incentive to perform since any damages he causes will
not be sufficiently provable to be collected. There is also a danger
that, without a liquidated damages provision, the defaulting party may
recover the full contract price because losses due to the breach are not
provable.

A party to a contract may seel to control his risk exposure for his
own breach by use of a liquidated damages provision. Such control is
especially important 1f he 1s engaged in a high risk enterprise.a

Use of liquidated damages provisions in appropriate cases alsoc may
ilmprove judiclal adwinistration., FEnforcement of liquidated damages
provislons will encourage greater use of such provisions and should
result 1n fewer breaches, fewer law suits, and fewer or less extended
trials.

While liquidated damages provisions may serve these and other
useful and legitimate functions, there are dangers inherent in their
use, There is the risk that a2 liquidated damages provision will be used
oppressively by a party able to dictate the terms of an agreement. And
thera is the risk that such a provision may be used unfairly against a
party who does not fully appreciate the effect of the provision., Tiis
risk is of particular concern where consumers are involved.

The Commission belleves that the use of liquidated damages provi-
slons 1s beneficial and should be encouraged where the contracting
parties have relatively equal bargaininp power. In such cases, the

provisions serve many useful and socially desirable purposes, particularly

8. See, e.g., Better Food lkts., Inc. v. American Dist. Tel. Co., 40
Cal.2d 179, 253 P.2d 10 (1953){contract for burglar alarm system
with a $50 liquidation of damages clause).
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including avoidance of the cost, the uncertainty, and the delay of
licigating the issue of damapes. lowever, existing limitations should

be retained and additional protection provided in cases where the parties
have substantially unequal bargalning power., Typical of such cases are
transactions involving the retail sale of goods, property, or services

or the sale of residential housing.
JECO.1LIEADATIONS

itaving concluded that the existing law does not permit the use of a
liquidated damages provision in some cases where such a provision would
serve a useful and legitimate function, the Com:ission makes the follow-

ing recommendations.

General Principles Governing Liquidated Jamages

Civil Code Sectiomns 1670 and 16?19 should continue to apply to

cases where:

{1} The contract 1s a consumer contract {one for the retail pur-
chase by the party of consumer goods, property, or services primarily
for personal, family, or household purposes) and the ligquidated damages
are sought to be recovered from the consumer; or

(2) The party seeking to invalidate the liquidated damages pro-
vision establishes that, at the time the contract was made, he was 1a a
substantially inferior bargaining position.

This would continue the protection now given to significantly weaker and
less experienced contracting parties.

The other specific statutes that now apply to particular types of
contracts~--such as Commercial Code Section 2713--should be retained

without change.

9, Civil Code Section 1671 should be amended to insert in the section
the court-developed requirement that the ligquidated damages provision
reflect a reasonable endeavor to estimate the actual damages. See

note 3 supra.



& new statutory provision should be enacted to apply to contracts
wade by parties in relatively equal bargaiainp positions absent a spec-
ific statute that applies to the particular type of contract. 1In this
situation, a contractual stipulation of damages that is reasonable
should be walid. Tne party seeking to invalidate the provision should
have the burden of proving that it 1s unreasocunable. Reasonableness
should be judged in light of the circumnstances confrouting the parties
at the time of the making of the contract and net by the judgment of
hindsight. To permilt consideration of the damages suffered would defeat
one of the purposes of liquidated damages which 1s to aveoild litipation
of the awount of actual damapes. This new statutory provision would
reverse the basic disapproval of liquidated damages provisions expressed
in Sections 1577 and 1671 and in the judicial decisions. Under the new
provision, parties with relatively equal bargaining power would be able
to develop and agree to a reasonable liquidated damages provision with
assurance that the provision will be held valid if it 1s contested in
court., The new statutory provision would not, however, apply agalnst

the consumer in a consumer transaction,

leal Property Leases

The concurrent resolution directing the Law Levision Commission to
study liquidated damages referred specifically to the use of liquidated
damapes provisions in real property 1eases.10 Tie Commission has con-
cluded that no special rules applicable to real property leases are
necessary; the general rules recommended above will deal adequately with
any liquidated damages problems in connection with such leases. Thus,
the existing restrictive provisions of Sections 1670 and 1671 will
continue to apply to a lease for housing for the lessee (a consumer
transaction) and to leases where the party seeking to invalidate the
liquidated damages provision establishes that, at the time the Jeige wanx

made, he was in a substantlally inferior bargalning position. On the

10, See Cal. Stats. 1969, Res, Cn. 224, at 3488 (lirecting the Com:ission
to study whether “the law relating to liquidated damages in contracts
and, particularly, in leases, should be revised"”).
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other hand, a liquidated damages provision in a lease made by partles in
relatively equal bargaining positions will be wvalid unless shown to be

unreasouable.

Land Purchase ontracts

The parties to a contract for the sale and purchase of real prop-
erty may desire to include 1in tie contract a nrovision liguldating the
damages if the purchaser fails to compiete the purchase. 1In some cases,
the parties may agree that a paynent made by the purchaser constltutes
liquidated damagzes if the purchaser fails to complete the sale. The
!

validity of such nrovisions under existing law is uncertain.l‘

Separate sizning or inmitialing of liquidated .iamages clause; size

of type. A new section should be enacted to provide that a liquidaced
damages clause provlding the damages if the buyer fails to complete the
purchase of real property 1s valid only if the provision 1s separately
signed or initialed by each party to the ccmtract.12 If the liquidated

damages provision is included in a printed contract, it should be set

i1. See Lackpround Study, 11 Cal, L. xevision Comwa'n leports 1229,
1242-1247 (1973).

12, The Cominlssion's recommendation in larpe part would coaform to
existing practice., The 5tandard Real Estate Purchase Contract and
Receipt for Deposit, approved in forrm only for use in "simple
transactions’ by the California ieal Estate Association and the
State Bar of California, contalns the following provision:

7. 1f Tuyer fails to complete said purchase as herein
provided by reason of any default of luyer, Seller shall be
released from his obligation to sell the property to Suyer and
may proceed against Fuyer upon any claim or remedy which he
may have in law or equity; provided, however, that by placing

their initials here (Buyer) (geljer)® Buyer and Seller agree

that it would be impractical or extremely difficult teo fix
actual damages in case of Buyer's default, that the amount of
the deposit is a reasonable estimate of the damages, and that
Seller retailn the deposit as his sole right to damages.



out in at least lU-point type or in contrasting red print in at least
elght-point bold type.l3 These requirements will alerct the parties to
the fact that the liquidated damages clause 1s included in the contract.

Regidential housing. Carefully drafted statutory limitations are

needed to protect tiie defaulting buyer of residential housing against
oppressive use of g liquidated damages provision. A provision liquidating
damages for the buyer's default in a contract for the sale of residential
property (a dwelling consisting of not more than four residential umnits,
one of which the buyer intends to occupy) should be wvalid only 1f 1t
designates all or part of the buyer's payment as liquidated damages. In

such contracts, only the amount actually paid by the buyer in the form

of cash or check (including a postdated check)} would be considered valid
liquidated damages even where the liquldated damages clause designates a
larger amount. This provision recognizes that in most cases even the
unsophisticated buyer of residential housing expects that he will lose
the deposit actually made 1f he does not go through with the deal.
Hevertheless, the buyer of residential property should be protected from
forfeicing an unreascnably large amount as liquldated damages. A five-
percent-of-purchase-price standard should be adopted. If the amount
paid is not in excess of five percent, the provision making the payment
liquidated damages should be valid unless the buyer establishes that the
provision was unreasonable under the circumstances existing at the time
the contract was made. To the extent the amount paid by the buyer
exceeds five percent of the purchase price, the seller should have the
burden to establish that the liyuidated damages provision was reasonable
under the circumstances existing at the time the contract was made.

Other types of real property., Where the contract is for the sale

and purchase of real property {other than residential housing described

above), a provision in the contract liquidating the damages should be

13, Tuis requirement 1s based on comparable provisions 1n recently
enacted statutes. See Civil Code s 2Y54.1 (contrasting red print
in at least eight-point bold type required in contract provision
regarding insurance coverage in conditional sales contract)}. See
also Civil Code 54 1803.2 and 1803.7 (retail installment contracts),
1916.5 (variable interest provision), 2984.3 (buyer's acknowledpg ient
of delivery of copy of conditional sales contract).

-7-



valid if it satisfies the formal requirements as to signing or initial-
ing and size of type and elither of the following requirements:

(1) Tne liquidated damages provision satisfies the general require-
ments for a valid liquidated damages provision as outlined above. Thus,
the existing restrictive provisions Sections of (670 and 167. would
continue to apply where the party seeking to dnvalidate the liquidated
damages provision establishes that, at the time the contract was made,
he was in a substantially inferior bargaining position. On the other
hand, if the parties are ir relatively equal bargaining positions, the
liguidated damages provision will be valid under the more liberal general
standard recommended above unless shown to be unreasonable.

(2) 'here the parties to the contract for the sale and purchase of
the real preperty provide tiiat all or any part of a payment made by the
buyer shall constitute ligquidated damapes to the seller if the buyer
fails to complete the purchase of the property, such amount--to the
extent it 1is actually paild by the buyer—--is valid as liquidated damapes
unless the buyer establishes that the liguidated damages provision was
unreasonable under the circumstances existing at the time the contract
was made.

These more liberal provisions, which will apply only to real estate
purchase contracts other than for residential housing, will provide
parties in relatively egqual barpaining positions with assurance that a
reasonable liquidated damages provision will be held valid 1f contested
in court,

Requirement for subsequent payments. Frequently a payment 1s made

at the time of the agreement to sell and to purchase real property and a
second payment is wade at the time the escrow is opened on the transaction,
So that the purchaser will be aware that any payment after the first one
may also be retalned by the seller as liquidated damages, a separate
signing or initialing of the liquidated damages provision should be
required for each such subsequent payuent.

Ripht to obtain specific performance. The use of a liquidated

damages provision makes retention of the buyer's payment the seller's



sole right to damages. Theoretically, the seller still has the alternative
remedy of specific performance,la but in most instances the difficultles

in obtaining specific performance wake it an unsatisfactory and unused
remedy.15 Zevertheless, a provision is included 1in the recomrended
legislation to make clear that a liquidated damages provision does not

affect any right a party may have to obtain specific performance.

Operative Date

Because the recommended legislation establishes new requirements
for the form of a liquidated dawages provision in a printed contract to
purchase and sell real property, the operative date of the recommended
legislation should be deferred until July 1, 1977, Deferring the operative
date six months will provide time within which to develop and print the

necessary form contracts.

Technical devisions

Additional technical revisions are recommended. These are ex-
plained in the Comments which follow the sections of the recommended
legislation. One technical revision made by the recommended legislation
1s to split out tine liquidated damages sections into a separate title.
An outline of revised Title &4 and new Title 4.5 is set out below.16

TITLE 4. VURNLAUFUL COWNTRACTS

1667. Unlawfulness defined

[

1668, Cuntracts contrary to policy of law

D

1669, Contracts lan restraint of arriapge

[ Sechd

TITLE 4.5. LIQUIDATED DA'IAGES

Chapter 1. General Provisions

% 1670. Liquidated damages provision void unless authorized by statute

14, Civil Code : 3389. See also California Real Estate Secured Transactions,

Hetland, "Land Contracts" 5§ 3.21 (Cal., Cont. £d. Bar 1970).

15. See California Real Estate Sales Transactlions, Bernhardt, "Liabilicy
for Breach §; 11.62-11.67 (Cal. Cont. Ed. Bar 1967); California
Real Estate Secured Transactions, Hetland, "Land Contracts' §: 3.2:-
3.33, 3.52-3.57 (Cal. Cont. Ed. Bar 1970).

14. It is necessary to renumber existinpg Civil Code Section 1676 to be
Section 1069 in order to accommodate new Title 4.5, o change is
wade in the wording of the section,
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§
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1671, HRequirements for liquidated damages penerally
1672, Contracts between parties in relatively equal bargaining positions

1673. Other statutes not affected

Chapter ¢. 3Zuyer's Default on Teal Property Purchase Contract

1675. Contracts to purchase residential property

1676. Contracts to purchase other real property

1677, Separate sipning or 1nitialing; additional requirement for
printed contracts

1678, Separate slgning or initialing for subsequent payments

1679, Chapter applies only to liquidated damages if buyer fails to
purchase

1680, Rignt to obtain specific performance

168l. Yeal property sales contracts excluded

969/003

PROPUSED LEGISLATION

The Commission's recommendation would be effectuated by the enact-

ment of the following measure:

An act to amend Sections 1670, 1671, 1951.5, and 3358 of, to add

Sections 1669, 1672, and 1673 to, to add a title and chapter heading

immediately preceding Section 1670 of, to add Chapter 2 (comencing with

Section 1675} to Part 2 of Division 3 of, and to repeal Section 1676 of,

the Civil Code, and to amend Sections 143706 and 53069.835 of the Govern-

nent Code, relating to liguidated damages.

The people of the State of California do emact as follows:

Civil Code . 1669 {(technical addition)

SECTION 1. Section 1669 1s added to the Civil Code, to read:

1669, Every contract in restraint of the marriage of any person,

other than a minor, is wvoid.



Comment. Section 1669 continues without chanpge former Section

1676,

969/004

Title and Cuapter Heading (added)

SEC, 2. A title heading and chapter heading is added immediately
preceding Section 1670 of the Civil Code, to read:
TITLE 4.,5. LIQUIDATED DAMAGES
CHAPTER 1., GENERAL PROVISTIONS

Civil Code ¢ 1670 (teciinical amendment), Liguidated damapes
provision void unless authorized Ly statute

SEC. 3. Section 1670 of the Civil Code 1s awended to read:

1670, fivery contract by which the amount of damage to be paid, or
other compensation to be made, for a breach of an obligation, 1s deter-
mined 1n anticipation thereof, is to that extent vold, except as ex-
pressly provided #r the mext seetien by statute .,

Cowment. he amendment to Sectioan 1670 recognizes that there are

numerous statutory exceptions to the rule stated in Section 1670. See

the Comment to Section 1573.
9697005

Civil Code 5 1671 (amended). Requirements for liquidated damages
penerally

SEC. 4. Section 1671 of the Civil Code is amended to read:
1671, “u4e parties te a eontract may apree therein wpem am ameuns
whieh shet® be presumed &5 be the aseunt of damsge sustained by &

breach thereefy A provision in a contract liquidating the damapes for

breach of the contract is valid when, from the nature of the case, it

would be impracticable or extremely difficult to fix the actual damage

and the provision reflects a reasonable endeavor to estimate actual

I [



Corment. Section 1671 is amended to add an additional requirement
{that the liquidated damages provision reflects a reasonable endeavor to
estimate the actual damages) developed hy the courts in interpreting and

applying Section 1671, L.g., ‘iclarthy v, Tally, 46 Cal.2d 577, 584, 297

P.2d 981, 906 (1956): Better Food licts., Inc. v. American Dist. Tel.
Co., 40 Cal.2d (79, 187, 253 P.2d 10, 15 (1953). See also Garrett v.
Coast & S. Fed. Sav, & Loan Ass'n, 9 Cal.3d 731, 51: ¥.2d 1197, 108 Cal.

Rptr. B43 (1973); Clermont v. Secured Investment Corp., 25 Cal. App.3d
766, 102 Cal. -wptr. 340 (197Z). The addition of the court developed

requirement makes no substantive change in the law. It should be noted
that Section 1671 is not applicable where the wvalidity of the liquidated
damages provision is determined by another statute e.pressly applicable

to tae contract. See Section 1673 and Comment thereto.

269/006

Civil Code 4 1672 (added). Contracts between parties
in relatively equal bargaining positions

SEC., 5. Section 1672 is added tc the Civil Code, to read:

1672, {a} A provision in a contract liquidating the damages for
breach of the contract is valid under this section unless the party
seeking to invalidate the provision establishes either of the following:

{1} The provision was unreasornable under the circumstances exist-
ing at the time the contract was wmade.

(2) The party from whom the liquidated damages are sought to be
recovered was in a substantially inferior bargaining position at the
time the contract was made,

{b) This section does not apply where liquidated damages are
sought to be recovered from a party to a contract for the retall nur-
chase by such party of consurer goods, property, or services, and such
eoods, property, or services were purchased by such narty primarily for

personal, fawily, or household purposes,



liquidated
Comment. Section 1672 provides that a reasonable Mamages provision

in a contract is wvalid, but the section does not apply against a party
who establishes tiat he was in a substantially inferior bargaining
position at the time the contract was made or against the consumer in a
consumer case,

In the cases where Section 1672 applies, the burden of proof on the
igsue of reasonableness is on the party seeking to invalidate the pro-
vision. The section thus reflects & policy that favors the use of
liquidated damapes provisions, reversing the restrictive pelicy of
Sections 1670 and 1671.

Section 10672 limits the circuastances that nay be taken into account
in tihe determination of reasonableaess to those 1In existence "at the
time of the making of the contract.” Accordingly, the amount of damages
actually suffered has no bearing on the validity of the liquidated
damages provision, TIhe validity of the provision depends upon its
reasonableness at the tine the contract was made, To permit consider-
ation of the damages actually suffered would defeat one of the lepiti-
mate purposes of the clause, which 1is to avoid litigation on the damages
issne. Contrast Com. Code * 2718,

Section 1671 permits liquidated damages only where the actual
danmages "would be impracticable or extremely diffcult to fix’ and the
liquidated damages provision reflects a 'reasonable endeavor’ to esti-
mate the probable damages. Section 1672, however, does not limit the
use of liquidated damages provisions to cases where damages would be
difficult to fix or where the amount selected by the parties reflects a
reasonable effort to estimate the probable amount of actual damages.
Instead, the parties are given considerable leeway to determine damages
for breach. All the circumstances existing at the time of the making of
the contract are considered, including the relationship that the damages
provided in tiie contract bear to the range of hat: that reasonably could
be anticipated at the time of the making of the contract. Other rele-
vant conslderations in the determination whether the amount of liqui-
dated damages is so high or so low as to be unreasonable include, but
are not limited to, such matters as the relatlve equality of the bar-
palning power of the parcties, whether the parties were represented by

lawyers at the time the contract was made, the anticipation of the



parties that proof of actual damages would be costly or inconvennient,
the difficulty of proving causation and foreseeability, and whether the
liquidated damages provision is included in a form contract.

Section 1672 does not make valid a liquidated damages provision
witere the party from whom the liquidated damages are sought to be recovered
establishes that he was in a substantially inferior bargaining position
at the time the contract was made. See subdivislon {2)(2). In making
this determination, all the circunstances existing ar the time of the
making of the contract are considered including, but not limited to,
whetiter the party was represented by a lawyer at tne time the contract
was made. If the party establishes that he was in a substantlally
inferior bargaining position at the time the contract was made, the
validity of the liguidated damages provision is determined under Sectiom
1671, It should be noted that, where the party seeking to avoid the
liquidated damages provision is the superior party in the case of sub-
stantially disparate bargalning position, Section 1672 is applicable.

Subdivision (b) of Section 1672 makes the section not applicable
against the consumer where the contract is for consuner goods, property,
or services for use by the consumer as a consumer. 'Miere the party
seeking to avold the liquidated damages provislon is the nonconsumer
party, Section 1672 is applicable.

Instead of promising to pay a fited sum as liquidated damages in
case of a breach, a party to a contract nay provide a deposit as se-
curity for the perforwmance of his contractual obligations, to be fore
feited in case of a breach, If the parties intend that the deposit be
liquidated damages for breach of a contractual obligation, the question
whether the deposit may be retained in case of breach is determined just
as 1f the amount deposited were promised instead of deposited, and the
standard provided in Section 1671 or Section 1672 controls this determi-
nation. Contrast Sections 1675-1631 ("earnest money deposits). Om the
other hand, the deposit may be nothing more than a fund to secure the
payment of actual damages if any are recovered. In such case, the
deposit 1s not considered as llquidated damages. Sce Civil Code ; 1950.5
{payment or deposit to secure performance of rental agreement). Compare
Civil Code | 1651.5 (liguidation of damapes authorized in real property
lease).

Section 1672 does not affect other statutes that govern liquidation

of damages for breach of certain types of contracts, See Section 1673.
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264/009

Civil Code - 1673 {added). Other statutes not affected

SEC. 6. Sections 1671 and 1672 do not apply where the walidity of
the liquidated damages provision is deter..ined by another statute ex-

pressly applicable to the coatract.

Comuent. Section 1673 makes clear that Sections 1670 and 1672 do
not affect other statutes that govern liquidation of damages for breach
of certain types of contracts., E.p., Civil Code 8. 1675-1681 (buyer's
default on contract to purchase real property),; Com, Code . 2713 (Con-
mercial Code transactions). Tor late payment charge provisions, see,
e.g., Bus. & Prof. Code i 10242.5 {certain real estate loans); Civil
Code 53 1303,6 (retail installment sales), 2954.4 (loan on single-
family, owner-occupied dwelling}, 2982 (automobile sales finance). Fin.
Code 5§ 14852 (credit unions), 18667(a}{5) and i8934 (industrial loan
companies), 22480 (personal property brokers}; Govt. Code : 34348
{services of local agency enterprise). These other statutes--not Sec-
tions 1671 or 1672-~govern the situations to which they apply. 3f
course, where there are exceptions to the coverage of some provision
poverning liquidated damages in certain types of contracts, Section 1671
or Section 1672 does apply. Z.g., Fin. Code .u 18649 and 15669.2 (excep-
tions to Section 185667), 22053 (exception to Section 22430). Governuent
Code Sections 14376 (requiring state public works contract to contain a
charge for late completion) and 53069.35 (allowing cities, counties, and
districts to include in a contract a charpge for late completion) remain
unaffected by Sections 1670-1672, Mote that Section 1676, providing a
rule governing liquidated damages for the buyer's default on a contract
for the sale of nonresidential real property, incorporates Section 1671

or Sectlon 1472,

969/ul5

Civil Code § 1676 (technical repeal)

SEC. 7. Section 1676 of the Civil Code is repealed.
1676+ Every eeontraet in regiraint of the marriaspe ef any perssus

ether tham & mimers is veids
-15-



Comaent. Section 1676 is continued without change in Section 1Hb9.
209/0340

CHAPTEX 2. DUYERS'S DEFAULT ON REAL PROPERTY PURCHASE COWTRACT

SEC. 8. Chapter 2 (commencing with Section 1675) is added to Title
4.5 of Parc 2 of Division 3 of the Civil Code, to read:
CHAPTER 2. BUYER'S DEFAULT ON REAL PROPERTY

PURCKASE COWTRACT
169/047

Civil Code § 1675 (added). Contract to purchase residential property

1675, (a) As used in this sectlon, 'residential property"” means a
dwelling that meets both of the following requirements:

(1) The dwelling contains not more than four residential units.

{2} At the time the contract to purchase and sell the property is
made, the buyer intends to occupy the dwelling or one of its units as
his residence,

{b) Where the parties to a contract to purchase and sell resi-
dential property vrovide in the contract that all or any part of a
payment made by the buyer shall constitute liquidated damages to the
seller if the buyer fails to complete the purchase of the property, such
amount 1is valid as liguidated damagas to the extent that it is actually
paid in the form of cash or check (including a postdated check) and
satisfles the requirements of Sactions 1677 and 1678 and this section.

{(c) The amount paid is valid as liquidated damages to the extent
it does not exceed five percent of the purchase price unless the buyer
establishes that the liquidated damages provision was unreasonable under
the circumstances existing at the time the contract was made., The
amount paid is valid as liquidated damapes to the extent it exceeds five

[ e



rercent of the purchase price if the seller establishes that the liquidated
damages provision was reasonable under the circumstances existing at the

time the contract was made.

Comment. Section 1675 governs the validity of a provision liqui-
dating the damages for the buyer's defaulr in a contract to purchase and
sell residential property as defined in subdivision (a). The section is
an exception to tne general provisions of bections i070-1673. The
liquidated damages provision is wvalld only if it is separately signed or
initialed by the parties as required by Szctioms 1677 and 1578, The
section does not apply to real property sales contracts as defined in
Section 2985 (see Section 1681},

Subdivision (b) makes clear that a provision liquildating the damages
1f the buyer defaults i1s valid only te the extent that the buyer has
actually paid in the form of cash or a check (including a postdated
check) the amount of the liquidated damages. iience, 1if the liquidated
damages provision specifies liquidated damages for the buyer’'s default
in an amount greater than the amount actually paid by the buyer, the
provision 1s valid only to the extent of the amount actually paid; the
seller may not enforce the greater amount under Sections 1670-1673,
Where the amount paid 1is greater than the amount specified as liquidated
damages, only the amount so specified may be retained as liquidated
damages for the buyer's default. Section 1675 recognizes that generally
the buyer of residential housing, incluuing the buyer who does not read
the contract or does not understand 1t, expects that he will lose the
amount actually paid if he does not complete the purchase of the property.

Subdivision {c) is designed to protect the buyer of residential
housing from forfeiting an unreasonably larpge amount as liquidated
damages. Tne subdivision provides a five-percent-of-purchase-price
standard. If the amount pald is not in excess of five percent, the
buyer has the burden to establish that the liquidated damages provision
was unreasonable ‘under the clrcumstances existing at the time the
contract was made.” To the extent that the azmount pald exceeds five
percent of the purchase price, the burden 1s placed on the seller to

establish that the liquidated damages provision was reasonable '‘under
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the circumstances existing at the time the contract was made.” As to
the interpretation of "under the circuustances existing at the time the
contract was made,' see the discussion in the Com.ent to Sectien 1672,

Section 1675 does not apply to contract provisions concerning
anything otier than liquidated dawages for the buyer'. faillure to pur-
chase the property (see S.ction :679). The section does not, for ex-
ample, apply to a provision liquidating the damages 1If the seller fails
to perform. Hor does the sectlon affect the seller's right to obtain
specific performance (see Section 1630}.

IMnere a liquidated damages provision is wvalid under this section,
the limitations of Section 3307 (damages for breach of agreement to

purchase real estate} do not apply.

436/191

Civil Code © lbo76 {added), Contract to purchase other real property

1676, {a) Lxcept as provided in Section 1675, a provision in a
contract to purchase and sell real property liquidating the damapes to
the seller if the buyer fails to purchase the property 1s valid if it
satisfies the requirements of Sections 1677 and 15678 and the requilre-
nents of eituer subdivision (b) or (c).

{b) The liquidated damages provision is valid if it satisfles the
requirements of Section 1671 or, when the contract is one covered by
Section 1672, the requirements of that section.

(¢) Where the parties to the contract provide that all or any part
of a payment made by the buyer shall constitute liquidated damages to
the seller if the buyer fails to purchase the property, such amount is
valid as liquidated damapes to the extent that it is acutally paid 1in
the form of cash or check {including a postdated check) unless the buyer
egtablishes that the ligquidated damages provision was unreasonable under

the circumstances existing at the time the contract was made.
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Comment. Section l676 provides for the validity of a liquidacted
damages provision for the buyer's default in a contract for the sale of
real property other than residential property as defined in subdivision
(a) of Section !5675. The liquidated da:.armes provision is valid only if
it is separately signed or initialed by the parties as required by
Sections 1677 and 1678. The section does not apply to real property
sales contracts as defined in Section 2985 (see Section 1681},

Section 1676 requires that the liquidated damages provision must
satisfy the requirements of Section 167! or, where applicable, the
requirements of Section 1672, except to the extent that the buyer has
actually paid in the form of cash or a check (including a postdated
check} the amount of the liquidated damages. “ith respect to requirements
of Sections 1671 and 1672, see those sections and the Corments thereto.
dote that subdivision (c} gives presuaptive validity to a liguidated
damages provision tc the extent that the buyer has actually paid such
amount. The subdivision protects the buyer from forfeiting an unrea-
sonably large amount as liquidated damages by permitting the buyer to
invalidate the liquidated damages provision by establishing that it was
“unreasonable under the circumstances existing at the time the contract
was made. As to the interpretation of the gquoted phrase, see the
discussion in the Comment to Section 1672,

Section 1076 does not apply to contract provislons concerning
anything other than liquidated damapes for the buyver's failure to pur-
chase the property (see Section 1679). The section does not, for ex-
ample, apply to a provision liquidating the damages if the seller fails
to perform. Wor does the section affect the seller's right to obtain
specific performance (see Section 1630).

Where a liquidated damages provision is valid under this section,
the limitations of Section 3307 (damages for breach of agreement to

purchase real estate)} Jdo not apply.

406/193

Civil Code ; 1677 (added). Separate signing or initialing; additional
requirement for printed contracts

1677. A provision in a contract to purchase and sell real property

liquidating the dawages to the seller 1f the buyer fails to purchase the

-] -



property is invalid unless:

{a) It is separately signed or initialed by each party to the
contract; and

(b} If it is included in a printed contract, it is set out either
in at least 10-polnt type or in contrasting red priant in at least eight-

point beld type,

Comment. Section 1671 establishes feorwal requirements for execu-
tion of a provision liquidating the dawmages if the buyer defaults in his
agreement to purchase real property. The provision is invalid unless
separately signed or initialed by each party to the contract. T:is
requirenent is adopted from the Standard Keal istate Purchase Contract
and Receipt for Deposit, approved in form only for use in "simple trans-
actions ~ by the California Rcal Tistate Assoclation and the State Zar of
California. The requirement is extended to all contracts providing for
the forfeiture of payuents as liquidated damages to the seller if the
buyer falls to complete the purchase. This will make it more likely
that the parties will appreciate the consequences of this important
provision. See also Section 1678 (separate signing or initialing for
subsequent payments). The requirement of a separate signing or ini-
tialing provided by this section does not apply to anything other than
liquidated damages for the buyer's failure to purchase the property.

Section 1677 also establishes minimun type size for a provision in
a printed contract to purchase and sell real property liquidating the
damages to the seller if the buyer fails te purchase the property. The
type slze requirements are designed to assure further that the parties
will be aware of the consequences of the liquidated damages provision.
The standard which requires contrasting red print in at least eight-
point bold type is taken from Saction 2984.!. of the Ciwvil Code (contract
provision regarding insurance coverage in conditional sales contract}.
The alternative standard (which requires at least 10-point type) is
comparable to that found in various other recently enacted statutes.
k.g., Civil Code "% 1803.2 and 1803.7 (retail installment contracts),
1916.5 (variable interest provision), 2984.3 (buyer’'s acknowledgement of

delivery of copy of conditional sale contract--'at least 10-point bold

type'),
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406/194

Civil Code 4 1673 (added). Separate signing or initialing for
subsequent payments.

1678, If more than one payment is rade by the buyer to constitute
liquidated damages under Section 1675 or subdivision (¢} of Section
1670, the amount of any payment after the first payment is wvalid as
liquidated damages only if (1) it satisfies the requirements of Section
1675 or subdivision (c) of Section 676, whichever applies, and (2} a
separate liquidated damages provision satisfying the requirements of
Section 1677 is separately signed or initialed by each party to the

contract for each such subsequent payment.

Corment. Section 1678 is included to protect the buyer by requir-
ing a separately signed or initialed agreement if any payment made after
the first payment is to be liquidated darmages if the buyer fails to
purchase real property. The section recognizes that freguently a
deposit is made at the time the agreement to sell amd to purchase the
property is wade and a second payment 1s made at the time the escrow is
opened on the transaction. The payment made at the time the escrow is
opened can be retained by the seller as liquidated damages only if there
1s a valid agreement so providing and there is a separate signing or

initialing for the subsequent payment,
4067195

Civil Code ; 1679, Chapter applies only to liquidated damages 1if
buyer fails to purchase property

1679, Tals chapter applies only to a provision for liquidated
damages to the seller if thé buyer fails to purchase real property. The
validity of any other provision for liquidated damages in a contract to
purchase and sell real property is determined under Section !671 or,

when the contract is one covered by Section 1672, under that sectioen.
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Comment. Section 1679 makes clear that this chapter does not apply
to contract provisions concerning anything other than liquidated damages
for the buyer's fallure to purchase the property. The chapter does not
apply, for example, tc a provision liquidating the damages 1f the seller
fails to perform. ior does the chapter affect the seller’s right to

obtain specific performance (see Section 1633},
406/196

Civil Code & 1680 (added). Right to obtailn specific perforuance

1630, ‘Nothing in this chapter affects any right a party to a
contract for the purchase and sale of real property ray have to obtain
specific performance. The inclusion of a liquidated damages clause in
such a contract does not affect the right to obtain specific performance,
but nothing 1in this chapter limlts the right of the parties to include
in the contract a provision that {[expressly] waives the right of a party
to obtain specific performance of the contract and makes damages the

sole remedy of the party.

Comment. Section 1630 makes clear that this chapter does not
affect the rule under existing California law that the right of the
seller to obtain specific performance of a contract for the purchase of
real property 1s not affected by the inclusion in the contract of a
provision liquidating the damapges to the seller if the buyer defaults on
his agreement to purchase the property. See Civil Code Section 3389 and
cases interpreting that section., The sectlon recognizes that the contract
may include a walver by the seller of the right to obtain specific
performance of the buyer's obligation to purchase the property and nake
damages the seller’s sole remedy.

Although tne seller——absent a walver--still has the alternative
remedy of specific performance, in most instances the difficulties in
obtaining specific performance make it an unsatisfactory and unused
remedy. See California Real Estate Sales Transactiona, Bernhardt,
"Liability for Sreach' 4u 11.62-11.67 (Cal. Cont., Ed. Bar 1967),;

Californla Real Estate Secured Transactions, Hetland, '"Land Contracts’
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%3 3.21-3.33, 3.32-3.57 (Cal. Cont. Ed. Bar :970). Heverthneless, the
alternative remedy of specific performance would be useful to the seller,
for example, where the buyer is financially responsible, the property
substantially decreases in value after the contract to buy and sell is
executed, and the liquidated damages provided in the contract will be
substantially less than the seller's actual loss if the buyer fails to

complete the purchase.
4067197

Civil Code ., 1681, Real property sales contracts excluded

1631. This chapter does not apply to real property sales contracts
as defined in Section 29385.

Comment. Secticn 1651 makes clear that this chapter does not apply
to real property sales contracts as defined in Section 2985 (commonly
called installment land contracts). Mo chanse is made in the law that

governs the extent to which payments lade pursuant to such contracts may

be forfeited upon the buyer's default.

400/193

Civil Code ¥ 1951.5 (technical amendment)

SLC.9. Section 1951.5 of the Civil Code is amended to read:
1851.5. Sections 1670 and 1671, relating to liquidated damages,

apply to a lease of real property except that Section 1672 applies where

the lease is one covered by that section .

Comment. Section 1951.3 is amended to reflect the addition of
Civil Code Section 1672.

406/199

Civil Code ; 3355 {technical amendnent)

SEC. 10, Section 3358 of the Civil Code is amended to read:
3358, Hetwithotanding the provisiens ef this Chepter; EXcept as
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expressly provided by statute, no person can recover a greater amount in

Aamages for the breach of am obligation tham he could have gained by the
full performance thereof on both sides 5 execept in the eases gpeeified
in the nrtieies on SxempisEy bagHepes and Penal Samageuy and im Seetions
333Y5 333595 and 3340 .

Comment. Section 33538 is ameaded to replace the former listing of
specific provisions with a peneral reference to statutes that constitute

an exception to the rule stated. The forwer listing of specific pro-

visions was incomplete. See the Coarent to Section 14673,

100/391

Government Code % 1437¢ (technical amendment)

SEC. 1l. Section 14376 of the Government Code s amended to read:

14376. Ewvery contract shall contaln a provision in regard to the
time when the whole or any specilfied portion of the work contemplated
shall be completed, and shall provide that for each day completion is
delayed beyond the specified time, the contractor shall forfeit and pay
to the state a specifled sum of noney, to be deducted from any payments
due or to become due to the contractor. & contract for a road project
may also provide for the payment of extra compensation to the contractor,
as a bonus for completion prior to the specified time, such provision,
if used, to be included in the specifications and to clearly set forch

the basis for such payment. J5Sections 1670 to 1672, inclusive, of the

tivil Ceode do not apply to contract provisions under this section.

Comment. The last sentence is added to Section 14376 to make clear
that Civil Code Sections 1670-1672 have no effect on contract provisions

under Section 14376.
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100/892

Government Code 3 53069Y.85 (technical amendment)

SEC, 12, Section 53069..5 of the Sovernment vode is amended to
read:

53069.45, The legislative body of a city, county or district :ay
include or cause to be included in contracts for public projects a pro-
vision establishing the time within which the wvhole or any specified
portion of the work contemplated shall be completed. Tne legislative
body may provide that for each day coupletion 1s delayed beyond the
specified time, the contractor shall forfeit and pay to such agency
involved a specified sun of money, to be deducted from any payments due
or to become due to the contractor. A coatract for such a project may
also provide for the payment of extra cowpensation to the contractor, as
a bonus for completion prior to the specified time. Such provisions, if
used, shall be 1included in the specifications upon which bids are re-
celved, which specifications shall clearly set forth the provisions.

Sections 1670 to 1672, inclusive, of the Civil Code do not apply to

contract provisions under this section.

Comment. The last sentence is addeua to Section 53069.85 to make
clear that Ciwvil Code Sections 1670 to 1672 have no effect on contract

provisions under Section 53069.85,
406/200

Operative Date

SEC. 13, Tnhis act becomes operative on July i, .977,

Comment., The deferred operative date will czllow time for develop-
ment and printing of form contracts for the purchase and sale of real

property. The act establishes requirements for the form of such contracts.



