#23 10/27/75
Memorandum 75«81

Subject: Study 23 « Partition of Real and Persenal Property

At the October 1975 meeting, the Commlssion requested information relating
to findings and appeals Iin partition actions. This memorandum presents ¢hat {n.
formation, along with one technical matter the staff wishes to dlspose of at
this time.

Findings and appeals. Attached as Exhiblt I (green) is the analysis of

the Commission's comsultant, Mr. Elmore, of the preblems involved in attempting
to create special appeals and findings provistons for partitienm actions, Mr.
Elmore's conclusion is that to create such special provisions would be undesire
able; however, the statute could be clarified by making & number of technical
changes, indlicated on page 1 and.the top of pege 6 of his analysis,

Service of summons on unknown defendants. The staff recemmends that Sec~

tion 872.310(b) be amended to read:
872,310. (b) Service on persons named as parties pursuant to
Sections 872.530(b) and 872.550 , and. on other persens naped 8 ule
known defendants, shall be Dby puéﬂcaﬂon PUrSUATIE O Sectiod H1o.o0.

Wis amendment will assure that, sheuld the court order joinder of unknpwn

persens, for example, pursuant to Section 872.520 (where defendant is unase
certained person or class member), service may be by publication,

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum 75«01

EXHIBIT I

October 22, 1975

# 23 f
Subject: Study 23- Partition

Consultant's Memorandum On (i} Appeal Provisions,
and (ii) Findings of Pact Provisions.

Background. At the October 9, 1975, meeting, there was
discussion of the desirability of adding provisions to the
proposed Aot on each of these subjects,.The matter was refer-~
‘red to staff, This memorandum represents Consultant's views,
Apgeal.rrovisions. First, it 1s believed that changes should

be made in proposed Sectiens 873.290, 873.960 and 874,240, See
Ex. A. The change in Section 873,290 would refer to Judgment

of Partition (which it is techunically when property is divided)
rather than to Judgwent of Confirmation. The change in Section
873.960 would make a wminor wording change and also add a sentence
to provide expressly for & Judgmeant after the order for transfer
stating conditions, in partition by appraisal. There is a pro-
cedural gap in present wording (drafted by the writer)., But, in
addition, the added wording will resolve any uncertainty as ta
whether the order for transfer itself is appealable.By provid-
ing rqr 8 Jﬁdgnent, the Act, in my opinion, makes appliocable the
ngingle judgment" rule in this situation., Thus, appeal would be .
only from the Judgment. There appears no reason for lultlhla ap-
peals in this situation, It is necessary to refer also to "order"
to taks care of sitvations where the appraisal procedure is in-
voked in a pendtng partition action, The Yorder" therefore wounld

be oﬁa*tarminqtinj the appraisal procedure and permitting the
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main action to comtinue, 1Y the conditions were not met.
Such an order, in wmy opinion, would be equivalent to a “final
judgwent® for appeal purposes. Lastly, Section 874,240, re-
lating to the binding efraét of a conveyance made under court
order to a purchaser at a partition sale, would be re~written
to delete its definition as a "judgment" (for the purposes of
Chapter 9), and to provide that it has the same binding and
conclusive effect as a judgwent under Chapter 9.

These three changes are designed to improve the Act, in
relation to appeals-statutory and case law.

s;cond, in the opinion of Consultant,an attempt at this
time to write in new provisions as to appeals in partitiion cases
for guidance of the bench and bar encounters practical ditfic-
uities and is not justifisd by the present statutory and ocase
law, The practical diffioulties arise from the varied practices
of courts in calendaring and handling matters subseguent to the
interlocutory judgment determining interests and ordsering part-
ition and the large number of potential orders, Which of the ord-
ers should be appealsble? For exampls, should an order relating
to referee's fees be appealidle or should an appeal be limited
to an order awarding such fees or, more narrowly, to an order
directing payment of such fees? The same qnantioni arise in
connection with olaims of third persons such as surveyornfor
brokers under coniraocts made with the referee . New provisions
of detailed nature, in the writer's belief, would give rise to

a host of new questions of statutory interpretation and, more



iwportantiy, bring to.the fore the wisdom of statutory prov-
isions requiring or enocouraging multiple appeals., Finally,

it 12 doubiful whether 1t is good legislative policy to
legislate piece-meal in this area, Partition is not a greatly
used remedy. The same general uncertainties exist im other

equity proceedings, &, g., marital actions, morighge foreeolosure
aations, actions for specific performance, receivershipa, actions
for partnership dissolution and accounting, Each bhas its own
typlcal interlocutory judgment and orders,

In sum, Oonsultant helieves that the law must be rather
general in general as to appeals, and that established prinoiples
as to what orders after judgment are appealable should continue
to gnvern.'lf such rules are to be made more speocific by statute,
the project 18 one¢ that should not be limited to problems en-
countered 1n & particular action or actions.

Under present law, it is clear that the interlooutory judg-
ment determining interests and ordering partition and the ®*finali”
judgwent are appealable. CCP 8 904.1, subd. (a), (i). The so-
called "special order after final judgment® rule applies, in
partition actions, to orders made after the interlooutory judgment
mentioned. Dunn v. Dunn, 1902, 137 Cal. 5) Holt v. Holt, 1901
1%1 Cal., 6i0 (orders confirming or refusing to confirs partition
sale), Heller Properties, Ine. v, Rothschild, 1570, 11 C, i.

34 705 (order confirming report of referee as to lien), Gﬁrdon
v. Graham, 1909, 153 Cal. 297 (writ of assistance to place

purchaser at partition sale in possession), A particular order
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at the time of confirmation of sale providipng that the

sales' prooeeds were to be divided in certajin percentages

did not amount to an order allocating costs of partition;
failure to appeal therefore did not ﬁraclnde a later fixing
of allocation of costs of partition. Southern California Title
Clearing Co. v. Laws, 1969, 2 C, A, 3d 586. On the other hand,
where costs of partition were fixed and allocated at time of
lnterlocutory judgment ordering sale, failure to appeal wmade
the matter res judicata and precluded a different amount and
allecation 1in the "final® judgment. Riley v. Turpim, 1960, 53
C. 24 598, Alleged errors in or prior to the interlocutory judg-
ment wust be challenged by appeal from that judgment. Oliver
v. Sperry, 1939, 220 Cal. 327.

) In the writer's belief, present law is reasonably clear,
Though it does not answer all questions that can arise, 1t
appears more definite, for exampie, than in equity actions
for specific performance where various types of interlocutory
decrees may be entered, Considering the large number of prob-
lems in endeavoring to provide certainty by statute, the writer
believes the balance is in favor of non-legislative intervention,

It haé been suggested that legislaticn might take the
form of specifying the two or three judgments that are appeal-
able and then specifically nawing certsin common orders ﬁtter ‘
jﬁﬁgnant that are appealable and adding catch-all wording, i. e.,
"and other orders made after judgwent." After some work on
this possible approach, the writer belleves it is not desirable.
-l -



First, singling out particular orders after judgmsent involves
an arhkitrary selection and is not & Qesirable form. Second,
even if certain types of orders were agresd upon, considerable
judgment is required in drafting. For example, to what extent
are orders denying, instead of granting,relief +to be appealable.
For axunﬁle, a referee may apply for fees and expenses; the
court may deny the petition without prejudice to a later pet-
ition, Again, in this exawmple, 1s an appeal to be allowed
from any order relating to referee's fees, or from an order
“fixing" fees, or from an order “directing payment® of fees?
Thus, a new body of statutory law requiring interpretation would
be created.

Another alternative i1s to remove partition proviesions
in FCP 8§ 904.1 (1) and add new but generally stated provisions
to the Partition Act. See Ex, B for illustrative draft.This
would have the advantage of a somewhat more specific statement
as to appeals in partition actions,contained within the Act.
On the other hand, partition is a civil action and, generally,
both appeals and stays during appeal-fte now oovered in CCP
BE 901 et seo, and 616 et seq, In ths opinion of the writer,
the alight qﬁvantage that would be gained under this alternative
18 outweighed by the precedent it sets{ 1. e., hy'takiﬁg a part-
tcular oivil action out of the general appeal provisiuns}f and
by the fact that the related subject of étays is left in the
g@neral sections of the Code of Civil Procedure, The writer

does not favor this change,



Findings of Fact. The views of Consultant (based uponr general

‘knuwledge and not upon a specific study) may be summariged:

1. Technical amendments should be made to Sections 873,960
(appraisal partition) and 874.010 {defining costs of partition)
to remove "finds" or similar expression. Such words may imply
& legislative intent for findings, Bostick v, Martin, 1966, 247
C. A, 2d 179 (application for savings and loan charter),

2. Partition is a civil action in which findings have
traditionally been required as to isaues of fact raised by the
pleidngl or actually litigated at the trisl,As to such issues
the reguirement and procedure provided by CCP 8 632 apply unless
_waived in the statutory wanmer, { Such & waiver may not always
been obtained.) It is immaterial that one or more of such is-
sues may be deferred or severed for trial. If, for example, the
appropriate mode of partition is in issue and is not determined
by the interlocutory judgment, it is the writer's view that
CCP B 632 applies to & latsr determination, even though it is
based upon & referes's repoft. Once the “"trial issuesa™ have
been determined and & partition ordered, it is the writer's view
that CCP 8 632 does not apply. In the case of action upon & |
referee's report on division in kind or upon sale, the Act itself
provides what the court shall do, i, e., confirm, modify, set
aslide, without making any requirement for findings.In the Eases
of costs of partition, sction upon referee's fees, third ﬁarty
claims, and orders for security, to cite examples, it is believed
these are not "trial issues® and therefore not within CCP B 632,
A oaveat is to be natad; In recent years, decisions of the Sup-
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reme Court of Califormia im other areas, for example, admin-
istrative law, have sitressed the need for and value of findings;
S 632 is phrased generally ("upon the trial of & queation of
fact by the court") and there may be developing case law in
the probate field that arguably would apply ir post-irial
partition matters. A court of appeal has held that the court,
in aoting upon & referee's report as to the location of an ease~
ment, is not required to make its owﬁ findings,and confirmation
of the report which contained facts was sufficient. Worcester
'v.Horqeater, 1965, 246 C, A, 24 56, At the same time, even
apart from the litigant's right to findings on "trial issues,"
the court has a duty to make determinations as to interests in
the property and l1iens thereson, so that a proper interlocutory
judgwent may be made. Larsen v, Thoresen, 1951, 36 C. 24 666,
3. A policy problem is posed &as to whether, in view of
the paucity of decisions in the partition field and posasidle
future changes in case law generally, the Act should 1ﬁolude
provisions on the subjeot, and, if so, in what form. In favor
of such provisions are considerations of certainty and “pre-
ventive® measures to avoid attacks Wwanreal property titles or
liens, Opposed are the peinta that the problem goes te equity
cases generally and (under burgeoning provisions for attorney's
fees) to the proper procedure when atiorney's fees are aihrded
in-ecivil litigation; that sponsoring liegislation unsucces-
sfully could be used later to argue that the Legislature int-
ended 8632 to apply, and that the courts would not be apt to
e
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wake any new court-declared rule as to post-trial findings
jurisdictional (though e& judgment entered without findings
and conclusions,when required,is said to be void). On
balance, the writer 1nﬁividua11y would determine the polioy
question against ineclusioan of provisions in the Act. In part,
this individual view is besed upon the fact that & new
procedure should be developed as to findings or no findings
in post=-trial motions or proceedings in civil actions generally;
partition should not be the guinea pig.

4, If the policy problem 18 decided in favor of legis-
lation, a draft of a new section ( B 872,125 ) is attached

for consideration, See Ex. C.

Garrett Elmore



Proposed Technioal Amendeente- See Page 1 of Memorandum

8 273.290. Hearing on repori and entry-of judgwent of partitionm,
873.290,

{a) Any party, upon notice to the other parties who have
appeared, may move the.court to confirm, wmodify, or set aside
the report.

(b} At the hearing, the court may either confirm or modity the
report and enter judgwent of partition asccordingly, or it may
set aglide the report and order preparsation of a new réport and,
if neocessary, appoint a new referee for this purpose.

(¢} The division is effecotive and title vests in accordance
therewith upon eniry of judgment of coernfirmatten partition,

8 873,960. Hearing on refereeis report and judgwent.

873.960.

At the hearing, the court shall examine the report and witnesses.

If the court finde~ determines that the proceedings have been

regularly conducted, that tranmfer of title to the interests may

regularly be made, and that no facts appear which would make such

transfer inequitable, it shall confirm the report and order the

interests trapnsferred ito the acquiring parties in proportiom to

their respective interests, or in such other proportion as is

set out in the agreement, The court~ order ta-contingent shall

be conditioned upon paymeni of the amounts fixed as the pnrcE-

ase price and any other amounts required by the agreemsnt, the

giving of any required seourity, and payment by the parties of

the expense of the proceeding authorized by this chapter and of

the genesrat coste of the-aetion partition or an appropriate

share thereof, Thereaflter the eour?, upon motion of & 8nrtz to

the agreement, or o & reieres, upon no &8s an ays

apkice of motion to the parties wno have appeared, shd Jeter-
shether the conditions have been’ fu) ed ang 8 '

aall enter a judgwent confirm ng the transfer; otherwise, upep
~gueht further proceedings ag na 8 ordere e action or pro-
ceeaing IEIIE be ordered Earninntea.

8 874,240, dJudgment-~éefined Effect of convg;gnce or transfer (new)
874.240. As-used-in-thits-chapters;-ssndgmenti-inctudee-a-court
srder~vf-conveyance-or~transfer-of-the-preoperty~pursnant-te
Section~875:P58-er~Sectten-873:968vA _convevance or transfer

ursuant to Seotions 873,650 and 873,790 or Section 87%.960
ghall be binding and conclusive, in the same smanner as & judgment.




Iliustrative Appeal Provisions, Ses Page 5 of Memorandum,

CCP 904,131, An appeal wmay bw iaken from a superior court im
the following cases:

L I

[ 20 N 3K R

(t}-Prom~-an-interioentory~judguent-ta-an-actton-¢n
an~aciton-far-partitton-detornining~the-~rights-and
tnteresta-ef-the-respestive-parties-zad-dtrecsting-paret~

teton-toa-be-mndes

s E e e

Note: (J) and (k) to be re-lettered.

e s -

Add: .
Chapter 10, APPEALS

8§ 874,270. Appealable judgments and orders,

.

874,270, An appeal way be taken in the following cases:

{a) From the interlocutory judgment described in Seotion
872,720 (other thar an interlocutory judgwent which is
preliminary in nature under subdivision (b) thereof),

{(b) From the judgment, or the order terminating the
sction or proceeding, desoribed in Section 873,960,

Ec; Frow the judgment (cther than a judgwent desoribed in
b)) which terwinates the action &s to she parties or a

party.

(d) From an order wmade after a gudgnent or order which is
appealable under {(a}, (b) or (e

(e) In the cases specified in subdivisions (c) to (g),
inelusive, of Section 904.1. * :

Comment: Section 874,270 replaces former subdivision (i)

of Section 904.1. It states more explicitly provisions
contained in foruer subdivigion (i) and in other provisions
of Seciion 904.1, for greater clarity.



Illustretive Findinge of Fact Provisions.See Page 8 of
Memorandusm,

Drafi
Add:

8 872.125, Whan Findings of Faot Required.

872.12%. {a) Section 632 of this code applies to the trial of all

contested gquestions of faot as to the rights and interests of the

parties in the property, the right to and wethod of partition, and
claims to incidental relief,

(b) In other matiers, the court shall make its determinations
in such mananer and form as it deews proper, subject to the
specific provisions of this title.,

Comment: Section 872,125 18 new., Its purpose is to clarify
the general requirements of CCP 8§ 632, relating to findings
of fact and conciusions of law upon a court triasl, in the
context of a partition eotion, Under subdivision (b), the
oourt mey, but is not required to, perait the parties to
request findings. of fact in contested matters not inoluded
in subdivisioen (a). The statutory procedure for confirmation
of a referee's report on Jjocation of an egsement is suffioc-
ient. Worcestier v, Worcester, 1965, 246 C. A, 2d 56; see
also Larsen v. Thoresen, 1951, 36 C, 2d 666 (duty of court
10 make findings required by statute to insure a proper
judgment).
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