10/29/75
Memorandum 75-8k
Subject: Eminent Domain Publication
The staff is pleased to report that the Continuing Educatlon of the

Bar (CEB)} is going to pay the cost of publishing The Frinent Domain Law

and the conforming changes in codified sections, togetlhier with the official
comments. We have agreed on & firm price with CEB~-$7,000 for 2,000 copies

to CEB--that should cover the entire cost of the publication. This price

includes about $1,500 to cover overruns on estimated costs so it is unlikely
that the Commission will need to use any of its own funds to pay the cost

of this publication. The estimetes cover 500 additional coples to include
in our bound volume and also 500 additional copies for ocur own use.

We think that the (Commission's Recommendation (revised to reflect
changes made before the proposed legislation was enacted) is valuable ma-
terial that should be included in the publication. However, the cost of
making substantial revisions in the Recommendation would rum up the cost to
the point where it would be impossible +to include this materisl in our pro-
posed publication. Accordingly, the staff has revised the Recommendation to
make only those changes we felt were required. With this in mind, please
mark your suggested editorial revisions on one of the two attached coples
and return it to the staff at the November meeting.

We plan to organize the publication generally as follows:

(1} Title page.

{(2) Contents (This will be only a general listing of contents.)

{3) Preface (draft attached to this Memorandum)

(4) Recommendation (as revised--draft attached to this Memorandum)



(5)

(6)
(7)

(8)

(2)

Outline of Eminent Domain Law (listing of each section with
section titles)

Text of Eminent Dormain Law with 0ffilcial Comments

tutline of Conforming Revisions (listing of each section under
appropriate headings)

Text of Conforming Revisions with Official Comments. (We plan
to arrange all conforming revisions in section order by codes,
taking the conforming revisions from five bills contailning
codified sections and consolidating them. %We do not plan to
reprint the text of repealed sections, but we do plan to print
the official Comments to repealed sections. We will have to
set out amended sectlons as amended, without showing the na-
ture of the amendment, since the publication will be & paste
up Job from the enrolled bills which 3o not show these changes.
We may decide to omit some purely technical conforming revisions.)

Appendix I. Disposition of Existing General Condemnation Statute
(we plan to print the text of the repealed sections so the
text will be available for convenlent comparison with the
new Statute, together with the offieial Comments.)

{10) Appendix II and ITI. We plan to reprint our recommendations to

the 1976 Legislature on condemnation for byroads and utility
easements and relocation assistance by private condemnors he-
cause we believe these will be of interest to persons who will
use the proposed publication. We will also print these recom-
mendations in ocur Annual Report so they will be avallable
generally without the need to tear up coples of the proposed
publication to obtain copies.)

(11) Table showing Session Iaw Chapter Source for Conforming Revisions

{(This is needed because the Conforming Revisions come from
five different session law chapters. It would be too expen-
sive to indicate the source of the section under each section.)

We have not promised CEB that we will provide an index for the publication.

Since the publication will be included in our bound volume, we will have to

index it at some time, either now or when the bound volume is prepared. If we

put an index in the proposed publicetion, we would include a cross-reference

to the separate index In the bound volume lndex and net relndex it. There

would be no additional staff work to prepare the index now or when the volume

is prepared for printing. The only problem is that the staff has a great deal

of work right now in preparing a substantial volume of materizl for the printer
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for the 1976 session. Ve will prepare an index for the proposed publication if at
all possible. The cost of printing the index was not included in the estimates,
but there probably is enough money included in the §7,000 CEB has agreed to pay

to cover the cost.

We alszo plan to charge the cost of compositlon of the two eminent domain
recommendations to the 1976 session to the $7,000 provided by CEB. Should the
costs exceed $7,000, we will have to pay the excess so this is not unfair to CEB
since the recommendations will be useful in the CEB program.

Do the staff plans meet with Commissicon approval? Does the Commission have

any suggestions concerning the publication?

Respectfully submitted,

John H. DeMoully
Executive Secretary



PREFACE

This pamphlet contains the Eminent Domsin law and related revisions of
codified sections., The officilal Iaw Revision Commission or Legislative Come
mittee Comment is set out fellowlng each statute sectisn, The Eminent Domain
law was enacted by Chapter 1275 of the Statutes of 1975. The amendments, ree
peals, and additiens of cedified statutes were made by a serles of bills. The
source of the sesslon law chapter that amended, repealed, or added a particular
codlfled section is indicated in the Table which begins on page —

The 13975 eminent domein legislation was the resuli of recemmendatiens of

the California law Revision Commission. Recemmendatlion Proggsing the Eminent

Domain law, 12 Cel. L, Revision Comm'n Reperts 1601 (1974); Tentative Receme

mendation Relating_EElCondemnation Iawv and Procedure: Conforming Changgs in

Special District Statutes, 12 Cal, L. Revision Comm'n Reports 1101 (1974). For

earller tentative recommendatiens, see Tentative Recommendation Relatigg to

Condemnation lawv and Procedure: The Eminent Domain law, 12 Cal. L. Revisian

Comm'n Reports 1 (1974), Condemnation Autherity of State Agencles, 1@ Cal. L.
Revision Comm'n Reperts 1051 (1974).

Eleven bills were introduced at the 1975 Regular Sesslon te effectuate the
Commission's eminent demain recommendations. All were epacted., Cal, Stats.
1975, Chs. 1275 (The Eminent Domain Iaw}, 1239 (ceanforming changesewstate agency
condemnation), 1240 {conforming changese~codified sections), and 581, 582, 584,
585, 586, 587, 1176, and 1276 (conforming changese=special district statutes).
See also Cal. Stats. 1976, Ch, ___ (operstive dateeeurgency measure).

The officizl Comment that fellows each sectien 1s taken frem the pertinent
Lav Revision Commissien Recommendation unless a new or revised Comment for the

particular section is found in the speclal reports adopted by the Assembly

-l..



Coﬁmittee oh Judiciary or the Senste Committee on Judiciary. See Report of

Assembly Committee on Judiciary, Assembly J. 5183-5212 (May 19, 1975); Report

of Senate Committee on Judiclary, Semate J. 65376563 (Aug. 14, 1975).

The Celifornia Continuing Education of the Bar (CEB) paid the cost of
publishing this Commission pemphlet. The Commission 1s pleased to assist CEB
in its effort to inform lawyers, appralsers, Jjudges, and.others concerning
the nev eminent domain law. The pamphlet alseo will aid the Commission in its
contiming study of eminent domain law.

Any defect in the legislation contained in this pamphlet should be brought
te the attention of the law Revision Commission so that the Commission can
study the matter and present any necessary cerrections for legislative considera-
tion. The Commission also solleits suggestlons for revision of other statutes
relasting to eminent domain, such as the Evidence Code provisions relating te
evidence in eminent domain and inverse condemnatien actions., The address is:
California Law Revision Commission, Stenford law School, Stanford, Cslifornisa,

94305.

.



RECOMMENDATTION OF THE CALIFORNIA IAW REVISION COMMISSION
proposing
THE EMINENT DOMATN IAW

{REVISED TO REFLECT CHANGES MADE BY IEGISLATURE)

Fditorial Note. The material that follows 1s taken from the law Revision

Commission's Recommendstlon Proposing the Eminent Domain law, 12 Cal. L. Revi-

sion Comm'n Reports 1625-1671 (1974). The material has been revised to reflect
the changes made by the Legislature after the Commission recommended legisla-
tion was inbtroduced. Although these revislons were made by the Commission's
legal staff, the revised materisl does not necessarily represent the views of the
Commission. For authoritative sources of Legislative intent, see the discussion

in the Prefacs to the pamphlet.
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INTRODUCTION

Pursuant to a 1965 legislative directive,! the California Law
{ Revision Commission presents in this report its recommendation
for a comprehensive Eminent Domain Law,?® along with
necessary conforming changes.® The proposed comprehensive
statute is the culmination of the Commission’s exhaustive study
of condemnation law and procedure that has previously resulted

'"he Commission was directed by Resolution Chapler 130 of the Statutes of 1965 be study
condemnation law and procedure with a view to recommending » comprehensive
statute that will safeguard the rights of all partics te such proceedings. This was an
expansion of an earlier direction to make such a study with a view to recommending
revisions “to saleguard the property rights of private citizens.” See Cal, Stats. 19386,
BRes. Ch. 42, at 263,

2 1k Foinent Domain Law is intended ko supply rides for eminent demain proceedings.
The Irw of inverse condemnation is left for determination by judiciat development.
Although the Commission has been autharized to study the subject of inverse
condempation, it has not yet comgpleted its study, nor has it formulated
recommendations with respect to the subject. For a progress repert, see the
Comuemnission’s Annual Report [(December 1974}, 12 Can. L. BEvisioNn Comu'™N
REporTs 501 (1974).

3 This report proposes conforming changes in general statutes relating 1o eminent domain
anc in the statutes relating to condemnation for state purposes. For conforming
changes in statutes relating to exercise of eminent domain by special districts, see
Temtatrve Recommendution Refating to Condemnation Law and Procedure:
Conferming Changes ui Special District St.eru(ea, 12 CaL. L HL-.\ ISIOK COMM'N
ReporTS 1101 (1974). angmﬂrccou.knn R T 3 i

tlvfops . S2e alco 12 Cal L. Revision Comm'n
Reports at 2004-2008 (1974}, i ) :
. 19 9 38 R e . Lt
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EMINENT .DOMAIN LAW—RECOMMENDATION ' 1627

in the enactment of legmislation on several major aspects of
eminent domain law.? .

Although Title 7 (commencing with Section 1237) of Part 3 of
the Code of Civil Procedure purports to be a comprchensive and
systernatic statement of the law of eminent domain, in fact it falls
far short of that. Enacted over 100 years ago, its drafismanship
dees not meet the standards of modern California stalutes. There
are duplicating and inconsistent provisions. There are long and
complex sentences that are difficult to read and more difficult to
understand. There are sections that are obsolete and inoperative.
There is a total Jack of statutory guidance in certain critically
important areas of the law, and there are other areas that are
treated in the most cursory fashion. Nor is Title 7 the exclusive
statutory source of emninent domain law. There are hundreds of
provisions in other statutes, both codified and uncodified, that
duplicate provisions of the general eminent domain statute or
that are unnecessarily or wndesirably inconsistent with it,

These deficiencies call {for a thorough revision and
recodification of the California law of eminent domain. In
formulating the comprehensive Eminent Domain Law, the
Commission has looked to reform efforts in a number of other
jurisdictions * and has reviewed the eminent domain law of every
jurisdiction in the United States.® The Commission has examined
the draft of the Model Eminent Domain Code 7 and the Uniform
Eninent Domain Code.® The Commission has drawn upon all
these sources in producing a modern Eminent Domain Law

4 8ee CONDEMNATION PrACTICE I8 CAoriFonsia ki (Col Cont. Fd. Bar 1073):

In dealing with trends and developments in erninent domain law, the major role
played by the California Law Revision Commission for more than a docade should
be considered. Commission studies and reconunendations have led to maay
statutony changes, eg, cxchange of valuation data, evidence in condemnation
cases, immedicle possession, possession pending appeal. ahandomunent, voluntary
a1 bitrulion, and governments] lizbiligy.

For a complete listing of Commission recommendations, iy, this_field_snd the

. - o il N -
,9-. legislative _action gn the recommendations, see ¢lfuarietiawrmd, o1 nedTial]
gl ol i,

b

Crlgranpenne s tept Yy L
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Y12 cal. L. Revision Comm'n Reporis at 517 n.3 {1974).

% Recent reparts received by the Commission include NEW YoRK STATE COMMISSION ON
EMineEnt Dosary, REPORT (1971, 1972); VIRGINIA ADVISORY LEGISLATIVE
COUNCIL, LAWS BELATING TO EMINENT DOMAIN (1972); Towa EMINENT DOMAIN
STUDY COMMITTEE, FINaL REPORT {19711 Law REYoRM COMMISSION OF BRITISH
CuLUMBLA, REPORT ON FXPROPRIATION {1971).

% Among the many contemporary revisions of the law of eminent domain, the 1964
Pennsylvania Eminent Domain Code is particularly noteworthy. See PENNSYLVANIA
JOINT STATE GOVERNMENT COMMISSION, EMINENT DoMaIN CODE, AS AMENDED
WITH COMMENTS AKTY NOTES (1972},

? See Draft of Mode! Fininent Domain Code, 2 REAL PROVERTY, PROBATE & TRUST J.
363 (1967}.

B The Reporter-Draftsman for the Uniform Eminent Domain Code is Professor Arva Van
Alstyne, University of Utah College of Law. The Commissian has provided Professor

Van Alstyne with preliminary drafts of this recommendation and has reviewed the*

Uniform Eminent Domain Code with the assistance of Prefessor Van Alstyne as a
consultant.

19 9 410
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1628 EMINENT DOMAIN LAW—RECOMMENDATION

within the existing California statutory framework,

The comprehensive Eminent Domain Law proposed in this
report will replace the existing general eminent domain title of
the Code of Civil Procedure.” Its major purpose is to cover, in a
comprehensive manner, all aspects of condemnation law and
procecure.!® It will constitute a complete and well organized
compilation of the law and will provide one uniform statute
applicable to all condemnors and all condemnation
proceedings.!! Its enactment will permit the repeal of
approximately 125 sections and the amendment of
approximately 150 sections to delete more than 28,000 words of
unnecessary language.'?

While the Eminent Domain Law requires that all condemnors
follow its provisions, it imposes no new mandatory costs on local
public agencies. A public agency is not required to exercise the
power of eminent domain in pursuance of its property
acquisition program; the statute provides that any agency
authorized to exercise the power of eminent domain to acquire
property for a particular purpose may also acquire the property
by grant, purchase, lease, gift, devise, contract, or other means.
Whether property necessary for public use is to be acquired by
purchase or other means or by eminent domain is left to the
discretion of the agency authorized to acquire the property.

While the Eminent Domain Law will make a number of
important changes in existing law, to a large extent it restates
that law, corrects technical defects, eliminates obsolete and
inconsistent provisions, and fills gaps in the law. The more
important changes made by the Eminent Domain Law are

® The Commission considered varions locations for the Eminent Domain Law, including
cnactment of a separate code. However, due to the relatively narrow scope of the
subject when considered with reference to the California codes and to the sdoption
of the general principle that eminent domain proceedings should be governed by the
same rules as civil actions generally (see discussion under “Condemnation
Procedure™ infra). the Commission recommends that the Eminent Domain Law
should simply be substituted for the present Title 7 (commencing with Section 1237)
of Part 3 of the Code of Civil Procedurc.

* There arc some areas of the law purposely left to judicial development. Moreover, the
Emirent Domain Law cannot limit any provisions of the Califarnia or United States
Canslitutions.

It should also be noted that there are some statutes applicable to property
acquisition «enerally and not limited to eminent domain proceedings. See, g,
Covr. CoDE §§ 7260-7274 {relocation assistance and fair acguisition policiesy. Such
statutes are not affected by the Bminent Domain Law and conbinue to remain
applicable when property is acquired by eminent domain. See further discussion
under “Helocation Assistance,” infra.

11 The special provisions relating to valuation of publie utility property by the Public
LChilities Comrnission pursuatt to California Constitution, Article X1I, Section 23a and
Public Utilities Code Seotions 1401-1421 will not be affected.

2 See "Table of Sections {fl‘_uvm.ts-d-‘.fyu.f

—

! ‘Affected," 12 Cal. L. Revision Comm'n Reports at 2113 (1974).
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EMINENT DOMAIN LAW—RECOMMENDATION 1629

discussed below. Other changes of less importance are noted in
the Comments that follow the text of the proposed legislation.

The operative date of the Eminent Domain Law is deferred
until Tuly 1, 1977, to allow interested persons sufficient time to

however, the law is made applicable to any pending proceeding that was

become familiar with its contents. On the operative_date,

WOV el L e e o P e - e T

commenced on or after January 1, 1976, to\

_ A
Cthe [ullest extent practicable so that the transition will be swilt

and the benefits of the law will be immediately available to all
persons.

THE RIGHT TO TAKE

Delegation of Eminent Domain Power

Basic Statutory Scheme

The power of eminent domain may only be exercised in aid of
a recognized public use bv a person authorized by statute (o
exercise such power.'® In California, the statutory delegation of
the power of eminent domain appears to be exceedingly broad.
Section 1001 of the Civil Code states in part: “Any person may,
without further legistative action, acquire private property for
any use specified in Section 1238 of the Code of Civil Procedure”
by exercise of the power of eminent domain.

When enacted in 1872, Code of Civil Proredure Section 1238
listed a great number of uses as “public uses,” and it has been
amended many times since then to list additional uses. Despite
the amendments, many recognized public uses are not listed in
the section, and the inclusion of a wuse in the listing is no
guarantee that the use is in fact a public use.'* Moreover, Civil
Code Section 1001, although unchanged since its enactment in
1872 and purporting to authorize the exercise of eminent domain
power by “any person,” has been narrowly construed by the
courts when a person other than a public entity or privately
owned public utility has sought to condemn property.!®

To a considerable extent, the listing of uses in Code of Civil
Procedure Section 1238 is surplusage since the Legislature has
generally ignored the statutory scheme established by Civil Code
Section 1001 and Code of Civil Procedure Section 1238 in
delegating the power of eminent domain. The Legislature has
instead enacted numerous other codified and uncodifed sections
that authorize condemnation for particular public uses. In fact,
there are hundreds of statutes that grant the power of eminent

3 Peaple v. Superiar Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221, 1225 (1937).

4 The question whether a particular use is a public use is always subject to judicial review
See discussion infra under “Public Use.”

1% See discussion fafre under "Quasi-public entities and private persons.”

19 9 445 -
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1630 EMINENT DOMAIN LAW—RECOMMENDATION

domain to particular persons for particular purposes.

The Commission recommends that clear statements of the
extent of eminent domaxin authority of public entities, public
utilities, and others be substituted for the statutory scheme
established by Civil Code Section 1041 and Code of Civil
Procedure Section 1238. In addition, where a statute grants the
power of eminent domain to a particular entity for a particular
use, this grant should be treated as a legislative declaration that
a taking by that entity for that use is a laking for a public use; it
should not be necessary to add te the statute the superfluous
statement that the taking is for a public use.

The adoption of this approach will eliminate the need for a
separate listing of public uses in the general eminent dornain law.
It will eliminate the need for frequent amendments to list public
uses that merely duplicate grants of eminent domain authority
made by other statutes. It will eliminate the existing uncertainty
concerning the extent to which private persons may exercise the
power of eminent domain and will insure that the power of
eminent dorain will be construed to extend only to those private
persons intended to have such power.

The effect of this approach is to recognize the long-standing
legislative practice of delegating the power of eminent domain
by specific statute despite the listing of public uses in Section
1238. Nonetheless, to assure that no public entity wiil be deprived
of any right if now has to exercise the power of eminent dorain,
clear staterents of condemnation authority should be enacted to
cover those few cases where such autherity is now based on
Sections 1001 and 1238 and is not otherwize specifically provided.
Likewise, clear statements of the condemmnation auiliority of
privately owned public utilities should be added to the Public
Utilities Code. The extent to which other private individuals and
corporations should be authorized to exercise the right of
eminent domain is discussed later in this recommendation.'®

Persons Authorized to Exercise Power
State agencies. Eleven state agencies are authorized by
statute to exercise the power of eminent domain.!” Nevertheless,

16 fd.

" The agencies authorized to condermn are the Adjutm:‘ral (ML, & VeT. Cone
§ 4373, Trustces of the California State University and Colleges (Epvc. Cobpe
§ 245033, Department of Fish and Game (Fisu & CGAME Cobpe §§ 1348-1349,
Depariment of General Services (Govr, Cope §§ 14661-14652), State Lands
Commission (FUB. HES. ConE § 6508}, Department of Parks and Recreation (GovT.
Cope §34083; Pue. Hes. Cons §§ 5606, 5006.2; Srs. & Hwys. Cone §357.2),
Department of Transportation (Pup. UriL. Copr §§ 21633-21635: Sts. & Hwvs.
Cope §§ 102, 103.5, 104-104.4, 104.6, 30400-30412; WaTER CODE § 83041, Public Warks
Board (GovT. CoptE §15834), Reclamation Board (WATER CoODE  §§ 8550,
8393-8395), Bepents of the University of California (Ebuc. Cobe § 231313, and
Department of Water Resources (WATER Cone §§ 250-236, 258-25%, 345-346,
11573-11392) .

19 9 470

- 630



EMINENT DOMAIN LAW—RECOMMENDATION 1631

the acquisition of necessary property for many of these agencies
is in fact accomplished by the Public Works Board through the
Property Acquisition Law.!®
During recent vears, there has been extensive study of the
state property acquisition program and, specifically, of the extent
0  which property acquisition should be accomplished
exclusively through the Property Acquisition Law rather than by
individual state agencies.!® The question whether an individual
state agency should itself acquire the property it needs for its
activities or should acquire such property only through the
Property Acquisition Law is one that the Commission has not
undertaken to resolve. The Commission has, however, in the
course of its study of eminent domain law reviewed all the
statutes relating to condemnation of property for state purposes.

The Commission has determined that the statutes granting
condemnation authority to state agencies should be revised to
eliminate the grants of condemnation authority to state agencies
that do not now exercise such authority. This will restrict such
grants to those agencies now actually engaged in the property
acquisition function and will leave the policy decision as to which
agencies should continue to engage in this function for later
legislative decision. Specifically, the Commission makes the
following recommendations:

(1) The Department of Transportation, Department of Water
Resources, Regents of the University of California, and
Reclamation Board {on behalf of the Sacramento and San
| Joaquin Drainage District) should continue to be authorized by

statute to condemn for their purposes. The Department of I¥ish
and (;cl“ﬂl? ﬁh(‘u]d continue to hf’ fmt}’ Grl?ed 10 r{mdcrnn for the

g4 Jm, u}ns ~atios lﬂ{\i{ "Q:-;:" O ey *%tT“‘T___LD
011

ondcinnsg m‘l is _presently

<§;ldlife Conservation Boarq,and the State2 Lands Commission sheould continue
to be authorizad to cond=mn in those situwuations in which condemnation is
vresently authorized. The Legislature added Hastines College of the Law

as an agency authorized to condemn for its own purposes.

(2) Condemnation of property for all other state purposes
should be a responsibility of the Public Works Board under the
Property Acquisition Law. This recommendation will eliminate
the delegation of eminent domain authority to those agencies
that do not now exercise such authority: the Adjutant General,
Trustees of the California State_University _and Colleges,
Department of General Services, $tareLands-4 onomssiony and Q.
Department of Parks and Recreation. ™
{3) The statutes relating to the exercise of the power of
eminent domain by state ageneies should be revised to conform
to the proposed general legislation relating to eminent domain.

'8 Covr. CobE §§ 153850-15866.
18 £, CALIFORNIA LEGISLATIVE ANALYST, A SURVEY OF LAND ACQUISITION AKD
DISPOSAL BY STATE AGEXCIES (1969)
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1632 EMINENT DOMAIN LAW—RECOMMENDATION

The general eminent domain provisions have been carefully

_drafted to cover in a comprehensive manner all aspects of

condemnation law and procedure. The object of providing one

comprehensive eminent domain law will be defeated, however,
unless inconsistent and duplicating provisions are deleted from
the statutes governing condemnation of property for state
purposes.?® If these conforming revisions are not made, there will
be continuing confusion over the extent to which the
inconsistent provisions remain in effect or are impliedly
repealed.

Special districts. The great majority of special districts
have, by virtue of their enabling statules, general authority to
condemn any property necessary to carry out any of their objects
or purpeses. Thus, approximately 160 different types of special
districts, totaling more than 2,000 individual districts, have
general condemnation authority.?? With respect to these
districts, there is no need to rely on Section 1001 of the Civil Code
and Section 1238 of the Code of Civil Procedure as the source of
condemnation authority, snd the repeal of those scelions will
have no effect on the condermnmnation authority of these districts.

Approximately 30 different types of districts either are not
authorized by their enabling statutes to exercise the power of
eminent domain, or the grant of eminent demain power in their
enabling statutes is not sufficiently broad to permit
condemnation of property for some of the distriet’s authorized
functions. The Commission has reviewad those enabling statutes
and has concluded, with two exceptions noted beiow, that no
revision of these statutes is needed. Some of these disiricts have
nopowaﬂoampmeorhddpnmeny(NhﬁShWencmnpmam
power. In some cases, the acquisition of necessary preperty for
the district by eminent domain is accomplished b} the county or
a city. The omission of a grant in other statutes appears to be a
conscious  legislative  decision.  Accordingly, absent  any
experience that demonstrates a need to grant the power of
eminent domain to any of these special districts, the Commission
proposes no change in their enabling statutes.

Public cemetery districts and resort improvement districts 2
derive their power of eminen! domain from Civil Code Section
1021 and Code of Civil Procedure Section 1238. In order that the

2 The provisions of the general legislabion that supersede repealed sections or deleted
portlons of sections are mdmatm] m the Comments that follow the sections of the
Tt imalatidn-ineladed i;

Lleaislation as enacted.

"* 31 For a listing, see CONDEMNATION PRACTICE IN CALIFORNIA, Appendix A: Tables [T

and IE (Cal. Cont. Ed. Bar 1973).
22 Although no new resort improvement districts can be formed after May 15, 1965 {see
PuB. Res. CoDE § 13003), the authority of existing districts should be preserved.
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repeal of these sections will not adversely alfeet these types of
districts, the statutes governing these districts should be revised
to preserve their condemnation authority.

There are a large number of codified and uncodified statutes
relating to special distriets thal contain provisions that arc
inconsistent with or duplicate the general provisions of the
Eminent Domain Law. The gencral eminent domain provisions
have been carefully draited to cover in a comprehensive manner
all aspects of condemnation law and procedure. The objective of
providing one comprehensive eminent domain law will be
defeated, however, unless inconsistent and duplicating
provisions are deleted from the stalutes governing special
districts.?® If these conforming adjusiments are not made, there
will e continuing confusion over the extent to which the
inconsistent provisions remain in effect or are impliedly
repealed. Therefore, the Commission recommends that the
special district statutes be adjusted to conform to the proposed
general legislation relating to eminent domain.**

23 Exampies of the types of canforming revisions recominended include the following:
(1} Lavguage thal the right of cininent domai is 1o be exercised by the district in the
manner provided by law for the condemnation of private property for public use,
with the same rights, powers, and privileges as a2 city, county, or monicipa)
corporation, may be deleted wilh the enactmont of the coemprehensive eminent
domain legislalion provicging penerally ihat the power of eminent domain may be
exereised only in accordance with its provisions,

(2) Statements thal o perticular use by a disivict is a public vse may be repealed
with lbe cnaciment of the comprehensive eminent domain legislition providing that
statutery suthorization to condemn for a particular purpese constitules a jegislative
declaration that that purp().v.z is & public wse.

(3 M ~i!1‘d fistings of puarticvdar types of poeperty that sy be acquired by a
district {or pasblic vse may be eliminated with lh( enarlmend of the comprehensive
eminent domsin |£‘(’J‘.L(thx rraviding that a person aulhorized to condemn Jor a
particular use may exercise e power of eminen! domuin fo condemn properly of
any churscter necossary for that use.

(1) The reguirement that the distriel proczed in the pame of the district may be
vepealod with the enactment of the comprehensive eminenl domain legislution
providing {or prosecution of the proceeding by the person seeking to zequire the
Lroperty

{5) The comprehensive aninent domain legislation provides for all of the
Followii: matlers, thereby enabling repeal of provisions covering the same matters
lor eacl district:

{2} Nequirement of adaption of a resolution ol necessity and specification of the
cffeel to be piven the resolution.

it Avcuivtion of property for the purposes of remnant elimination (excess
condemnation).

() Auquisition of property already devated to public use for more necessary and
compalible public uses.

(d) Acquisttion of property for exchange purposcs.

e} Enlry upon property to locate public improvements.

24 For the amendments, additions, and repenls needed to conform the special distriet
statutes to the Eminent Danain Law, see Fentative Recommendation Relating to
Condemnation Law and Procedure: Conforming Changes in Special District Statotes
January 1974), to be reprinted in 12 Cal. L. REvision Cous's REporrs 1100

(1974}, Far changes from the tentative recommendatien in the Commuission’s final
recommendation with respeet to the special district statutes, seem-—'g“

12 Cal. L. Ravision Comm'n Revorts at 2004 (137h).

257163
19 9 520
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Citics and counties. A great number of statutes authorize
cities and counties to condemn property lor essentially all of their
activities.?> This broad condemnation authority is justified.
-Accordingly, for purposes of clarificalion, cities and counties
should be specifically authorized to condemn property to carry
out any of their powers or functions just as special districts are
now authorized to condemn for all their functions, Specific
restrictions on the power of cities and counties to condemn
property for particular purposes *® would not be affected by such
authorization.

School districls.  Section 1001 of the Civil Code and Section
1238 of the Code of Civil Procedure are the primary bases for the
condemnation authority of school distriets. Since these sections
will not be continued, a provision should be added to the
Education Code to preserve the authority of school districts to
exercise the power of eminent domain to acquire property
necessary for school purposes.

Public utilities, Section 1001 of the Civil Code and various
subdivisions of Section 1238 of the Code of Civil Procedure are
also the primnary source of the condemnation authority of
privately owned public utilities. In order that the repeal of these |
sections will not adversely affect the condemnation authority of
public utilities, provisions should be added to the Public Utilities
Code to preserve and clarify the aunthority of public utilities to
exercise the power of eminent domain to acquire property
necessary Lo carry out their regulaled activities.

Quasi-public entities and private persons. The right to
exercise the power of eminent domain in California is not limited
te governmental entities and public utilitics. Section 1001 of the
Civil Code literally aunthorizes a private person to condemn
property for any of the uses listed in Section 1238 of the Code of
Civil Procedure. Other statutes have expressly granted the
power of erninent domain to certain private entities which are

T Yor n listing, see CONDEMNATION PRACTICE IN CALIFORNTA, Appendix A: Table IC
(Cal. Conl. Ed. Bar 1473). The one possible exceplion 1o this generalization is
acquisition of property for open space purpeses. See Govr, Cobpr §§ 6950-8954.
Cemnpare Note, Property Tavation of Agricuiiural and Open Space Land, 8 Harv. ]
LEGis, 158 & nd (1970) (amplving condemmativn authorized) with California
Legislative Counsel, Opivien No. 17885 (Lminent Domain) {Oect. 24, 18969}
(concluding condemnation not authorized). The Commission recorninends that the
authority of cities and counties to condemn property for open space purposes be
made elear with appropriate limitations to prevent any abuse of the power.y

T fp——

(The l=gislation as enacted does nbt”contaiﬁ'the Commission
recommend2d provisions relating to condemnation for open

space purposes,

28 B g Govr. CoDE §§ 37353 (c) {existing golf course may not be condemned by city for
golf course purposes), 3070 {local agency may not condemn for golf course, marina,
or small craft harbor under revenue bond act), 34341 {local agency may not condemn
publicly owned property under Revenue Bond Law of 1941 without consent of
OWDET).

08 9 540
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engaced in quasi-public activities.

In Linggi v. Girovotti?™ the California Supreme Court held
that the owner of an apartment building could condemn a
necessary easemoent for a sewer across his neighbor’s property to
connect the apartinent building to the mains of an established
sewer sysiem. The extent to which private persons can condemin
for othes uses listed in Section 1238 is unclear. The Lingsr case
is an cxeeptional one; the courts generally have not permitted a
privale person te condemn property unless he is engaged in a
quasi-public activity.*® ,

FHaving considered the various uses listed in Section 1238 and
the judicial decisions involving attempis by private persons Lo
exercise the power of eminent! domain, the Commission
reconumnends  that  condemmnation by private persons Dbe
abolished 2¥ except in the following cases:

{1) The condemnation authority of nonwprofit educational
instituticns of collegiate grade should be continued without
change ®°

(27 The existing condemnation authority of nonprofit
hospituls ** should be liberalized to permit condemnation not
only 1o expand existing hospitals but also to estublish a newly
organived and licensed hospital and to permit the acquisition of
properly whether or not “inunediately adjecent” to existing
holdings.  pg anactad, the lepislation requires thal the property Lo be

acquired be "adjeacent" to other property used or to be used for hospital

curposes.

{3) The condemnation authority of certain nonprofit housing

coiporations which provide housing for low income families
enould be continued and clarified 2

SO 0 R 285G Pad 15 (1953).

T Lorenz v Jacob, 63 Cal 73 {1883) (supplyving mines with waler); Lindsay Irr. Co. v,

Mehrlons, 87 Cal, 676, 32 1% 802 (1693) (suppiviig farming neighborhoods with
watert; Peaple v, Flk Biver Mill & Lumber Ca., 107 Cal. 221, 40 F. 531 {1893) {flouting
;208 on noanavivable streams); General Petroleum Corp. v Hobsen, 25 F.2d 349 (5.0,
Cal 1270 (hyroad to prospect Tor oil).
P i i Lot repeal of Seclion 101 of Lhe Civil Code and Scetion 1238 of the Code
ui Uil Procesiure, the Commission recommnends the repeal of Streets and Highways
Code Sections 1U80-1034 {special private byroad statute) and Water Code Sections
FeANT026 {private ways for canals) and the amendment of Hurlors and Navigation
Cade Scction 4009 (private wharves, chutes, and picis). The Commission
reconanends no change in Health and Safety Code Section 8715 (alteration, vacation,
or replalting ef public and private cemetery drives and parks an exercise of eminent
damain).

2 The condvmnztion sutherity of these institulions, now found in subdivision 2 of Section
1238 af the Code of Civil Procedure, should be continued by a provision added to the
Education Cade.

M Cope Crv. PrRoC. § 12383, Section 12383 shauld be repealed and provision made Tor
condemnation by nonprofil hospitals in the Health and Safety Cede.

32 Sep Healln & Sar. Copk §§ 34874-34979 {limited dividend Lousing corporations).
Provisions comparable to the sections relating Lo the exercise of condemnation
authnrity by limited dividend housing corparalions should be added to the statute
refating to land chest corporations in the Fealth and Safety Code. Land chest
corpoTations, if they new bave condemmnation authority, tust base such autherity on
Section 1001 of the Civil Code and subdivisicn 21 of Section 1238 of the Code of Civil

Pracedure.

19 9 580
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1636 EMINENT DOMAIN LAW_RECOMMENDATION

(4) The condemnation autherity of mutual water companies
should be continued without change.®®

'(5) The Legislature added provisions to the recommsnded legislation
to wake clear that any cemetery authority which is described in Ssction
23701c of the Revenue and Taxation Code or is & corporation sole may
condemn properly necessary to enlarge its existing cemetery.

Resolution consenting to eminent damain proceeding by quasi-public

entity., The Legislature added a new reguirement that must be satisfied
tefore an eminent domsin proceeding may be commenced by & goasi-public
entity (2 nonprofit educational institution of collegiate grade, nonprofit
hospital, cemestery authority, nonprofit housing corporation, or mutusl
water company). Such a quasi-public entity may not commence an eminent
domain proceeding until & resolution consenting to the acquisition has
been adopted by the legislative body of (1) each city within which any of the
property to be taken is loceted and (2) the county if any of the propertiy
iz not located within city boundaries. The city or county may refuse to
consent to the acguisition with or without 2 hearing, but it may adopt the
resolution only after a hearing at which persons whose property is to be
acquired by eminent domain have had & reasonable oppoftunity to appear

and be heard., Notice of the hearing is given by first-class mail to

=ach parson whose property 1s to be taken and whose name and address ap-
pear on the last equaiized county assessment roll. The resolution must
be adopted by a vote of two-thirds of all the members of the legislative
body. The city or county may require the parson seeking the resclution

to pay in advance all costs in conﬁection with the ﬁroceedings to obtain
the resolution., The resolution reguirement is in addition to any other

regquirements imposed by law end doss not relieve the quasi-public condemnor
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from the requirement that public necessity for the taking be established

in the eminent damain proceeding itself.

Joint Exercise of Power

Thwo or more peblie entities should be authorized to enter into
an agrecment under the Joint Powers Agreement Act 4 for the
joint exervise of their respective powers of eminent domain,
whether or not posscssed in common, for the acquisition of
property as u single parcel. This authority already exists where a
school district is a party to the joint powers agreement *® and
should be extended Lo permit exercise of such authority by public
entities whether or not a school district is a party to the joint
powers agrecment.

 Property Subject to Condemnation

Pronerty Interest That Mav Be Acquired

The grants of condemmation authorily to wvarious public
entities dilfer widely in their deseription of the types of property
aud rights or interests therein that may be acquired by eminent
domain. Some grants are restricted 1o “real property™; ?¢ some
grants broadh allow condemination of ‘‘real or personal
property” ** or permit condernnation of “property” without
limitation; % other grants contain an cxtensive listing of the
various types of property and rights and interests in property that
may be taken.®®

A general provision should be enacted that, except to the
extent  otherwise  limited by statute,®® will permit  the

T he substanee of subdivision 4 of Sectien 1228 of the Code of Civil Procedure should
be continues Iy a provision added to the Public Utilitios Code.

= Oovr, Coms by S300-6583,

= Firve, Conr § 150075

*state condemnation authority under the Properly Acguisition Law is limited, for
example. to any interest in real preporty. See Govr. Copk § 13553, The Commission
dees not recommend that the Property Acquistion Law be broadened o cover
acquisition of “personal property” since olher statutos provide for state acquisitien
af personal property. See alsa, eg. IEaLTH & Sar. Cope § 34525 (housing
sutharity).

so b PUR REs, Cone § 306 (Department of Farls and Reereation), Pus. UTiL. Cong
§ 30303 (Southern California Rapid Transit District).

* Fe, Hare, & Nav, Copr §§ 539004 (harbor immpravemnent districts), 8076 (harbar.
districts), 6255 fport districis); PUB. UTiL. Copg §§ 12763  (municipal utilbity
chistriets). 16404 (public utility districis), 28833 (Sun Francisco Bay Area Rapid
Transil District}, The vast majority of condemnetion grants authorize the taking of
any necessayy property.”

2 K g, Alameda County Floed Control and Water Conservation Distriet Act § 5 (“real
und persenal property of every kind, including lands, structures, buildings,
rights-of-way, exsements, and privileges™ and “all lands and water and water rights
and other properly necessary or convenient for |distriet purposes]™. .

1 The Commission recommends no change in the statutory provisiens which exempt
certain types of property from condemnation. See, eg., 158 & Ganme Cone § 1345
{farm lands exempl except by speciliec authorization of Legislature); HEALTH & SaF.

19 9 595
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condemnation of any lype of property and any right, title, or
interest therein necessary for the public use for which it is
acquired. Further, the existing judiciallv developed rule that a
grant of condemnnation authority includes the authority to
aequire any property necessary to carry out and make effective
the principal purpose involved should Dbe codified,*' and
duplicating and inconsislent provisions should be repealed.*®
The resolution of necessity should, as it generallv is now, be
conclusive an tne issue of the necessity {or acquiring any right or
interest in property to be devoted to public use.®®

Preperty Already Appropriated to Public Use

dxisting law poermits to 2 limited extent the acquisition by
eminent domain of property already appropriated to public
et The Coinmission belioves, however, that joint use of
property appropriated to public use should be encouraged in the
interest of the fullest utilization of public fand and the least
itmposition on private ownership. To this end, it reconnnends
that any authorized condemnor be permitied to acquire, for use
in comnmon, property alresdy devoted to publie use i the joint
uses are compatible or can be made compatible without
substuntial alteration of the preexisting public use.

(nly where the two uses are not compeiible and cannot be
made compatible should a condemmor be permitted to take for
its exclusive use property already appropriated to public use. In
such a wase, taking of the property should be permitied only for

. Dxe CopkE § 56962 (property within Aptes Farest ool subjeet o

1 eaeepl by penmission of Legiskdure): Pus. Ui, Cone § 21632

artinepl of T portalion cuniol take existingg sirport owned by leeal public

Swithonl consent of entity). Sez ulso Fmens v, San Franeiseo Cas Co., 28 Cal.

2 nal subjoet o cnment domaing. The substance of Codz of Civil

: Section 124002) (15th and 35th sections of cestain publie demain Tand not
sulsicel Lo condemnalien) should he conlinued.

i Tntient in the power 1o condemn property for a partivular purpess is the power to
condenn additiongd property to offuciuate that purpose. See, eg. Uity of Santa
Fephars v, Cloer, 216 Cal. App.2d 127, 38 Cal. Hplr. 745 (1953), and Monterev IFloed
Conttrol & Water Conseevation Dist, v, Flughes, 201 Cal, App2d 197, 20 Cai. Kpir. 252

ns statules provide a variely of tests to delermine to what extent additzonal
g Ty e owenuired. See, eg, Copk Crve PrRocC § 1235(18) {brees along

hivlanys bo 300 [eat); STS. & Iwys. Cobs § 1043 {protect and preserve hivhways
{0 130 feety; Warrn Cone § 256 (protect and preserve dams and water (acililies lo

f#eli, The Conunission reconumends that, in plece of this multiplicity, there be

subntituted a unitorm and comprelensive authorizalion ta acquire a1l property
necessary to carry out and make effective the principal purpese involved.

I See Taylor, The Hight to Take—The Right te Take a Fee or Any Lesser fnterest, 1 Pac.
I.J. 535 {1970},

(ﬁnder some circumstances, the resolution of necessity is

"

not conclusive, See discusgion infra under Resolution

of Necessity."

4 See Conk Crv. Proc. §§ 1240(33, {4), {6), 1241{3) (acquisition of property devoted to
public use for “consistent” and mose necessary puldlic uses).

19 & 620
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is alrcady appropriated. s

The resolution of necessity of a public entity should not be
conclusive on the guestion whether a use is compatible with or
maore necessary than another public use*® It should be noted,
however, that there is a statutory hierarchy of more necessary
users—state,” local public entities, " privale persons—as well as
qprciﬁr\ stalufory more necessary use presumptions such as those
alicided ceriain park property dnd property kept in its natural
CTTOL 011 S O CH e T et choine, 152 lomim‘zmed Jm

e < Lo ewE o comiind that ith
L9
condition, Ho change in this schame was recommended by the Commission,

The Commission did, however, recommend that the substance of

Sections 1240(3) and 1241(3) of the Code of Civil Procedure
(property appropriated to public use by certain local public
entitics may not be taken by another such entity) be repesled
and all public entitics be subject to the compatible and more
neeessary use scieme described above,

<As ehacted by the Legislature, the legislation provides that a use by a

public entity is a more necessary use than any use by 8 person other than
a public entity, use by the state is presumed to b=z more necessary than

use by & local public entity, and an existing use by a locsl public entity
is presumed to be more necessary than use by another local public entity.

Extraterritorial Condemmnation

Case L establishes that a local public entity—such as a city,
county, or speeial district—-may condemn only property within
its territerial bimils except where the power to condemn
property outside its limits is expressly granted by statule or is
necessirily implied as an incident to one of its other statutory
powers® This rule should be codified. Unsffected by this
codification would be statutes that expressly authorize
extraterritorial condemnation *' and statutes—such as those
authorizing the furnishing of sewage facilities or the supplying of
water—under which the power of extraterritorial condemnation
may be implied.® 5

(A-s enactef:l, the legislation includes an express grant to local public en-
tities of extraterritorial condemnation authority for water, gas, or elec-

tric supply purposes or for alrports, drainage, or sewer purposes.

1638 2
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4* This scheme should alse apply where bwo or more persons seck to eondemun the same

a

properly and the proccedimgs have Leen consolidated. In this case, condeianation ~

shendddd L ablowed [or joint use ameng the condemopors. Where the various uses are
nat sonputible, condemnation should be allowed for the juore necessary public use
ad the proceeding disntissed as 1o the olhers.

18 Qe discussion fnffa under “Publie Neecssity"”

TLOVE Conk § 154538,

*Cone Crv. PRoC. §§ 1240(3) andd 1241 (3.

< Cong Civ, Mo, £ 12407 and 10419,

v of Mo, Sacranente v, Citizens Ut Ce., 192 Cal. App Zd 482, 13 Cal. Rpir, 538

1} timphied autharily): City of Hawthorne v, Peehles, 166 Caul. App 2d 333

P22 (1939) (statutery anthorily): Sacramente Mun, Uil Dist. v, Pacilic Gas &

Islee, Co, 72 Cal ApprZad 635, 165 P.24 741 (15461 {sladutory authority).

SUE g, Gove, Cons §61610: Hang, & Nav. Conk § 7147, Heat i & Sav. Cone §§ 6514,
130020cy; o, BES CoDr 40, Such staludes are constitutanal, City of Hawlharne
v Peeliles, 166 Cal, App.id 735, 333 P.2d 442 (1939 Sacramente Muan. Ul Past. v
Paeilic Gas & Flee, Co, 72 Ol App.2d 638, 163 P.2d 741 18467,

3 City of Pasadena v, Stimson, 91 Cal. 238, 27 P804 (1891) {ewage) (dictwnd; City of
Mo Sneramento v, Citizens Uil Co., 192 Cel. App.2d 482, 13 Cal. Hptr, 538 (19G1)
(water). CF Southern Cal. Gas Co. v, City of Los Angeles, 50 Cal 2d 713, 718, 9245 P.2d
254, 291 (1958}, Compare City of Carlstul v, Wight, 221 Cal. App.2d 756, 34 Cal. Bt
820 (149563).
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Public Use and Necessity

Constitutional Heguirement of Public Use

Article I, Section 19, of the California Constitution prohibits
the exercise of eminent domain except for a “public use.” 52
Whether a particular purpose is a public use is an issue that is
always  justiciable in  an  cminent domain  proceeding.®
Ovdinarily, however, a taking by a public cntity or public utility
does not present a public use issue. The property sought to be
taken will be devoted to a purpose that is declared to be a public
use by statute, and history indicates that there is little likelihood
that the court will declare the use not to be a public use. There
are, however, some situations that may present a significant
public use issue. These situations are discnssed below.

Acquisition fer Fulure Use

It is well establisherd that statutory grants of peneral
condermnnation power carry with them the right to enndemn
property in anticipstion of the condemnor’s future needs,
provided there is a reasonable probability of use of the property
within a reasonabie period of time.3® This standard should be
codified. The question whether there is such a probability should
always be justiciable; however, any use of property within seven
vears afler the commencement of an  eminent domain
proceeding should be deemed “reasonablc;”}

g enacted, the legislation provides that use within 10 years after com-
mencement of the proceeding is deem2d "reasonable” where the property

is taken purzuant to the Federal Aid Highway Act of 1973.

Acquisition of Physical and Financial Remnants
The acquisition of part of a larger parcel of property for public
use will on ocecasion leave the remainder in such size, shape, or
condition as to be of little market value. The elimination of such
reann ;mls may be of substantial benefit to the community at large
v well o Lo the owners of such property. Generally speaking,
Ljalm,n ria’s condemnors with any substantial need therefor have
heen granted specifie statutory authority to condemn the excess
for the purpose of remnant elimination.*® Some of these statutes
arc so broadly drawn that they literally authorize exercise of the
power of eminent domain to acquire remnants in circumstances
not constitutionally permitted.®”

#3 City & County of San Francisco v. Ross, 44 Cal.2d 52, 279 P, 529 {1935].

5 People v. Chevalier, 52 Cal.2d 2949, 340 P.2d 588 (1%34).

55 See, e, Central Pac, Ry. v. Feldman, 152 Cal. 303, 92 P. 849 {1%07}; City of Los Angeles
v. Pomeroy, 124 Calb, 357, 57 P. 5583 (1589}; Sun Diego Gas & Elec. Co. v. Lux Land
Co., 194 Cal. App.2d 472, 14 Cal. Rptr, 359 (1951},

s¢ F e Cope Crv. Peoc. § 1266 (eity and county highway autherities); 31s. & Hwrs,
CoDE § 104.1 {Department of Transportation): WATER CobE §§ 254 (Depariment of
Water Resources), 43533 {water distrivts). These statutes, however, vary {Tom
agency to agency, oflen with little or no apparent reason for the difference.

57 See People v. Superior Court, 68 Cal.2d 206, 436 ¥.2d 342, 65 Cal. Rptr. 342 {1958).

19 10 %0 o L
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The Comnission has concluded that all public entities should
be granted the authority to condemn excess property for the
purpose of remnant elimination,” whether the remnant be
physical or finsnecial. Undere existing law, a4 public eotity may
acquire a revnainder if the acquisition would be justified to avoid
“excessive”  severance  or  consequendial  damages to  the
remainder.®™  The Commission recommends that a more
meaningful lest be used 1o determine whether the remainder
may be taken-—that it be left in such size, shape, or condilion as
to be of little market value. Under this test, for example, if the
taking of part of a larger parcel of property would leave a
remainder, regardless of size, in such a condition that it is
landlocked and no physical solution will be practical, the taking
of the remainder would be authorized s

Remainders that are of liitle market value should he subiject to
acquaisition by both voluntary means and by condemnation but,
to safeguard against the abuse of such authority, the property
owier should always be able to contest whether the remainder
will be “of little market value.” The property owner should also
be permitted to show that the condomnor has available a
rensonable and economically feasible means to avoeid lcaving a
reminant  of  little marker walae; if he is sucressful in
demenstrating sach a “physical solution,” condemnation of the
excess should not be allowed.

Acouisition for Exchange Purposes
A number of California condemnors are authorized to acquire
property of a third party for the purpose of exchange with the
i

ovener of property that is needed for public use.® This authority

Fs

" Nongovermmentad condemnors have no statutory authority to acquire excess property.
No change in this 1egard i recommended.
" Peeple v, Superior Court, 83 Cal. 2d 206, 436 P23 342, 85 Czl. Bptr. 342 (196%),
wis the sation in Pegple © Superior Court, supra, Other silualinns where the
takinng of the remudider would be pernsitted include cases where the remainder (1)
will he redused below the mininwr zoring limdits for building purposes and it is not
MIS mble that there will be a zoning chaonge, (20 will be of sgnificant
alue o anly one or fow persons (such as adjoining landewners), or (3} will be
landlocked and have primarily a speculative value dependent upon aceess being
provided whoen adjacent iand is developed and the time when the adjacent land will
he developed 1s a matter of speculation.
Om the other hund, a vsable and generally salable remainder could not be taken
evin though its highest and best use has Leen downgruded by its severanee or a
s:Tipus controversy exists as ta its bost use and value wfter severance. Likewise, the
remnainder could not be taken {1) 10 avoid the cost and inconvenience of litigating
the fssue of datnuges, (2) to preclude the payinent of damages, inchuding damages
substantial in amount in appropriate cases, [3) to coerce the condemanee Lo accept
whatever price the condemnor offors for the property actoally needed for the public
project, or (4] to alford the concemnor an opportunity to “recoup’ damages or
unrecognized benefits by speculaling as to the lutare market for the property not
actually devoted to the public project.
8 See, eg, Govr. Cong §15%38 (state}; Sts. & Hwys, Cope §8 104(b), 1042
(Department of Transportaticn); WATER CobE § 253(b} (Department of Water
Resources) .
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EMINENT DOMAIN LAW-RECOMMENDATION 1641

to azequire “substitute property” to be oxchanged for the
"necessary property” showld be extended to all public entities;
but, in order lo safeguard the rights of the third party, the
authority should be restricted to the following situations.

Where the necessary property is devoted by ils owner to a
public use and he could excreise the power of eminent domain
to acquire substitute property for the same public use from a
third party, the public entity should Le permitted to acquire
substitute property by eminent domain for the owner of the
necessary property. This authority will avoid the need for hwo
condemnation proceedings. To protect against possible abuses, a
substitute taking on these grounds should be allowed only where
the owner of the necessary property has agreed to the exchange
and it is clear thut the substitule property will be devoted o the
same public use as the necessary property.

In exceedingly rare cases, justice may require that the
detriment to the owner of the necessary property he avoided in
whole or in purt by providing substitute facilities on laud of a
third party. The most frequently encountered situalion of this
sort is where the acquisition of the neccssary property vould
leave other property in such condition as to be deprived of wiility
service or access te a public read. In such a case, substitute
condemnation could provide a quite simple physical solution to
what otherwise would be a case of severely damaged property.
Accordingly, a public entity should be authorized to condemn
such pr uportv as appears rmammbl\, pecessary and appropriate

to mppzv wility service or access afller 'm]unq into zecount any

hardahip to the owner of the substit tute propriy, Tn cases other
Thbs 1_|t,r~,F. A o Uy ARYERS Y DY 11%ﬁ4:-.%_u-1'}rtI*“"1un ary 'L}j}"'

than utility or access cases, the Commission recommended that the public

2ntity should be autborizod\

Cion wcquire substitute property for exchange purposes only if {a)
the awner of the necessary property has agreed Lo the exchange,
(b} the substitute property is in the same general vicinity as the
neccssary property, and (e} taking into account the relative

7 fohoeth owners, the m(h nge would not be unjust to the

#“-r i e ST O e Fe

RSN T

cuner of the substitute property; but the Legislature deleted the pro-
vision desipned to effectuate this recomendation before the legislation

wag enacted.

The propriety of a taking for the purpose of exchange should
always be subject to challenge, and the pubtlic entity should have
the burden of proof that its taking of substitute property will
satisfy these criteria.

Statutory Bequirement of Public Necessity

The necessity lor a taking must be established before property
may be acquired by eminent domain.#? The Commission believes

52 Spe, on g, Conk Civ, Proc. §§ 124046, 1241 {2), and 1242,

" oo



1642 EMINENT DOMAIN LAW- BECOMMENDATION

that this statutory requircinent is a sound one and recommends
thut no person be permitted to exercise the power of eminent
domain unless:

{a) The public interest and necessity require the proposed
project;

(LY The proposed project is planned or locuted in the manner
that will be most compatible with the greatest public good and
the least private mjury; and

(¢} The property and interest therein sought to be acquired
are necessary for the proposed project,

Resolutinn of Necessity

Some, but not all, public entities must adopt 2 resoletion of
necessity to acquive property by eminent domain before such a
pmceeding may be commenced.t® Among those public entities
required to adopt a resolution of necessity, the vole requirement
for most is a s.zmpk majority.* The Commission believes that the
requirement of the adoption of the resolition of necessity is a
salutary one: In addition to inferming the property owner of the
authority for the proposed acquisition, it helps to insure that the
public entity makes a considered deeision of both the need for
the property as well as for the p"opusod project itself
Accordingly, the Commission recommends that all pubnc
ent""F‘s be required to adopt a resolulion of necessity for the o
O R P TR0y LT CITE (31 b C s g Sy =

\L

acquisition of any property by eminent domain,

The Leglslature sdded 8 requirement that & rescolution ol necesgsity
mzy be adepied only after the governing body has given each property
ovner vhose property is to be acgquired by eminent domasin notice and a
reasghéble opportunity to appear and be heard on the issus of necessity.

The notice is given by first-class mall to those properiy owners whose

namzs and addresses appear on the last equalized county assessment roll.
Failure to file a written request to sppear and be heard within 15 days
after the notice is mailed results in a waiver of the right to appear and
bz heard. Public egencies are authorized to satisfy the hearing require-
ment through any other procedure that provides the property owner with

equivalent protection.
The Commiszssion recommended that sadoption of the resclution of necessity
should be by a majority vote of all the members of the governing

body of the public entity # since a majority vote is normally

required for the decision to undertake the proposed pm[ect
dfséi& AT Fon TR OTT SHO O DT THe T HC P et sl 1 ~
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itself. As enacted, the legislation requires that the resoclution be
adopted by & vote of two-thirds of all the members of the governing body.

The resoluticn should desgecribe the public use and refer:

Cto the statutory authority for the taking; it should describe the
property needed for the project; it shiould declare that the public
entity has found and determined that the public interest and
necessity require the proposed project, that the proposed project
is planned or located in the manner that wil) be most compatible
with the greatest public good and least private injury, and that
the property sought to be taken is nocessary for the proposed

8 Cammpare, e.g, Cone Crv, PrRoC. § 124002) (resolution may be adopted? with WaTER
Cone § 8594 and CovT. Cone § 15833 {resclulion reguired).

# Sen, ez, Gove Cone § 158535 and S1s. & Hwys Cons § 102

% This rude should nol apply to the Regenls of the Universily of Calffornia. See Ence.
Cong § 23151 (lwo-thirds vole reguired for tuking by legents of the University of
Californig. Nor would it apply Lo the San Francico Bay Area Transportation
Terminal Authorty, See Govr. Cone § 67342 iuranimoos vole nf board required).

56 Thus, the mujorily requirement shauld not apply o acguisition of property by o county
for stule Liglweay purpeses since the decision 1o undertake such o praject requires
a gresler Lhan majority vote, See Sts. & 1wys, Cope § TR0 {four-fifths vole of
supcrvisors required for project as well as (or condemnation).

19 189 130
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EMINENT DOMAIN LAW-HECOMMENDATION 1643

project.

In the greal majority of cases, the resolution of necessity af &
public entity establishes a conclusive presumption of pldnh(
necessily.** The Commission has weished the need lor court
review of necessity questions  awainst the (‘-‘{"(;-rml‘ni(r anel
procedural burdens such review would entai) ane agninst the
pohcvihatvnuvsgtoLhehﬂqﬂah\Llnunchoig0\0u11entbuﬁu
pohhcaltvuz Aannnuﬁ(n“1ﬂuns coucerning the need for and
design and leeation of public projects. The Commission liss
concluded that the poliey to provide conclusive offcct to the
resolution of necessity of a public entilv is a sound one and should
be continued. Where the condemnor is 1 public utility or other
pri\'ute, enlity, however, the issue of pthc necessity should
aiwavs be sulugfi to court determination.®

There are cortain situations where the necessitv of the tuking
by a public entity should be subject te courl review. The
resolution of necessity should not have a conclusive effeet Tor
acquisitions outside the terrilorial Hmits of the public eniiy.™ In
addition. it should be mude clear that ihe resolution of necessiiy
huiy 3 no coffect on the justiciability of suc h' [JLII)E]{‘ e Tissnes ax

Q E\Hlo"s ]()3_ \SL(J\HH\TEA 4T}
n“a,—}(\wf-t’]} .‘,.;“1(\ Ub(‘ ',J . fm o

TGO
taking of remnants and some takings for future use.

The Legislature made two important changes in the legislation before
it was enacted. Provisions were esdded to make the rescolution of nescessity
nol conclusive to the extent that its adoption or contents were influenced
or affected by a gross abuse of discretion by the governing body. In addi-
tion, @& provision was added making the resclution of necessity ineffective
to authorize the condemnation proceeding where, btut for bribery of a member

of the caverning body, the resolution would not otharwise have been adopted.
COMPENSATION

Basic Compensation Scheme

Lxisting law provides that compensation shall be paid for
property taken by eminent domain and, if the property is part
of a larger pd]‘CCl for damage to the remainder caused by ils

53 Bee, eg. Govr. Cobe § 13855 {Public Works Board): 5Ts. & Hwys Cobpp § 103
(Department of Transportation); Watrer Cone § 251 (Department of Water
Resources); COpE Civ. Proc, § 1241025 (city, county, school distriet). The resolution
is given conclusive effect even if its passage is obluned throw ,_h Francd. Bad Taith.
corruption, or gross abuse of discrelion. Peaple v, Chovalier, 32 Cal 2d 206, 3450 17.2d
SUS [193%).

%% Far an exceplion to this rule, see Pun, Res. Cobe § 23528 ifinding of necssity by State
Energy Rescurees Conservation and Development Comimission conclusive on public
necessity of condemnation by utility). This exceplion shonld be cantinued. aid a
similar exceplion shaukd be made for nonprofit hospitals on certification of necessity
by the Director of Jlealth.  The legislation as enacted makes no

such exception for nonprofit hospitals.

/64 3a.



& Tudicial review of necessity in extexterritorial condemnation cases is desirable since ihe
[lolluc.ﬂ Process iy operals lu deny extratereitorizl proper by owners an offeclive
voice in the afirs and dees .-'lml-mg al the loecad peblic oo lnl., (! Seott v Clily
dhﬂmn“u%JﬂmLM»HnLER&HL%AU{W[gm.mwd 2o YVor this reason,
when extralerritorial condennuition is undeztaken, o Tocal poble a-lz-lll_\' is denie
conclusive presumplion as 1o the public necessity of §1s 2eeuis wohee, e, U
Crv. Proc § 1241425 City of Las Angeles v Keew, 14 Call Appldd ;?I) L2 x! o
599 (19715,

™ These public use issues have proviously been discussod, See disoission sipra wados
"Public Lse and Neecessitv,”

1% 10 130
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1644 EMINEST DOMAIN TAWCRECOMMENDATION

severance from Lhe part taken and by construction and use of the
projeet for which it is taken. If f benctits are conferrad by the
project, the benefits muav be offzet against compensation for
damage to the remainder but not against compensation for the
parl faken,™

Most states nse the same general compensation scheme us
California.”® Nevertheless, the Commidssion has considered the
cormenstion approsches adopted in the remaining siates, The
most popular alternative is the “before and afier™ rule under
which the value of the property before the taking and the value
of the remainder after the taking are determined und the
ditference, i any, is awarded 1o the proporty owner. Duespite the
apparent leirn(-:ss and simplicity of operation of the beiore and
alier rule, the C(}Imnission lias determined nat to recomimend
any change in the general California compuensation scheme
recanse there appears to be no general consensus in California
that adoption of 2 dilferent scheme would be desirable.”

Although the Commnission has concluded that the basic inethod
of measuring compensation in Celifornia should be retained,
there are a number of defeets or deficiencies thot need
correclion, and there are some losses suflered by property
owners that are not now compensated but should be. The
revisions of existing law recommended by the Comaission are
oullinad below.

Acernal of Right to Compensation
Code of Civil Procedure Section 1249 provides that, for the

i }hr basic compensstion scheme appears in Code of Chil Procedere Section
1245015030

TE Mg, engn, LA PONICHDL, EAINENT DoMADN § 14.23 of sequ frov. S3d ed 19715 including
adiscussion al the numerans varizlions:,

7 The Conimission noles that the California scheme of valuing the part taken, cornputing
damares to the remainder, and olfsetting benefits against the damages to the
remainder bas undergone a conlinuing process of judicial developnient. Court
decisions have Hmited compensable iteies of damage, for example, 1o thaze that
armsunt fo more than “mere inconvemonce” and that are prewiar 1o the partiealar

srive see, eg, Fachus v. Loy Angeles Consal, Flee, Ry, 103 Cell 614, 57 1730

Largd City of Berkeley v, Van Adelung, 214 Cal. App 20 791, 25 Cal. Rple. 802

0635, Recent eawes, hawever, indicale that particular e of damage mav be

cump rsable in any case where the properly owner is required to bear imere than

his “laiv share”™ of Lhe burden of the public improvement. See, eg, Peaple v,

Volimteers of America, 21 Cal. App3d §13, 98 Cal. Rptr. 423 (1971, A similar

development has Laken plice in the determination of what ilems of benelil may be

offset against damuges; traditionalle only “special™ benefits might be oftset, but
recend cases have feund special berells in areas not proviowsty included. Compare

Beveridee v, Lewis, 137 Cal. 618, 70 1% 1083 (19023, with People v, Giomarra Faoims,

Inc., 22 (ol Appadd 95, v9 Cal. Hptr. 272 (19715,

In light of this continuing judicial developmenti wisd improvement onder the

California scheme, the Comnmission recammends no codification of particular

elements of dwnage und benefits.

19 10 150
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EMINENT DOMAIN LAW _HECOMMENDATION 1645

purpose of ussessing compensation and damages, the right
thereta scerues as of the date of issnance of summons. This date
is an arbitrary one since sununons may nol Le issued at the tine
the cormplaint is filed aud, even if issued, ma not be served
immedistely. The filing of the (,(n,mlaml comnmences  Lhe
eminent dormain proceeding and serves to vest the court with
jurisdiction; ** hence, the date the complaint is filed is a more
appropriale date for acerual of the right to comipensation.

Date of Valuation

Since 1672, Code of Civil Procedure Seetion 1249 has required
that the property tahen be valued as of the dale the stmmones is
issued, In an attempl io improve the position of the property
oviter and to compel the condemner to expedite Lthe proceeding,
4 provision was added in 1911 specilyving that, il a case is not
brought 1o tria! within one vear ard e delay is not caused by
iite defendant, the date of valuation is the date of tiial. Neither
the faking of possession nor the depositineg of probable
compensation has any bearing in determining the date of
valuation. In cases i which the issue of compensation is once
tricd and @ new (riad is necessary, the Supreme Court of
Califerma has held that the date of valuation remains the same
date wsed oy that purpose in the eriginal {vial 72

The Connnission has considered the oft-made proposal that Lthe
date of valoation be, in all cases, the dute of trial. Much can Le
saich in favor of that change, Unless the condemnor deposits
probable componsation and takes possession of the property at
Lol 1 n\f‘, ihoe date the pv‘ococdznga are Begun is not an entirely
lopical date of valuation. Tt would scem more appropriate to
ascerlain the level of the general market and the value of the
particular prope crty in that market at the tiime the exchange of
tlw 3k op by for “just compensation” aclually takes place. Also,
i idly rising market, property values may have incrcased
seonuch that the property owner cannot purchase equivalent
properly when he eventually receives the award. In other states
in which the power of eminent domain is exercised through
judicial proceedings, the majority rule is to fix the date of trial as
the date of valuation.”™ Noenetheless, the existing California rules
appear to have worked equitably in most cases. The alternative
rule might provide an undesirable incentive to condemnees to
delay the proceedings to obtain the latest possible date of

™ See Cobnr Crv. Proc, §8 41010 and 1243; Harrington v, Superior Court, 194 Cal. 153,
228 P15 (1924).

7% See People v. Murata, 35 Cal2d 1, 357 P.2d 8§33, 9 Cal. Rete. 601 (1560).

TR See 3 P.NTOHOLS, Eanvesy Do.\m[.\ § 8530271 al 35-39 (rev. 3d ed. 1963).

19 10 185
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valuation. And, as a mmatter of convenience, thore is merit in
fixing the date of valuation as of « date certain, rather thun by
veference to the uncertain date thal the tria] may begin. The
Comrmission therofore recommends retention of the existing
rules with the modifications deseribed below,
Penasit to Establish Pate

The condemnor should be permiitied to estublizh an earhy daie
of valnadion by depositing the probalile amount of cormpersation
for withdrawal by the property ovwner. In addition to providing
a necded meentive 1o condemnors to deposil approxiniaie
compensation, the rule would accord with the view that the
property should be valved as of the time pavinent is muade. 1er
convernenee, the dale of valuation should be the date the depasit
is made unless an earlier dute is made applicable by the existing
rules. A date of valuation thus established shonld not he sulsjoct
to change by any subscguent development in the proceeding.

Daie in Case of New Trial

It case of a new trial, the date of the new trial, rather than the
date vsed in the original trial, shovld be the date of valuation
since the date used in the original triad 3s of no praciices! or
ceenomic  significance. The cowrt should have  diseretion,
however, to specily another date where to de so would be
appvopiisic, eg, where a new (rial wes pecessitatod by
nsconcduet of a parly. To clarify existing Iaw, a similor rule
shculd be provided for a “retrial” {following a mistbrial.

Date Bused on Commencement of Proceeding

As o technical matter, provisions respecting the date of
valuation should be changed to compute that dute from the
coramencement of the proceeding (filing of the complaint:
ratler than from the issuance of summons since the date of
conunenceinent of the proceeding marks the inception of the
court’s jurisdiction over the properly.

“nhancement and Blight
It is generally recognized that announcement of a public
improvement may cause property values fe Huctuate before
eminent domain preceedings are begun. Exisling California
statutes do not deal with this problem.” Case law establishes,

7 Recentl enacted Governmenl Code Section 72672 requires condimnmnors te make i
offer to ucquite properiy in the smount of heir determination of proebable
compensation. The seclicn also provides that, for the purpose of this ofern:

Ay decrease or increase in the fair market value of real property 10 be acquired
prior to the date of viluation caused by e public impravement for which such
property is acquired, ar by the likelihood that Lhe preperty would be acguired lor
sucl improvemenl, olher than that due to phywical deterfaration within the
reasonable control of the avwner or oecupant, will be disregarded in determining
the compensation for the property.

19 10 290
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EMINENT DOMAIN LAW-RECOMMENDATION 1647

however, that any increase in the value of the property hefore
the time it beconies reasonably certain that the property wili be
taken for the project is to be included in armiving at the
compensation te be made for the properivy any increases
thercafier attributable to the project itseli are cexcluded™
The law as to the treatment of any decrease in value is
uncertain; demands by property owners that alleged decreases in
value he excluded have frequently been denied. The reason
corrnonly given is that any attempt to detennine the existence
or amaount of such a deerease wonld be to engage in speculation.
As recognized by recent cases, however, the injustice to the
property owner is clear if generdd knowledge of the proposed
imysovement has actually depreciated the market value of the
property prior to the date of vuluation.™ Such influence can be
showir by expert testimony and by direct evidence as to the
genetsl condition of the proparty and its survoundings as well
where the value is depressed as where the value is enhanced.
Equitably, the amomnt avarded to the owner should be
equivident to what the market value of the property would have
been on the date of wvaluation bul for the proposed
inxovement's in{luence on the market. Accerdingly, 2 uniform
rule should be cstublished by statute to provide that the value of
the property talzen on the date of valuation mesy nol include sny
increase or decrease in such vidue resulting {zom (1) the project
for which the property is taken, (2) the emninent domain
proceeding itsell, or {3) any preliinary actions on the part of
the condemmor related to the iaking or damaging of the
propesty ™ In the case of a partial taking, this yule shouid also
ivoin valuing the remainder in the “hefore”™ condition.

Divided Interests

At the time property acquired by eminent domain is taken, it
is nol ahwavs held by a single owner in {oe simple; frequently,
thore are coowners, liens and encambrances, deed restrictions,
tececa i the ke, The Commission has reviewed the statutory
aind case law relating to compensating and spportioning the
award among divided interests and recomamends the following
changes in existing law.
Leaseholds

Under existing law, where property subject to a lease is
™5 See Mereed Trr, Dist. v, Woolstenholine, 4 Cal.3d 478, 4583 P24 1, 93 Cal. Hptr. £33

(1971).
3 CF Klepping v, City of Whittier, & Cal.3d 39, 500 P.2d 1345, 104 Cal. Bptr. 1 {1972).
¥ The recomumended rule is consistent with Government Code Section 7267.2,

19 10 235
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1648 FMINENT DOMAIN LAW__KECOMMIENDATION

partially taken, the lessee’s obligntion to pav rent under the
terms of the lease for the property taken continues unabated, and
the lessor’s compensation for the property is given in part to the
lessee to be paid back to the lessor as a parl of the rental
installments.®® This rule, which in cllect makes Lhe lessee a
trustee for the lessor’s compensation, has been  widely
criticized ¥ The lessor should be compensated immmediately for
the property taken, and the lessce should net be required to
make paymoents on property no longer subjeet to the leasc.
Unless the lease otherwise provides, u partial taking of property
subject to a leasehold should work @ pre rata reduction of the
rental obligation; and, if the tuking is so preat that it operates as
a frustration of the whole fease, the court should, on motion of
any party, tenininate the lease.

Licns

Case law provides that, where thero is a lien on property taken
by enminent domain, in the case of a partial taking, the lienholder
s entitled Lo share in the award only to the extent of the
tmpairment of his security.*? This rule should be codified, with
permission for the parties to make a subsequent agreement
allowing the Henholder a greater shore of the conpensation.

(Iptions

Existing law denies compensation to the holder of an
unexercised option to acquire propertv® An option mav be a
valuzhle interest for which substantial consideration was given.
An optien holder should receive compensation for the fair
y 1. SHOMm.S5
market vulue of the option '

(The provision recemnendsd by the Commission was deleted from the legisla-

tion as vnnecessary in view of a subsequently decided California Supreme

Court case holding an unexercised option to be a compensable interest.

85a.

Foture Interosts
When proport\ subject 1o a tife tenancy is taken by eminent
sim, the 1le tenant’s portion of the avard nuay be inadequate
10‘ investment to provide the life tenant with the sanie income
or comparable living conditions as the original life tenancy. In
this situation, the court should have authority to defer
distrihution of the eminent domain award pending termination
of the life tenancey and meanwhile to permit investment of the

81 Cily of Pasadena v, Porter, 200 Cal. 381, 237 P. 526 (1427). o

82 Cop, o, Horpan & Edgar, Leasehiold Valuation Frobdemn m Emunent Donijam, 4 USF.
L. BREv. 1 (1969).

8% 5pe, op, Milstein v. Sccurity Pac. Nat'l Bank, &7 Cal. App. 3d 482, 103 Cal. Rptr. 16

1972).

4 Sef‘ .. People v. Ocean Shore TR 90 Cal App 24 464, 203 P.2d 579 (1949).

*% This is consistent wilk the pener: al rule that unescereised aptions o purchase or lease
properly are considered in determining the value of a lease. See, eg., People v.
Gianni, 29 Cal. App.dd 151, 103 Cal. Rptr. 248 (1972).

See County of San Diego v. Miller, 13 Cal.3d 684, 532 P.2d 139,
199 Cal. Rotr. kol {1975).

19 160 275
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EMINENT DOMAIN AW _RECOMMENDATION 1649

funds or their devotion to such purposes as would be equitable
under the circumstances. The grant of such authority would
codify existing case law ¥

Contingent {uture interests in properiy such as rights of
reeniry and p-’azsibilities of reverter are denied compensation
under existing lnw 57 Such future intercests may have substantial
market value, particularly where the reentry or reverter is
imminent at the time of the fauking. If the transformation of the
future interest to 2 present interest was reasonably irninent at
the time the eminent domain proceeding was cornmenced, the
future interest should be compensated at its fair market value.
Additionally, where the occurrence was not reasonably
immniinent but the future interest was appurtenant to some
property that is damaged by the acquisitions, the owner should be
compensated for that damage. ™ And, wiiere Lhe occurrence was
not reasonably imuminent but the future interest restricted the
use of the property to charitable or public purposes, the award
should be devoted to the same purpoeses subject to the continued
future interest.

Improvements
A condemnor must take and pay for all improvements
ertiining to the realty that it acquires by eminent deinain,®?
Phscussed below are several problem arcas in the application of
this ruie.

ication of Improvements
ther  cortain types  of  business  equipment  are

\\'JJ
Lrprovements periainung 1o the realty hes been a continuing
- oof litigation.®” In 1957, Code of Civil Procedure Section

s

1650 was enacted to provide that equipment designed for

matufacturing or industrial purposes and instailed for use in a

tived Jocation is deemed a part of the really regardless of the

seannor of installation. Nevertheless, this did not completely

logs Hw issue, 11 is sometimes difficult to determine whether

e JRRRRIS cgnipuient falls within the languazee of Section 1248h.

Moercover, some lypes of business equipmeni—particularly

cguipment used in a commercial enterprise—are clearly not

covered by the section. The Commission rccommends that

i Tostate of Giacomelos, 192 Cal. App.2d 244, 13 Cal. Rplr. 245 (1861).

* See, g, Romero v, Dep’t of Public Warks, 17 Cal.2d 189, 168 P.2d 662 (1941,

B Srp, &g, City of Santa Monica v. Jones, 104 Cal. App 2d 463, 232 P.2d 55 11831, for a
situation in which 1he use restriction served to benelil appurtenant proport).

W Bee, eg, Cone C1v, Paoc, §§ 1243 and 12491

® See, e, Peaple v. Texaco, Inc., 25 Cal. App.3d 544, 101 Cal. Rptr. 923 (1972); City of
Los Angeles v, Klinker, 219 Cal. 195, 25 .24 826 (1933).
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1650 EMINENT DOMAIN LAW—RECOMMENDATION

improveizents pertaining to the realty include any facility,
machinery, or equipment installed on the property to be taken
or on the remainder, regardless of the method of installation, that
cannot be removed without a substantial loss in value or withoul
suhstantial dwmnage to the property on which it is installed. This
will assure that such property having special in-place value will
be taken and comnpensated as part of the realty. s

—

qs enacted, the lepislation covers only ''machinery or equipment" and

does not include "any facility" as recommended by the Commission.

In case of a dispute over whether property is an improvement
pertaining to the realty, the parties should be able to obtain an
carly determination prior to transfer of possession of the
property.

Hemoval of Tmprovements
While improvements pertaining to the really must be taken
and paid for by the condemnor, there may be situations where
the condemnoer does not require improvements that the owner
desires to keep. In such situations, the ovener should be expressly
aunthorized to remove the improvements and to receive
conppensation for their removal and relocation cost, provided
thal such cost does not exceed the volue of the improvements.
Where the removal of the improvements will damage property
to which they are atlached, the owner should not be charged
with the damage. The condemmnor should alwavs have the right
too onmose removal and pay the valee of the property as
inproved,
On occasion, a taking of property will require the taking of
only part of an improvement. In such a situstion, the
s/ Poprovement may be substantially destroyed or require a
i1/ Cismieportiosate expense for dforing and the like. Where justice
: o feguires, cither planliff or defendant should be allowed to
reguire a taking of and payment for the whole improvement
even though it is not regquired for public use and is located only
parliadly on property taken.

Crdheeguent Improvements
As a general rule, improvements placed on the property after
service of summons are not included in the determination of
compensation.®! Where the improvement is in the process of
construction at the time of service of sminmons, this rule can
cause the owner serious difficulties. For example, the partially
completed improvement inay present the risk of injury to the
public or may be exposed lo destruction by vandalism or by the
“1 Cone Civ. PRoC. § 1249, This rule is subject to the yudicially recognized exception that
imprevemenls required to be wade by a pablic wtility 1o its utility systemn following
service of summots are compensable. Citizens Uil Co. v. Superior Ceourt, 59 Cal.2d
805, 382 P.2d 356, 31 Cal. Rptr. 316 (1963).
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elements. In such a situation, if the property owner continues
with additional construction after service of summons with the
written consent of the condemnor, compensation should he
determined on the basis of the improvement with the additional
construction. Such consent may well be forthcoming if the
condemnor anticipates o tengthy delay in the time of acquisition
and wishes to avoid pavment of damages {or such delay.™

Absoni the condernnor’s writlen cousent, the property owner
in the proeess of construction shoutld, at least, be avthorized to
recover the cost of maeking additional inprovements designed to
protect the public hiem the risk of injury {rom the partizily
completcd  improvernent or to protect partizliv oinstalled
machincry or equipment from  damage, deterioration, or
vandaliz, whether or not the additional work adds to the value
o the improvement, prov ided notice is given Lo the plaintiff and
the additional work is reusonable. in addition, such an owner
chowid he authorized to obtain a court order allowing
compensation for the propeirty Lo include the value added by
subsequent improvements upon & showing that tiie hardship to
H'w C()ll{if HHIOT Of p *rmi!ﬁng the St,ll“;r"qllﬂnt img}t'twnments is

]

RS EI
{"lhr the ».J.J,i'l't“‘filllbx
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construction incomplete. The legislation as enacted permits the court

s depts Hod i }"r()b-(.h < m.n]n prsatic 1"”
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to make an order limiting the extent to which an improvement made under
the hardship exception shall be taken inte account in determining com-

pensation.

favvesting and Marketing of Crops
}\-'Em'e. a condemnor takes possession of property at a titne that

wconts Lhe owner {rom harvesting and marketing crops
crowing on the property, the value of the craps is included in the
coapensation.®> Wheroe the condemuor plans to talke possession
at atime hat will preclude harvest of o crop not planted at the
e of service of surmumons, it should be authorized Lo obtain a
cuarborder proventing the planting. Tnsuch a case, the property
owner should recover for the loss of use of his property.

Compensation for Injury to Hemainder
The Commission recoimnmends no change in the basic rules
relating to compensation {or injury 1o the remainder in the case
of a partial tuking. However, features of these basic rules that
require improvemenl include (1) the rule of People v
Symons®t and (2) the computation of damages and benefits that
will accrue in the future. .

"1 See, ez, Klopping v, City of Whittier, 8 Cal.3d 39, 500 P.2d 1345, 31 Cal. Aptr. 316 (1972)
[inverse condemnalion).

8 Conk Crv. Proc. § 1249.2.

8454 Cal.2d 855, 357 P.2d 451, 9 Cal. Rptr, 363 (1960).
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tule of People v. Svmons

The Svmons case held that o pmperl» owner may not recover
severance damayces in eminent domain unless the porlion of the
project that causes the damage is located on property taken from
ihe owner, Subiequent cases cast doubt en the c«mtmu( (0 vitality
of the Syrronstule,” and the present state of the law is nat clear,

A property owner whose remaining property is injured by the
pro?( et for which a portion of his property was taken may suffer
substantial losses whether the damage-causing portion of the
project is located on or off the properfy taken. Accord ingly, the
rale of Simons shonid be abrogatred by statute and should be
replaced by the general rule that severance damages arc
awai ded whether or not the darnagre is caused by a portion of the
projact located on the part taken.

By parity of reasoning, it shoolkl be made clear that bonefits
created by the project should be offset apninst severance
damages whether or not the benefits are caused by a partion of
the prejeet located on the part taken. This would continue
existing aw, %

Computation of Future BDamayes znd Denelits

Existing law requires compensation for severance daswge to
be computed on the assumption that the preject is comploted as
of the dule compensation is aszessed.®? This re quirctiient may
work a hurdship on the properiy owner where present damages
are ();ﬁs.:?‘i epainst bencfits to be conferred by the protect 2l some
' v Lhe futare, thereby postponing cosnpensation {or the

. To alieviate this problem, both damages and benefits
pe assessed on the basis of the proposed schedule for
cosnpietion of the improvement rather than on the assuruption
that the hlprovement is compleled and in operation. Should the
pioject ot be completed as anticipated, damages would be
vecaverable by the property owner as at present®

Compensation for Loss of Goadwill
covinent domain frequently works a severe hardship on
ownars of businesses affected by public projccts. As a rule,
business losses have not been compensated.®® This rule of

%2 See, paz, Feople v. Ramos, | Caldd 261, 460 P.2d 992, 1 Cab Bplr. 792 (196%).

f Spo People v, Hurd, 205 Cal. App.2d 16, 25 Cal. Rptr, 67 {1952},

¥ Sce, e, People v, Schultz Co., 123 Cul. App.2d 023, 268 P.2d FIT 11954).

" fd.

8 Sz, o, City of Oukland v Pacific Coast Lumber & Mill Co, 171 Cal. 382, 153 P. 705
JMJIGDHWHmU[CM%SdDGHT%MPJKUﬂ(Jl&MQIUI Ch. 1574, provides
far limited business lesses in the form of relocation or in-lien payinents not o exceed
810,000 where relocation (s not possible wilhout a subsiantial loss of patronuge. €¥
Comnynity Hedevelopment Agencey v. Abrams (hearing granted by Supreme Court
19741 {compensation for goodwill constitutionally required).
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EMINENT DOMAIN LAW—HECOMMENDATION 1653

noncompensability  bas been widely  eriticized, ' and  the
Commission belicves that some step shoull be taken to
compensale the owner of a business taken or damaged in an
ciipent domsin procecding for losses he suffers. But, in ordoer to
assure that the 105‘;(,‘ s ure certain and measurable for the purposes
of compessiiion, recovery should be allowed only for the loss of
goodwili proved by the property owner and only to the extent
that suely l iss s cansed by fhe acquisivion of the nroveriy or the
irjury to the emainder and eannot reasonzbly be prevented by
4 relocation of the business and by taking these steps and
adopting thoswe plﬁ(‘"’ll_ ros that 2 reason: 1}*1*l praacnt person
would tuke and sclopl in preserving the goodmu.

The Legislature added a reguirement that a business seeking com-
pensation for loss of goodwill provide the court with the state tax
returns of the business and that such returns be made available to the
condemnor upon such terms and conditions as will preserve their con-
fidgntiality.

Work te Beduce Compensation

There mav be several practical ways by which the eondemnor
can reduce the damages to the properly owner. For instance, if
there are strushures on the property hai the owner desires to
keep, i miny be relatively inexpencive for the condemnor (o
"l(n(-atc the structures fer the owner while the project
cgvipment is on the site, Likewise, the condemnor may be able
t-;'; reduce s u crance damages subsiantizliy by constructing
conoes, stdeveatls, driveways, retaining walls, -:_lra:,rmge works,
"-f;’. ine Hke oo the owner’s zemaining propecty at the time work
21 e projoct s in progress. Public entitics should be authorized
e into agreerments with the properly owner to perform

el werk when it will result in an everall savings 19

Relocation Assistance
The relpestion assistance provisiens of Government Code
wlhion 7260 ef seq. should not be made a part of the eminent
i oooum o stalute. The relocation  assistance  provisions  are
apuhicable o acquisitions of property by public entities by any
eans, ineluding eminent domain. They provide compensation
for tosses of » different character than those covered by the
eminent domain statute. The Eminent Domain Law is so drafted

190 Sep, e, Kanner, When Is "Properey” Not "Properiy Itself A Critica! Examination
of the Buses of Deinal of Compensation for Loss of Goodwill iy Frsonent Domain, &
Cal. Wesr, L. Aev. 57 {96%); Note. The Unsoundness of  Coliformias
Noncompensability Bule as Applied o Business Losses In Condeaniation Cases, 20
Hastines L) 675 (19600 ; see alsa Aloi & Goldberg, 4 Heexamination of Valie, Cood
Wil and fusiness Losses i Exinent Domarn, 53 CorxeLL L Bev. 604 (196%); Naole,
“ust Compensation ™ for the Small Businessinan, 2 CoLus. L. & Soc. PrRoB. 144
{14661 ; Comment, An det o Provide Compensation for Loss of Goodwill Besufting
Fram Fuinent omaon Precoedings, 3 Hagv, ] LEGis, 445 (19658).

YU This coneedt s an expansion of existing authorily in Streets and Highwavs Code
Seetion 970 (cvrlain tvpes of work in conoeetion with an acquisilion for opening er
widening a county road).
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1654 EAMINENT DOMAIN LAW—DECOMMENDATION

that it does not duplicate any item of compensation provided by
the rclocation assislance provisions, Rather, it covers ureas not
covored by the relocation assistanee provisions; in cases of
possible overlap, compensation is paid only once, 2

Prohiinition Against Double Hecovery

There are situations where thore may be an overlap of two
stetntos hrantmh compensation for the same loss in an eminent
doinsin procecdivg, For exaimnple, the provisions recompimnded
by the Commission for compessation for lose of goodwill of a
losiness might in some sitaatious duplicate to a limited exient
the payment under Governroent Code Scction 7262(d) 1o the
brsiness in licu of & reloention wlswanee. To aveid the possibitity
of donble recovery in this and other situations, the law should
cleariy stute that a person mayv recover only once for the same

lass,

-

[t has long been the Colifornia mle that eminent domain
procecdings are governed by the same pmc Em(_q as civil aciinns
generaliy 19 Those  proceduwren  are plerented  where
llpu.unxi ste by provisions  specially dp}; Neable to emincnt
Gomain J)mffﬁl-v] o, but such i ovisions are rejatively few in
nurizher. Genereily speaking, there has hean little eriticism of
s procedural scherae, and the Commission recommends {ew
maor changes i it However, the provisions relcting to
o and deposits prior to judgment have been under
couiinuing Commission study {for 2 numiber of years, and major
chiizizires in these provisions are yrecomiended.

CONIDEMHATIGH PROCEDRURE
!

Pleadings
The special nature of an eminent domain procecding has
roguired special rules relating Lo pleadings; the Commission
Fsefoves that such speeial treatment is necessary,

Conlents of Pleadings
The comnplaint should include an adequate uos(‘nptmn of the

property sought to be taken, as under ’?XL,tnlg] 7,191 and shonld
inchide o map indicating generally the property descn bed in the
complaint and s relation to the project for which it is being
taken. Presently, 4 map is required only where a right of way is
sought.'®®
192 oo discussion under “Prohibition Against Double Recovery™ fnfra.
12 See, oz, Copr Civ, Proc. §§ 1236, 1257, 1262,
2 Copr: Civ. Proc, § 124405).

e Copg Civ, Proc, § 124404,
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The existing requirements that the complaint indicate (1) the
nature and extent of the inderests of the dofendants in the
property and (2) whether the property sought Lo be taken is part
of a “larzer purcel” should be eliminated. The first issue is one
that shoukd be pleaded by the deflendants; the second is one more
appropriciely raised and reselved at a liter point in the
proceedings.

Exsting law also requires that the complaint contoin “a
statcinent of the right of the plaintiff to take the property.19% To
enable the defendunt to have a better understunding of the
ground for the proceeding and to prepare more adequately for
his responize, the starament of the plaintill’s right should be more
detailod. The complaint should include 2 description of the
public use {or which the preperty is sought to be taken, an
allegation of “public necessity’” for the taking (including
refereness where appropriate to the resolution of necessity), and
arcierence to the sintule authorizing the plaintift te acquire the
property by eminent domain. Falure to comply with these
recuireionts should subject the complaint to attack by way of
demurrer. The Legislature added a requirement that, in the case of a

quasi-public condemnor, the complaint include a reference to the reso-
lution of the local public entity consenting to the acquisition and
that reference be made to certain other approvals or requirements of

public officers or public bodies.

Existine law requires that the defendant set forth in his answer
atement of his right) Gile, or interest in ihe property
the amonnt of compensation he clums for the
shing ™ The second requirenment should be eliminated: it
serves Blte purpose sl the initial stage of the proceeding and
peneraily represents al best an iil-informed guess of what wit] be
e compensation for the taking. A special pleading for
diroleioner of any interest by a defendand should be provided for
Ixy statute. The Legislature added a requirement that the answer state

oth oo

that the defendant claims compensation for loss of goodwill where he seeks
compensation for such loss. The amount of such compensation need not be

specified. ]

The existing requirement that a defendant file a claim with a
pliblic entity as a condition to bringing a cross-comnplaint in an
eminent domain proceeding '* should not be continued. The
cause of action is necessarily related to the pending eminent
domain proceeding; '"® hence, no useful purpose is served by
presentation of the c¢laim to the public entity prior to filing the
cross-complaint, '

Veriflication 7

A public entity need not verify its pleadings but, where a
public entity is the plaintiff, the defendant must verify his
answer.’® The Commission recommends a new scheme for

s Cone Crv. Proc. § 1244030

1T Cone C1v. PRoc. § 1246

WY County of San Lueis Obispe v. Ranchita Cattle Ca., 16 Cal, App.3d 343, 94 Cal. Rptr.
T3 (1971 see GOVT. CONE §§ 405 and 9052,

108 Spe ConL C1v. Panc. § 42810 and Cominenl thercto.

Lt Cope Civ. Pnoc. § 446, IT the defendant bs also a public entity, it need not verify ils
ILSWWCT.
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eminent domain pleadings. Tn place of verification, the pleading
of a parly (including a public entity) who is represented by an
attorney should be signed by his attornev, The signatire of the
atloruey should constitute a cerlification that he has read the
pleading, thal to the best of his knowledge, information, and
belief there s ground o support its contents. If the pleading is
not signed or is signed 1=11 intent o defoat the purpaoses of the
sigmature reguiremaent, it should be smn,Pct to h{ ing stricken.
These provisions would l:f substaniivelv the same as ihosc of the
Faderal Rules of ( ivil Procedurett! Under this scheme,
verifieation will not be required where an sttorney represents a
party, but the requirement of sipnature and the senctions for
noncoinpliance will apply Lo both plaintif] and defcendant.

Amendmont

The liberal rules generally applicable to the amendment of
pleadings '#2 are  alse  desirable in an emineat  domain
proceeding. H should be made clear, however, that o court may,
whore justice so requires, irmpose such torms LLnd{Jom..:tmm. to an
amendment as a <1lmnlﬁ ¢ in the date of valuation or awarding
costs and fees. Where an amendment would add pr o ariy to that
covered by the complainl of a public eotityv, adoption of a
rerolntion of necessity for the additiona! property should be a
I-,\‘§:1\1111‘1+ oL ;"‘.ud, ulu,‘L an amendracst wuulu'll aefeln [llu'flf_‘li\
fronn the complaint, the pleintilf should follow the procedures
ancd pay Lhe price for u partial abandeinment,?

Summons

isting law requires that Lhe summons duplicate such items
incd in the complaint as the desceription of the property and
the statement of the plantiflfs right to condemn.t''® This
duplication should not be required in the cidinary case since the
defendant may refer to the complaint for this information.
eccever, whoere service of sunvmons s by publication, the
sormons shoudd deseribe the property 1o be taken in ¢ manner
reasonably caleulated to give a person with an interest in the
property notice of the proceeding.

ixisting law requires thal the summeons be served in the same
maaner as in civil actions generally *** This requirement should
ber continued except that, where service is by publication, the

U See Frip, R Cv. Pooc, 11

Bz Cope Crv. Proc. § 473

13 Spe discussion /¢ under “Abandonment and Disinissal.”
1 Capr Crv. PROC. § 1243,

115 .['d.
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plamtlff should also post copies of the sutnens on the property Q
£t} i&mm% ﬂ:ﬂi&:{:«;numi il lmcj_ﬁ:ﬂ_n",j_w/

taken., A notice of the pendency of the proceeding should be recorded in

the office of the county recorder of the county where the
property is located.''® These additional requirements will not be

burdensome and will iner 0:::,8 the likelbhicod that interestec
persons recelve actual notice of the proceeding,

Where the state is a defes lcmt existing law requires service of
sumnons on the Governor, Atlormoy General, Director of
General  Sevvices, and  State Fands  Comrmissiont7  The
Commission recommends that on/i- the Altorney General be
qcrvcd- he can notity the proper staie agency of the proceeding.

e Commission is advizaed that this would work no substantial
c;!mn ge in prosent practice,

Possesston Prior fo }m;w;ment
Extension of itizht to Obiain Early Possession

Section 14 of Article 1 of the California Constitulion, which
suthorized the state and local public entitics ''* to take
possession of the propertv to be condomned immedintely vpon
commencenent of an eminent domain nrocced ing, or at any
time thercafter, if the cendemnation is 5 for any “rignt of way or
“lands to e usaed for reservoir purposes,” ims- beon 1'01;1' wed by
Section 16 of Article 1 which was approved by the voters af the
1974 General Idection. Scetion 19 pr avides in part: “The

i1
i

Ic\'"m‘t ro ooy provide [or possession by the condemnoy
foliowing conmnencement of eminent domain proceedings upon
dlepodt in court and prompt relesse to the owner of money
detcrinined ‘m' the court to be the probable amount of just
comnensaticn.”  Section 19 s consistent with  prior
receimendations by the Law Revision Cornmission that the
Ceiifornia Constitution be amended to permit the Legislature to
prouden the provisions authorizing carly possession.*®

The narrow limits of the authorization {or early possession '2¢

“ 11 shoaubd be noted that filing of 3 s pendens al Whe commencenient of a pm"ceding,
Sorpeyingd h o odt’ of Civil Procedure Section 1240 bt e pls vﬂ.s"-"; F fure to o

v, Proc §§124048) and 134504

e anthorization extended to "a municipal corporation or a county vr the State or
metropsliten water distriel, municipal utility district, manicipal water district,
duainage, riigation, Jevee, reclunation or water cunscrvation aistrict, or simifar
publie corperation.” See also Cope Clv, Pnoc § 12434,

19 Sep Tenfatiie Recomnendation and a Studv Belating to Condempation Law and
FProcedure: Nuwnber I— Possession Prior fo Final Judement and Relsted Problems,
8 Can L. Revisiox Cosary Brponrs I, 1107-1110, LIGV-1170 (1287, Tentatie
fiecammendation Relating to Condemnation Law and Procedure: The Eminent
Domain Law, 12 CAL L. REvisiox CoMM's REPORTS 1, 364365 (1974).

120 Code of Civi! Provedure Section 1254 provides a procedure whereby any condemnor
may oblain possession “at any time alter trial and judgment entered or pending an
appeal from the judgment.”

19 10 475
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in Section 14 reflected a fairly general irapression that the best
mterests of the property owner always lie i postpoidng the
inevitable vo .mquv“ln]h_-;';t of possessiun us long as possible, Theve
is some justiiication for this impression because the California
Constitetion and stalutes for many years failed 10 provide
adeguate procedural safezpuards for the praperty owner,?
Improvements weve made in 1957 cnd, iy 1961, the Legislatnre
enacted leeisluiion recommended by the Commission that
partially S}”Jﬂl’J&l;iZEd the law on this subject.!*? Nevertheless,
carcful anelysis reveads that broader providions for early
nossession, with appropriste safeguards for both parties, would
benelit both condemnors and pr per (¥ OWners.

To the condemnor, an assurance ol tinely possession facilitates
an orderly program  of pmne“t\ acauisifion. In acquiring
property for puhlic use, it is frequently essential that there be a
definiie future date as of which all property needzd for the
public improvement will be available. An uncdue delay in

acqriring cven one esseantiz) parcel can prevent construction of

a vitally needed public nn]lmwnk[‘t and can complicate

[Duorcial aud contractual mmangements {a the entire projfect. To
avoid such a delay, the condemnoer nay be {orced to pay the
covtiee af that n: noel more than its fair vilue and more than the
of sinilar propoerty reccived. Tn general, the need of the
s 1]0* for haste but for cerizinty in {he dale of
acqrisition. The variable conditions of court calendurs and the
un (m(‘tz*]ﬂ period ruﬁuired for e trial of the issue of
Coinn c‘nalvcm i;rrxc*iu le any cerlainty in the date of acquisition i
(Lt date 55 determined solel v by entry of judgnent in the
ccdm g Lack of the 11Pht to obtain possession prior to entry
[ indgment thus may lead to precipitate filing of proceedings
sud premature acquisition 0; property.
Vina tho nroperty owner’s point of view, if reasonable notice
i given oolore dl&})()&scfﬁ:l{?ﬂ and if plompt reccipt of the
provable compensation for the properiy is assured, possession
prior 1o judgment frequently will be advantageons. Upon the
commencement of the eminent domain proceeding, the

12! Before 1957, Lhere were no provisions for withdrawal of the required depuosit, Further,
no pericd of notlice to the properly awner was spacified, and the order for possession
could be made effective when granled. These pre-1457 rules aHorded at Jeast the
possibilily of serious inconvenicare to the property cwner.

12 Bege Hecommiondation and Sty He .l'fm'ng to Taking Possession and Puassage of Title
n Eminent Domain Froceedings, 3 CaL, L. Beviston CoMM's ReEPORTS at B-l
{1561}. See also Cal. Stats, 1961, Ch. 1613, amending or adding Copr Crv. PROC.
§6 12434, 12435, 1243.6, 12437, 1249, 1249.1, 1253, 1254, 18354, and 1255h.

19 10 495
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EMINENT BOMAIN TLAW. —RECOMMENDATION 1659

landowner loses many of the \'zllual)]e incidents of ownership. Le
is practicelly precluded from selling or financing the preperty
and ts bepally deprived of any fuy thew inerease in e vadue of the
Dm})f‘:‘h' ie s denicd COMpnaation for feprovements made

aftey wervice of the summons in (he {Jrocr:{x- frr AL i praction
mqttu ho usually most find and purchase other nroperiy prior
to terrcination of Uhe litigation, Do must also detiay the expovses

I
HREPY]

of the Flio:lion. 1 is passible that these difficuttes wili foree
to sctile for an amoeoni less than he would evendually b
received w1 the eminent domain proceeding. I contrasi, the
takiv:g of possession and pavment of -=1'\proximat'r- compons

pr:ol to judgment purnnit the landewner to et these probi
and eupenses while proceeding with the trial on the ison o
commpensstion. Fven if he has no urgent neod for ynompt
pavmen?. he may invest in other property the amount he

i

receives oy approxbnaie comnensalion or ho may leave it on
depos‘u anel IE’CCi\'t" anterest at the jegad rate of seven percent.

The dedrability of determining the condernmor’s right o nke
the property hefare transfer of possession <does not IJ‘”‘Ll e
broadened provisiony fm xdux;”w srobable compensation oy
possession prior to jutemient. While the lindting doctrines of
“public vae” and “pubilic necessit \' ence pleyved mportand roles
in condemnation cases, now the only sub.,u.mmi gquaastion to be
detersnined in neorly all condernetion procecdings iy the
amovnt ol comvenspiion. And, beeonse the qu 1{,':'"1‘;-;\. ot the
onn

inor’s right 1o take the property is decidod by the
cowrt- rather than by the jurv—that gusstion can bz
expecdivinngdy detarmiued in the eases in which il srises.

o exisiing statutery avthorization {or possesion prioy to
judmmont s st aﬁer_l in Section 12434 of li e Code of Civil
Vrocedure, which provides:

12434, Inany proceeding in eminent domain brought lry

i}lf‘ State, or a county, or a municipal corporation, or
sotropolitan water  distriet, municipal  utility  distriet,

sipel water  district, dreinage, nrization, Jevee,

Ju]amut on or water conserviation dlStl ict, or similar public

corporation, the plaintif may take unmcnml@ possession and

use of any right-of-way, or larcls to be used for reservoir
purposes, required for a public use whether the fee thereofl
or an easement therefor be sought, in the manner and
subyject to the conditions prescribed by law,
The authorization for possession prior lo judgment in takings for
rights of way applies to most acquisitions for highway, freeway,
and street purposes. As expansively interpreted, the
authorization for such possession in takings of lands for reservoir

12 10 530



1660 FMINENT DOMATN LAW--RECOMENDATION

prrposes uppli{“; to most acquisitions of propoerty neaded to
develop and covserve water resources. M hes Geeome spoaront,
bowowver, that those two clusses are neither entirely Josical nor
suiiciently inclusive. For ‘.'},;llz:jsl!"} alocd ;'-ui'rrnnn:rliﬂ'n;;t not
a public utilily serving the orls—iin [;‘;i-lilz posssasion of
the: ripghis ol v fur an elecivic s'}'s'rv.m; sud roither may obrain
possession of the site for Ui power plad
Tho developiment of highevavs, and eslserialy
somelimes necessitiies the taiin: f] i
of wav, Even though the ac jmahm 1ois b
atlhorizaiion exists for early posscssion of property ontids
bow:daries of the vighl of way, Simdlorly, niany acguisii
whicly possession prior 1o o end o wouldd
exciuded both Ly the o

limitation as to t'h-:i-: m;h’lfc
b:'-:'iu_]f' "Cmnrﬂd

[ ,

3t

uS [

71

W
SERE symsion o p:!..m‘ etilipio

ot h i,

Pnprovement af Sreludimsent Pocsossion Yierndae

[y order fo prole richiis of owners and occuyants of
proporty of which possessicon prior to iedouient is tas:(:;‘, e
Cowamission recommends l‘,s* 15‘1(: ';\il"ni;'n-.'z:ui: uf the exi tm;r
procodure for making and g coposits sod Dor takdn 5.1
possossion prior io judgment hD ercu{icd e zeveral iportant
Wy s,

Amownt of deposit. | Under existing law, the court fixes the
arncung of the deposit o ox pte application of the
condemnor.'?* The amouni Hwed is sloost shways the amouat
suppested by the condemnor. Althovah esisting law gives the
property owner the right 1o have the court rodeteniine e
amount of the deposit,'*® experience has demonstraied that the
court, having once made an order fixing the amount of the

122 A few guasi-public entities also woildl be authorized (o take possession prior fo
judmment, See discossion sppra ander " Quasipublic entitics and private perwons.”
Under the Convnission's recamimendativa, privaic pedsoas woitd el bave the right
ol prejudement possession because they wowdd no Jonger evercise the power of
eminent domain,

1% Cope Crv, Peoc, § 1243.5{4).

L35 Come Crv, ProC. § 1243.5(d).

19 18 550 .
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FEMINENT DOMAIN LAW _HECOMMERNDATTON 14i5]

deposit, is reluctant to reconsider that deeision even though the
initial order was made on ex parte applicaticon.

Before making a depesit, the condemnor should be required to
have an zlppmisai marie by an expert appraizer. The utmouni
deposiled should be the amount deicrmined by the appraiser to
be the probuble amount of compe irsation that will be awarded in
the procceding, The condemunor shavid be vecaired to notily
interested parties of the making of the dene '
statermment or summary of the appraisal & i
amount of the deposit is based. The mnount d“;-’ sited should be
subject to review and change by the court o motion of any
interestod party,

The recominended nrocedure would simplifhy cxisting praclice
by eliminating the need for an ex parte 41}1)1. calion m t}lc cumt
in every casa, It would, howevey, urovide me i : :
with information as to the © e :
of the depesit is based aneddl if any pariy is disaatistied with ihf,
amount of (e deposit, he will have o fuctual busis for "pp;uw
to the court for an increase in the deposit.

Procedure {or maling depesits.  Exicting law provides for the
deposit of approximate compensation oniv in connection with an
order {or possession.?*% However, anv conr ]On:L:L.L whelher or
not it scels possession prior to juasment, shoold be authorized

+
TO Tadl 8 g i

mauke u deposit of the 1'"'“59“ de amount of componsation tnat
will be wwarded in tlm proceeding. Alter a depesit is made, e
condemaor should be enlitled to oo order for possession,
effective 34 days <lftE‘I' the making of the Uh]u 1, i the proper by
owner either (1) expresses in writing his willingness to sinrender
possession of the property on or nﬂ‘er a stated date or (b}
withdiaws the deposit.

The recemmended precedure would provide a method by
which the parties conld effect a transfer of the vight to possossion
in exchange for substantial compensation witheut prejudice to
their vights to lltigate the issue of compensation. It would benefil
both parties to the proceeding. The deposit would assure the
condemnor an early date of valuation, The properiy owner could
withdraw the deposit and thus finance the acquisition of other
property and defray other expenses incident to the taking. If
there are several parties unable to agrec on the withdrawal, a
party would he able, in an appropriate case, to cbtuain a court
order requiring investment of the deposit for the henefit of the
defendants. The withdrawal would benefit the condemnor; the
property owner would, as under existing law, thereby waive all

126 CopE CIv, PROC. § 1243.5(a).

19 10 365
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1662 FAMINENT DOMAIN LAW_TNECGAITNDATION

defenses to the procceding except the claim 1o greater
C(J!"ipgn‘:atiﬁ't and  withdrawal  wousd also pomit the
condemnor to obinin pmwmvn withoui repard to tio uneertain
date that the tnal and posab YOUIN THnY DO CRncido,

Withdraw ] of deposti, : vosvebeo fov viihdrawing
the deposil stinuld he streamlined to ofiminate {”\' tucles and
delays, Undoer existing praction, w here o iy makes -V}‘icutinn
Lo withdraw o cia*pw-i wd ihe plainidl eisizeis to ih‘ Wit
such withdrowa! 15 not pormitiad uirdoss the pladnti s abio o
male poersonal serviee -Uf wotice of tha application apon all
partics!? Twe changes in the w fitidranval proce e are
reconmendcoed:

{1) The existing absocluve prohibiiion of withdrawal absent
personal service on oali }:mmr shouvld 1,3?. a—"uimin'*'ic:c‘! LeE Quite
oiten, “defendanis” fa eminent domain proscedings o 'iusiiy
I shown to have no comoeusahlic in--‘?u,..f.; in tile pro v, The
courls cun jnctect the rigits of persois vuon whots i s not
posaible to meke service by vequirhss s Lond or Hiiting the
arnonnt wilin h::n serwihtere §Uagyanrs that the }'};\‘;V
per 'wﬁ lui'v ares i 'lhf" pro me 12

L1 |." HRREY c‘i

ih i lu.vr’n}) 5, if
: ;sppe:;;‘nd or hr;‘ei‘l

forvyen s Loei, . Sy
Sl L: Wiilid wriit O [lu)iam‘?
U:to sk a1 ovaliation
. 3 car .
bt »nl of the deposit o

the amount w ,'E 112“:.&]1 dt'f'? supnorting duta in the ivial on the
msve of compeancsationt® This 15 a « ovotule bhocause it
encourages the plainiif to make adeg UALC dr'pmi‘i\‘ ""1‘;:". law
enables dofendants to defeat the spirit o [ e rule by ealling the
paintitf’s a pp“fmu as their own witness.t*s This loolxho ¢ should
be closed by statud

Cost of \\-';ttidrawul Londs, Fxisiing law  reguires the
condemner to reimburse the cost of hoad premivwas where the
need for the bond arises from the defendant’s eforis Lo withdraw
an amount  greater than  that  originally dopos‘it‘od 132
Retrnbursermnent is not required under existing law if the bond is
required because of contlicting claims among defendants.!®?

127 Cone Civ. Proc. § 12437 (e).

L e )

128 OF Conz Crv. Proc, § 12437100,

110 Cabr Civ. Proc, § 12453.5(e).

131 People v. Cowan, 1 Call App3d 1007, 81 Cal. Bptr. 713 (1969); People v, Bouglas, 15
Cal. App.ad 814, 98 Cal. Hptr. $44 (1971,

132 Cong C1v, PROC. § 12437 (b).

123 Conk: v, PrRoC. § 1243.7(0.

19 10 380
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EMINENT DOMAIN LAW - HECOMMENDATION 1663

However, conflicting claims to a deposit usually result from the
need to allocate the swwrd among owiers of seperate interests in
the property. In such a case, the need for the wlocation—as well
as for the bond—arises (rom the cminent demain proceeding
rather thun from any act or cmission of the defendanis.
Accordingly, the condemnaor should be required o veimburse
the cost of the bond in all eases excopt where the nead for ¢
bond arises primarily due to an issuc as to Hile bebween t
claimants #39

Possession,  The prescat requirement of 20 davs’ notice to the
owners aud occupants of property belove the condomnor takes
possession '™ should bie cxtended 1o 80 davs in (he case of
properiy oceupied by a dwelling, | business, or farmy and 1o 38 duvs
in all other coses. The preseot 20 days” notice can resuit in serious
hardship and inconvenience. The loneer notice requirements
will nol only serve 1o jcduce the poessibility of h .-na.a%np anc
inconvenicuce  bat will also niske  possible  the  actewd
disbursement to the preperty owner of the reanived deposit
before he s obligated to relinguish possessica!™ Hewever,
where the p]' untift can show its urgent need for possession of
unocenpicd plopern the conrt should he anthorized 1o ullow the
pl Hntife to Like possession on such notice as the court deems
proper 1.: der the cireumstionces of the rase.y

A Smpnuy m

(As enacted, this prov131op is not limited to uncccupied property; it

applies to any property the taking of possession of which will not dis-
place or unreasonably affect any person in actual and lawful possession.

In addition to a lengthened notice period, the owner or
occupunt of property sheald be able to ebtain relief om the
order for poseession prion Lo ]ll{lg_J'D( at if the hardship 1o him will
be iubstanll. Iand the condemnor docs not need possession or
will sutler insignificant hardship by having possession delayed. So
long as an order [or possession is in effect, however, the
condemnor should he entitled to enfercement of the order as a
matter of rihit.

Prejudoment Deposit on Demand of Property Owner

The Commission has considered statutes of othm siates that
permit the property owner, in all cases, to demend deposit of
approximatc  compensation at  the beginning of the
proceedings.'3” Under these statutes, the condemnor usually is
given the right to possession upon complyving with the demand
of the condemnee. Although these statutes have merit,
integration of such a requirement into Califernia condemnation

S O COopE Crv. I'noc. § 12461 (costs of delermining issue as to title among defendants
are borne by defendants).
135 Cope Crv, Pnoc. § 1243.54¢). .
1% The Isngth ened time pariods are also in acenrd with Government Cede Section 7267.3,
requiring 90 days’ wrilten notice before possession af orcupied property.
837 Bee, g, PA. STAT. AN, Tl 26, § 1-407 {Supp. 1963).

19 10 Gl6
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1664 EMINTNT DOMAIN LAWBECOMMENDATION

pmccduw does nol appear feasible at this time. Nonetheless, a
greater aneentive should e provided o the condemnor to
depesit apnvoximate comnpensalion in certain classes of hardship
Casas,

such elass of cosesis where o residence is belng takerl. e
coimncii need o parchase anolirer home belore receipt of i

fina} ovward ;Jl"r:(?‘a a particolasly enerons bevden upon the
crty owner. The }}1‘0}}{::”1}1’ owerier should have a right o
devnand that o deposit be made il the property being taken i
residontin mopczi} having not more than hwo dwelling u:ziis
andd here sides thereon. M the depositis not mede, interest af i

legal rale of seven poveent shouid oo ;11]0\.&'("5 on the amousit 0{
the {"--‘Oll%lia_zl award? ‘rorn the daie that the deposit should have
Been made

0

b

class of “hardship cuse” is where vental proporty
subject Lo s high vacaney rate due Lo the een dﬂmr ition
ag. The owner of this tvbe of property should be
ed o desaend a projuc s,it' -tld absent
seoe with the f?rlm;';m’i lilirise b [ to recover
chis et rontad profits e

f‘ﬂ}f)i f

]
SOCTTH

DF e
SISTSY
Con

&
=
it
=
-
,L_
U
o,

Propeduros fm Petemvining Right o Take

. 1. -
L. ]}; nl .-J uzl\.t ol

- 1 ”,‘i e

“"v".'”li'.’i'\' tll)_%'.?(fti'..?!]‘i L | "t"-j‘ t]'}( 1]:'::.7_ e
“ (o hearand d *ic myine sueh objections prior to vhe il
coneation dwsues, This pricrity chould e continued aad
Heeisl in slatutoiy form.
Voheso the court determines thei the plaiatiflt does not have
inhi to :;mpim by eminent doniain any property deseribed
in ihe complaint, it should be anihorized to order, in licu of
imncdizle dismissal, conditionial disnissal os (o that proporty
uniless such corrective aclion as the court maey direct has been
faken within the time divected. The court should impose such
siisi ons and cenditions as are just under the circumstances of
dhe pasticular case iuciuding the requirement that the plaintill
vy to the defendant all or a paet of the reasonable hhgnmo
rxpenses necessariiy incurred by the defendant because of the
plaintUTs [atlure or omission which constituted the basis-of the
objection to the right to take.

Procedures for Determining Compensation

Pretrial Exchange of Valuation ata
The existing California scheme for pretrial exchange of

128 This recomendation wounld supplement the recovery far lost rents secasioned by
precondemnation publicity as provided in Kapering v Cine of Whitkier, 8 Cal 3d 39,
500 B.2d 1343, 104 Cul. Rptr. I (1472). ’

A7k
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EMINENT DOMAIN LAW_RECOMMENDATION 1665

valuabion duata among the parties to an eminent domain
proceet ding calls for 2 demand by a party no later than 50 days
prior to trial and the opportunity to make a eross-demand no
tater than A0 dhavs prior to triad, with the actuad exchonge of data
oceurring 20 deys prior to trinl 7 Wihile this schene permits the
exchange of e valoidion doda, i doos nel peril sufficient
time for lollow-up discovery 74 and Lheoelore is nol as effective
as it ousht o be. To remedy this defeet, the Comimission
rntr_l:,nmi,'.r:('i: i'-'mt l]‘u‘J cernand and {""("';;m;fe occur carfier & the
S porbunity for (e pariices therealter to
ndf"’rm : w}'-wrment v ety to within 20 davs belore trial,
Ui veconmsendation woulid preserve Lhe muotuality of the
cachange schesne withoul mnosings widitional burdens on the

P tics,

furden of Proat of Comoaensalion

Foxisdi ] be burden of prool on the issue of

foncdant. ™ This burden s inaporapr iate

'_!l domuain }u-’x .-tr'ﬁd‘nf" sinee thee task of the trier of
¢ opimons of valve and

11 21 ervi i

Lt i‘; 10 ':"}I"f; Mhrovgh (he conflieting
” farn and fix v dlue based on the weight i gives Lo
ity should be made 1o bear o greater burden of

prerseasion 5 1he other,

AT S IR A
v ITn Y UWVEC et

of the value of aroperty i an eminent domain
o omost ovelate to the faiv anorket vaelue of the
23 Adihiough T maarket valoe is normally determined
reace o Copen merket” transaciicns,'t there may be
wios of property for which there s no open markeof M4 To
il the basic evidentiary standard of fair market value is
ade to such special purpose propertices, the phrase “in the

v Pron 4107201

Y (imiting discovery undertaken within 5% dayvs of trial !

ceeur 1o fater than 10 days £ e ke o 'I‘o nu whirh a trial

this will cuabde an carlier cute hile: preserving

o the parliss when the cutell vl seenr, in tJus e lion, the

w-demand sheokd be climidnate: Trnarginad ctilive, the parlies

ity Lo s Ul any ner wnnds prior Lo the cetoff dage.

ination of e crass-demand will also serve av Lhe misiopre th:it has

nin some crses that o party who serves ad vidl recd not excbianze his swn
caly unless a cross- (l(fl“_dl’]d has heen zorved on lem. The («Clmnge of data should
ocene 4l days price to trizl nniess the parties agree to anather date.

12 Gee, e, Uity & Counly of San Irancisco v, Tdlman Estate Co., 205 Cal. 651, 272 P
R85 (1924,

1 Sae Evin, Cook A4

1 s ser also Secrunento SRR, v, Heithran, 156 Cal. 404, 409, 104 P. Y75, 950 (19097,

145 Exainples of such special purpose properties are schools, churehes, cemeleries, parks,
and uatilities.

3---87163
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1666 EMINENT DOMAIN LAW--HECOMMENDATION

open market™ should be deleted from the definition of fair
market value. 23 This change wil! have o effect on e valuation
of other properties for w mch there is an open m-ul-\utj

the legislation as enacted includes a provision that the fair market
value of property for which there is no relevant market is its value
as determined by any method of valuation that is just and equitable,

The Conunission p]an*‘;to review at s futare time the provisions
of the Fvirdence Code—Scetions 81820 —velating Lo evidence in
eminent Gemain and inverse condemation procesdings.

Limitation on Valuation Fanerts

The munber of valuation experts who may testifv lov a party
in an eminent domain proc cadmf b 5(‘Ht1‘. lvaited to twao,
suljecl to o showing of good cauwse o0 pdditional wiinesses M7
This speciid provision i wnniceessqey and should bo repoealed. iy
repeal would not aif{ ol e genere] sothonly ol the court to
control the nwamber of expert \&’1‘11{:,&;5\.(:5-."“"

Compensaiinn of Court-Appointed 4 SHAH

i 4"}D]"“]‘§C[S TCIOTOY, COLENSIONCTS, or
e value of mr,wu'" 1 _.l."‘"'-"‘ The fees

woexered Tsiintiar fees

The court may appai
ther such perzons {o i
{ixed hy the court for such persens may 16
for sirmsha sorvices m the commuiniy W g SeTVIceS are
renderod.” " Thisteslviction on the sreount of colipensation is
unwarranbed and may procinde ellzclive gse of 2oertappointed
appraicors and the like in commusition -.-nh conanrratively Jow
fec seales. The gencial roles governing  cmypensution of

court-appoinied third paties are suliewni

i
i

Possession After Judement
The provisions for deposit, withdrawal, and nossession of
property fsllowing judgment but prior fo the time the judgment
becaomes [inal arc unnecessarily rc'sirimi\“. Specilic changes to
improve the procedures are recommeided below,

Brovosit ¢f Award

Undor existing law, lhe defendant receives notice that a
depasit bas been made on the award only when he is served with
an order {o: possession.’®! Sinee inter est ceuses 1o acerne w hen
such a deposit is made’? and since the defendant may need the

v Applicalion of the fair warket value standucd o special purpose properties is
congstent vith ather provisions deabing expresslv with voluation of particular
properties. See, eg, Govt. Cone § 51585 {valuation of properly under contract
under Cahfemia Land Conservalion Aet of 1983 and v, Ris. Cone § 5407.2
(valuation of park land).

L7 Cone Cre, Pnog, § 1357,

148 Copr Civ. Proc, §723.

18 Copr Civ. Proc. § 1266.2.

150 Id

'# Copk Crv, Puog. § 1254,

2 Cone Civ. Tnoc. § 1255h(e).

19 11 &5 : 1
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= natice of the
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money {or a short-notis SRV,
deposit jic sl ﬂit'u:tiw;s
rn:rki:;:. 3 ja
notice th
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propi
reguine
Inca s inithe
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sithevovel porposes or i
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(.,,L(“"vl\
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3
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CETIELL LY e L A
Vithcdrnwrt of Awe

i pro

1\-\.-<LJ-.]. Lﬂ st
;‘f}ffll.rli‘j‘

o T.'L}C "

(dt‘

AT LG

1?’-(11 i)

15
i

e}

.- )
t R TSI,
st o oo niee ol

NI T 1
and b oondiioeined

o,

st provicle anounder SVt

of ey erocwsive withdrs Thiis

will permnit the court jo protoct U]” s where

it aopears it the f':'n_:'ai m(ahme]lt iy :.unmmt"
nle, the & ’v;;'r: 2

pore the eo ¥ siotion
has apps dl (b [rom the jndament 'n“d tha court
helieves thn ' nzuuhal puwrln]:t}' that the judy
wiil be va : , i set asicde and a new fnal granted.

Whore hlwo 5 c‘clm htm een entry of judement and the
time of appartionment of the award and lhe defendants are
unable to acree to the withdruwal of an amount deposited for
them, sueh amount should be deposiied in an ntercsi-bearing
account for thair benefit upon motion of any defenduant ha\mg
an interest in the award. This will assure that the defendants will
not lose interest carned on the deposit pending resolution of

153 Copr C1v. PrOc, § 123410,

for a now

1% B 63

o T RN

/667



1668 JATNENT PN LAW- RECOMMENDATION
their dispute,
Yossession Alter Judgment

The 1 2av notice porind belore which :J(‘:.‘if;i‘:f);‘;
tnkon by Hhe condenior airsuant tooan order fo  DOSSessicn
clrtuined aficr entry of jreloment 4 1 undaoly in the (' asg
of seeusied property. This d 1o 30 daye
in cases whore the properiy is oceupied by o dwailing, I)I]:mlll(’,h ,
or farm.

Satizfoclion of ::,;LE(a,',i‘-n'tell’i

Under exisiing law, vincecssary confnsion has arise:
prrehy e ctival distinotion between o pavmaent ko court to
safiay the jndument 7 ;;m’l i d(lpo-"'l tade pf ¢ dang appeal or
mofion for new teinl 799 One umifor o 1}u e should be
provided for poving 1‘n amount of the weard o court after
(.‘1“-11"‘»-‘ of judsnwent, and F;:r; weitharawing the swount <o puid,
ther oy nol cither party plans o ¢ }J-Q(:d‘; or riove for a nenw

A Te

Ll‘x ]f"‘”-ll S Hiaf Lj‘k COTH !’*"W‘fﬂ‘ s W is}\’ll' i“nTlCl]F
.h(“.if‘ m:

£ t becomes sl eyxeers that s
: the state or mublic L-c--'!m'mioh, it oy doeday
'-'1 aoyvear i avder losmarke bonds to ens t o puy
A2 s demy provision should be eliminatied; a
see suffers msny hardulins o the course of the
. [ T s y I T el [ )]
oo eveention of @ public project without the added
np of a4 year's delay before he vecesves payviment for hix
IS / P
iy,

vl thal the Sikday period olges without satisfaction
rent, existing T requites e property owner to
inn before he s entitled to have the proceeding
Fhe properiy owner shoald he permitied to Su(*h
of the eminent domain proceeding upon nonpayment
beving tomake an mp“]mxe.ru],~.-crmmn»mf., and futile
. 'a', inocoecute. To protect the condemnor in such a case
SEV NI TSt .arl for an inadvertent fﬂ*uro to pay, the property

o1 should pive notice of intent o seck dismissal and should
Ve a ripht to obtain the dismissal if the condemnor {ails to pay
wishin 20 devs therealter,

e TR A e Y b ST U B A L B3

Nz vy piereallc N
W 11 toil l.‘.-a."..l’l{Jt “ear. ‘\’thUJ.PF\ the ijnql crdm ol
tfr-(m(h mikation ihay hc"x;mamed after sutistaetion of Judgn‘l‘e‘ua
] sl odanm o

134 S Copns Civ, Proc. § 1234(c).
L Cong Criv, Pnoa, § 12532,
< Cane Crv, Pioc, § 1254
157 Cope O Prac, § 1251,
155 Capy Crv. Proc. § 1258,

19 11 &7
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EMINENT DOMAIN LAW—RECOMMENDATION 1664
fi [0110 or v*h cther the ]l‘ et sl ‘ns' h:‘co ne, h:mi Laf Lor\ (ﬁ‘
E thif protectiin &f ‘\vmcc,mcd e L uw shonly be sihadejer -
Lol car thata fualseder of condde mnation my be 1s»u.“d only afters
H i RS T AL R T ST I Tl ek ki o VAT T e TP Y
aﬂnm fadpment., o
- 1-‘-*-5-"- o R Ao AR
£
‘i.JﬂSlS

Code of Civil i’mce(lu ve Section 1235 states thal, in cminent
dorsain procecaings Ceostsmay be allowed or notmhd il allowed,
maoy be apportioned between the partios o the smiue r adverse
sictea, mn the diseretion of the court.” Haoweaver, very carly the
California Svrmwreme Couri held that Sechon 1235 “must be
Hmited by socifon 14 fnow Seetion 19] of arlicle [ of the
cnstitution. ... To require ihe defendunts in [zn etsinent
demain] case to pay any perlion of (heir costs necessurily
ineidental to the trial of the issues on their part, or any part of
the costs of the plaintiff, wonld reduce the just commensation
avvarded by Shejury, by wsom caual to tl 1! fraid by Uieno for such
costs” U0 Thus, de"pm the language of mection 1255, the cases
Live generally atlowed i defendusnt 15 an emineni domain
}'J"O"r't-‘din’f hiis Ol’diﬂ‘c‘.[}" eourl costs!™ cxcepl that the costs of
determining tHile as betwaen two or mare defendants is horne by
e defendants’® The siateies should e revised to conform
with rxicline Inw on costs.

cose of anoappesl ‘|j-' t'he plainilil, the defendant has
iy been Hmud his o mneal whether or not he is
{1 puriy e ere the deflendint appeads mnd
; :’11 w\s a]]r:\xc(i Lis costs. ™ S ovwever, the buw is nnt
i who takes an append but dees not
A general rule should be provided
to his cosls onappenl in all eminent
Al mt»’i;t W ha.a, Lhe court rules otherwise.

v new irial und subseguently fails to
g an i11_(-;cwte¢1 aw md ihe cost of the new trint 13 taxed
vt b t®® This vale is unduly harsh and should be

-

L [footnote deleted J
YRy B Cnum)' af San Francisee v. Collins, 98 Cal, 259, 2632, 33 . 56, 57 (1893).

E Civ. PRoc. $ 1246
Goe, egn, Sag 1.*mu.u'u i S.Ln Jeaquin Nrainage Disl. v. Reed, 217 Cal. App2d 611, 31
Cab. Iipir. 734 {10603,

184 Gy o, Begents of Univ, of Call v, Morris, 12 Cal. App 30679, 90 ('dl H])ir R16 (19700

165 (fomp;u‘c-, o, Cily of Paldwin Park v, Stoskus, 8 Colid 543, 371, 303 P.2d 15333, 1338,
183 O] Bptr. 325, 330 (19721, wnd City of Qaklaod v, Pacilie Coast Larmber & Mill
Co., 172 Cal. 332, 1535 P. 458 {1916},

vs Cone Crv. Proc, § 1234 (k). See, ez, Los Angetes, P. & G. Hy. v. Rumpn, 104 Ca). &,
37 P854 (18M).
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167¢ FSSINENT DOMAIN LAW—RECOMAMENDATION

elimsimated; a defendant shondd not be renuired to pay the cost
of obiaining o proper and crror-free trinl,

Litigation Expenses

Fntry for Exmmination

Wisere o condemmor enlers Upon propurty to detorine the
suitebitity of the property for public use, i must comy sisute the
Cwner for any damages cawsed by the entry and by oy tests
IBETIE md rigsl pay the owoer for his covst costs and rocsenable
altconey’s fees o z‘.nnd; whia obbaining suc ‘L'U'p]}L\Tl"”};EOIJ‘ T The
vrovision for sward of alisroes’s fees shonld be extended to
}'I]L:}H‘lf‘, ;11] ii!‘iﬁ :'Lz'un expenises, Lut suelulitization expenses srmuld
” - enly where the condernuor acts untawfolly or

sind Settlement Gifers

~osabstanes of the newly enacted sluivie 188 I'C(‘i’f"ii];.’_i' the

i st mene Hoal settlesont oflers prios so trial and nwarding

the defendsut bhis Htigation  expenses ‘.*.fl-“; e bis offer was

ceioneble and the pLunm‘ offer was wireasonable should be

tuiied. The legislacrion as enacted permits the court to con51der the

evidence admitted as well as the compensation awarded in determining

the reasonableness of the final settlement offers.

sokinment fod DRsinieso]

fortion cxocnaes, mcjuaing reasonaile
s il fuy. cad Joes for Lhe serviees of cul]er et
d o the defendant where the u,,,t“ dth adeus the
=--:i§z;-,-'1_ oy the delencast defeats u o
Cine operty by evdnent domnain,
caced 1o ailow litigation expenscs aud e ?._l,i.tﬁm 5!
cwhere Uiz eminent domain proceeding is dicmissed,
Sostgn dismissn) for failure ko p.cﬂm ate fu situabion where
fention expenses are denied by the existng fave ) 47 1 addition,
b SleintlT abandons the 1}1:)*‘“15\ aiter having taken

: i, 1t should pay all damage pw\u.mtnl& Catined D
|“-\u { (hut:, this would permit compcnmdmn for loss ol gnodwill,

norary interference with business, and the like, which might
172

e

iy ocherms:* b compensable under cxisting law,

Rights of Former Owner in Property Taken

YT o Iy P, §
185 Capk Crv, Prol,
e Cong Civ, PROC. :
v Cone Civ, T, § ]ani
¥ Coe, o, (v of ludustey v Gordou, 29 Cal App.3d 50, 103 Cal. Rptr. 205 (1972).
172 Cade of Civil Procedure Section 1253a(d) provides oniy En darnages arising out ol the

“taking and use” of the property end any “less oy hopainnent of value™ suffered by

the lund and improvements.
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EMINENT DOMAIN LAWRECOMMENDATION 1671

The Law Revision Commission considered in depth the
possibility of pormitting the fonner ovwner ol preperty taken by
cminent domain to repurchase that property should it become
surplus 1o the needs of the condemmnor 7 The Comanission has
concluded, haowever, that 2 general repuichase chil would
croate practical peoblems of adiministraiion that far outveipl its
potential social benefits and accordinndy vecommeinds ggainst
adoption of the repurchase richt as a statutory requiroment.t™
U3 Lor g backpraend study prepured for the Coranios 0

Fermer Owaners Hight ro SBepeechiane Fand Tl G Pubd v d Pac LB
{16730

A For g osimior concuision, see Loy DEroRd Cosddission oF Briresit Coreaps,

e Srerling,
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