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Memorandum 76-34

Suybject: Study 78,50 - Lessor-Lesses Relstions (Unlawfyl Detainer

Proceedings) ) _

On March 11, 1976, the Commission considered Memorandum 76-23 and
the attached staff draft of a recommendation relating to damages in
actions for breach of lease. The Commission revised the recoumended
statute, suggested revisions to the Comment, and directed the staff to
bring the gevised recommendstion before the Commission at a future
meeting for approval for distribution for comment. Putrsuant to that
direction, the attached revised staff draft is submitted for Commiesion
approval.

Respegtfully submitted

Robere J. Murphy ILI
Legal Counsel
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Revised Staff Draft

RECOMMENDATICN
relating to
DAMAGES IN ACTIONS FOR BREACH OF LEASE

A lessor vho seeks to evict a lessee who has breached the lease may
obtain pessession of the premices in an unlawful detainer proceeding.l
Unlawful detainer is a summary proceeding with its main object being
restitution of the premises.2 Incidental to restitution of the premises,
unpaild rent and damages may be awarded up to the date of judgment.3
Damages accrulng after judgment, however, are not recoverable in an
unlawful detainer proceediug.a The defendant's normal procedural rights
are also restricted: for example, a cross-complaint is not alluwed.s

Legislation recommended by the Law Revision Comm:lsion6 vas enacted

in 19707 to add Sections 1951 through 1952.6 to the Civil Code relating

1. See Code Civ. Proc. § 11745 3 B. Witkin, Summary of California Law,
Real Property § 529, at 2202 (8th ed. 1973). Possession may alto
be obtained in an action for ejectment or to quiet title, but these
are rarely used to evict a tenant. M. Moskovitz, P. Honigsberg, &
D, Finkelstein, California Eviction Defense Mapual 4 (1971){herein-
after cited as Moskovitz]. See also 3 B. Witkin, supra §§ 523-
524, at 2198-2199,

2. E.g., Markham v, Fralick, 2 Cal.2d 221, 227, 39 P.2d 804,
(1934); Union 01l Co. v, Chandler, & Csl. App.3d 716, 721,784 Cal.
Rptr. 756, __ (1970).

3. Garfinkle v. Montgomery, 113 Cal. App.2d 149, 153, 248 P,2d 52, ___
(1952); Moskovitz, suprs § 13.33, at 125.

4. E.g., Cavanaugh v. High, 182 Cal. App.2d 714, 722-723, 6 Cal, Rptr,
525, 530-531 (1960); Roberts v. Redlich, 111 Cal, App.2d 566, 569~
570, 244 P.2d4 933, 935 (1952).

5. E.g., Knowles v. Robinson, 60 Cal.2d 620, 625, 387 P.2d 833, ___,
36 Cal. Rptr. 33, __ (1963); Moskovitz, supra § 9.37, at 90.

6. See 9 Cal, L. Revision Comm'n Reports 153-174 (196%).
7. See Cal. Stats. 1970, Ch. 89,
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to leases., Under Section 1951.2, the lessor may under certain condi-
tions recover damages for the rental loss for the balance of the term of
the lease after the time of award.8 However, this provision was not
extended to unlawful detainer proceedings; subdivision ¢(a) of Section
1952 provides in part that:
nothing in Sectioms 1951 to 1951,8, inclusive, affects the pro~
vislons of Chapter 4 {commencing with Section 1159} of Title 3 of

Part 3 of the Code of Civil Procedure, relating to actions for
unlawful detainer, forcible entry, and forcible detainer.

Thus, although prospective damages may be reccvered in an action for
damages,g they may not be recovered in an unlawful detainer proceeding.lo
However, if the tenant surrenders possession after commencement of
an unlawful detainer proceeding, the need for a summary proceeding no
longer exiats.ll The action 1s converted into an ordinary one for
danagel.lz and the restrictions on the defendant's procedural righta no
longer apply.l3 Since the action 18 no longer one for unlawful de-
tainer, it seems clear that the language of subdivision (a) of Section
1952 (no effect on unlawful detainer) does not apply, and that the
lessor may in a proper case plead, prove, and recover prospective dama;eé
under Section 1951,2.

8. The lessor may only recover the amount by which the present value
of the unpaid rent for the balance of the term after the time of
the award, or for any shorter period of tine specified in the
lease, exceeds the amount of such reantal loss as could reasonably
have been avolded. In order for the lessor to recover such dam-
ages, there must be (1)} a breach by the leassee, (2) either abanden-
ment of the property by the lessee or termination by the lessor of
the lessee's right to posse¢gsion, and (3) either a provision in the
lease for the recovery of such damages or, subject to any limita-
tions in the lease, a reletting of the property by the lesaor prior
to the time of the award of the damages. See Civil Code § 1951.2,
set ocut in the Apppendix to this Recommendatiecn,

9, Subdivision (b) of Civil Code Section 1952 provides that the bring-
ing of an unlawful detainer action "does not affect the lessog's
right to bring a separate action for relief under Sections 1951,2,
1951.5, and 1951.8 . . . ."

10. See Note 4 supra,

11, Green v. Superior Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168,
___n.,18, 111 Cal. Rptr, 704, _ =n.18 (1974); Moskovitz, supra
§ 9.38, at 91. See Union 01l Co. v. Chandler, 4 Cal. App.3d 716,
722, 84 Cal. Rptr. 756, 760 (1970); Servais v. Klein, 112 Cal. App.
26, 36, 296 P, 123, 127 (1931).

12. Union 011l Ceo. v. Chandler, &4 Cal. App.3d 716, 722, 84 Cal. Rptr,
756, 760 {1970).

13, See, e.g., Heller v. Melliday, 60 Cal. App.2d 689, 697, 141 P, 2d
447, 451=452 (1974): Servails v. Klein, 112 Cal, App. 26, 35-36, 296
P, 123, 127 (1931).



The Commission recommends that this apparent state of the law be
made explicit by statute. There is no sound reason to require the
lessor to bring a separate action for prospective damages when the
unlawful detainer proceeding has become converted to an ordinary action

for damages.

The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to add Section 1952.3 to the Civil Code relating to leases,

The people of the State of California do enact as follows:

Civil Code § 1952.3 (added)

SECTION 1. Section 19532.3 is added te the Civil Code to read:

1952.3. 1If the lessor brings an unlawful detainer proceeding and
possession of the premises is no longer in 1ssue because of surgendey of
possession by the defendant before trial, the case may proceed as én
ordinary civil action. The lessor may cobtaln any relief to which he 1s
entitled, including, where applicable, relief authorized by Sectien
1951,2, 1If the lessor seeks to recover damages described in paragraph
(1) of subdivistion (a) of Section 1951.2, the lessor shall fiyst amend
the cowplaint pursuant to Section 472 or 473 of the Code of Civil Pro-
cedure. The defendant may seek any afffrmative relief, and assert all

defenses, to which he 13 entitled.

Comment. The first sentence of Section 1952.3 codifies the common
law rule that 1f the tenant surrenders possession of the premisea after
coumencement of an unlawful detainer proceeding, '"the action thus be-
comes an ordinary one for damages." Union 0il Ce. v. Chandler, &4 Cal,
App.3d 716, 722, B4 Cal. Rptr. 756, 760 (1970). This is true sc long &s
the surrender occurs "before the trial of the unlawful detainer action,"
Green v. Superior Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168, __
n.18 (1974). Accord, Erba Corp. v. W, & B. Realty Co., 255 Cal. App.2d
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773, 778, 61 Cal, Rptr. 462, (1967); Turem v. Texaco, Inc., 236 Cal,
App.2d 758, 763, 46 Cal. Rptr. 389, (1965). Thus the rules limfeing

the issues which may be litigated in the summary proceeding are no

longer applicable. See, e.g., Heller v. Melliday, 60 Cal. App.2d 689,
697, 141 P.2d 447, 451-452 (1943); Servais v. Klein, 112 Cal. App. 26,
35-36, 296 P. 123, 127 (1931)Y. This codification with respect to unlawv-

ful detainer cases is not intended to preclude application of the common

law rule to forcible entry or forcible detainer cases,

The second sentence makes clear that, when the statutory conditions
for the application of Section 1951.2 are met, the damages authorized by
that section are among the remedies available to the lessor when an
unlawful detainer proceeding has been converted to an ordinary civil
action. This serves the salutary purpose of avolding multiplicity of
aections. The statutory conditions for the application of Seetion 1951.2
are that there be a lease, breach of lease by the lessee, and efther
abandonment by the lessee bhefore the end of the term or termination by
the lessor of the lessee's right to possession., Civil Code § 1951,2(a).

if damages for loss of rent accruing after judgment are sought by
the lessor pursuant to paragraph (3) of subdivision (a) of Section
1951.2, the additional conditions of subdivision {(c) of that section
nust be met. And, if the lessor seeks such damages, the third sentance
of Section 1952.3 requires the lessor to amend the complaint to state a
claim for such relief. If the case {8 at issue, the leasor's applica;
tion for leave to amend is addressed to the discretion of the eourt,

See Code Civ. Proc. § 473. The court is guided by a "policy of great
liberality in permiteting amendments at any stage of the proceeding ., . .
." 3 B. Witkin, California Procedure, Pleading § 1040, at 2618 (2d ed.
1971y, 1If the lessor amends the complaint, the defendant has a right to

answer "within 30 days after service thereof"” or within such time as the
court may allow, Code Civ. Proc. §§ 471.5, 586, See also 3 B, Witkinp,
supra §§ 1034, 1036, at 2614 (defendant may rely on original answer if
it sufficiently controverts amended complaint), The last sentence of
Section 1951.3 makes clear that the defendant may seek affirmative
relief--guch as asserting a cause of action by way of a counter claim--
as well as plead any defenses he may have to the lessor's action for

damages.



If at the time the tenant surrenders possesion there are pending
both an unlawful detainer proceeding and a separate action for damages
under Section 1951.2 as authorized by Section 1952, the lessor must
elect to seek such damages in one or the other but not both of such
actions. See Code Civ. Proc. § 430.10 (objection to complaint will lie

for another action pending between same parties on same cause of action).



APPENDIX

Civil Code § 1951.2

$ 12512 Terminatlon of leass; remedy ¢f lossor

8) Fxeopd nx olterw b provhdsg fn Section 10004, I R haser of real properly
breaches the demse gl almthns e prgwriy 1efone the end of the teew of I his
right 1o possession s fermdniied by the Jecer leenpse of 2 breach of Thh Teuwe, the
lease (erminntes,  Upon suelh beembnidion, e Jessor may mecover from (e feseee:

(1) The worth at. tiwe thne of award ef the yepadd pent whiteh had beon caemed at
the time of W rtclnition;

2y he warth ol the e of gwerd of thwe amount by which the unpald rent
whieh wonld have been vurtead after ermination oodil the Hue of aweed exeveds the
muount of such rental loas that the leews proves cngdd have bees reasonably
avoldel ;

ey Sobjeet (o auhdlvigion (er e woreth 1b the Hme of swued of the insount by
wlich L nnpald reat Tar the batanees of the teom afler the thoe of awarnl exceeds
the nmourt of such peptad Woxs that e e proves could e reaspnably avolded ;
aml

4 Any uther mipount necessary tu compensate the Tessor for all the dutriment
proximately eausdd by the lesee's Wilee le performm s obhligationn under 1he
lepsts or which in the ordiprey vourse of thing: woald e likely (o fewolt therePrams,

U Ui Pwcorth at the e of award” af the amnods referted o e g eaple
1y sl 21 of ganbivisdon () s eouedod By albowigg Interest af sueh lpwfal cole
e omay dne wpecifled jo (e s o, oo sael eale i@ speclled o 1% Jeane, at the
gl eabe, The worlh ab the tinwe oF nward of O amonnt referrmd to i poragreanh
Y of sidellvi-ion 10y I computed Dy aliseanaling seeb nmoong ot the dlapomst rube
uf the Fodora] Geseoye Danl of Sap Uratiedlass ab the (hne of gward plos 1 per-
e,

fF Tl lessor iy eover dbnages e parggraph G5 of colilivislon {a) only
32

3 Ul b procides that e daotagzes: Lae may roeover lnelwde the aurth at the
time of gwerd of The stuonnt by which e umpabd rent for 1w balenee of the lerm
afier the Gise of siwand, o for any shoetor perkad of tnw specified In the leuse,
exeewds Hin o niuount of ceeb fenint boss B e sseme perdsd that the lessee joves
el s rpasnnbdy sveided; or

13 The fessor relet the propecky preiet 1o the tkne of awird sl proves thet In
reletbing fhe preepesdy e nefed reasomabdy anad [noa good-faith offort (o mbtlgate
Wi kimages, hot the peovery of sbinsges ander this paregraph 1s subjoct to nny
Thad Lablons speeified f Lhe Jense,

{17 Efforls by the lossar (o jalilbgnte sl sbamages cazmet by o dossee® invach
of 10 Tesse doonet wadve The oo™ vight Do recaver diampes under (hiia s«Hon,

@) Notlikng in 1his <oetlin affects e #iclin of the Tessor amder & doase of real
property o demnfieation for Hablity aricing prior o Uw tersinetton of {he
Tease For persoaal dejorhes or ety dianeige where $he hase provitles Tor suel
isbrambelentlon,



