Memorandum 76-37

Subject: Study 77.16C - Nonprofit Corporations (Rights of Inspection)

Attached to this memorindurm is a staff draft of Chapter 16 {Rights of
Inspection) of the new Ceneral Nonprofit Corporation Iaw. The staff draft
is based on Chapter 16 of the new General Corporation Iaw. The important
departures from the Jeneral Corporation Iaw sre the following:

1. Continues the provision for inspection of membership records of the
nonprofit corporation, regzrdless of whether the inspection is for a "purpose
reasonably related” to the member's interests 4s a member if the member has
the written authorization of at least five percent of the voting power (Sec-
tions 0620, 6622) but allows the bylaws to specify a lesser authorization
(Section 6620).

2. Allows the nonprofit corpormtion to awvold disclosure of its member-
ship list (Section 6622) to 2 member having the written authorization of five
percent of the voting power by adeopting a bylaw giving such member the right
to communicate with members 2t corporate expense {Section 6621). This provi=-
sion is new and is included to permit the nonprofit corporation to protect its
membership list by adopting such a bylaw, See Exhibit I {attached).

3. BSpecifically provides that the power of the court to ensure & "fair
and equiteble"” procedure for the nomination and election of directors is not
limited by the statutory provisions {Section 6623).

4. When judicial enforcement of the right of inspection ig sought, places
the burden of estatlishing the iizsht to such luspection on the member seeking
it (Section 6650).

5. IExpands the verue for judicial enforcement to include the county where

any of the books, records, or documents are located {Section 6650).

e



6. Limits the right to recover reasonable expenses and attorney's fees
to cases where noncompliznee by the ronprofit corporation with a proper
demand was "arbitrory" and "completely” withcut justification (Section 6631).

These departures from General Corporaticn law are sigaificant, both in
policy and drafting. Accordinsly, the staf® submits Crapter 16 to the Com-
mission for discussion and resolution of tne policy issues presented rather

than 45 a finisked draft for approval.

Respectfully submitted,

Robert J. Murpky III
Iegal Counsel

-



e EXHIBIT T - Wells A. Hutchins
morandum 76~ 37 Attorney at Law
' 108 Van Mess Avenue
San Francisco, CA 94106:

March 8, 1976

John H, DeMoully

Executive Secretary

California Law Revision Comrission
Stanford l.aw Schoui

Stanford, CA 94305

Nonprofit Corporations
Study 77. 160

Dear Mr, DeMoully:

Addressing Article 2 of Chapter 16, a problem comes to mind which should
be dealt with, and is worthy of accommeodation,

It seems clear that members should be offered a reasonable method of
communication with other members at the member'!s expense, e.g., re a
proxy contest with respect to election of directors; and, this is a reason-
able objective of the law.

At the same time, the list of names and addresses of the members of an
organization may constitute an extremely valuable trade secret which should
be protected from abuse, for the benefit of all of the members, This should
be equally clear, and an equally reasonable objective of the statute.

In a small crganization, imanual or other copying of a membership list might
be an entirely appropriate way of accommodating the first objective, and in
many organizations the second might not be a problem.

In a very large organization, copying the membership list would probably be
an unsatisfactory way of achieving the first objective; but, if accomplished
could very well jeopardize the second, as would mechanical or other machine

reproduction.

In view of the vast number of nonprofit corporations, and the almost infinite
variety of their natures, purposes, sizes, presence or abgence of proprietory
interests, and dernographics of the members, the Commission should not at-
tempt to prescribe exclusive, mandatory procedures. Rather, it would seem
appropriate to afford alternatives, e.g., provide that a nonprofit corporation
may, in lieu of the specific requirements, develop, adopt and implement pro-
cedurcs which are fair, just and reasonable under the circumstances and the
nature of the particular oveanization, and which afford satisfaction of the first



John H, DeMoully March 8, 1976
Papge Two

objective, yet retain the protection of the membership list from abuse and
exploitation, thereby satisf{ying the sccond.

~ Sincerely,
Wells A, Hutchins
WAH/hb
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LINNSYIVANTA NORVHUYIT COPORAPICR LaW

§ 7508, Corporate records; inspeelion

{a) chijire:! reenrds. - Fvery nonpradic corpotatior shadl keep an
otiginal or deplicate record of the proceedings of the auensbiers and
the directors, and of any cilice hady exerciaing powers ar perform-
ing dutios which vnler thin articte may L evercized o periornied
by such other Dody, the crwinal or a copy of it brliws, mnuvmg
aill ameadments theretn to dare, corlifled by the serrelaey of the
corporaiion, and an original or a dujpficate memboership cegister,
giving the names of the members, aeld showing ther 1(«!34;@1»'{:
addresses and the o' ond oude rdelals af the 1-5:(1‘;1'[&'-5'511':{\. of each.
Every such corporition shalt aiso [ wopr appraprizie, somplete and
accurate books or records of acesunt,. The records pravided for ia
this subsection shall be kent ot cithier the srgistered oifice of the
earporation in this Commeonwenlth or at its principal place of busi-
ness wherever situated.,

(b} Right of inspcetion.--livery member shall, vpor written de-
mand under aath statine the purpose thereof, have a right to ox-
amine, {n person or by wrent or altorney, during the vsual howrs far
business for any proper purpose, the rm‘mh-“r;;hip register, hools
and reconds of arcount, and recovds of the proceedings of the mem-
bers, dircetors and such sther Lody, and 1o make copres or ox-
tracts therefron. A proper pucpose shall wean a purpose reason-
ably refated to the intereost of stch person as o mwember. Tnoevery
instance where an atlornoy or gllicr agent shafl be the persen who

secks the ripht to nepection, the domond wsder oalh =hall he ae-
companicd by a power f attorney or el other writisg which ag-
thorizes the atlarney or other apont 1o o ack om belad! of the mem-
ber. The derand vader otk shall be durected fo th carporation
at its registered office in this Tommonwealth or at its principal place
of htisiness whercver situatod,

() Procecdings for the enforcement of inspection.-[f the cor-
peration, or an officer or agent thereed, refuses to permit an in-
spection sought by o member or attorney or other arent acting for
the membeor pursuant fo sabsection (b of this seotion ot doss not
reply to the demand within five Dusiness days aiver the demand has
been made, the member may apply o the court for an arder to
compel such nspection.  The eourt shall determine whether or
not the person secking inepecting 1s entitled 1o the inspection
sought. The court may sumnierly rrder the eorporition Lo permit
the memtier to inapect the memwbwership register and the ather baoks
and records of the corpocation and to maks copies or extracts there-
from; or the vourt muy order the corporation fo furnish to the
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af moenheis of G corporaiion and be las eomsp™ied with the provi-
gions of this section respecting the Torm and manner of making de-
mand for inspeciion of such documents, the burden of prood <hall be
upon the corporation 1o establish that the inspection he secks is for
an improper purpose,  The court may, in its discretion, preseribe
any limitations ot conditions with relerence to the inspoction, or
award such other ar further velicl as the cowrt rany Jeem just and
proper. The court nay order hoolee, docueents and records, per-
tinent exiracts therelroa:, ve datv st benticated copies thcreof, to be
brought within thiz Conmenacalth aed kept in this Commomwealth
upan such termy and conditdens as the order may preseribe,



405/982

§ 6610,
§ 6611,

§ 6612,
§ 6620,
§ 6621,

5 6622,
§ 6623,
§ 6624,

§ 6630,
§ 6631.

§ 6640,
§ 6641,

§ 6650,

§ 6651,

Rough Outline
GENERAL NOWPROFIT CORPORATION LAW

CHAPTER 16. RIGITS OF INSPECTION

Article 1. General Provisions

Rights may not be limited by articles or bylaws

Inspection by agent or attorney; right to copy and make
extracts

Records to be made avallable in written form

Article 2. HMHembership Records
Authorized member defined

Adoption of bylaw providing procedure for communicating to
menbers

Right to inspect and obtain membership record

Application of articie
Authority of court not limited

Article 3. Books, Records, and iinutes
Inspection of books, records, and minutes

Application of article

Article 4, Director's Rights of Inspection
Director's right to inspect and copy

Application of article

Article 5. Judicial Enforcement

Enforcement of right of inspection; appointment of inapectors
or accountants

Recovery of reasonable expenses by member or director



968/984 5 6610

CHAPTER 16. RIGHTS OF IWSPECTION

Article 1. feneral Provisions

§ 6610. Rights may not be limited by articles or bylsws

6610, The rights provided in this chapter may not be limited by

the articles or bylaws.

Comment, Section 6610 is based on comparable provisions in Sec-
tions 1600(d) and 1601{b). Although no comparable provision is found in
Section 1602, it appears that there was no intent that the rights given
directors by that section could be limited by the articles or bylaws,
Section 6610 makes c¢lear that the rights of inspection given directors
cannot be limited in the articles or bylaws.

968/985 § 6611

§ 6611, Inspection by agent or attorney; right to copy and make
extracts

6611. Inspectlon under this chapter may be made in perason or by
agent or attorney. The right of inspection includes the right to copy

and make extracts.

Comuwent. Section 6611 is the same as comparable provisions in
Sections 1600, 1601, and 1602.

-1-



968/986 5 6612

y 6612, Records to be made available in written form

0612, If any record subject to inspection pursuant to this chapter
is not maintained in written form, a request for imspection is not
complied with unless and until the nonprofit corporation at its expense

makes such record avallable in written form.

Comment. Section 6612 is the same in substance as Section 1605,



405/793 s 6620

Article 2. :iembership Zecords

§ 6620, Authorized member defined

6620. As used in this article, "authorized member” means a member
having the written authorization of at least five percent of the voting
power or such lesser authorization as 1s specified in the bylaws.

Comment. Section 6620 adopts the five-percent requirement of Sece

tlon 1600 (General Corporation Law)} but permits a lesser authorization
to be specified in the bylaws.

405/794 5 6621

§ 6621. Adoption of bylaw providing procedure for commpunicating to
members

6621. (a) As used in this sectlon:

(1) "Candidate's statement” means a statement of not more than 200
words, or such greater number of words as may be provided in the bylaw,
giving biographical information for and a statement of the views of the
noninee or person scught to be nominated.

{2) "Hominee" means any perscon who has been nominated, by petition
or otherwise, for election as a director.

(3) "Proxy solicitation statement" means a statement of not more
than 300 words, or such greater number of words as may be provided in
the bylaw, scliciting the proxies of members.

(4) "Voting members' means the members of the nonprofit corporation

entitled to vote for directors.



§ 6621

{(b) Unless the bylaws require that it be adopted by the members,
the board way adopt a bylaw pursuant to this section.

{c) A bylaw adopted pursuant to this section shall, at a minimum,
include all of the following:

(1) A statement that the bylaw is adopted pursuant to this sectiom.

(2) A procedure to perwit an authorized wember to communicate with
the voting members, without cost to the authorized member, for the
purpose of seeking support for the nomination of any member or members
for election as directors of the nonprofit corporation. e authorized
member shall be permitted to communicate the name, together with a
candidate's statement, for each member so sought to be nominated. The
number so sought to be nominated by an authorized member shall not
exceed the number of positions to be filled at the next election of
directors.

(3) A procedure to permit any nominee to communicate to the voting
members, without cost to the nomlnee, a candidate's statement for the
nominee.

(4) If the nonprofit corporation perwmits the use of proxies in
voting for directors, a procedure to permit an authorized member to
communicate with the voting members, without cost to the authorized
member, for the purpose of soliciting proxies. The authorized member
shall be permitted to communicate a proxy sollcitation statement and a
proxy form to be returned, at the expense of the member giving the
prexy, by a member who desires to give a proxy to the authorized member.

{d) If a bylaw 15 adopted pursuant to this section, the limitations

as to the number of words permitted in a candidate's statement or proxy

dyem



solicitation statemoent apply to all
behalf of the nonprofit corporation,
member or nowminee.

{e} Mo candidate's statement or

altered or modified by the wnonprofit

consent of the person subwittiag the

§ o621

such statements, whether sent on

its management, or an authorized

proxy golicitation statement may be
corporation without the written

statement except to eliminate

matter which in the cpinion of independent counsel would likely result

in the dmposition of 1liability on the nenprofit corporation, such as

matter which is libelous.

(£f) The procedure provided in the bylaw for communicating with the

voting members may include a separate mailing, inclusion in a publica-~-

tion mailed to voting members, or any other method whereby substantially

all of the voting members receive the communlcation.

{g) The bylaw may provide that Section 6622 does not apply to the

nonprofit corporation.

Comaent.

Section 6621, which is new, permits a nonprofit corpora-

tion to adopt a bylaw to provide a nrocedure for communicating to voting

members.

refuse to permit inspection and copying of its membership list.

subdivision (z).

If such a procedure 1is provided, the nonprofit corporation may

Cee

This will permit a nonprofit corporation that con=-

siders 1ts membership 1ist t» be a valuable trade secret, for example,

to protect the membership list from possible improper use.

The bylaw may be adopted by the board unless the bylaws require

that it be adopted by the members.

See subdivision (b).

The minimum

requirements for the bylaw are stated in subdivision (c).
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405/799 § 6622

5 vb22, Right to inspect and obtain membership record

6622, {a) This sectiom does not apply to a nonprofit corporation
which:

{1) das adopted a bylaw which (i) satisfies the requirements of
Section 6621 and (1i) includes a provision making this section not
applicable to the nonprofit corporation; and

(2} Is complyinp with the provisions of the bylaw adopted pursuant
to Section 6621,

{b) As used in this section, 'membership record" means the record
required by subdivisions (¢} and (d)} of Section 6510,

(c) Every member has the right to inspect the membership record
during usual business hours upon five business days' prior written
demand upon the nonprofit corporation for a purpose reasonably related
to such member's interests as a member. The written demand shall be
under cath and shall state the purpose of the inspection.

(d) An authorized member has the absolute right to do either or
both of the following:

{1) Inspect the membership record during usual business hours upon
five business days' prior written demand .upon the nonprofit corporation.

(2) Obtain from the nonprofit corporation, upon five business days’
prior written demand, & list of the members entitled to vote for direc-
tors, showing the name and address of each such wmember, the class of
mewbership held by the uember 1f there are classes of members entitled
to vote for director, and the number of memberships held by the member,
as of the most recent record date for which such a list has been com~

piled or as of a date specified by the authorized member subsequent to



§ 6622

the date of the demand. The nonprofit corpoeration may require, as a
condition of obraining the membership list, that the demand be accom-
panied by a tender of a reasonable charge specified by the nonprofit
corporation, not in excess of an amount equal to five cents for each
name to be so provided or the actual cost to the nonprofit corporation
of furnishing the 1ist, whichever is the lesser amount.

{e) Any delay by the nonprofit corporation in complying with a de-
mand under subdivision (d) bevond the time limits specified in that sub-
division shall give the authorized member properly making the demand,
and paying the amount, if any, required by the nonprofit corporation as
a condition of providing the membership list, a right to obtain from the
superior court, upon the filing of a verified complaint in the proper
county and after a hearing, notice of which shall be given to such
persons and in such manner as the court may direct, an order postponing
any meeting of the members previously noticed for a peried equal to the
period of such delay. Thig right is in addition to any other lagal or
equitable remedies to which the authorized member may be entitled.

Comment. Section 6622 does not apnly to a nonprofit corporation
which has adopted a bylaw pursuant to Section 6621, which satisfles the
requirements of that section and makes Section 6622 not applicable to
the nonprofit corporation.

Subdivision (c) is the same in substance as subdivision {c) of Sac-
tion 1600 {General Corporation Law) except that (1} the nomprofit cor-
poration is given five business days to cowply with the demand for
inspection and (2) the demand must be under ocath and state the purpose
of the inspection.

Subdivision (d) is based on subdivision {a) of Section 1600. Sub-

division (d), however, allows the nonprofit corporation to require the

member to pay a reasonable charge, not to exceed the lesser of five

T



§ 6023

cents per name or the actual cost to the nonprofit corporation of fur-
nishing the inforwation rather than referring te “its usual charges for
such a list,’

Subdivision (e) is the same in substance as subdivision (b) of Sec-

tion 1600,

592/902 § 6623

§ 6623. Application of arcicle

6623, This article applies to any domestic nonprofit corporation
and to any foreign nonprofit corporation keeping its record of members
or a duplicate thereof in this state or having its principal executive
office in this state.

Comment. Section 6623 is the same in substance as the last sen-
tence of subdivision (d) of Section 1600. The application of this ar-

ticle is not limited to foreign nonprofit corporations described in

Section 6623. See Section [provision comparable to Section 21151}.

405/802 b 0624

§ 0624. Authority of court not limited

6624, HNothing in this article limits the authority of the court to
prescribe a different procedure that includes additiomal requirements,
limitations, or conditions, Including a lesser percentage of voting

power to qualify ag an authorized member for the purposes of this arti-

-



5 6624

cle, as the court determines are necessary to provide a procedure for
the nomination and election of directors that is fair and equitable in
view of the circumstances, practices, and nature of the particular

nonprofit corporation,

Comment. Section €624 recognizes the power of the court to deter-
mine that electoral procedures for directors are unfailr and unlawful and
as a court of equity to require the nonprofit corporatien to put into

effect such electoral process as the court may consider just and proper

under the circumstances of the particular case. 5ee Braude v, Havenner,

38 Cal. App.3d 524G, 113 Cal. Rptr. 386 (1974).
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405/816

Article 3. Jooks, Records, and [linutes

§ 6630. Inspection of books, records, and minutes

6630. The books and records of account and minutes of proceedings
of the members and the board and committees of the board of a nonprofit
corporation shall bz open to inspection by any mewber during usuval
business hours upon five business days’ prior written demand for a pur-
pose reasonably related to such member's interests as a member. The
written demand shall be under cath and shall state the purpose of the
inspection.

Comment. Section 6630 is based on subdivision {a) of Section 1601
(General Corporation Law). The requirement that the demand be under
oath and state the purpose of the inspectlon is taken from Pennsylvanla
nonprofit corporation law. See Pa. Stat. Ann. tit. 15, 5 7508(b)(1972}.
The requirement that the nonprofit corporacion be given five business
days to comply with the demand is not found in the cowparable provision
of the General Corporation Law, but it is included here to permit the
nonprofit corporation time to determine whether the demand 1s for a

proper purpose and to schedule the inspection so that there will be a

minimum disruption of its office personnel,

4057842 § 6631

§ 6631. Application of article

0631, This article applies to a domestic nonprofit corporation, to
a foreign nonprofit corporation having its principal executive office in

this state, and to any other forelgn nonprofit corporatiomn with respect

-]}
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to books or records actually or customarily lecated in this state.

Comuent. Section 6631 is based on a portion of subdivision (a) of
Section 1601 (General Corporation Law). The application of this article
is not limited to foreign nonprofit corporations described 1In Section

6631l. 5ee Section {provision comparable to Sectiom 2115].

Policy Issue:

Should this section be phrased like Section 66417 Recommendation:
Yes.

-11-



Article 4. DPirector's Rights of Inspection

§ 6040. Director's right to inspect and copy

6640, Every director of a nonprofit corporation has the absolute
right at any reascnable time to inspect and copy all books, records, and
documents of every kind and to inspect the physical properties of the

nonprofit corporationm.

Comment. Section 6640 is the same in substance as the first sen-

tence of Section 1602 (General Corporation Law).

405/924 J 6641

§ 6641, Application of article

6641, This article applies to all of the following:

(a) A domestic nonprofit corporation.

{b) A forelgn nonprofit corporation having its principal executive
office in this state.

(c) A foreign nouprofit corporation subject to Section [provision
comparable to Section 2115}.

{d) Any other foreign nonprofit corporation with respect to such
books, records, documents, and properties as are actually or customarily
located in this state.

Comment., Section 6641 1s similar te the second sentence of Section
1602 (General Corporation Law) except that Section 6641 gives the direc-~
tor a broader right of Inspectlon with respect to forelan nonprofit
corporations than Section 1602. Unlike Section 1602, in the case of a
foreign corporation described in subdivision (b) or {c) of Section 5804l,
the director mayv inspect books, records, documents, and properties

wherever they may be located. Compare Section 1602,
-12-



405/925 § 6650

Article 5. Judicial inforcenment

§ 8650, Enforcement of right of inspectien; appointment of inspectors
or accountants

0650, (a) Upon refusal of, or noncompliance with, a proper demand
for ingpection, the superior court of the proper county or of the county
in which any of the books, records, documents, or property is located
may enforce the right of inspection provided in this chapter with just
and proper conditions. When inspection is sougiht by a member pursuant
to subdivision (¢} of Section 6622 or Section 6830, such member has the
burden of establishing that the inspection is for a proper purpose.

(b) The court may, for good cause shown, appoint one or more compe-
tent imnspectors or accountants to audit the books and records and to
investigate the property, funds, and affairs of the nonprofit corpora-
tion if such books, records, property, funds, and affairs are subject to
inspection under this chapter. The court may direct such 1lnspectors or
accountants to report thereon In such manner as the court may direct.

(c) All officers and agents of the nonprofit corporation shall pro-
duce to the inspectors or accountants so appointed 2ll books and docu-
ments subject to inspection which are in their custody or under their
coutrol under penalty of punishment for conteuwpt of court for willful
noncompliance.

{d) All expenses of the ilnvestigation or audit shall be defrayed by
the applicant unless the court orders them to be paid or shared by the
nonprofit corporation.

Comment. Section 6650 is based on Section 1603 (General Corpora-

tion Law). Section 6650 expands the venue of Sectlon 1603 to include



s 0051

the county where "any of the  documents sought are located whether the
nonprofit corporation is domestic or foreign. ihen inspectlon is sought
by a member, tite member has the burden of establishing the right to such
inspection.

Under subdivision (b}, the court's power to appoiat inspectors or
accountants is in additiou to its other powers.

Subdivisions {c) and (d) are the same in substance as subdivisions

(b) and (c), respectively, of Section 1603,

405/926 § 6651

§ 6651. Recoverv of reasonable expenses by member or director

6651, In any action or proceeding under this chapter, if the court
finds the failure of the nonprofit corporation to comply with a proper
demand thereunder was arbitrary and completely without justification,
the court may award an amount sufficient to reimburse the member or
director for the reasonable expenses, including reasonable attorney's
fees, incurred in connection with suca action or proceeding.

Conment. Section 6051 1s based on Section 1604 (Genmeral Corpora-
tion Law)}. Section 6051 requires that the noncompliance by the non—~
profit corporation be "arbitrary"” and “completely” without justification

but extends the right to recover reasonable expenses to directors who

seek to enforce rights of inspection pursuant to Section 6640,

Policy Issue:

Is the standard "arbitrary and completely without justification"
appropriate? Recommendation: Yes.

-1t



