#77 5/7/76

Memorandum 76-52
Subject: Study 77 - Nonmprofit Corporations (History of Study)

At the last meeting, the Executive Secrefary was directed to prepare a
history of the significant events in connection with the nonprofit corpora-
tion study. The requested information is attached. We do net plan to dis-
cuss 1t at the meeting unless some member of the Commission wishes to bring
it up for discussion.

The Chairman will report at the meeting on the results of our May 4

meeting with Assemblyman Kncx and others.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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FXHIBIT II

A study to determine whether the law relating to nonprofit
corporations should be revised -

The Corporations Code and special provisions in 3 aomber of other
codes anthorize and regelute the ineorporation sud operition of non-
profit corporations.? However, the sehivme has developed piceemenl aud,
as noted recently, “historieally the orplam of corporiate luw, nonprofit
corporativns [havel sulfered from undelined nnd poorly articalated
statutes governing their organization.,..”"* As an exmnphy, Seetion
002 of the Corporations Code provides that fle geneeal business eor-
poration faw applies 1o nonprofit eorporations, Coxeept as o mattors
speeifieally otdwerwise provided for.”’ Thus, it would appear that the
generat corpuration kiw veluting fo the ssismnee ond handliog of shares
should apply fo nonprofit, eovporations, but ibe Iitier do not distribute
profits or normally cven wsne stoek® The sitnation s further coni'used
by provigions that ineorporate the nonprofit corporlion provisions by
referenced and thos requices referenee first to the general nonprofit
corporntion law whiell in furn requires referesice 1o the general busi-
ness eorporntion law, .

Suech confusion and umbignity could be exeused or, at least, ignored
exeept that:®

In recent deeades nonproflt corporation law has taken on 2 now
importanece, . . .

Nonprofit corporations are no longer eonfined to the traditional
catepory of politieal, religious, or soeigl endeavor but have ex-
panded to inelude eommuiity theaters, hospitals, tlvift shops, con-
servation eluby, ete. Morcover, the tax problems, the stufe and loeal
laws vegulating fund-raising, the effvet of varions activities on the
tax-exempt status, the cffvets of reorganization or disselution, and

many other probiems are complox rnad difficalt. Beeause of thoke
reasons nonprofit corporation law has reeently gained a preater
vitality.

A study should, therefore, be made to determine whether the law te-
lating to nonprofit corporations should be revised.®

t8eg pencrully Divivions 2 and 3 of Tithe 1 of the Corpecations Code, Othor pro-
vli‘uimm are sentteced theraghont the codes. See, ey, Auitt, Cope § H1802 (non-
profit. agricwituen) aswoeiations} ; Kooe, Cone g8 20000, D006 (privale edues-
Honal dnstitutions] ; Ixs, Cobi § TR (hospitnk 4'm1mralm‘n},

EPrefuare o CALIMORNTIA NOXFaoerr Cogroratioss (Cal, Conk, ITh. e 100349).

Yoo 1L Tirek, NON-I'voFE CORPORATIONS, URTANTZATIONS, AND ABSOCIATIONS
§ 0 (2d ed. 1005), . . “

+8pe Core, Cong § 12200 (provislons refting to nonprofit corporntions upply to
coaperative enepornthmy formed ander 'r.;u'u part, except where meh provisious
are in eotiftict with those of s part").

FIvefnce to CALIFORNIA KONpkoriT Cogpoka'rions {Cal. Cont. T, Bar 1008),

* 7t i anifeipnted that such a atady would lend €0 a comprehensive revinion of'ﬁm
law relntiug to nonprofit corporations, ond, in thiv_ennnection, the Neow York
eomprohensive Nob-¥or I'rofit Corporation Law (efective Heptemier 1, 170)
nnd the Modn! Nonprefit Corpoeation Act, deafted by the American Brr Assoc-
Atien Committen on Corperate Laws, mny provide seaie guldance, See ABA
CoMMITTEE oN Cogronars Lawa, Mober, NoxpioriT CorrorATion Acr (1064},



Memo T6-52 EXHIBIT III

May 13, 1974

Johr 5. Malone, Esegq.

State Bar of Californis

601 McAlilister Streat

Ban Francisco, Califormia 94102

Dear Mr. Malonk:

The California Law Revielon Commiseicn is engaged in drafting a
new Nomprofit Corporations Code. The Coualeslon seeks the assistance
of the State Bar in this project.

Specifically, the Commission requests that a committes of the
State Bar be designated to work with the Commission on the nonprofit
corporation law project. As you know, the State Bar hiready has a com~
mittee engaged in revising the dbusiness corporstion law, but this coor
mittes does not plan to work on the nonprofit corporation law.

1f 4t &4 decided to create a new commltteo to work with tha Com
mission on the nonprofit corporation law project, the Commission sug-
gests that conaideration be given to asppointing to tuis new couwhittes
sone members of the committee that 1a now engaged in reviaing the busi-
ness corporation law., This would preatly assist in coordination of the
two projscts and would help avold unintended incouslatgncies between
the law govarning business corporations and the law governing nonprofit
corputations,

If the State bar 1s willing to designate & comndttee to work on
the asonprofit corporation law revision, the Comulssion supgests that the
counittes bs authorized to send its comnents on various drafts of the new
¢coda directly to tha Commiesion. The Commiesion racognlzes that these
would not reprasent the views of the State Bar, but the direct communica-
tion between the coumittee and the Commissiohawould grestly facilicata
the drafting of the new code. The Board of Governors has autihorized
other committees that hhww worked with the Commissfion to communicate
directly with the Commission.

The Comwnission alresdy has a dcaff draft of the new code undarxr con-
sideration. Accordingly, 1t would be desirable to have the Stats Bar
commictee designated as soon as possibla.

Sincerely,

John H. Delloully Nt
Executive Secretary 5
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i EXHIBIT IV
Memorandum 75-80

Subject: Study 77 - Nonprofit Corporations (Subcommittee of State Bar Committee)

The State Bar Committee on Corporations has appointed a Subcommittee on the
Revision of the Nonprofit Corporations Ilaw to work with the law Revision Commis-
sion. The Chalrman of the subcommittee is Carl A. Ieonard, Sar Francisco. The
members of the subcommittee are listed on Exhibit I attached.

The Chairman of the State Bar Subcommittee advised me that the State Par
Committee on Corporations had a meeting with Assemblyman Knox and others interested
in the Jaw in this field. Those present were strongly of the view that it is
essential that the nonprofit corporations 18w revisith be produced as soon as pas-
slble. As ymu know, the resson is that the new business corporations law dees not
apply to nonp:;nfit corporations; the law relatingz to nonprofit carporations in-
corparates the old business corporations law by reference. This requires the
practitioner to keep his obsolete business corporations law volumes. Thie was
the resson the Commission decided at the last meeting te give this topic a tep
priority and tentatively scheduled its recommendation on thls subject far the
1977 legislative sessinn. T so advised the chairman of the subcommittee and
further advised him that there was no guarantee that the recemmendation of the
Cormission would be produced in time for the 1977 session. The goal was to pro-
duce & recommendation fhz: 1977, but whether this will be possible will depenicipon
the speed with which the variocus problems could be solved. I further advised
him thet we did not want teo rush in with a recommendatlon that vas net carefully
worked out and then have to meke many changes at a subsequent session to correct
technical defects and substantive deficiencles.

The subcommittee wants to work with the Commission in the most efficient
way and wants to avoid having to ré'v:l.ew g massive proposal in a short time be-

fore 1t 1is tA be submitted te the leglslature. Accordingly, the chairman of the
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subcommittee suggested that the subcommittee might try to keep up with the
Commission as the Commission zoes through the various problems. In this wvay,
the work can be spread out over the period of the project and the subcommittee
will have time to give careful consideration to each problem area.

The chaiyman asked that we provide him with a copy of sll the material
on each subject that is sent to the members of the Coumisslon so that he will
be aware of the status of the preoject at all times. He elso wants to send the
material to the individuals on the subcommitice who have expertiese in the par-
ticular area. Alse, when a section or group of sectiens is tentatively appreved
by the Commlsslen, he asks that the section er greup of sections be sent to each
member of the subcemmittee to be taken up by the subcosmitiee for review and
comtient. At the same time, backgreund materiasl.concerning the particular section
or group of sectisns sheuld be provided to the members of the subcemmittee
{probably in the form of the staff background memorandum that was submitted te
the Commiseion in connsctien with the section or group of sectiens). The chairman
of the subcemmittee understands that any section or group of sectisns se provided
would be extremely tentative in nrature but believes that the proposal is the best
methed to involve the subcommittee in the project at the earliest time the sube
comnittee would be able to work in & meaningful way. The subcomuittee also ree
quests coples of any backgreund studles as seon as they have been prepared.

The chairmen plans te suggest a method of procedure along the abeve lines
at the next meeting of the full Committee on Corporations and will advise there-
after as 10 the views of the commitiee. It is obvious that the crash mature of
this proJect requires some procedure that will give the subcemmittee the maxisum
amount of time to consider variocus problems and to review tentative Commisslep
decieions on particular aspects of the project. Whet is the Commissien reaction

to the procedure cutlined zbove?

.-



I advized the Chairman of the Subcocmmittee that our meetlngs are
public meetings and that we encourage interested persons to attend as
observers. Although the meetings are not hearings, the Commission does
permlt observers to make remarks and persons attending meetings obtain
considerable background information concerning matters being considered
by the Commission. The Chairmen indicated that some menmbers of the Sube
committee might be able to attend meetings when nomprofit corporations law
is considered. This should be helpful not only to the State Bar Subcommittee
but also to the Commission since the members of the Subcommittee have a
variety of experience with nonprofit corperations.

Sp that we can move this preject nlong as faet as possible, the staff
plans to devote a maximum amount of staff resources to the project. We plan
to have Nat Sterling werk generally full time on the project and to have
one other staff member devete a substantial portion (approximately enembalf
time or more) to the project, We will do this as soon as we have prepared
cur 1976 legislative program for the printer.

The staff believes that our goal of & recommendation fer the 1977
session is a very ambitious one but is one that may be possidble te achiave,

We Intend to exert every effort to meet that goal.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TXKEIBIT I

CALIFORNIA STATE DAR COMMITTEE OGN CORPORATIONS
SUBCOMMITTIZE ON REVISION OF NONPROFIT CORPORATIOHS LAW

Carl 2. Leonard
Morrison % Foerster

One Post Street

San Francisce, Ca 94104
(415 936-1310

James R, Andrews

Wyman, Bautzer, Rothman & Xuchel
776 United California Bank Building
5601 Wilshire Blvd.

Beverly Hills, Ca 902190

{213} 556-8000

Bill Holden

Associate Counsel
Corporations Divisien
Secretary of State
111 Capitol Mall
Sacramento, Ca 925814
{916) 445-0620

benis T. Rice

Howard, Prim, Rice, Nemerovski, Canady & Pellak
‘650 California Street, Suite 2920

San Francisco, Ca %4108

(415) 434-1600

Henry L. Stern

Mitchell, Silberberg & Knupp
1800 Century Park East

Logs Angeles, Ca 50367

{213) 553-5000

Erian R. Van Camp

Diepenbrock, Wulff, Plant £ Hennegyan
455 Capitol Mall, Suite 500
Sacramento, Ca %5814

{916} 444-3910



