#77 .400 6/10/76
Memorandum 76-59
Subject: Study 77.400 - Nonprofit Corporations (Tentative Draft--General
Nonprofit Corporation law)

This memorandum presents 8 review of the entire binder of the nonprofit
corporation law. The oblective of the memorandum is to obtaln tentative ap-
proval of those provisions not yet tentatively approved so that a tentative
recommendation may be distributed promptly for comment. In this conrection,
the staff requests authority to meke any necessary technical, conforming, and
editorial changes after approval of the binder but before it is distributed
for comment; there is not sufficilent time to bring such matters before the
Commission. The provisions of the draft statute will be subject to further
review after comments are received on the tentative recommendation.

The staff plans to ralse at the meeting the matters listed below. The
Commlssion should plan to ralse any other matters concerning the statute at

that time.

§ 5000. Short title

The short title of the existing law is “"General Nonprofit Corporation
Iav." The staff recommends that the word "genersl" be deleted for the follow-
ing reasons:

(1) To help distinguish references to the new statute from references
to the old statute.

(2) For a shorter and easier reference.

(3) With the repeal of the remsinder of Divislon 2, the special statutes
relating to nonprofit corporations will be cleaned out, so there 1s no need

to characterize the statute as "general."



§ 5102. Scope of division

This provision may reguire further refinement as decisions are made with
respect to forelgn corporations, transitionasl provisions, and conforming

changes in other statutes.

§ 5103. FRules of practice in this divisien

Exhibit I {pink) contains a provision relating to the rules of practice
to be utilized in actions and proceedings under the nonprofit corporation law.

This section codifiles existing practice in the courts. See, e.g., Columbia

Engineering Co. v. Jolner, 231 Cal. App.2d 837, 4 Cal. Rptr. 241 (1965)

(utilization of motion for Judgment under Code of Civil Procedure Section 631.8

in action to determine validity of election of directors); Simpson v. Nielsen,

77 Cal. App. 297, 246 P. 342 (1926) (power to issue temporary restraining

order in similar action); Homestake Mining Co. v. Superior Court of Clty & .

County of San Franclsco, 11 Cal. App.2d 488, 54 pP.2d 535 (1936)(writ of mandate

compelling corporation to allow shareholder inspection of corporate records).

The Commlission has suggested that the staff consider enactment of rules
for & special summary proceeding to be utilized to enforce rights granted to
members. The staff has revlewed this issue and recommends against ensctment
of such special procedures. The courts have been able to protect shareholders’
and members' rights: under existing law without need of speclal procedures,
utilizing provisions for extracrdinary writs, temporary relief, and equitable
remedies where appropriate. Concern that the provision of certain specific
procedures or remedles in the General Nonmprofit Corporation Iaw may imply
general preemption of the usual rules governing actions and specilal proceedings
will be alleviated by the enactment of Sectlon 5103.

The staff also plans to add to the Comment of each section involving en-

forcement of such rights a reference to the procedurs to be followed.
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§ 5104. Bylaws may not alter provisions of division

The Commlssion at the April meeting tentatively adopted & proposal that
the bylaws may not limit the rights provided by statute absent express permis-
sion to do so in the statute. Section 5104 {Exhibit II--yellow) embodies the

Commission's decision.

§ 5113. Malling

Section 8 of the Corporations Code (provisions of general application to
the whole code) provides that any reference to registered meil includes certi-
fled mail. With this information, the staff proposes the following amendment
to Section 5113.

5113. 4{aJ Any reference in this division to mailing means first-
class mail, postage prepaid, unless registeved-maii-is otherwise specl-
fled.

{9--Registered-rail-ineludes-eertified-mail-

The staff plans to place this sectlon among the definitions.

§ 5114. Financial statements

The staff plans to remove thils section to the definitions or another

more appropriate spot in the divisicon.

§ 5115. Independent accountant

The buslness corporation lsw clean-up bill revises this section to read,

in essence:
¥* * L3 * *

who 1s enpgaged by-ihe-nonprefii-cerpevatien to audlt 44e financlal
statements of the nonprofit corporation or perform other accounting
services.

The staff plans tc make thils revision and to place Section 5115 among the

definitions.



§ 51k9. Acknowledged

At the April 1976 meeting, the Commission querled use of the phrase
"ecertificate of acknowledgment" in subdivision (b). Certificate of acknowledg-
ment is the phrase properly used in California in the Civil Code; the staff
assumes that, regardless whether a different phrase i1s used in another juris-
digtion, the acknowledgment would have to conform to the bhasic contents and
execution of a falifornia certificate of acknowledgment. The staff recommends

no change in the section.

§ 5151. Approved by (or approval of) the board

The staff proposes the deletion of this provision which was previously tentative-~

ly approved. We have now completed the provisions relating to actions by the
board and by committees, and the section is superflucus in light of Sections

5337 (acts of board) and 5353 (auvthority of committees).

§ 5154, Articles

The question has been raised whether the definition of articles should
include agreements of merger and consolidation in light of a comparable pro-
vision in the business corporation law. The staff notes that the clean-up
bill eliminates the reference to agreements of merger; the staff recommends

no change in Section 5154 as tentatively approved.

§ 5155. Board

The stafl recompends the definition of "board" as approved at the May
meeting be revised to read as follows, in order to implement the Commission's
decision to permit multiple boards:

§ 5155. Board

5155. "Board" means fke i

(2} The board of directors of the nonprofit corporation.
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(b} If the nonprofit corporation has multiple boards of directors,
the appropriate beoard of directors.

Comment. Subdivision {a) of Section 5155 is the same in substance
as Section 155 (General Corporation law). Subdivision (b) is new; a non-
profit corporation may provide for multiple boards with differing authori-
ty. BSee Section 5315.

§ 5156. BPBusiness corporation

The Commission has previously requested that the staff give consideratimn
to expanding the definition of "business corporation” to include such other
corporations as cooperatives, and so on. The staff believes that such a
broadened definition is warranted, as the phrase is used in the nonprofit cor-
poration law. The staff recommends the following definition.

5156. "Business corporation" means a corporation organized under
the laws of this state, other than a nonprofit corporation.

Qomment. Section 5156 is new. A reference in this division to a
business corporation includes corporations sole, cooperative corporations,
banks, credit unions, and the like. The term "nonprofit corporation" is
defined in Sectlon 5172.5.

§ 5158. C(lass

The staflf proposes to use the following definitlon for ease of drafting
throughout the statute:

§ 5158. C(Class

5158. "Class" means class of membership.
Comment. Section 5155 is new. A4 nonprofit corporation may have

such classes of membership as the bylaws provide, and, in the absence
of a classification, there is deemed to be one class. Section 5411.

§ 5164. Directors

The definition of directors was tentatively approved at the May 1976
meeting. The staff recommends thet it be revised to conform with language of

the clean-up bill and to enable the formstion of multiple boards of directors:



§ 5164. Director

5164, (a) "Director" imeludes-tke or "directors" means a member
or members of the hoard .

(b) The following persons and their successors are directors :

{23 (1) Persers Natural persons named in the articles to act in
the capacity of lnitial directors.

{%9 (2) Persens Natursl persons designated, elected, or appointed
as directors or by any other name or title to act in the capacity of
directors.

_ Comment. Subdivision (a) of Section 5164 1s new. For the defini-
tion of "board," see Section 5155.

Subdivision (b) is the same in substance as Section 164 (General

Corporation law). It continues former Section 110 which was applicable
to nonprofit corporations through former Section 9002.

§ 5169. Filed

The introductory proviso of this section is unnecessary since the non-
profit corporation law does not refer to filing other than in the office of
the Secretary of State. Moreover, even 1If the law should refer to filing
elsewhere, Section 5101 (definitions govern unless the provision or the con-
text otherwise requires) should teake care of the problem. The staff proposes

to delete the provisc.

§ 5172.5. Nonprofit corporation

The staff recommends the adoption of the following definition of non-

profit corporation:

§ 5172.5. Nonprofit corporation

5172.5. "Nonprofit corporation" means a corporation organized under
this division or under a predecessor geheral nonprofit corporation law,
and any other corporation subject to this division.

Comment. Section 5172.5 is new. For the scope of this division,
see Section 5102. C(orporations subject to this division include: {to
be supplied]
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This definition may require further refinement as the scope of the division
is defined and as decisions with respect to foreign corporations and conforming

changes are made.

& 5172.7. DMNotice

The business corporation clean-up bill would &dd a provision relsting to
the time a notice 1s given or sent (deposit in the mail, ete.). The staff
proposes to adopt this provision for the nonprofit corporation law. See

Exhibit III (green).

§ 5175, Parent

In order to £ill a gap in the statute, the staff recommends adoption of
the following definition:

§ 5175. Parent

5175. "Parent” of a nonprofit corporation means a tusiness corpora-
tion or nonprofit corporation which owns directly or indirectly through
ohe or more intermediaries, memberships possessing more than 50 percent
of the voting power of the nonprofit corporation.

Comment. Section 5175 i1s comparable to SectlonllTs {General Cor-
peration 1aw). The term defined in this section is used in the follow-
ing provisions:

§ 5372 (loans to officers and directors)
§ 6523 (additional required information)

§ 5193. Verifiled

The staff believes that the reference in subdivision (a) of this section
to verification of statements in a "certificate or other document" is adeguate
since the requirement of wverificetion is made only with regard to certificates.

The staff recommends no change in this section.

§ 5194. vVote

The staff proposed revision of thils section is attached to Memorandum

76-6C (Voting of Memberships).



§ 5211. Medical services corporation

This is a special provision that tke staff helieves is imappropriate
in & nonprofit corporation law of general character. The staff recommends

it bte removed to the Business and Professions Code.

§ 5212. 1lezal services corporation

This is a special provision that the staff belleves 1s inappropriate
in a nonprofit corporation law of & general character. The staff recommends

it be removed to the Business and Frofessions Code.

§ 5213. Incorporation of unincorporated assoclation

Sore time ago, the Commission requested that the staff draft an appraisal
remedy for dissenting members when an unincorporated association incorporates.
The staff has not drafted the remedy in light of the Commission's policy deci-

slon not to provide dissenters' rights for other corporate actions.

§ 5214, Incorporation of subordirate body

The staff recommends the deletion of subdivision (¢) relating to corporate
seals. ©Since a corporate seal is nc longer given any legzal effect by statute,
a provision enabling an incorporated subordinate body to retain its unincor-
porated seal, if any, is unnecessary.

The Commission directed the staff to collect cases involving subdivision
{d){dissolution of subordinete body) for placement in the Comment. Research

has not disclosed any such cases.

§ 5223. Evidence of corporate formation and existence

The Commission requested the staff to research the interrelationship of
this section and the doctrine of alter ego. The staff recommends that the

following languagerbe edded to the Comment:
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Saction 5223 does not in any way affect the equitable doctrine
in which the corporate entity is "disregerded” in order to fasten
responsiktility upon the owrsrs who are found to be the alter ego of
tne corvoraticon. In applying the alter ego doctrine; the courts do
rot in faet disregard a& corporation’s otherwise legal existence, as
mey be established under this section, but instead treat the corpora-
tlon and its owners asz "p*“oc’_-f:aurall'r synonymcus” znd not as "separate
juristic emtities." People v. Clauson, 231 Cal. App.2d 37k, 379, 4l
¢al. Rpir. 691 (1964 sec algo Cavin Memorial (orp. v. Requa, 5 Cal.
App.3d 3=5, 85 Cal. Bptr. 107 (15707.

§ 5222, Filing of articiles

The stsff racommends a clerifying ausodeent to this provision:

f222. The corporcte exnistence veging upon the filing of the
articles and continues perpetually unless otherwise expressly pro-
vided in the arsicles or until terminated in the manner provided
by lew .

COMMENL, « « o

Secuion 5222 also meiers clear that the corporate exlstence is
subject ©o termiration: in the msnner provided by law. See, e.g.,
Chapters 18, 13, 20 (dizzclution).

§ s2eh.  Additic nal requirerint for churitsble corpsrations

..

This section, which requires o charltable corporation to cend a copy
of its articles to the Aticraszy Generzl, =rmbodies a (ommission decision at
the February 1974 meeting. Th~ Comnissisu has not previously reviewed the

language of this szesion.

§ 5230. Powers of nanprollt ccrporation

The Commission wade a mumber 37 suggesticrns for revision of this pro-

vision at the Pebruary 1976 zeeting. The sialf draft, attached as Exhibit

IV (buff), incorprretcs the Jommission's suzgestions.

§ 523L. Defense of ultr: vires

In order to increszse olarity, this section has been split up and revised.
Subdivision (&) of Szction 208 cowbines the provisions of subdivisions (e) and
(b) of existing Seciion 803, 'The roriced drafv of Section 5231 follows Sec-

tion 803 in this regard. Cee Exhibit 7 (blue).



Sutdivision (b) of the former draft of this section is now Section 5241,

The staff recommends that the phrase "a proceeding by . . . the state"
be retained. There zsre situations in whien parties otker thnan the Attorney
General are autnorized to bring zctions on belalf of the state, generally
with the consgent of the Attorney General.

Tke phrase "in czses where third perties heve nct acquired rights thereby"
refers to situations tefore contracts have been executed. The result is to
limit the injunciive remedy to cases of future unauthorized contracts, pro-
tecting the rights of parties tc existing contracts (whether or not executory).

1 E. Ballartire & G. Sterling, California Corporation laws § 65, at 116.21

n.4h (bth ed. 1976).

& 5236. Distributions to members pronibited

The staff has added paragrapi {L4) to this section to make clear that
payments to members may be made, e.g., by way of repayment of debts owed to
memoers, anda other payments authorized fo be made by the finance chapter.

The staff would alsc add to Secticn 5230 a new paragraph (5):

{5} Purchase membverships as provided in Article 2 (commendéing
with Section 7020] of Chapter 2C.

Comment:

Paragrazh (5) implements tae authority of the nonprofit corpora-
tion te avoid dissclution by repurchase of memberships pursuant to
Section TO20 et seq.

§ 5237. Special derivative sction agalnst nembers
The business corporaticn law contains s provision for recovery of illegal
distributions to sharehclders. The staff has sdapted this provision to non-
profit corporations in Exhibit VI (gold). Tne staff recommends that the sec-
ion be adopted for the time being; however, it ic guite similar to Sections
5374 {special derivative zction against directors) and 7058 (recovery of im-
proper distribution to members on dissclution), and the three probably ul-

timately should be combined.
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§§ 5250, 5251, Contents of articles

The substance of these provisions has been tentatively approved st pre-
vious meetings. The Commission has not before teutatively agpproved the pre-

cise languace.

§ 5252. Provisions effective only if stated in the articles

This section has been drafted in accordance with the Commission's instrue-
tions at the March 1976 meeting. The staff reccmmends the deletion of subdivi-
gion {c) and 1ts vlacerent among the bylaw provisions. See Memorandum 76-60
(Voting of Merberships).

The business corporation law hes s provision that reads in substance:

Nothing in this section affects the enforceability, as between the
rerties thereto, of a lawiul agreement not otherwize contrary to public
policy.

The staff is unable to discern a regson for this provisicn, at least in the

context of our proposed Sectlon 525%2; we recommend that it not be included in

the nonprofit corporation statute.

§ 5261. Bylaws relating to members

The stalf haes revised the introductory peortion of this section so that
it is consistent with the other bylaw provisions. The stafl recommends the
addition of the following subdivision tc this section:
(e} Penalties for violations of the bylaws by tne members.
Comment.
Subdivision (e). This subdivision makes applicable to all nonprofit
corporations & provision formerly applicable to a limited mumber of cor-
porations. See former Sections 120CH {chambers of commerce) and 13242{e)

{fish marketing corporations) and Food and Agricultural Code Section 54117
(agriculturel cccperatives}.
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§ 5262. Additional bylaws relating to members

The staff revision of this sscticn adds subdivision (d), which is a corn-
tinuance of existing law. There is 3 typographical error in the subdivision,
which should read:

(d) The making of annual reporte and financial statements to

the members.

§ 5263. Bylaws relating to voting rights

The staff proposes a revision of this section in coanection with Memo-

randum T6-60 {Voting of Memberships).

§ 5312, Term of directors

The Commission requested the opportunity for further review of this sec-
tion. Subdivision (o) has been added a%t the direction of +the Commission at

the May 1976 meeting.

§ 5315, Multiple boards

This section implements a May Commission decision to permit nonprofit

corporations to heve more than one independent beard.

§ 5316. Advisory ani other committees

This section implemerts a May Commission decision to permit nonprofit
corporations to have committees without corpeorate authority whichk are rot

necessarily composed of or arpointed by the directors.

& 5337, Acts of the board

The voting requirement for directors found in the rew business corpora-

tior law may be outlined zs follows:

(1} The general rule is z majority of & quorum at a meeting. § 307(a){8).
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(2) A greater or a unanimous vote may be required, but orly in the
articles. § 204{a){5). This rule is subject to the limited exception that
the bylaws mey require a vote of 3 majority of the authorized directors.

§ 204(=).

(3) A& lesser vote may not be permitted by the bylaws. § 307(a)(8).
Whether a lesser vote mey be permitied by the articles is not eclear. (Compare
Section 204(a) with Section 2Ch(d).

Fxisting law governing nonprofit corporations provides the general rule
that a rmajorlty of a quorum at a meeting is necessary, but that the articles
or bylaws may require a greater vote. § 81T7. The staff sees no reason to
depart from this scheme and proposes that Section 5337(2) be revised as

set out in Exhibit VIT (white).

§ 5361. Chief executive officer

Az tentatively approved, this section followed the comparable language
of Section 312{a) of the business corporation law: The president or chailrman
of the board 1z "the general manager" and chief executive officer. The staff
has deleted the reference to "general rmanager" in Section 5361 berause staff

r

research indicates that the phrase "general manager” appears in the provisions
relating to service of process where it has a meaning quite different from
that of this section. TFor purposes of the inherent agency authority of the

president or chairmsn of the board, the reference to "chief executive officer”

ig sufficient.

§ 5362, BSelection of officers

The ciezn~up blll makes what amounts to the following changes in Sec-
tion 5362

5362, Except as otherwise provided by the bylaws ex-a-resslution-
af-the-keard
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{a} Officers are chosen by the beard snd serve al the pleasure
of the board , subject to the riglhts, if sny, of an officer under =
contract of employment .

{t) 4ny rurber of offices mey be held by the same person.
The staff sees no reason way not to ccnform to the business corporstion law

here.

§ 5374, Special derivative action against directors

The Commission at the Narch 1976 meeting tentatively approved this sec-
tion subject to deletion of some procedural provisions. The staff has deleted

the procedural provisions accordingly.

§ 5380, Indemnification (definitions)

The busiress corporaticns clear-up bill makes clear that a person serving
as an agent of a foreipn corporation &t the reguest of & domestic corporation
is covered by the indemmification provisions. A comparable change in Section
5380 would require amendment of (& }(2) to read:

. {(2) Another foreign or domestic nonprofit corperatien, a foreign

or demestic business corporation, a partnership, a4 joint venture, a

trust, or other enterprise at the request of the nonprofit corperation
or 2 predecessor nonprofilt corporatlion.

§ 5389, Application of article to fiduciary of employee henefit plan

The business corporations clean-up bill makes clear thet the indemnification
provigions do not 1imit employee benefit plans. “he Commission hes previously
determinred that thils should be clariiled for nonprofii ccrporations. A provi-
sion along the lines of the clean-up bill weould read:

(b) Nothing in this article affeeis-er limits a right to Indemni-
fication to which & person described in subdivision (2) may be entitled

by contract or otherwise , which shall bte enforceable to the extent per-
mitted by applicable law other than this article

w1l



§ 5391. validity of corporate instruments sisned by officers

This secticn has been revised and remumbered and grouped with related
provisions. See Sections 5240-5243 (Exhibit VIIT--pink). Section 3241 is
similar to Section 208{(b). Thne exclusion regarding limitations on the board's
authority in that provision nas been placed in subdivision (b) of Section 5241
and the warding revised in order to clarify its effect; it excludes illegal

contracts from the operatiorn of tne section.

§ 5612, Failure to hold anmal meeting

This secticn has been revised in zccordance with the Commissicon's instrue-
tions at the April 1476 meeting to apply only where an annual meeting is required
by law or the bylaws. With respect to the procedure in an action under this
section, the writ of mandate procedure should be zdequate. The staff plans ic
add a Comment to this effect with a cross-reference to the provision incorporat-

ing the general rules of civil aciions and proceedings.

§ 5615. Vote reguired

This section will be replaced by & provision in Chapter 7 {Voting of

Memberships).

§ 5617. Vote required absent & quorum

This sectior is defective in apparently permitiing approval of corporate
actions by a majority of votes reguired to constitute a quorum even where the
law or bylaws require 2 lsrger vote for approval of the action. The staff
recommends that the words "or such other vote as is required by this division

or the bylaws" be added toc the end of this section.

§ 5820, When notice required

Subdivision (b} has been added to this section pursuart to the Comnission's

direction at the April 197¢ meeting.
-15-



§ 5624, pPersons to whom notice given

This section fills a gap in the statute.

§ 5625. TNotlce of special meeting

This section has been revised to be consistent with other Commlssion deci-
sions relating to special meetings. The reference to Section 305(c) should be
deleted and a reference made in the Comment to the writ of mendate procedure
and the provision incorporating the general rules of civil actiens and pro-

ceedings.

§ 5627. validation of defectively noticed meeting

The clean-up bill would amend the provision comparable to subdivisien (b)(2)
to read:
(2) The person expressly objects at the meeting to the consideras

tion of the matters required by this division to be but not included in
the notice.

The staff believes this is a useful clarification.

§ 5628. Notice required for approval of specific proposals

The statutory references in this section should be to Sections 5371, 5372,

5922, 6C01, 6121, 6910, and 7056,

§ 5631. Notice required for consent

The statutory references in this section should be to Sections 5371, 5372,

5385, 6121, and 7056.

§ 5633. Consents required to elect directors

The staff has now determined that thls sectlon is inasppropriate for non-
profit corporations where cumulative votling is not reguired. The staff recom-

mends that it be zmended to read:



5633. Notwithstanding Section 5630, directors may not be elected
by written consent except by wmanimews written consent of ail members
ertitied-ig-vote-for-the-ezoeticn-of-directore holding a majority of
the voting power .

_ Comment. Section 5633 1s comperable to Section 603(d) (General
Corporaticn law) except that a majority rather than unanimous consent
is required. This provision is new to nonprofit corporation law.

§ 5640. Form of proxy or written consent

Pursuant to the Commission's instructions at the April 1976 meeting, this
section has been split in two. The provisions relating to proxies are found
in Section 5732 (Voting of Memberships)., The provisions relating to written
consent should be revised to read:

§ 5634, Form of written consent

5634. (a) A written consent shall afford an opportunity on the
form to specify as to each matter or group of related matters intended
tr be ccved uzcn Uy the writben conmsent, & clioice among approval, dis-
approval, or abstention.

(b} Failure to comply with this section does not invalidate any
corporate action taken but may be the basis for challenging a written
consent. The superior court may ccmpel compliance with this section
on action by a member.

Comment. Section 5634 is comparable to a portion of Section &0OL
\General Corporstion law) except that it applies to all nonprofit cor-
poratlions. It is new to nonproiit corporation law. For 2 comparable
provision relating to proxies, see Section 5732 {form of proxy).

§ 5810. Right of member to bring derivative action

The note under thils section raises the guestion whether the right to bring
derivative actions should be afforded members of foreign nonprofit corporations.
The staff recommsnds thiat this be permitted. This would be consistent with

the General Corporation Law. See Section 800.

§ 5820, Motion for security for defendant's expenses

The bracketed langusge in subdivision (a) should te retained and should
refer to the indemnification provisions of Article 8 (commencing with Section

5380) of Chapter 3.
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§ 5832. Hearing 2nd determination of motion; amount of security

The bracketed language in subdivision (v) should be retained, and the

reference inserted in Section 5830 should be inserted hkere.

§ 5839. Exception to security for defendant's expenses

At the March meeting, the Commission was evenly divided on whether to
recommend Section 5832, permitting 50 members or 10 percent of the members,
whichever i1s smaller, to bring a derivatlve action without being subject to
any undertaking requirerments. It was noted that New York does not provide for
an ungertaking and that Pennsylvaniz has & bifurcated procedure similar to
that provided in Chapter &. The objection to this section is that it may
permit some strike suits to be brouzht. However, it should be recognized that
botn the undertaking provision and the 50-member or 1O0-percent provision are
designed to prevent or deter suits, and that both provisions may be ineffective
for that purpose in certain cases. The staff recommends that Section 3539

be approved.

§ 5911, Amendir=nt to delete initial director

The staff has revised this section to conform to the contents of the

articles. The reference to Section 531 should now be to Section 14602.

§ 5913. Amendment of articles of charitable corporation

The Commission has previously reviewed but ndt approved this sectiomn.
The Commissicn has received a letier from Mr. Robert Sullivan guestioning
whether this provision is necessary or desirable. Mr. Sullivan makes these
points:

(1) The notice sent to the Attorney General will tell him little and
will only require further inguiry on his part.

(2) The effect of violating the section is unclear.
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(3) &s a practical rmatter, the notice will not reach the Attorney General

until the- amendments are an accomplished fact. Mr. Sullivan concludes:

I would not object te this provisicn if I thought that it would
reaily accomplish any significant regulatory purpese, but I believe
it will just end up as another duplicate reporting reguirement, the
bhenefits of which will not outweigh the cogts in time and effort in
complying with the reguirement. The Attorney General should monitor
this information in the enmual report filed with him and revise the
form to require a brief statement of the purpose of amendment affect-
ing the provisions listed in 5913.

The staff is most strongly influenced by the last point and, on the strength

of this argument, recommends that Section 5913 not be adopted.

§ 592C. Vote required in articles

This section has previously been tentatively approved. It duplicates
provigions of general @pplication that are now found in the provisions relating
to voting of memberships and voting by directors; consequently, the staff sug-
gests it be deleted.

The clesn-up bill has in its place the substance of the following pro-
vision:

Unless the articles provide otherwise, if the articles require for
corporate actilon the vote of a larger proportion or all of the members
or & class, or of a larger proportion or all of the directors, than is
otnerWise required by this division, the provisicn 1n the articles re-
quiring the greater wvote shall not Le zmended or repealed except by the
greater vote.

The staff sees no problems with this provision and recommends its .adoptlon.

A similar section would be appropriate zmong the provisions relating to adop~

tion, amendment, and repeal of bylaws.

§ 5921, Adoption of amendments before members admitted

At the March 1976 meeting, the Commission gueried the necessity for this
provision. In ligl#t of the general provision to the same effect now located in

the voting rights chapter, the staff recommends the deletion of this section.
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§ 5922. Adoption of amendments by board and members

This section has not been previously approved. The staff has revised it

in conformance with decisions made by the Commission at the March 1976 meeting,

§ 5923. Adoption of amendments by board alohe

The staff nas revised this secticn to conform with other Commission deci-
sions relating to the contents of the articles., The staff comrunication with
the State Bar relating to amendment of srticles of corporations organized prior
to August 1L, 1529 has yielded no response. Absent a showing that such a pro-
vigion is necessary for nonprofit corporations, the staff recommends that it

not be adopted.

§ 5925, When class vote regquired

This section has been broadened and appears in the voting of memberships

chapter.

§ 5531, Contents of certificate of srendment

The vrovisions re’ating to amendment of srticles in a merger are not sub-
Ject to the provisions relating to certificates of amendment since, in a merger,
there is no certificate of smendment but cnly an agreement of merger. The
staff propores to add the following sentence to the Comment to Section 5530
{certificate of amendment}:

The provisions of this article are not applicable to amendments made

pursuant to an agreement of merger except to The extent expressly

provided by statute. &ee, e.g., Secction £112 (amendment of articles
by agreement of merger).

§ 5041. Contents of restated articles

The staff has revised this section to conform with the Commission's deci-
sions relating to the contents of articles, With respect to agreements of
merger or consolidation, in order to conform to the tusiness corporatian law,

subdivision (a) should be revised to read;
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(a) The certifizate shall omit any provisions of an agreement of
merger or consolidation (oiker than amenaments to the articles of Lhe
surviving or consclidated nchprofit corporation), the siznatures of the
initial directors and, alter the nonprofit corporstion kas filéd a
statement under Section %531 14602, the names and addresses of the initial
directors. Such omissions are not alierations or amendments of the
articles.

§ 5930. Certificate of amendment

The Commission has zshked that cases be included in the Comment to this
section relsting to the effect of delay or failure to file a certificate of
amendment. The sgtaf? suggests addliition of the followling sentence to the Comment:

An amendment of the zrticles is not effective until filed by the Secretary

of State. See Section 5933 (effect of filing certificate of amendment);

Pasadens Hospital Ass'n v. ILos Angeles County, 35 Cal.2d 779, =221 P.2d 62
{1950 j(amendment nct effective until date of filing).

§ 5943, Effect of restated articles

The meaning of the phras= "for all purgposes” in this section is unclear;
it is not found in existing law., Tt is of cbvicus importaznce that the date
of filing of original articles or smended articles not be deemed superseded for
many purposes. The stofT suggeste that the wnhrase "for all purpeses” be deleted;
this will wnireserve the basic inteut of the provision without unwanted side

effects.

§ 6111. Contents of agreement of merger or conseolidation

Subdivision (e¢) sheuld be revised to read:
{¢) The name and plzce of incorporation of each constituent non-

profit corpeoration znd which of the constituent nonprofit corporations

ig the surviving nonprofit rcorporution.
Tkis change removes material concerning the name of the conscolidated nonprofit
corporation which will be stated in the articles of the consollidated nonprofit
corporation pursuant to Section 6113.

A sentence should be added to the Comment to this section reading as
follows:
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The name of the nonprofit corporation which 1s to be the surviving
nonprofit corporation may be changed by an amendment included in the
agreement of merger.

[§ 6115. Egual treatment of members]

At the May meeting, the Commission decided that draft Section 6115, Pro-
viding for equal {reatment of memberships of the same clasz in respect to dis-
tribution of property or irlghts unless g1l members of the class consent to an
uneguali distribution was unnecessary in lizht of the decision to eliminate
the right to receive compensation for a membership upon a merser or consoli-
dation. However, the principle should te retained inscfar as it covers the
caonversion of memberships. Under the draft statute as it now standsg, there
is no provision preventing & majority from approving 2 merger or conhsclidation
tllat 1s unfair to a minority. Accerdingly, the staff recommends the addition
of Secticn 611%, to read:

£115. Fach membership of the same class shall be trested egually
with respect to the manner of converting the membership into a member-
ship In the surviving or consclidated nonprofit corporation.

Comment. Section 5115 is bascd on a portion of Section 1101 of the

General (orporaticn Iaw,

§ 6122, Additionmal approval; probibition against merzer or consolidation forbidden

Subdivisions (a} and {b) providing Tor additional spproval of an agreement
of merger or consolidaticn shouid be deleted if the general section to this
effect is approved. Subdivision {c), which prohibits & provision in the bylaws

preventing a merger or consolidation, should be retained,

§ 6143, PEffect of merger

A subdivision (d) should be added to thls section providing as follows:
(d) The provisions of the agreement of merger, including eany amend-
ment of the articles of the surviving nonprofit corporation, are effective
according to their terms.
This implements the statements made in the agreement of merger pursuant to

subdivisions {b) and (e) of Section 0111l.
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§ 614k, Effecst of consolidation

Similar to the addition proposed to be made to Section £143, a subdivision
(d) should be added ©o Section ©l4l providing as fcllows:
(d) The provigions of the apreement of consolidation, including

the articles of fhe consolidated nonprofit corporation, are effective
according to their terms.

§ ©160. Limitation on action to test validity of merger or consolidaticn

This provision was not considersd when Chapters 11, 12, and 13 were

congidered at the May meeting. It continues a principle stated in existing law.

£161. Action to enjoin or rescind merger or consolidation
J g

This section should be exzmihed to see that it carrieg out the Commission's
intent with regard to the limited sort of acticon that may be brought to challenge

2 merger oOr consolidation.

§ 61G2. Limitation on action

This section was in the materials considered at the May meeting but was

not discussed. Is = G0-day period too short?

§ 6523, Additional required information

The staffl recommenis the addition of this section which is comparable to
subdivision (b)) of Section 1501 (General Corporation law). The texl of the

section is set out in Exhibit T¥ {yellow).

§ 6526, Members' right to oktain fiscal informetion

This section was tentaltively approved. The staff raises the guestion
whether the office referred to irn subdivision (L) should be the "principal

executive cffice” or the "principal office in this state." We recommend that
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"principal executive office” be inserted in subdivisiorn (b) in plzee of "principal
office."” If the principal executive office is outside Czlifornia, tiue member

c&n obtalin a copy of the statements by paying the reasonable charge, if any,
imposzed to cover the cost of reproducing the copy and mailing the copy to the

member. The present language of the subdivision is unclear.

§ €529. Applicatiosn of article

This section is comparable to 2 provision of the new General Corporation
Iaw and to a provision of former Section 3011. It should be noted, however,
that the gpecial financizl statement provisions did not apply to nonprofit cor-
roraticns. Zee former Section 3011. Also, the former provisions providing
for annual reports were limited to stock corporations. See former Section 3006.
The policy issue is: ~To what extent, if st all, should the requirement of
the annual report (which may be dispensed with by adoption of 2 bylaw) and the
requirement of providing financial stetemenis {which may be avoided by making
the books and records available for irspection in this state) be made applicable
to foreign noanprofit corporations. On balance, the staff recCmmends that Sec-
tion 6529 be deleted sc that the article will not apply to foreiun nonprofit
corporations. This would not change existing lew for forelgn nonprofit corpora-
tiong since--like domestic nonprofit corporations--they are not presently subjett
to tie reguirements of this article. On the other hand, since the Commission
has rejected application of the pseudo-foreiszn ccrporation concept to nonprofit
corporations, the Commission might wish to make tie article applicable to 2
foreign nonprofit corporation heving its principal executive office in this
state. The nonprofit corporation has control over what comstitutes its principal
executive office since such office is designeted by the nonprofit corporation

in the statement filed every five years with the Secretary of Staté.
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§ 6610 et seq. Rishts of inspection

The ataff believes that the rights provided by this enapler are important
protecticns to tlhe directors and mewmbers of nonprofit corpcraticns. In the
case of 2 foreign nonprofit corporation, we believe that it is desirable to
make the chapter applicable with raspect to such books, records, documents, and
properties as are actually or customarily located in this state. The convenience
of enforcement of the rights of ingspection by order of & California court with
respect to such records justifies application of the chapter to such records.
Also, it iz reasonable, we telieve, to apply the chapter to 2 forelgn corporation
that has its principal executive office in this state. By way of contrast, the
new General Jorporation ILaw applies this chapter to psuedo-foreign corporations
and to a foreign covporation having its principsl executive office in this state
or customarily holding meetings of its beard in this state except that the
provision relating to inspection of financial records and minutes of the new
General Corporation law applies to 2 foreign rorporation having: its principal
executive officze in this state and to any other foreizn corporaticn with respect
to books or records actuzlly or customarily located in this state {omitting the
customarily holding meetings of its board in this state provision).

The staif recommends the zddition of the following section, to apply to
the entire chapter, znd the deletion of Sections 6623, 6631, and 6641 of the
tentative draft:

§ 6612. Application to foreizn corporations

£612. The application of this chapter extends to a foreign nonprofit
corporation naving its principal executive office in this state and to any
other fereigr nonprofit corperation with rsspect to books and records
actually or custorarily locsted ir this state and, in the czse of an lnspec-
tion under Section 264C, to such other documents and properties es are
actually or customarily locatea in this state.
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B Qomment. Section 6612 is based on the last senitence of subdivision
(d) of Section 1600, & poriion of subdivision {a) of Section 1001, and
the second sentence of Section 1302 {Generzl Corporation Law). However,
Section 0812 does not extend, zs do some provisions of the General Cor-
reration lew to a foreign corporation customaily holding meetings of its
board in this state. On the otler hand, Section 6612 applies with respect
to btooks, records, documents, snd properties as are zctually or custom-
arily located in this state whereas sone of the provisions of the General
Corporation Jaw are not made applicable on this basis. Where the foreizn
nonprofit corporation kas its principal executive office in this state,

it shiculd be noted thkat the right of inspection is not limited to books
and records in this state.

§ 6622. Rizht to inspect and obtain membership rececrd

¥Mr. Robert H. Wids (Exhibit X--green) has pointed out that paragzraph (2)
of subdivision {a) of Section £622 is inccmplete in that it does not cover a
court ordered procedure tnat protects the membership records but does not make
specific reference to Section 6£22. Tae staff suzgests that subdivision (a}(2)
be revised to read:

{2) A court tas ordered a procedure for the nomination and election
of directors, as authorized by Section 5624, znd the court order imeludes
a-previsien provides that this sectien shall not apply to the nonprofit
corporation or nrovides in substance that the nonprofit corporation need

not open its membership record to iaspection and need not provide a Iist
of members entitled to vote for directors .

To confeorm to a technical correction made by the correctiwve bill on the
Genersl Corporation Iaw. subdivision (d}(2) of Section 6622 should be revised

to reac:

(2) Obtain from the nonprofit corporation, upon five-business-daysl
prier written demand, a iist ol the menxbers eniitled ito vote for directors,
showing the name and address of =ach such member, the class of membership
held by tihe member if there are classes of members entitled to vote for
director, and the number of zembersiips heid by the member, as of the most
recent record date for whick such s list has been complled or as of & date
specified by the authorized member suksequent to the Zate of the demsnd.
Tre list shall be made available on or before the later of five business
days after the demand is received or the date specified in the demand as
the date as of which the 1ist is to be compiled. [No change in remainder
of subdivision. ]

For another comment on this area of the statute, ses the letter of Mr. Wells
A. Hutclins {Fxhibit XI--buff).
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§ 665C. Enforcement of right of inspecticn; appointment of inspectors or
accountants

The corrective bill on the General Corporstion Iaw would delete "or of
the county in which any of the beooks, records, documents, or property is
located” from the first sentence of the comparzble provision to Section 65650.
However, the comparable provision was iimited to "in the case of a foreign

""'and thus hed the effect of limiting inspestion of books and

cerporation,’
records of a foreign corporation to those located in California. The chanze
made by the corrective bill does not reguire the deletion of the languwage from
Scotion 6650 providing an alternative venue which may be more appropriate
since tlhe court of tie zounty where the books and records are actually located

may be best able to enforce the rights of inspection. The staff reconmends

no change in Section 6650.

-

§ 6810, Persuns who may commence proceedings

Section 0810, as tentatively approved, zuthorizes a proceeding for in-
voluntary dissolution to be commenced by any persen "expressly authorized to

do so in the articles." Should this be permitted by the bylawvs as well?

§ 6820. (rounds for proccedings {by Attorney CGeneral]

Under tne General Corporation [2w, 1t is a zround for involuntary als-
solution initiated by directors or shareholders that the "pericd for which
the corporation wasz formed has terminzted without extension of such period.”
Corp. Code § 18CC(%)}(6). However, this is not & ground for inveluntary dis-
solution initiate’d by the Attorney General or for voluntary dissclution
initiatsd by the board. See Corp. Code §§ 1801(a), 1500{b). The staff hLas
included such a provision in subdivision (e} of Section 5820, authorizing the
Attorney Jeneral to bring an action for involustary dissolution if the
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"nonprofit corporation was formed for 2 limited period and its term of existence

nas expired without extension of such pericd.” GShould this provision be approved?

§ 6631, Filing of copy of decree of dissclution

Section 6231 provides that, whenever = nonprofit corporation is dissolved
by court decree, such decree shall be flled in the office of thke SBecretary of
State. The section now appears, however, in tne chapter on irvoluntary dis-
solution sven though it applies as well to voluntary proceedings sutject to
court supervision., See Corp. Code $§ 1804, 190L. Thus, either the secticn
should be put in Chapter 20 (General Provisions Relating to Dissolution), or a

separate and similar section should be put in Chapter 19 (Voluntary Dissolution).

§ 6910. Voluntary dissolution by members

Section 6410 authorized voluntary dissolution by "the vote of members
holding %0 percent or more of the voting power or such greater percent of the
voting power as the tylaws may provide." Under vroposed Section 5713 {staff
draft in the binder), the articles or bylaws may require an extraordinary
majority for approval by the members Tor any corpeorate saciion. IT Section 5713
is approved, the lansuage of Section 591C, "eor such greater percent of the
voting pover 25 the bylavws may provide," will be unrnecessary and should be

deleted.

§ 6911, Voluntary dissolution by noard

Under the General Corporation I[av, it is not 2 ground for voluntary dis-
solution by the board that the corpcrate term of existence has expired, nor is
it a ground for such dissolution that tne chnarter of & suncrdinate body has been

revoked by the head or national body sranting it., See Corn. Code § 12CC(h).



Thus it appears that, in esither of these situations, winding up may be conducted
only throusl: court proceedings. The staff recormmends inclusion of these two
additionzl srounds as bases for voluntary dissolution by the board (see pro-

posed subdivisions (d) and {e) of Section 5311, in the binder}.

§ 7010. Powers of the court in procesedins for winding up

As tentatively approved, Section 7010 authorizesd the court to "[alppoint
a commlissioner teo hea:r and determine any or all matters with such power or
authority as the court deems proper.” Section 701C, however, makes no mention
of any power of the court to appeint z referee. Thisz omission occurs alse in
the General Corporation Iaw. See Corp. Code § 1806,

Unlike & referee, who derives his powers from tne order of appointment,
a court comrissioner has only his statutory powers. 1 B. Witkin, {alifornia
Procedure, Courts § 229, at 485 (24 ed. 1370). The statutory powvers of a
court commissioner are enumerated in Section 259 of the Code of Civil Procedure.
It may be preferable in some situetions for the court to appoint a referee
instead of a commissioner to hear and determine cerizin matters becsuse of the
referee's broader power. See 1 B. Witkin, supra. The staff recommends that
subdivision (t) of Section 7010 be revised, and that a new subdivision (c) be

added, as follows:

[b) Appoint 2 comrmissioner fg-mear-gzd-defermife~any-er-gil-patiers
wWith- SHER-peVer-g¥r-suinerity-as-the- sguri-Seens-proger with the powers
provided in Chapter 2 (commencing with Section 25%) of Title 3 of Part 1

of the Code of Civil Procedure .

{c) Appoint a referee in the manner and with the povers provided in
Chapter 6 {commencing with Section B3%) of Title & of Part 2 of the Code
of Civil Procedure.

§ T021. Avoldance of dissclution by purchase

AL the May 1976 meeting, the Commission reguested that the staff give
o & 3 =S

consideration to how the rizkts of creditors may best be protected when corporate

(=
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assets are used for the purchase of membershivs of the merbers initiating a
dissolution. Proposed Sectior 5551 (Memorandurm 76-42--(Corporate Finance)
limits the power of the noaprofit corporation to make payments to members to
purchase or redeeon memberships so that it shsll maintain a positive net worth
gfter such payments. The requirenments of Sectlon 4551, if approved, may be
expressly applied to the ststutory buy-ocut procedure for avoldance of disso-
lution. Should Section 5551 be thus epplieg?

ngOBE' Notice of winding up

§ 704 . Time toc present claims; notice to creditors and claimants

Under General Corporation ILaw, notice of the commercement of a wvoluntary
or involuntary dissolution proceedin;: must be ziven by mail to all shareholders,
creditors, and claimsnts. 3See Corp. Code §§ 180%{c), 23203(c). When there are
Judicial proceedings, a separate notice 1s later glven to creditors anl claimants
by publication, specifying the time and place for ithe presentation of claims.

At the May 1976 meeting, the Commission decided to eliminate the require-
ment of notice by publication snd to proviace that toth the notice of commencement
of proceedings and the notice to present claims be given by meil unless the
court provides otherwlse.

The staff has drafted provisions in subdivision (b) of Section 7032 and in
sutdivision {b) of Section 7040 to allow the notice of commencement of proceed-
ings to include the nctice to present claims and, if the notice to present
claims is not so included, it shall be given separately. Saculd these provisions
be approved?

Under Section 7022, the Commission has reised but has not resolved the
guesticn of whether notice of the commencement of proceedings should be limited
to those members entitled tc vote or teo share in the assets on distribution.
Should Section TO32 be so limited®
Respecifully submitied,

Hathaniel Bterling
Azsistant Brecutive Secretary
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EXUIBIT IT

5104
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Substance Tentatively Approved
April 1976

v 2104, DBylaws may not limit riphts in division

5104. Except as otherwise expressly authorized by statute, the

bylaws may not 1limit the rigats provided in this division.

Comment. Section 5104 is new., See also Scctions 5251 (permitted
contents of articles) and 32G0.5 (permitted contents of bylaws). As
used in this section, tue term 'bylavs’ neans articles or bylaws. Sece
tion 3157,

Section 5104 makes clear that a provision of this division giving a
rigit to a member, director, or any other person may not be limited by
the nonprofit corporation unless the provision or some other statute
expressly permits the right to be so limited. Jothing in Section 5104
precludes the nonprofit corporation from adopting a provision that
implements a provision of this division, provided the implementing
provision dces not limndit the right granted in this division. Sze Sec-
tions 5251 (perwitted contents of articles) and 32¢0.5 (permitted con-
tents of bylaws),

It should be noted that many of the provisions of this division are
inteuded to provide rules that apply only in the absence of a provision
in the arricles or bylaws covering the particular subject matter of the
provision. In thesc cases, the articles or bylaws may dispense with the
statutory requirement entirely or may provide a different requirement

applicatrle to the particular norprofit corporation.



Memoranduny 76-53

EGIIBIT III

100/875 § 5172.7

Y 5172.7. lotice

5172.7. Any reference in this division to the time a notice is
given or sent means, unless otherwise expressly provided:

(a} The time a written notice by mail is depogited in the United
States mails, postage prepaid.

(b) The time any other written notice is personally delivered to
the recipient or is delivered to a common carrier for tramnsmission, or
actually transmitted by the person piving the notice by electrenic
means, to the recipient.

{c) The time an oral notice is communicated, in person or by tele-
phone or wireless, to the reciplent or to a person at the office of the
recipient who the person giviang the notice has reason to believe will
prouptly communicate it to the recipient.

Comment. Section 5172.7 is the same in substance as Section 113

(General Corporation Law). It is new to nonprofit corporation law,



Hemorandum 76-59

EXHIBIT 1V

100/876 § 5230

Staff Draft June 1976

§ 5230. Powers of nomprofit corporation

5230. Subject to any limitations contained in the articles or pro-
vided by statute, a nonprofit corporation in carrying out its activi-
ties:

(a) tas all of the powers of a nmatural person.

(b) Hay, without limitation on the generality of subdivision (a),
do all of the following:

(1) Adopt, use, and at will alter a corporate seal.

{2) Adopt, amend, and repeal bylaws.

{3) Qualify to do business in any other state, territory, depend-
ency, or foreign country.

(4) Issue, acquire, own, dispose of, pledge, and otherwlse use
memberships and other securities of the nonprofit corperation.

(5) Yake donations, regardless of specific corporate benefit, for
the public welfare or other charitable purposes.

{(6) Pay pensions; establish and carry out pension, savings, thrift,
and other retirement, incentive, and benefit plans, trusts, and pro-
visions for amny or all of the directors, officers, and employees of the
nonprofit corporation or any of its subsidiary or affiliated corpora-
tions.

(7) Assume obligations; enter into contracts (including contracts

of guaranty or suretyship); incur liabilities; borrow andi lend money and
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§ 3230
otherwise use its credit; secure any of its cobligations, contracts, or
liabilities by mortgage, pledge, or other encumbrance of all or part of
its property, franchises, and income,

(3) Participate with others in a partnership, joint venture, or
other association, transaction, or arrangement, whether or not such
participation involves sharing or delegation of control with or to
others.

(%) Act as trustee under a trust pursuant to or incidental to the
principal purposeé of the nonprofit corporation; receive, hold, admin-

ister, and expend funds and property subject to such a trust.

Comment. Subdivision (a) is derived from Section 207(a) (General
Corporation Law) and is wew to nonprofit corporation law. Subdivisions
(a} and (L) are bhoth subject to limitations found in other statutes or
the articles.

The powers listed in subdivision (L} are specified in order to en-
sure the authority of a2 nonprofit corporation to do certain acts which
may not be within the power of a natural person. This subdivision does
not limit the scope of subdivision (a).

Subdivision (b){1) is the same as the first part of Section 207(a)
and former Section 801(b). Failure to affix a corporate seal does not
affect the validity of a written instrument. Section 5240. Subdivision
(b)(2) is the same as Section 207 (L) and comparable to former Section
3ul(c). Subdiwvision (b)(3) is the same as Section 207(c) and a portion
of foruer Section 801(e).

Subdivision (b}{4) is comparable to Section 207{(l) and former Sec~
tion 302(e). A nonprofit corporation may also acquire and own nember—
ships and shares in other corporations pursuant to subdivision (a}.
Subdivision (b)(3) is comparable o Section 207{(e) anu former Section
302(z).

Subdivision (b)(6) is comparable to Section 207(f), which is de=-
rived from Section 122 of the Delaware General Corpeoration Law and is

new to California. Scubdivision (b){7) is the same in substance as
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& 523¢

Section 207(3) and comparable to former Section 9501, It is subject to
Section 5373 (loans to cfficers)}.

Subdivision (b) (%) 1s comparable to Secticn 207(h), which is de-
rived from Sectlon 122 of the Delaware seneral Corporation Law. This
subdivision, new to California nonprofit corporation law, does uot .
permit the participation in an arrangement or venture of a type which
the nonprofit corporation does not itself have the power to conduct.

See subdivision (a)(corporate powers subject to limitation in the arti-
cles or statutes}.

Subdivision (b){9) is the same in substance as former Section
4501 (d}.

The omission from Section 3230 of several of the specific powers of
uwonprofit corporations set out in former Section %501 does not effect
any substantive change in the law. These powers are those of a natural
person and are thus grantad by subdivision {(a}. They include the power
to sue and be sued (see Sectlon 14802), acquire and own shares in a
corporation, make contracts, receive property by devise or bequest (see
Section 27 of the Probate Code), and convey or ctherwise dispose of real

or personal property.



Jemorandum 76-5Y¢
EXHIBIT ¥V
405/797 i 5231
Substance Tentatively Approved

February 1976
Staff Zevision June 1976

§ 5231. Defense of ultra vires

5231. (a) A limitation upon the activitiss, purposes, or powers of
the nonprofit corporation or upon the vowers of the members, officers,
or directors, or the manner of exercise thereof, contained in or implied
by the articles may be asserted in a proceeding:

(1) By a member or the state to enjoin the doing or continuation of
unanthorized activities by the nonprofit corporation or its officers, or
both, in cases where third parties have not acquired rights thereby.

{2) To dissolve the nonprofit corporation.

{3) By the nonprufit corporation, or by a nmember suinr in a repre-—
sentative suit, against the officers or directors of the nonprofit
corporation for violation of their authority.

(t) A limitation upon the activities, purposes, or powers of the
nonprofit corporation or upon the powers of the members, officers, or
directors, or the manner of exercise thereof, contained in or implied by
the articles or by Chapters i85, 19, and 20 shall not be asserted as
between the nonprofit corporation or any member anc¢ any third person.

Comment. Section 5231 is the same in substance as subdivisions (a)
and (¢} of Section 208 (General Corporation Law) and subdivisions {a),

(b}, and {d) of former Sectiom 803, applicable to nonprofit corporations

through former Section 2002. See, e.p., Osteopathic Physiciang & Sur-




« 5231

geons v. California hHedical Ass'n, 224 Cal. App.2d 378, 36 Cal. Rptr.
941 (1964).

For related nrovisions, see Sections 5232 (enjoining ultra vires
act of charitable corporation}, 5241 (validity of contracts), and 5242

(execution of contracts).



Hemorandum 76-59

DXHIBIT VI

405/810 § 5137

§ 5237, Special derivative action against members

5237. {(a) A member who receives a distribution prohibited by Sec~-
tion 5236 with knowledge of facts indicating the iwpropriety thereof is
liakle to the nonprofit corporation for the benefit of all ereditors or
members entitled to institute an action under subdivision ().

(L) Ar action may be brought under this section in the name of the
nonprofit corporation, without regard to the provisions of Chapter 3
(commencing with Section 5312), by:

{1) A creditor whose debt or claim arose prior to the time of the
distribution and who has not consented thereto, vhether or not the
creditor's claim is reduced to judgment.

(2) A member at the time of the distribution who has not consented
to the corporate action.

{c) The damages recoverable from a member under this section are
the legser of the following:

(1) The amount of the distribution received by the member with
interest thereon at the legal rate on judgnents until paid.

{2) The liabilities of the nonprofit corporation owed to noncon-
senting creditors at the time of the violation and the injury suffered
by nonconsenting members, as the case may be.

(d) A sember liable under this section may compel contribution by
otiter members liable under this section.

{(e) Hothing in this section affects any liability which a member
may have under Sections 3439 to 3439,12, inclusive, of the Civil Code.
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55237

Comment. Section 5237 is comparable to Section 500 {General Cor-
poration Law). It supersedes former Section 1510, relating to payment
of unauthorized dividends. The right to countribution in subdivision (e)
may be enforced either in the action in which the member is held liable
or in an independent action pursuant to the ordipary rules of civil

procedure.



Vemorandun 76-~39

LEIIBTY VII

4431 5 5317

3 u3i7. acts of the board

3317. {a) Except as otherwise provided in this division, or unless
the bylaws regquire a greater nunber, every act or decision done or made
by a majority of the directors present at a neeting duly nheld at which a
quorum 1s present is the act of the beard.

{(b) The bvlaws way require for any or all corporate actions the
vote of a larger nroportion or of 2ll of the directors thar is otherwise
required by this division.

Comment. Subdivision (a) of Section 5317 i= comparable to the
first sentence of Section 307(a){l){(General Corporation Law). It con-
tinues former Section 317, which was applicable to aonprofit corpora-
tions tnrough former Section HUDZ,

Subdivision {I+) is new. For a comparable provision, see Sectiom
204(a) (5) (General Corporatiorn Law), which requires that a greater vote
be stated in the articles, with the exception of a vote of a majority of

the authorized number of directors, which =2ay te stated in the bylaws.

Section 204(a).

4452 £ 5337

§ 5337. Vote required absent a quorum

53337. The directors present at a meeting at which a quorum is ini-
tially present may continue to transact business notwithstanding the

withdrawal of enough directors to leave less thau a quorum if any actior

)--



taken 1s avpproved by at least a majority of the required guorus or such

areater number as is required by tuis division or the bylaws.

Comment. Saction 5337 is new. It is cowparable to the last sen-
tence of Sectilom 307{a) () (General Corporation Law). It is intended to
preclude disruption of meetings by withdrawal of a sufficient suuber of
directors to leave less than a quorum. It should be noted that Section

5337 is subject to Section 5330 (bylaws control).






" § 5242

(2) Bane wichin the scepe of - authority, actual or apparent, con- L
;'-ferred by the board o f

{3) ﬂithin the agency pawer of the officer exeuuting it.t o

(b) This sectian dnes not apyly to a cantratt}arrﬁﬁnweyapee made or

- }jexecuted 1a violatinn ef Iaw ather than thia ﬂivisiUn,,l.?'rjf

"‘{_cable to nnnprofit carporations thznugh fo:mer 5;’:;

_gﬂggg__ This sectian is theraame ia sdbstance h# Sectian 203(b) .,_
- {General corpo:at'on Law) ‘and’ formgr Sectipn 393€c), whieh,was applt-'“”

o Subdi#ision<(a} valiﬂates wiitten instrumaats 1n eert&in cireum— f
_ stances even though an officer executing the 1ust:uméata nn behalf nf
i'the carpor&tion ﬂas-nutjpraperly authﬂriaed to‘do,sa." Subdivision (b} f"y

Staff Braft June 1936

.§-524§ Exacutiﬂn'gﬁ_’ ittf*“ DETa

5242. (a) ﬁn iustrumentﬁin writing, 1nciuding-aﬁ ﬂGS“fifff:" :

ficers unless {subject to’ Subdivision (b) of Sectinn 5231) tha other

person has actual knowledge af the lack of authnrity.

»




(b) This section appliaa to an instrument which is signed by hoth

. 'of the fnllowing officera.




{

4456 | § 5243

. Staff Draft June 1976

8 52434 Application of artitle :

5243. ‘ This article apnlies tu 1nstruments :i.n writ:lng msde or to be

_performed by a fareign nonprofit corporationVin this state and to cou-

veyances by a foreign nonprofit cnrporation of real property in this

_state,

Comﬁeﬁt} The scope of applical::lon directed by this Bectian 18
comparable to that apecified :I.n Section 2&8 {General Corperation Law)
and fm:mer Section 803. '
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ELnIBIT IX

4457 s 4523

$5323, Additional recuired information

3523, Iu addition 10 the finanical statements required by Section
6522, the amnual report shall also describe hriefly:

{(a) Any transaction durines the sravious fiscal year involving an
amount in excess of forty thousand dollars ($4%,000) to which the non-
profit corporation or its parent or subsidiary was a party and in which
a director or officer of the nonprofit corporation or of a subsidiary or
(1f known to the nonprofit corporation or its pareant or subsidiary) a
person holding more than 18 percent of the voting power in the nonprofit
cornoration had a direct or indirect material interest. The annual
report shall name the director, officer, or nerson and state his or her
relationship to the nonprofit corporation, interest in the transaction,
and where practicable, amount of the interest. In the case of a trans-
action with a partmership in which the director, officer, or person is a
partner, only the interest of the partnershin need be stated. This
subdivision deces not apnly to:

(1) Coupensation ol officers and directors.

(2} Contracts let at competitive bid or services rendered at prices
regulated by law,

{3) Transactioms approved Ly the memlers under Section 5371,

{t} The amount and circumstances of indemnification or advances
agpgregating more than ten thousand dollars (513,000) pald during the

fiscal year to an officer or director of the nonprofit corporation under

. .



3 e5il
Article 3 {(commencing with Section 53380} of Jhapter 3, ‘This subdivision

does not ayply to indemnification spuroved by the nembers under Section

5334,

Comment, Section 6523 apnlies unless the bylaws provide otherwise.
See Saection 0520, It is the same in substance as Section 1501{5){Gen-

aral Corgoration Lawr) amd i3 new to nonprefit corporation law.
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Memorundum To- 59
EXELBETY X

MEMORAND UM Tune 10, 1976

To: California Law Revision Ceornmisaion
c/o John H., DeMoully
Executive Secretary

Re: Study 77. 160

At the Commission's last meeting Mr, McLaurin suggesied that I comment in writing
on the guestion of whether the Commissgion's decision not tu specify in the statute
what is a reasonable nomination or election procedure, is potentiatly undermined by
specifying nomination and election procedures which a non-profit corporation must
adopt if it desires to protect ity membership list, The concern, of course, ig that
specifying such procedures in Section 6641, albeit ancther subject area, has the po-
tential {otr compromising the Commissicnts intent,

1 heartily concur with the gtaft's and the Cormnissionts conclugion that "it would be
futile to attempt to specify what is a ressonable means (of nomination}), given the
variety of types and sizes of noon-profit corporations.' And, I sharc the expressed
concern that a court may very well adopt statutory specifics, wherever they may
appear in the slatute, as the standard of determination of reasonableness, instead
of looking at the question in the light of the nature, size, purposes, etc., of the or-
ganization. ,
It would secemn consiatert and reesonable for the Commission to delete specific pro-
cedures from Section 6621 i:o avoid this highly vndesirable result. And, the endas
sought to be obtained by 5621 can be accomplivshed cqually well {as in other areas of
the statute) by requiring in general ternmis that the por-profit corporation adopt
bylaws providing micinibers a reasonable means [or communicating with other
members to facilitate the nomination and clection of direciors,

I thank Mr., MclLaurin for this opportunity to conunent, and hope that the Cormmission
will consider this matter again,

W e;{! 5 A, Hutchin o
WAH /hb



