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Subject' Study 77 .121 - Uonprofit Corporations (Division) 

Attached to this memorandum is a draft of a procedure for dividing 

a nonprofit corporation into two or more nonprofit corporations, which 

the staff has drafted in response to a Commission decision made at the 

May meeting. A copy of the Pennsylvania division statute is attached as 

an exhibit. 

Division accomplishes the reverse of merger and consolidation. One 

corporation may split into two or more new corporations or the dividing 

corporation may survive the division and split off one or more new cor­

porations. The staff draft of the divisioa chapter is based on the 

Pennsylvania law and on Chapter 11 (Merger and Consolidation). Unfor­

tunately, we have not been able to find any background information on or 

any cases discussing the Pennsylvania law. 

Several policy questions are discussed in the remainder of this 

memorandum under the headings of particular sections. 

§ 6210. Division of nonprofit corporations authorized 

This section has been drafted to reflect the Commission's tentative 

decision at the May meeting to restrict the division of a nonprofit 

corporation organized for charitable purposes to situations where all 

the resulting nonprofit corporations are also organized for charitable 

purposes. (See the languace in brackets.) However, the staff suggests 

that there may be some advantage to permitting a nonprofit corporation 

organized for charitable purposes to split off its activities that 

result in taxable unrelated business income by forming a nonprofit 

corporation ~lhich is not organized for charitable purposes. Of course, 

the assets which are impressed with a charitable trust by virtue of 

their being held by the charitable corporation would necessarily be held 

on charitable trust by the new nonprofit corporation resulting from the 

division. If this sort of division were permitted, the Attorney General 

would be required to receive notice. Division of a corporation organ­

ized for charitable purposes, in the manner outlined, is analogous to 

the division of a nonprofit corporation holding assets on charitable 

trust where the resulting corporations may be a new nonprofit corpora-
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tion organized for charitable purposes (or the dividing nonprofit corpo­

ration may survive the division and amend its articles to become a 

nonprofit corporation organized for charitable purposes) and another new 

nonprofit corporation neither organized for charitable purposes nor 

holding assets on charitable trust. 

§ 6220. Approval of plan of division by board and members 

Rather than repeating the procedural detail concerning approv~l and 

signing of the plan of division, Article 2 (commencing with Section 

6220) incorporates the procedure for the approval and signing of an 

agreement of merger or consolidation. 

§ 6241. Franchise Tax Board certificate of satisfaction 

Pennsylvania law does not require the dividing nonprofit corpora­

tion to satisfy its tax liabilities before dividing but makes the re­

sulting nonprofit corporations liable. This is consistent with the 

Pennsylvania treatment of tax liabilities in the case of a merger or 

consolidation where the surviving or consolidated corporation is made 

liable and the constituent corporations are not required to settle 

before the merger or consolidation. The rule is different in mergers 

and consolidations under California law, however, so the draft follows 

this state's approach and requires satisfaction of the Franchise Tax 

Hoard before the division may take place. 

§ 6242. Notice to Attorney General 

Under Pennaylvania law, there is court supervision of significant 

changes in the structure or pur~ose of nonprofit corporations. Our 

approach has been to provide for notice to the Attorney General where a 

corporation holding assets on charitable trust or a corporation organ­

ized for charitable purposes is involved in major changes. Section 6242 

is consistent with this approach. 

§ 6245. Effect of division on bequest, gift, devise. etc. 

This section is analogous to Section 6146 which is applicable after 

a merger or consolidation and provides that a bequest to a constituent 

nonprofit corporation inures to the surviving or consolidated nonprofit 

corporation. However, since division results in two or more nonprofit 

corporations, rather than one, the section requires some refinement. 
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Section 6245 permits the plan of division to specify the manner of 

disposition of bequests to the dividing nonprofit corporation. If the 

plan is silent, and if the dividing nonprofit corporation survives the 

division, the bequest should go to the surviving nonprofit corporation. 

If the plan is silent on the disposition of bequests, and if the divid­

ing nonprofit corporation does not survive the division, the bequest 

should go to the new nonprofit corporations as tenants in common. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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%3/851 ~, 621U 

CHAPTE;'.. 12. DIVlSIOlJ 

Article 1. Plan of 'livision 

§ (1210.' ;Jivision' of nonprofit corporations authorized 

6210. (a) A nonprofit corl,oration TLlay be divided into two or more 

nonprofit corporations as provided in this chap,t,~r. 

[(b) A non;>rofit corporation organized for 'charitable purposes;may 

divide only into two or more nonproiit corporations organized for char-

itable purposes.] 

COllllUent. ~ection 6210 is new. Prior law did not provide for 

division of corporations. Chapter 12 is based in large part on Sect.ions 

7941··7946 of the Pennsylvania ilonprofit Corporation Law of 1972. Pa. 

Stat. Ann., Tit. 15, ;~ 7941··7946 (Su!,p. 1975). [Subdivision (b) makes 

clear that corporations organized for charitable purposes may not divide 

so as to create a noncharitable nonprofit corporation.] 

968/852 5 &211 

~ 6211. Definitions 

6211. As used in this chapter: 

(a) "Uisa:>pearing nonprofit corporation" means a dividing ~onprofit 

corporation that does not remain in existence after the division is ef-

fective. 

(b) ",Jividing nonprofit corporation' Means a nonprofit corporation 

which initiates the division l'rocedure. 

(c) "New nonprofit coq.>oratiou" means a nonprofit corporation which 

is incorporated as a consequence of a division. 
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(d) "Resllltinc; nonprofit corporation" "leans a nonprofit corporation 

in existence after the division is effective aud includes the new non-

profit corporation and the survivin:> nonprofit corporation, if any. 

(e) "Surviving nor.profit corporation" \;leanS a dividing nonprofit 

corporation that remains in existence after the divisi9rt is effective. 

Conu;lent. Section 6211 defines several terms used in this chapter. 

Subd:lvi;ions (c), (d), and (e) are derived fr(}ffi the,Pennsylvania llon­

profit Corporation Law of '1972, Pa. Stat. Ann., Tit. 15, ,~ 79411(c) 

(Sup;>. 1':17.$). 

96J/S53 § 6212 

§ 6212. Plan of division 
;'- - . 

6212. (a) A plan of division shall be prepared which states the 
'," 

follo.rin~' 
J. ' .. 

(1). The terms and conditlons of the division. 
1-, .,', 

(~) A statement whether the dividing nonprofit corporation will. 

survive the division. 

(3) If the dividing nonprofit corporation will survive t~e divi~ 

sion, the amendments to the articles of such noni)rofit corporation to be 

effected by the division, if any. 

(4) ThenalJllO of the dividing nonptofit cor[loration and the names of 

the resulting nOllprofit corporations. 

(5) The nanner of converting memberships and obligations of the 

dividin;:; nop.prof1;t co;rporation into memberships and obligations of the 
,\:", 

resultin~ nonprofit corporations. 

(6) The ,att:icles required by subdivision (h). 

(7) Other details and provisions as are desired, if any. 
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(b) Articles of each new nonprofit corporation, Hhich contain the 

matters required to be stated in the articles by 3cction 5250, shall be 

included in or attached to the plan of division. 

Comment. Section 6212 is based on portions of the P~nnsylvania 

,lonprofit Corporation Law of 1972, Pa. Stat. '\nn., Tit. 15, C,3 7942, 

7943 (Supp. 1975). Compare Sections 6111 (contents of agreement of 

merger or consolidation) and 6113 (articles of consolidated nonprofit 

corporation). 

96U/854 § 6213 

'i 6213. Amendment of articles by plan of division 

6213. If the plan of division provides for an amendment to the 

articles of the dividinr. nonprofit corporation "hicll is to survive the 

division, such amendment is subject to the provisions of Sections 5910, 

5911, and 5')32. 

COTImlent. Section 6213 is analogous to Section 6112 (amendment of 

articles by at>reement of 1Jer3er). Compare Fa. Stat. Ann., Tit. 15, 

; 7946(d) (Supp. 1975). 

968/356 § 6214 

§ 6214. Articles of new nonprofit corporations 

6214. The matters required to be stated by subdivision (b) of Sec­

tion 6212 shall be the articles of the new nonprofit corporation. 

COllIffient. Section 6214 is based on the Pennsylvania ,/onprofit Cor­

poration Law of 1')72, Pa. Stat. Ann., Tit. 15, § 7S46(c) (Supp. 1975), 

and is analogous to Section 6113 (articles of consolidated nonprofit 

corporation). 
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960/857 ; 622U 

Art fcle 2. Approval of Plan of l)ivis ion 

by Boa rd and lem!' er s 

§ 6220. Approval of plan of division by board and members 

6220. The board shall approve and sign and the members shall ap­

prove the plan of division in the manner prescribed for the approval and 

signin~ of an agreement of merger pursuant to Article 2 (commencing Hith 

Section 6120) of Chapter 11. 

Comment. :;ection 0220 makes applicable to division the provisions 

of Sections 6120-6123 relating to approval and signing of agreements of 

merger and consolidation. Compare Pa. Stat. Ann., Tit. 15, § 7942(c) 

(Supp. 1975). 

963/358 ~ 6221 

j 6221. Execution of certificate of approval; contents 

6221. (a) After the plan of division has been approved by the 

board and members of the dividing nonprofit corporation, the officers 

shall exec~te an officers' certificate of approval. 

(b) The officers' certificate of approval shall set forth the 

following: 

(1) A statement that the plan of division was approved by the 

board. 

(2) A statement that the plan of division was approved by the vote 

of the members which e<,ualed or exceeded that required. 

Comment. Section 6221 is analogous to Section 6124 (certificate of 

approval of merger or consolidat ion) . 
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968/860 5 6222 

§ 6222. Uotice of approval of plan of division 

6222. "'hen the plan of division has been appoved by the board and 

the members of the dividing nonprofit corporation, notice of the ap­

proval shall be given each member in the manner ~rovided for giving 

notice of meetings~ 

Conment. Section 6222 corresponds to Section 6125 (notice of 

approval of agreement of merger or consolidation). 

96!)/861j 6230 

Article 3. Amendment and Abandonment 

of Plan of 0ivision 

1 6230. Amendment and abandonment of plan of division 

6230. The plan of division may be amended or abandoned in the 

manner provided in Article 3 (commencing with Section 6130) of Chapter 

11 relating to merger and consolidation. 

Comment. Section 6230 incorporates the amendment and abandonment 

provisions applicable to mergers and consolidations. Compare Pa. Stat. 

Ann., Tit. 15, ~ 7942(c) (Supp. 1975). 
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968/J62 J 6240 

Article 4·. Filing Plan. of Division 

and Certificate; Effect of Filing 

§ 6240. FUine coPY of plan of division and officers' certificate 

6240. (a) A copy of the plan of division and the officers' cer-

ttf icat·e of ap~roval shall be filed. 

(b) Except as provided in Sections 6241 and 6242, and subject to 

Section 14J31, the division is effective upon filing the copy of the 

plan of division and the officers' certificate of approval. 

(c) The Secretary of State. may certify a copy of the plan of divi-

sion separate from the officers' certificate attached thereto. 

Comment. Section 6240 i~ analogous to Section 6140 (filing copy of 

agreement of merger or consolidation). Compare Pa. Stat. Ann., Tit. 15, 

§ 7~44 (Supp. 1975). 

968/H63 E ~241 

1 6241. Franchise Tax Board certificate of satisfaction 

6241. A dividing nonprofit corporation "'hich is not a survivinz 

nonprofit corporation and "hich is subject to the Bank and Corporation 

Tax Law shall file a certificate of satisfaction of the Franchise Tax 

Bo.ard to the effect that all taxes imposed by the Bank and Corporation 

Tax La" have been paid or secured. The plan of division shall not be 

filed by the Secretary of State until such certificate of satisfaction 

is filed. 

·Comment. Section 6241 is similar to Sec.tion 6141. 

-6-



968/864 

§ &242. notice to Attorney General; assets held on charitable trust 
or by charitable corporation 

6242. Where a dividing nonprofit corporation holds assets on a 

charitable trust or is oreanized for charitable purposes, a copy of the 

plan of division shall be filed with the Mtorney General before the 

plan· is filed ,.ith the Secretary of State or, if the plan is filed with.· 

a delayed effective date pursuant to Section 14n31, before such date. 

An officers' certificate of such filing with the Attorney General, where 

required, shall be filed with the Secretary of State. T;le plan shall 

not be filed by the Secretary of State until such orficers' certificate 

;l.s filed. 

Comment. Section 6242 is analogous to Section 6142. See the Com­

ment to Section 6142. 

968/365 } 0243 

§ 6243. Effect of division 

6243. on the effective date of a division: 

(a) The dividing nonprofit corporation is divided into the distinct 

and independent ·resulting nonprofit corporations named in the plan of 

division. 

(b) If the dividing nonprofit corporation is not to be a surviving 

nonprofit corporation, the el{istence of the dividing nonprofit corpora-

tion ceases. 

(c) The resulting nonprofit corporations succeed, without other 

transfer, to the rights and property of the dividing nonprofit corpora-

tion in accordance with the plan of division or, if the plan does not 
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specify the distributioll of ri8~~t~ and property ~ as tenants in comr;].on. 

(d) The resulting nonprofit corporations are subject to all the 

debts and liabilities of the di~;iding nonprofit cor~oration in the 

manner specified in the plan of division or, if no such specification is 

made,. as joint and several obligors~ One or more, but not all, of the 

resulting nouprofit cor?orations shall be free of all debts and liabili­

ties of the dividing nonprofit corporation to the extent, if any. speci­

fied in the plan and if all other al'plicable provisions of la,.' are 

complied with. 

Comment. Section 6243 is derived fwo the j'ennsylvania 'ionprofit 

Corporation Lm. of 1972, Pa. Stat. Ann., Tit. IS, 'i 7%6(a), (1)) (Supp. 

1975). Suhdivision(c,) of Section 6243 permits less than all of the re­

sultins nonprofit corporations to be free frol,' debts and liabilities of 

the dividing nOllprofit corporation so long as other la~ls) such as those 

relatin(l to frauJulent conveyances (Civil Code 0j -<439-3440.1) and bulk 

transfers (Com. Code ~§ 6101-6111), are complied with. 

§ (J244. ?ights of creditors and liens preserved 

6244. Rights of creditors against, and liens upon the property of, 

a dividin~ nonprofit corporation are preserved unimpairerl. A lien upon 

the properti of a dividing nonprofit corporation is limited to the prop­

erty affected thereby immediately prior to the time the division becomes 

effective. 

Comment. Section 6244 is analogous to Section 6145. Con:pare Pa. 

Stat. Ann., Tit. 15, :, 7946(b) (Supp. 1975). 

- ).-



968/867 h24S 

, ,,245. Lffect of division on be<juest ~ devise. gift, etc. 

tJ245. Any hequests devise, gift) ~rantil or promise contained in a 

will or other instrument of donation~ subscription~ or conve:yance~ which 

is made to a dividing nonprofit corporation and Hhich is to take effect 

or remain payable after the division, inures to the resulting nonprofit 

corporations pursuant to the terms of the plan of division or, if the 

?lan of division does not provide for the manner of disposition thereof, 

to t:18 surviving nonprofit corporation, it any,. or ~ if there is no 

surviving nonprofit corporation, to the new nonprofit corporations as 

tenants in COm[!1on. 

Cmnrllent. S02ction 6245 is analo30us to Sect ion 6146. 

968/366 , G246 

§ 6246. [;ffect on pending actions or proceedings 

6246. (a) Ar, action or proceeding pending by or against a dividing 

nonprofit cor~)Qration may be l-,rosecuted to judgment which binds the re-

sultine nonprofit corporations. 

(b) The resulting nonprofit corporations may be proceeded against 

or substituted in place of the dividing nonprofit corporation regardless 

of any provision in the plan of division apportionin~ the debts and lia-

bilities of the dividing nonprofit corporation. 

Comment. Section 6246 is derived from the Pennsylvania '·]onprofit 

:orporation Law of 1~72, Pa. Stat. Ann., Tit. 15, 5 7946(b) (Supp. 

1975), and is similar to Section h147. 
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§ 0247 ~ ~viLlentiary effect of agreement 

6247. A copy of a plan of division, certified on or after its 

effective date by the S(;cretary of State or an authorized public offi­

cial of the state or place pursuant to the la'ls of "hich the division is 

effected l..;rho has custody titereof 1 has the same force in evidence as the 

oriz,inal and, except as al~aingt the state, is conclusive evidence of the 

performance of all conditions precedent to the division~ the existence 

on the effective date of the resulting IloulJrofit corporations ~ and the 

performance of the conditions necessary to the adoption of any amendment 

to the articles of the survivin~ nonprofit corporation contained in the 

plan. 

Comment. Section 6247 corresponds to Section f114tL 

968/878 5 G24~ 

~ 621,3. c:ffect of recording plan 

iJ24o. Irnere a division takes place under the laws of this state or 

under the laws of a state or place providing substantially that the 

making and filing of the plan of division vests in the ne" nonprofit 

corporation the designated re31 property of the dividing nonprofit 

corporation, the filing for record in the office of the county recorder 

of a county in this state in ~.]hicl:t real ?roperty of the. dividing non­

profit corroration is located of either (I) a certificate prescribed by 

the Secretary of State or (2) a CODY of the plan of division, certified 

by the Secretary of State or authorized public official of the state or 

place pursuant to the laHs of vJIticll the division is effected, evidences 
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record ownership in the nel.T nonprofit cor\loration of the desir-nated 

interest of the dividin:!, nonprofit corporation in the real property 

located in that county. 

C.OIilftlent. Section G2!+J is similar to Section 611.9. 

968/671 025u 

!\rticle 5. ~)ivision I[Nolving r'oreign 

Nonprofit Corporations 

~ 6250. lJi"ision involvin;-:; forei;:>,n nonprofit corporations authorized 

6250. (a) A foreign nonprofit corporation may be divided into one 

or more doLtestic nonprofit corporations and one or more foreign non-

profit corporations or i!1to two or more domestic nonprofit corporations 

if the foreign nonprofit corporation is authorized by the lah1s under 

,..,rhich it is forllied to effect such division. 

(b) A domestic nonprofit corporation may be divided into one or 

more domestic nonprofit corporations and one or more foreign nonprofit 

corporations or into ttJO or more forei8n nonprofit corporations if the 

laws of the foreign jurisdiction authorize such division. 

COr,.lIl1ent. S'2:ction {)2jO ::"3 based on the Pc!nnsylvania .lonprofit Cor-

poration l .. a"'~l of 1072, ',"3. Stat. A:1n.~ Tit~ i5, ~~ 7941 (Supp. 1975)~ 

Compare Article 5 (comnencin; \lith Section 6lS0) of Chapter 11 (:.,ergers 

and consolidations involving foreign nonprofit corporations). 

S6d/872 ~251 

} (l2Sl. Lat,r contrullin~ division 

6251. (a) If the dividing nonvrofit corporation is a domestic non-
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profit corl-loration, the division shall be effected pursuant to this 

chapter. 

(l:.) If the diviclill[; nonprofit corporation is a foreign nonprofit 

corporation, the division proceedinEs Day be in accordance with the laws 

of the state or place of incorporation of the. jividillg nonprofit cot:"-

poration. :\ plan of division phich satisfies the requirenents of Sec-

tion 6212 shall be filed in order to incorporate a domestic resulting 

nonprofit corporation. 

Comment. Section 62)1 is analogolls to Section 6153 (1aH control­

ling merger or consolication). t'.omrare Pa. Stat. Ann., Tit. 15, j 7942(c) 

(Sup;>. (975). 

96J/J73 

'=J'G8/ J73 ~ <~&f) 

Article 'J. Action to Y';1""',joio Division 

§ (}26D. Limitation on action to test validity of division 

(12(JO. [,xcept as provideu iE Section 6261 ~ uo wemter of a nonprofit 

corporatiou has a right at law or in equity to attack the validity of a 

division or to have the division set aside or resclnded except in an ae-

tion to test whet~ler t:.he number of memberships require"";' to approve the 

plan of division have beer~_ le~ally voted in favor thereof. 

COIilment.. Seetio'l 62tiU is analogous to Section 6160. 

968/874 } G2<\1 

§ 6261. Action t(;. enjoin or rescind division 

0201. An action to enjoin or rescind a division ~hich is manif2st-

ly unfair to the property rights of a menber or a class of members may 



be brought by -3. metT~_ber ~.Jhose ri(-~Ilts are or Fill he affected and who 

holds a me;:nbership that satisfies both of the following requirements~ 

(a) The membership was held of record on the date for the deter­

taination of L.:embersllij?s entitle~ to be voted on the plan of clivision. 

(\,) The melObersliip ,laS not voted in favor of the ,)lan of division. 

Comillent. Section 6261 is analogous to Section ry161. 

960/075 ; S262 

) u262. Limitation on action 

6262. ,TO dction pursuant to Section 62G1 to enjoin or rescind a 

division tJay 'ue cOlilmcnced more than 6() Jays after the effective date of 

the division. 

Comment. Section 6262 is analogous to ~jection f.lh2. 


