
1163.70 ,J13/76 

'bmorandum 76-';0 

Subject 0 Study 63.70 - Evidence (Eminent'omain and Inverse Condemna­
tion) 

At the January IS7;J meetin3, the Commission commenced consideration 

of iiemoranduUl 76-0, a second copy of ",hich has been sent in order to 

complete consideration at tile September 1976 meeting. In January, the 

Commission reviewed the firs t 17 pa<:es of ;·lemorandum 76-G, which discuss 

Evidence Code Sections 810-816, and made a number of decisions. See 

extract of clinutes of January 1976 meeting, attached as ;<;xhibit I 

(pink) • 

The staff plans to continue consideration of ;'ieh10randum 76-6 on 

page 17, beginning with Evidence Code Section 817. .Any questions or 

problems concerning the earlier sections or the Commission's action on 

the earlier sections should be raised at that time. The staff has the 

follot-1ing additional points concerning the Evidence Code provisions at 

this time. 

~ t!1U. Article applies only to condemnation proceedin?;s 

In January, the Commission deferred consideration of the question 

whether eminent domain valuation rules should be !>lade applicable to 

valuation of property in other types of actions until it had completed 

its review of the eminent domain provisions. Since that time, the case 

of In re i'larriage of Folb, 53 Cal. App. 3d 862, 126 Cal. <ptr. 306 

(I 976), discussed the issue somel"hat, noting that ""'either the Family 

Law Act, nor the decisional law of this state relatinr, to community­

property division offers any particular guidance as to how the value of 

a disputed real property asset should be ascertained." 53 Cal. App.3d 

at 868. The court al'plie<i the eminent domain valuation rules to the 

case before it, stat in!'; that "This principle of the relevancy of evi­

dence of a sale or purchase of property being valued, made within a 

reasonable time before or after the date of valuation, found in condem­

nation proceedings, seems applicable here." j3 Cal. App.3d at 867. 

lIot;ever, the court rejected the eminent domain rule that valuation may 

only be sho\m by expert orliniotl testimony ~ citin~ Section [;10 (l\rhich 

limits the valuation rules to eninent domain and inverse condemnation 

proceedings), and stating that "both reason and logic" dictate that 
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valuation in noncondemnation proceedings ruay be shown by meanS other 

than expert opinion. 53 Cal. App.3d at R71. 

§ 316. Comparable sales 

The staff plans to refer in the Comment to Section 816 to the 

recent case of City of Los AngelEs ~ RetIa" Enterprises, Inc., 16 

Cal.3d 473 (1976), which both supports the policy of liberal admissi­

bility adopted by the Commission and clarifies the law relating to 

admissibility of comparable sales affected by project enhancemEnt and 

blight. 

§ ~22. Matter upon "hich opinion may not be baDed 

Memorandum 76-6 notes a pCJsDible conflict oetween Evidence Code 

Section 822(c) and RevenUE and Taxation Code Section 4986 (Exhibit 11-­

yellOl'), relating to tho edmissibility of taxes on the subject property. 

The relevant portion of Section 4986 reRds: 

The subject of the amount of the taxes which may be due on the 
property shall not be considered relevant on any issue in the 
condemnation action, and the mention of said subject, either on the 
voir dire examination of jurors, or during the examination of 
witnesses, or as a part of the court's instructions to the jury, or 
in argument of counsel, or otherwise, shall constitute grounds for 
a mistrial in any such ac~ion. 

The Commission's consultant, Hr. Da.~kert, has written to sugr,est that 

this provision be repealec'.. See Exhibit III (green). 

Plr. Dankert also has a numbe~ of other prob lems with Section 4986: 

(1) It should be reore.anized and perhaps spat into several sec­

tions. 

(2) It does not provide for cancellation of taxes in the case of 

possession prior to judgment by egreement of the parties rather than by 

court order. 

(3) There are problems in the interrelation between Section 121i8.420 

of the Eminent Domain Law and Revenue ;md Taxa£ion Code Section 4986. 

The staff does not understand the nature of the problems referred to; 

perhaps :1r. Dankert will be able to elaborate at the meeting. 

Shot1ld the Commission decide that any amendments of Section 4986 

are necessary, there are a ~umber of technical amendments that also 

should be made to conform the language relating to immediate possession 

to that used in thE Eminent Domain Law. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Memorandum -16·~ EXHIBIT I 
Minut.es 
January 15, 16, and 17. lyt6 

. S'll}DY 6J. 70-EVlPElfCE:(E~-oow.I1f Arm . 
ItniIiJR$lil,~IQifl; .' ,. . - "-.~ .. 

, . 
. .. 'l'be. Co_~s1on began cQh~i~rat1o~.ot_~nll1l\1!ll1il-6, :atJdt~p~i~d,.·­

oftheEV:td~iite O!>\i~ .telllt;1ngtO~B1Uf!1 dlil\Q£iis ;'JtJd'~m'f:.tts,1Iieci~_~1-QJl ;. ' 
" - .,' . -._ _ _- ,.-., .- ,_ 1,"'-'."' - - - _- .' -" .'. 

!lndihv~r')e" ;~dernfiijtf.on cij ~E.';JfS:~ct;~-fllQ..82:a h,~~-~H8iOA . ~1d~ted·· . 
. _- ,~ ___ .. ", '_.':'-" .. ' "":'" "-",.- _, _" .. _: :",-'",-" :_'- -:.<-~~:--''-~-;--~'-':.---' _-.::·~-~"_:,,--' __ -:i~/·;'>_~-' -: __ ,'::':'~~-:':~:r.\ ,_;,:<:,<:. ",- '.'---- -, 

See~lons -610 f;h:t:O~.el6.tutd~d.tiotr~d~~e~,~o~.6~ ~.""'. .....•.... "': ;, . 

,·.ft;&'C~ai~~~eoll~J.nj;f~btir$J': ': . ., 

• l'.~~!lJ~ti.!tI'·OfYml~her'~di~~19.~~.be~toa~~, l!ot\1at, .• 

the-1>peela~;tui~~-o1'~;;~ltenc~to~~~~~i~~~·~i·t~;~ne. do.U!~· 
• -: ';.-;': ' . ..:." ,,~ .. J: .. '.'~~'.~.,~._. ',' ;.:,:.>.j ,'. 

',' .," .. ,.:,:";,:' .. ' .~,:'-': :':".:.' :':;", "".'-"",' .. ':·"'--""- .. :.-.'"':"'~""">·"'h', .~:-::j:</,.'," . ';.:." '" ", ': ... , 
. .1nvers~c01'Id~~:t~1iI()U'1ct. be l!PPc~J:If4ti).'~~~:R~eIIln8li v1;l8~ feb'liI:1'ket· 

. ~< " .. :', .' '. ':':.> '>r" ,:'/' ,/. '. >: .' :.,:'~;, < .. ' . :,'<',: ~""",.,, :">".'"'' :~<. ":~\ '-,':',_:'~"~.'~'-:~:-,;J~ .. .-.~:~<,:--:, .. ,;'"/'--; "~':';-'i .~",i" .< ~ .' .' ,;. , < . .' >: ,:'. 
'. v,d~ au.t'~;lWte~~, p~lal\e:¢O~~d~~'~~er ••• the.'.C~lISar)'ileC1i!1oDa'. 

m··~~;;t;~~~·~-.g~~~i;\"t' .•..... 
. .... 3 •. llete~~tolttoai!'ltlW ;itl.~~'qr:'.~~~.£cm· '(4J·>.f~t.~ 813. 
, '. ":: ~.' .:' .',' ;~. ':.", ~~,''.'',:,,: ,,{'.,.Y.- :.",:';,:: . ,:;:.: '~ .. ' :.:,' ;,.'.: ., .. ' .:' .'. :'~1,';,-::;'.)\))' ';'~.·'::'.7' C!,' f ~.:~:.---. ,:"; : .. ).;,:':.: :::;<>'':'-~':.'" . ,~! ... ~ .. ,",' :.', /,:'.. ,.' '., 

1ii1iit;izlse,,1'delice ·()f'~lue •. (Jf .. Pl;QJitti:ty' ~ -~1~)1/~('~_~, (reJec~lD8' the "'" . ''-; «. '.' ,,~ .;:._:- .~:. "<, '~,' .:<: :. __ :' :" ,''',' ,.': .. ' '.: .'.' ;', ":;:,' :.:.:-,.: .~:. :,':'::.;:':~~~.;::"':~'.:~ <>;,~:,,<>,;,\·r,:.;:,·'o.~:,' '::"'~: " <,' :'{~'.;~.' ;' ~ .)' ':"':'::<:" ' . .-
lesare~ti'tetlvea1!P~cb dt th&~i;i'A~!llilM~\~i.:'Ai'i >,. 

',4; >~t1't~:,~}~,p~v~~nS:~ta:~~~~~t~:t~fsec.~~~n .. 
. Blj(a)(aJ ~~DQltdto,ri!4d.: ...• • ,"':' 

, ".:",'. '. • ", " •. ,,'. , • < 

813. .(~) ··.·~:.vaiu~~tP,~~~·!Mi,b'e;,~-'QlJ~,·Wy .tblil,OpttllQQ .. ' 
ot: .. ' _. '/ . '- ';.; .. -

'.,."'" 

• .•. ~,;~l~~~~\'i.~t!~}~~~:i;@1:ti~~,~~';",.: 
.,.- .".,. . 11'" .•.... ···C-. 

. C~nt •. sectJQI1 01](& )(2) iseDlet1d~~to IIIBk¢ clear tbat not only. thef'eeo,,~roftl\e proPe.-t¥. ,llUt aOYJM;'rsonhliVtng <lcQlllptinlla ble 
interest in the}lrOPf!rty •. msy tedt1fYdB Cto,~valueof the property' 
or. bia 1ari;erestthere1n. Of. <:ode Clv.-proc.'§§ '12]5.110 ("property" 
defined) il nd1263. 010 (::1~ii'rtoc!3il!pensat1onJ. ....., . " . . '. ". 

. , . ' 

" 
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Minutes 
January 15, 16"ahd 17. 197tl 

5. Referrtl(lto staff . the iailguage Pl!Cl~Sed'tO'be <lddeda8 ~U~Y1i110ll·· .. 
(a)(3) of, Sectiori 813 :hi apievlous terltJtive,fe~~~~1Onof,theColllm~II­
non, with inatructions1;o draft l.anUl,lgesppllc$ble toof'f:b:ers or . 

eJIItlloyeeSOflJllrtriershlpsdoo unincorporated aseocfatlollsa!l!l to collBider. 

Whe~her.~~t shott1dindlcatetbat the court lJas the pavertoN!str1et 
'. - - '. -- '. -~ 

the number. of wf~efils,eswilo.rilayte$tff)" a,8 to vi!l,ue .. 

. 6; 1Iee6i!lnendednOllh$1ISe Ul~WM&4oh{~ro¥Sed.loilgb,or in, 
- , -, ' -- -" - '- "'-i lo- ,',' .," '. 

Se~ione B14 9n<i 815. , . 

7; 'Referredios:lidff the lal'lgU!lge PtOpo~d 'ttl, bead~ed aesul,cl1vialOll 

(c J Ofsecti~ B161n aprevtous tenti1,tiVerecOlllllei¥l,..t~Oi1 ofthe.18s1oa, 

with inllt.rue,t1orts to dr .. rt ltInguageCOdlfyillgtbe~le'that ~reilt~t!tUde 
1s&11~d'1n l:to$8.oE'.1Ci!l1n1Ii1itlon of snexpertwl~isl!i. It was illaOSUlr8Ei8t~ , . "', - - --." - " ' 

that la.~be ptittn,the C~titldlC8tl~ triait;, whiletlHr, eourt ~boUld ' ' , .-

be liberal ina llowillg .mexpert w1tI\l!lIl1wid~ 41~retloniith11i selection . ' - -,' ,- - -,'. -., . 

of comparable salim'; theCol,lrtsho\lldstUlddhei'e1:() tb~f standard illthE' 

lltat.~te th!ltCOJPPBrah1e Sill~nll.lBt not be too 'r!!lllOi;~izI time, stSce,811d 

olillTtl etet. ''!'be' e,tatf was al!lO dil'ected tocheCkthe~ JsSt; pa~tVallh olthe 

propelled COllllbentexpld1ntnt~ liI~bdf V:1 ~lon (c) in' S~ct1tm.;~1,6 (notillg ~t 

existence of' proJectenhsDC.i!IIIe.tlt,or bli'ght ~eoII!pa""bl,e' ",Uesisoae aspect 

61' relevance) iii viewot'G possible ~iliuiu'r~l!l~ti~t~~ineht'~1i1laW. 
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Memorandum 76-8n ,; ... 

EXHI.BIT II 

[REVENUE & TAXATION CODE § 1!9% 1 

§ 4986. Cancellation of tliKI'S. etc.: I'rocedun wherCj!ovei1lmental 
en~ty acquires property after the lien date . 
(arAIl or any ponion of any tall, p"!lalty, or l:ost~. h<'1ctofoTC 01 
hereafter levied, may, on satisfactory pmof. be. call"d.!d by the 
auditor on order of the.board of sllpCrvisn .. ~ with th~ wnth:n ~OIl<;CJll 
of·the county legal adviser if it was lC'lI<:d or charp,p.d. IlfRO.ln) Mim' 
than once.. . 
(2) Erroneously oriUegalJy. 

(3) On the cau.;eled portion of an assessment that has oo.:m decreased 
pursuant to a correction authorized by Article I (comrriencinJ with 
Section 4876) of Chapter 2 of this part.. . 
(4) On property which did not exist on the lien date. 
(S) On pro(lerty annexed after the lien date by the public entity 
owning it .. 
(6) OJ:! property acquired prior to September 18, 1959, by the United 
StaleS of America, the state, or by any county, city, school district or 
other political subdivi~ion and which, because of such public owoer­
ship, beciune not subj( I to sale for delinquent taxes. 
(b) On property acquired after the lien date by the United States of 
America, if such property upon such acquisition becomes exempt 
from taxation under the laws of the United States, or by the state or 
by any county, city, school district or other public entity, and because 
of such public ownenhip becomes not sub~t to we for delinquent 
taxes, no cancellation shall be made in respect of all or any portion of 
any such unpaid tax, or penalties or costs, but such taJ., toaether with 
such. penalties Ill\d costs as may have accrued thereon while on the 
secured roll, shall be paid through escrow at the close of CIICI'OW or, if 
unpaid for any reason, they shall be collected like any other taxes on 
the unsecured roll. If unpaid at the time set for the aale of property 
on the secured roll to the state, they shall be transferred to the 
unsecured roll punuant to Section 2921.S, and collection thereof shaU 
be made and had as provided t herein, except that the statute of 
limitations on any suit brought to collect such taxes and penalties 
shall commence to run from the date of transfer of such taxes. 
penalties and costs to the unsecured roll, which date shall be entered 
on the unsecured roll by the auditor opposite the name of the aasesaee 
at the time such transfer is made, The foregoing toll of the statute nf 
limitations shall apply retroactively to all such unpaid taxeslUid 
penalties so transferred, the delinquent dates of which are prior to the 
effective date of the amendment of this section at the 1959 Regular 
Session. 
If any property desclibcd in this subdivision is acquired by 8 negoti­
ated purchase and sale, gift, devise, or eminent domain proceeding 
. after the lien date but prior to the commencement of the fiscal year 
for which current taxes are a lien on the property, the amount of such 
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current taxes shaH be canceled llnd neither the person from whom the 
property was acquired nor the public entity shall be lillble for the 
payment of slIch taxes. If, however, the property is so acquired after 
the commencement of the fiscal year for which the current taxes are 1\ 
lien on the property. that portion only of such current taxes, together 
with any allocable penalties and costs thereon, which are properly 
allocable to that parI of the fiscal year which ends on the day before 
the date of acquisition of Ihe property shall be paid through escrow at 
the close of escrow, or if unpaid for any rcas,,'!, th~y. shall 0-: 
transferred to the unsecured roll purslIe.1l1 to Section .'9,' 1.5 and shall 
be collectible from the persall from whom the pmp"II)' Wa.' aL'4 U Ired. 
The portion of such taxes, together with any pellaltie. and costs 
thereon, which are allocable to that [Jart of tl:le n~.,al year which 
begins on the date of the acquisition of the properly, shall be canceled 
and shall nol be collet:tible either from the person from whom the 
property was acquired nor from the public entity. 
In no event shall any transfer of unpaid taxes, pcu:litie, or co,.'ls be 
made with respect 10 properly which has been tall de~ded 10 the stale 
for delinquency. 
For purposes of this subdivision, if proceedings hr acquisition ()f the 
property by eminent domain have not been COli' ·nenced. the dale of 
acquisition shall be the dale that the conveyan,. ~ is reconk-d in the 
name of the public entity or the date of actual possession by the 
public entity, whichever is earlier. If proceedings to acquire the 
property by eminent domain have be:!l1 commenced and an order of 
immediate possession obtained prior to acquisition uf the property by 
deed, the date of acquisition shall be the daft: upon or after which the 
plaintiff may take possession as authorized by such {}fdel of immedi­
ate possession. 
The subject of the amount of the tax.::; which may be due on the 
property shall not be considerro relevant on any issue in the eondem 
nation action, and the mention of said subjL'Ct, either on thc voir dire 
examination of jurol"lJ, or during the examination of witnesSt's, or as a 
part of the court's instructions to the jury, or in argument of counsel, 
or otherwise, shall constitute grounds for a mistrial in allY sm:h 
action, 
No cancellation under paragraph (2) of subdivision (a) of this section 
shall be made in respect of all or any portion of any tax, or penalties 
or costs attached thereto, collectible by county officers on behalf of a 
municipaJ cotporation without the written consent of the city attorney 
or other officer designated by the city council unless the city council. 
by resolution filed with the board of supervisors, has authorized the 
cancellation by county officers. The resolution shall remain effective 
until re&cinded by the cily council. For the purpose of this section 
and Section 4986.9, the date of possession shall be the date after 
which the plaintiff may take possession as authorized by order of the 
court or as authorized by a declaration of taking. 
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EX;fnlTT I II 
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1'HOMAIo .... a.Ntllt • .,. 

" .... ,,1: .. M. 'lliUETljHO 

TLu ..... M. Dukel"t 
POST O"'~IC~ ao,K 1 ..... .;1 

VI:N,-UftA. CAt..'OIllN4A 830'01 

{aOSj ,,-43 ~ •• 7" . 
January 14, 1976 

• 

Mr •. Johl1 ~qlly 
Bxecut.iv~· S.C'~taty·. 
Califo~ia '.~'tf. IhiIvuUin COIIIIIIission 
stanford: LaWScJtQol . 
ste.nford. california 94305 

• 

RE: Svide~eof Assessed Valu;l.tion in 
.' ColldQlnatioll Pl:OCeedinge/ ~llation 
and~~i_ntof '1!xee. '. . ..... .' 

Dear Mr. DeJlGlul.ly: 

·~~seofthJ.s letter is tOformalbe the con­
versatiQti whiQ!'h I h;lClyith Mr. Sterlingrec:enUYaPout the 
probl8111S cte.tea by' ~~\.lI!I ilnCilTii'ixa tiqp., ~e: SeQtipn4986. . 
ded:Lng yith the can,ce'llat$,Qn...qr~t:~ .~'.' ~{on" .. 
ment ofp~rty ~.a. :Tht.iIl~i~ i •. ~'C!'f'~!I:l<IRgest 

. andll108t c~ftuliil9':J!l;lctiQll;s .. inthee.1i.f~eb4eJ. '~ds 
the·f(Uld. oftlles8ctiOtltbet:eiEl. apara ...... ph id\i@ ie a pro'­
duet of. tb.19~9~m:hllelltto the secHoif. 'ltdeala with . 
cancellation ··and·se~~ati9n of ta,xe •.. ,'andwlththtiaaiaissi­
bility of, evideM8Qftaxe.<1ue in condealnatiOnproceedinqs • 

. . ·,Ttl • .19l~ '~nt;prOVi.deQ that ClAy.ntion of . 
the s1lbj~t .~··'t1~e.d.8d.ShanilGt 'be eon.i~redt:el:evant 
on anyiuue~t~;¢()ridel\lllationact:i01l. !·'1.'ne~nt . further Pt"OVidea. th ... t theJllenticmof.bbe.1it!bjeet .. nfs'gl:'Q\lI'iQs . 
for allistrilil. •.•. 1'hissection 'w,as iJ,D.nbt4;~bl.tbec;QDd.iUli~n 
in earlierstuqiea j)f' theBVidence Cod&'{$$8~ts, 
Rm'l:l£u,ons .• Ah!t ... '. f*1$1I" .\70.9 .. 1..- . 3 .•.. ' .. })P ..... ' .•• A ... ""4E! .... ·.t.h ..... toI;t. ..9h .A-SO, ca orn;1;iawRevI8 cme~ ... i<IR1 1961) •.... U·appeare to 
confUetyith 8Videneeqode .se~t:ion . 832# •• ~. (c) ~., wb-i.oh 
Perltd.ts QOJUI~t:at;1On;' ~t8lce""cat!tual;q%,". :eu(ttmated"for 

~:~tt:'~o€~e=~~Jh:sr;=:¥=::l:.:o~!:!.r:!~i~n 
Qn theaQtlla't: •. ~"·.due.'/fflet'llt th~·. wit;nGliseslUe4 ·a . grossly 

. illlproperaJllOUht of~estinlated taxes _." .... . 

It should also be pointed out tbat pl:'ior to the 
1959 amendment the issqance of an order for possession did 
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Mr. John DeMOu1ly 
January 14, 1976 
Page Two 

not terminate the property owner's liability for real 
property ta~es. The 1959 amendment did this, but some 
practical administrative problems have arisen out of the 
1959 amendment which are not resolved by Code of civil 
Procedures Sections 1252.1 and 12 52.2 or its successor 
sections 1268.410, 1268.420 and 1268.430. The discussion 
to follow will be directed toward 1268.410 and 1268.420. 

Section 1268.410 places liability upon the plaintiff 
for any ad valorem taxes, penalties, and costs upon the 
property acquired by eminent domain that would be subject to 
cancellation under section 4986 of the Revenue and Taxation 
Code, assuming the plaintiff is a public agency. 

Section 1268.420 authorizes segregation on the 
assessment role of properties being acquired by eminent 
domain. Such. segregation, however. is authorized only after 
the taxes on the property are subject to cancellation pursuant 

. to Section 4986 of the Revenue and Taxation Code. This choice 
of language creates certain prOblems. Section 4986 bas been 
construed by some county counsels as authorizing cancellation 
only after judgment. Specifically, in these counties there 
is no cancellation of taxes after the issuance for the order 
of possession. Thus, in such counties by virtue of the 
language in section 1268.420 it is arguable such taxesshciu1d 
n.ot be subject to cancellation until after judgment. Such 
cancellation would, however, be retroactive. Incidentally, 
in the handling of~ome condemnation'cases because of the 
oversight or inexperience of counsel the property owner con­
tinues to pay taxes and the agency does not necessarily refund 
this money to property owner at the conclusion of the case. 

A further prOblem exists because of the language of 
Section 4986, which would appear to preclude cancellation of 
taxes where suit has been commenced and possession is by 
agreement between the parties rather than by order of posses­
sion. once the property was acquired, cancellation would 
appear to 'be proper orily as of the date of passage of title. 

In conclusion. it would appear that the provision 
dealing with condemnation evidence should be deleted from 
Revenue and Ta~ation code Section 4986. In addition, the 
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c 
Mr. John DeMoully 
January 14, 1976 
Page Three 

section should be reorganized and perhaps split into 
several sections and the provisions dealing with cancel­
lation, apportionment and segregation of taxes should 
be clearly spelled out. 

Your consideration of the above matter would 
be appreciated. 

Very truly yours, 

TMD:bl 

I 
I 

I 

I 


