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emorandum 76-38
Subject: Topics on Agenda

At the last meeting, the Commission discussed the topics on its
agenda. This memorandum is a followup on matters raised at that time

and also presents some additionmal matters for Commission comsideratiom.

Continuing Topics on Agenda After Recommended legislation Enacted

At the last meeting, concern was expressed that a number of topics
have been continued on the Commission's agenda for a number of years to
permit continuing study of topics upon which legislation has been en-
acted upon Commission recommendation. For example, the study of the
Evidence Code was authorized in 1965 to permit continuing study of the
Evidence Code which was enacted in 1965 upon Commission recommendation.
Pursuant to this authority, the Commission submlitted recommendations in
1967, 1969, 1971, 1973, 1974, and 1975. The Commission alsco plans to
make an overall study of the Evidence Code in the next few years.

The concern expressed by the Commission was that the inclusion of
topics upon which work has been completed adds a number of topics to our
agenda, some of which are continued on the agenda for many years without
any additional recommendations. The arbitration topic, discussed below,
is an example of such a topic.

The staff has given some thought to this problem. The problem
could be cured by adding a2 provision to our enabling statute that would
permit the Commission to submit recommendations for the modification or
supplementation of legislation previously enacted upon Commission recom—
mendation without the requirement that the topic continue to be listed
in our Annual Report under "Calemndar of Topics for Study." However, the
staff does not believe this is the time to submit such legislation to
the Legislature. If the Commission desires, the staff could discuss
this matter with Assembiyman McAlister énd determine whether he is of

the contrary view,

Modification of Contracts

There are several other matters in connection with the calendar of
topics that should be considered by the Commission. The topics are
listed in the portion of the Annual Report attached as Exhibit I. At
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the suggestion of the staff, the Commission decided to drop the teopic
"whether the law relating to modification of ceontracts should be re-
viged." I have seen a preliminary draft of the write-up of our 1976
statute oo this subject. The write-up suggests that the Commission did
not adequately deal with the problem of whether new consideration is
needed for am oral modification of a contract. (The Commission decided
not to follow the Commercial Code provision with respect to the require-
ment of new consideration.}) The new statute does not remove the former
uncertainty vhether neir consideraticon is needed for an oral modification
of an oral contract. If the Commiszion wishes to review this questien

again, the topic should be retained on our agenda.

Dropping Three Topics Included in Tort Liability Topic

We are informed that the Assembly Concurrent Resolution éuthorizing
the Commission to study the subject of tort liability was adopted. A
copy of the resolution is attached as Exhibit III. See page 8 for the
provision authorizing the Commission to study tort liability. In light
of this authorization, the Comnission may wish to recommend that the
following topics be dropped from its agenda on the ground that they are
within the broad authorization to étudy tort liability. The topics that
might be dropped are:

Prejudgment Iinterest
Offers of compromise
Sovereign or governmental immunity

Although the first two topics are broader than just tort actions, the
probiéms with respect to the two topics exist primarily in tort cases.
The staff believes that sevarelgn or governmental immunity is included
with ﬁhe topic tort liability; we also are authorized to study inverse
condemnation and eminent domain and do not propose to drop those topics.:
- The Executive Secretary has received one letter and a number of
telephone calls requesting information as to the Commission's plans with
respect to the study of tort liability. I called Assemblyman lMcAlister
to ask how I should respond to these inquiries. He said that the study
willl be conducted by the Joint Legislative Committee on Tort Liability
and that there are no present plans to invelve the Law Revision Commis-
sion in the study. The Law Revision Commission would be inﬁ#lved in the

study only if at some future time the Joint Legislative Committze and
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the Commission jointly agree that the Commisslon could be of assistance
to the Joint Legislative Committee with respect to some specific aspect
of the study. The staff suggests that the Commission include a notatien
of this understanding in our Annual Peport so that interssted persons
w111 know the reason we are not actively studying the topic of tort

liability.

Arbitration

At the last meeting, the Commission requested a report on what the
State Bar and Judicial Council were doing with respect to arbitratiom.
The staff had reported that both groups had been working in this area.

The State Bar, through the State Bar Special Committee on Arbitra-
tiocn, and the Judicial Council haves for a number of years been actively
studying the use of arbitration in superior court cases with the view to
developing special court rules to govern arbitration of such cases.
Chapter 1006 of the Statutes of 1975 enacted Code of Civil Procedure
Section 1141.10 which directs the Judicial Council to prowide by rule
for a uniform system of arbitration of certain cases in superilor courts.
The rules developed pursuant to this mandate are discussed in an article
in the September/October 1976 California State Bar Journal bveginning on
page 472, It is reported on page 558 of the same issue of the Califor-
nia State Bar Journal that the rules as finally adopted incorporate many
suggestions of the State Bar Special Committee on Arbitration. The
rules are substantially different than the rules that apply in contrac-
tual arbitration under the statute enacted upon Commission recommenda-
tion. Since the arbitration under the rules takes place in a superior
court actiomn, the staff assumes that attachment and other provisional
remedies will be available as in other civil actions. The new court
rules do not deal with the availlability of provisional remedies in
contractual arbitration. In this connection, see DIxhibit II attached.

We are advised that the State Bar Special Committee on Arbitration
will be continued as a committee of the Business Law Section. This com~
mittee is studying a number of aspects of arbitration law now, and we
have called to the attention of the committee the problem of provisional
remedies in arbitration. In addition, the State Bar Committee on the

Administration of Justice is studying arbitration of attorney’s fees.
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. It is possible that the Commission will want to werk with the
special jtate Bar Committee In devzloping a procedure for attachment in
an arbitration proceeding. sccordingly. the staff recormends that this

topic be retained on our agenia.
Respectfully submitted,

John H. Deiloully
Executive Secretary



Memorandum 76-88 »
EXHIBIT I

CALENDAR OF TOPICS FOR STUDY

Topics Authorized for Study

The Commission has on its calendar of topics the topics listed
below.! Each of these topics has been authorized for Comemnission
study by the Legislature?

Topics Under Active Consideration

During the next year, the Commission plans to devote
substantially all of its time to consideration of the following
topics:

Nonprofit corporations. Whether the law relating to
nonprofit corporations should be revised.

The Commission plans to submit a recommendation to the 1977 Legis-
lature for & new comprehensive statute relating to nonprofit corpora-
tions. This recommendation is being developed in cooperation with the
State Bar Comittes on Corporations snd & Spscial Subcommittee on Non-
profit Corporations of the Taxation Section of the State Bar. G. Ger-
vaise Davis 111, a Montersy lawyer, has ssrved as the chief conmsultaftit to
tha Commission on this study. Peter A. Whitman, a Palo Alto 1nuyer; alao
haw served as a consultant. Numerous other peraons and organizations
ﬁl?l cooperated in the study; they are listed in the acknowledgments in
the Commission's recommendation. See Recommendation Relating to Non~
profit Corporation Law (January 1977), to be reprinted in 14 Cal. L.
Revision Comm'n Reports 1 (1978).

Creditors’ remedies. Whether the law relating to creditors’
remedies including, but not limited to, attachment, garnishment,
execution, repossession of property (including the claim and
dellvery statute, self-help repossession of property, and the
Commercial Code repossession of property provisions), civil
arrest, confession of Judgment procedures, default judgment
procedutes, enforcement of judgments, the right of redemption,
procedures under private power of sale in a trust deed or
mortgage, possessory and nonpossessory liens, and reiated
matters should be revised.

! For Information concerning prior Commisnsion recommendations and  atudies
concerning these topics und the legislative history of leglslation introduced to
effectuate such recommendetions, see “Current Topics—Prior Publications and
lgglshtlve. Action,” infra.

¥ Section {0333 of the Government Code provides that the Commission shall study, In
addition to those topics which it recommends snd which are approved by the
Le hlt;re. gny topic which the Legislature by concurrent resolution refers to it Jor
nech study, i



The Commission, working with a State Bar committee, is now
engaged in drafting a comprehensive statute governing
enforcement of judgments. Professor Stefan A. Riesenfeld of the Boalt

Hall Law School, University of California at Berkeley, is serving as the
consultant to the Commission.

The CUmmission”published 4 recomsendation relating to wage gar-
nishment procedure in April 1975, but no bill was introduced in°1975 to
effectuate this recommendation. See Recommendation Relating to Wage
Garnishment Procedure, 13 Cal. L. Revision Comm’n Heports 601 (1976).
The Comminsion has received comments on the 1975:recommendation from
various persous and organizations, including the State Bar Committee on
Relationa of Debtor and Creditor, and plans to have a bill {ntroduced in
1977 relating to this subject. - -

The Commiasibn plans to submit a recommendation to the 1977 Legia-

. lature proposing several technical revisions in the staetute relating to
-enforcement of sister state money judgments. See Recommendation Relat-
ing to Sister State Money Judgments (April 1976), published as Appendix
IV to this Report. ' .

Condemnation law and procedure. Whether the law and
procedure relating to condemnation should be revised with a
view to recommending a comprehensive statute that will
safeguard the rights of all parties to such proceedings.

The Commission is engaged in a study of the prﬁvinions of the

Evidence 7 7
CCode relating to evidence in etninent domain and inverse
condemnation actions and is making a study to determine
whether any additional changes in other statutes are needed to
conform to the new Eminent Domain Law.

Evidence. Whether the Evidence Code should be revised.

The Commission has undertaken a study of the

differences between the newly adopted Federal Rules of

Evidence and the California Evidence Code. Professor Jack

Friedenthal of the Stanford Law School is the Cotnmission’s
consultant on this study. The Commission glec is making a study of the

experience under the Evidence Code to deteraine whether any revisions

are needed.



Child custody and related metters. Whether the law relating
to custody of children, adoption, guardianship, freedom from
parentai custody and control, and related matters should be
revised. 7
.  Profeasor Brigitte M. Bodenheimer of the Law School, University of
Californias at Davis, hes been retained as & consultant on this topic.
She has prepared two background studieu--anb

Crelating te child custody and the other to adoption. See
Bodenheimer, The Multiplicity of Child Custody
Proceedings—Problems of Caltfornia Law, 23 Stan. L. Rev. 703
{1971); New Trends and Requirements in Adoption Law and
Proposals for Legisiative Change, 4% So. Cal. L. Rev. 10 (1975).

The background studies do niot necessarily represent the views
of the Commission; the Commission's action will be reflected in
its own recommendation. Mr. Garrett d. Eimore has been ratained as &

consultant on one aspect of the topic--a project to eliminate the over-
lap between the guardianship and conservatorship statutes.

Lease law, Whether the law relating to the rights and duties
' lttend;nt upon termination ot abandonment of a lease should be
revised.

The Commission plans to submit a recommendation on one aspect of
this topic to the 1977 Legisiature. See Recommendation Relating to

M_Dmges in Action for Breach of Lease (May 19?6}, publistied as Appendix
¥ to this Report.

Inverse condemnation. Whether the decisional, statutory,
and constitutional rules governing the lability of public entities
for inverse condemnation should be revised (including but not
limited to lability for damages resulting from flood control
projects) and whether the law relating to the liability of private
; persons under similar circumstances should be revised.

The Comnission plans to study one or more aspects of this topic
_during 1977.

Other Topics Authorized for Study '
The Commission has not yet begun the preparation of a
recommendation on the topics listed below. :

Parol evidence rule. Whether the parol evidence rule should
be revised.

Prejudgment interest.” Whether the law relating to the award
of prejudgment interest in civil actions and related matters

should be revised.
Class actions, Whether the law relating to class actions should
be revised. :

Offers of compromise. Whether the law relating to offers of
compromise should be revised.
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Discovery in civil cases. Whether the law relating to

discovery in civil cases should be revised. '

_ Possibilities of reverter and powers of termination. Whether
the law relating to possibilities of reverter and powers of
termination should be revised.-

Marketable Title Act and' related matters. Whether a
Marketable Title Act should be enacted in California and
“whether the law relating to covenants and servitudes relating to
land, and the law relating to nominal, remote, and obsolete
covenants, conditions, and restrictions on land use should be
revised. _

Tort liability. Whether the law relsting to tort liability should
be revised, including the rules governing iisbility for and the amount

- of compensation or damages to be paid on account of injury to or death
of persons or demages to or destruction of property and the manner and
mathod of detem;nation and payment thereof and related matters, includ-
ing a lr;udy- of iisﬁiiity arising from defective products, whether based
on Eontrsct or tort. '

Topies Continued on Calendar for Further Study
On the following topics, studies and recommendations relating
to the topic, or onie or more aspects of the topic, have been made.
The topics are continued on the Commission's calendar for
further study of recommendations nat enacted or for the study
~ of additional aspects of the topic or new developments.

Arbitration. Whether the law relating to arbitration should
be revised. |

Escheat; unclaimed property. Whether the law relating to
the escheat of property and the disposition of unclaimed or
gbandoned property should be revised.

Unincorporated associations. Whether the law relating to suit
by and against partnerships and other unincorporated
associations should be revised and whether the law relating to
the lability of such associations and their members should be
re S

' Partition procedures.  Whether the various sections of the
Code of Civil Procedure relating to partition should be revised
and whether the provisions of the Code of Civil Procedure
relating to the confirmution of partition sales and the provistons
of the Probate Code relating to the confirmation of sales of real
property of estates of deceased persons should be made uniform
and, if not, whether there is need for clarificationt as te which of
them governs confirmation of private judicial partition sales.



Liquidated dnmaées. Whether the law relating to Hquidated
g:mages in contracts generally, and particularly in leases, should
revised. ,

Govemmental liability. Whether the doctrine of sovereign or
governmental immunity in California should be abolished or

Topics to Be Removed Frmr; Calendar of Topics

A recommendation has been made on the following topics, and the
tecomnsnded legislation has been enacted. Because of their nature,
thess topics do not need to be continued on the Commisaion's calendar

for further study. 3

- -
(3

Modification of contracts. Whether“ the law relating to
modification: of contracts should be revised.

Transfer of out-of-stéte trusts to California. Whether the law
relvaut’ier? to transfer of cut-of-state trusts to California should be
e . _ , -

% .

Topics for Future Consideration

The Commission now has a number of major studies on its
calendar. During the next year, studies under active

consideration will include nonprofit corporations; inverse cqndemqi:ion;
craditors' remedies; child mutudy. adoption, and guirdimhii:; and
evidencs. Because of the substantisl and pumercus topics alresdy on its
.calendar (six of which were added by the 1975 Legislaturs and one by the
1976 Legislatire), the Commission does not at this time recommend any
additional topics for inclusion on {ts calendar of topics.

3. A number of the topics upon which studies and recommendations have
‘been made are nevertheless retained on the Commission's calendar
for further study of recommendations not enacted or for the study
of additional aspects of the topic or new developments. See this

Report supra,.




Memorandum 76=88
: EXEIBIT IX

ANNUAL REPORT—g67 . 1396

STUDIES FOR FUTURE CONSIDERATION

The Comiision now has an agenda consisting of 27 studies which,
will require substantinlly all of its energies for several yoars. For this
reason the Commission will not request authority at the 1968 Jeglals-
tive session to undertake any new studies. The Commission recom-
mends, however, that it be authorized to meke a study of & problem
that hus arisen under Irgu!ntiun emu:ted on reeummendaﬂon of the:
Gummilnon

. A siudy 1o datmnme whether the law ratch’up io lr!ndnlwu
thould be revissd.

Code of Civil Procedure Seetions 1280 to 1294.2, l'ahﬁng to urbitra-
tion, were enacted in 1981 ! upon recommendation of the Law Bevislon .
Commrission.t Although experience’ under the 1961 statits lll M
genérally satisfuctory; the effeet of aun arbitration ola
right uf s party to fiie a mechdnic's lien or obtain pro lﬂilf
much as attachment is unclear.

Waeee

Commentators gencrally agroe that- provmnnil mm&hc dmld lle" :

available for the preservation of property and to
tion'of :the award to the snme extent it would be availabla'if the M

. were in litigation rather than arbittation.? This rule has

lished by atatute in some jurisdietions 4 snd by judieial’ deeilim i
others.® The law in Californis, however, is uyclear hnm of thha
recent Court of Appeal decisions.

In Homestead Sev. & Loon Ase’n v, Supsrior Courd} the. phinﬂ!
filed « ‘mechanic's lien claim for money rue on » construetiva comtraet.
Shortly theresfter, he filad & complaint for bresch of conteset whish
coitained & recital of the arbitration cluuse and & prayer for sn udu
to arbitrate. The defendnnt brought mandamus to set aside the
tion otler on the ground thaf the filing of the mochunic’s Han and ﬂm
filing of the compluint, which was in the form of a foreclosars netion,
constituted n repudintion and waiver of the arbitration agresment.
Uiting the statutory law in New York, the court held thet the fiting of

l(3!! Biata. 1901, Ch, 481, JJ
Recommondation snd Study Jaluting to Arbitration, 3 Car.- L. Mﬂlt
CoMy’'s Rerorra st G-1 (1 ﬂtr
* Brvmaes, (oM MERCIAL Anlmurmn ANG Awanvs | 142 Bes 1054: Ilnm-m.
NATIONAL Coxpkgeior oF CoxMissioness o8 (Taross Starx Lawg 119-123 ;
Heurgen, Commun-kiw ond Nintntory Arbitration: Prablswms m; heair
Creegizioncr, 48 Minn. L. Itev. 810, 803 (1082); Nots, 1T N IILQ HB

{1940,

"'The Brat $piform Arbliration Act won adapled in 1924, That set mvﬂuﬂ Il
“westion 12, thut an schitestlon clanse would not bar vislonal remedles It
wan enaried o fone states: Ny, HEv. Brat. § 38.1 NO. Oun. Brar. ;
$-166; tran Cobe AnN, B TR-31-12. Wyoming Laws nf 931, Ch. 90,

i repenled TIBOY Connectient nise bas such a sintute. ComN. aEn, BraT, AN,
%5“ 17 New York has s stalute which only upplies l!n mechaple'd lbenn.

Y. tasy Law § 35 Provisional rentedies are pressrved 1 ona otherwise
Jnstieinhde iy ndmienity by the Kederal Avhitration Aee, D 10, B(‘ lﬂ

The 1000 i“niform Arbiteation Aet originally provided for proﬁllonll Peme-
dies. V0 HTANDROOR, NATIONAL CONFERENCF OF DOMMISAXONERS OX . UINIFOaN
Mratr foanma 2 Thy section wis sdeloted, J:purmlly because of u Terr. of
excem kilor njunctioun. ¥or discumlon, see Solvoeei v, Bhechau, 39 Mass.
G50, it a0, 13 NS 243, 245 Fltl‘ﬁj

Nalvneei v Sheelnn, $0 Maa G548, 210 N2 243 (1085} : Austhach v. Grand
Nut'l Uieluees, Lk, 170 Mise, 1083, 20 N Y 590 747, aff'd 263 App, Div, TI2,
HUONY S22 G670, appeel dewid 208 App. Dly. %07, 92 N.Y...‘M?B@ {1041

"I Al \mr"ll A97, HE Cal. Rpte. 121 010607

Ty A
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1324 CALIFORNIA LAW HEVISION (08 MISSHIN

o mechanie'n lien i not incousistent with arbitration beesune it merely
preserven the status quo, Therefore, the plaintiff was allowil (o eomprel
arbitrafion despite his rarlier srsertion of 4 mechanie's len,

In Palm Springs Homes, Ine, v Westorn Dreserf, Ine. the rourt
reached an apparently incongistent result on similar foets. Tn that
eane, the appellant had submitted 1o arbitration under an arhitration
claume after filing & mechanic’s licn and starting foreclorure proceed.
ings. The court held. on an unelrar record, that the arbiters apparently
found that the fling of the lich under the facts wan inconsistent with
the agroement to submit all controversies to arbitration and therefore
affirmed the awurd in favor of respandeat for breach of contraet. The
allaged breach appears to have been the filing of the liem. '

In the more recent cane of Ross v Rlanchard® the pluintiff filed
sult on & building conteact nid atinehed the property of the defendnant,
The defendant’s answer alleged an arbitration clause wud the trin)
court ordered the action stayed until the disposition of arbitration pro-
sesdings. An award wan mude for the plaintiff two years luter pnd,
after & ‘confirmation of that nward. defendant moved to dincharge
plaintiff’s attachment on the ground that plaintiff had been bound to
Arbitrate and: his fMing of the suit a1 Inw had remulted in & wrongful
attachment, The court flrst held that n party to an arbitration agree.
ment may initislly resort to the courts because  Inter urbitration order

aly stays initial court proceedings, It then held that the attachmant
should not be dimolved because the plaintiff would be entitled to al-
tachmant to satisfy the award and defendant had not moved to dissolve
it during the two-year Interim. The epurl avoided deciding whether or
not the defendant could have dismolved the atiaehment during the
interim, but relled heavity on o Massachusettn case® which held that
the trial court had no power to discharge an attachment when an
action has been stayed pending arbitration,

Hactioma 1380 to 1284.2 do not des! with the three problemn powed
by the above cases:

1. When s party to an arbitration clause seckn n provisional remedy
or files a mechanie’s lien, may the other party amsert that thix netion
constitutes & waiver of the arbitration clause which will preclude the
plaintif from seeking an order to arbiteatet??

2. When a party to an arhitration agreement lovies an attachment
or files & mechaniv's livn and hin opponent obtnins & stay of the pro-
ceedings and an order to nrbitrate, should the uttachnent or licn he
dissolved ?

3 Does the filing of a mechanic’s lien or the attempt to oblain pro-
vislonal vellef constitute u breach ot the arbitration clanse wuch that
the other party may obtain dnmnfgeﬂ .

In view of the importunce of these guestions ond the neoemsity to
elarify Californis liw on ilkis paint, the Commission believes thut «
study should be made to determine whether or not provisional remr
dies whould be available where u plaintiff is bound by an nrbitratio:
clause. At the same time, the experience under the 1961 statate shoulk
be reviewed to determide whether uny oilier revisions sre Necessar:

*318 Cal. A; 2710. 30 Cal, Rptr. 34 (1068),

+851 L.C.A RIS, 80 Cal, Tiptr. 183, (1987),

7 Balvaoei v. B 5, U Mamn, nwmf €92 &'.D}.M i gmm;.

= An arbitration elause onn e waived by & party. CArn. Coer O1v. Proc. § 120,
nek s walver may le efuocted by inltinting an action ut Inw on he contrur
o &l}n v. Renaet 8poriawenr Corp., 222 Cul, App24 385, 38 Cal. Hptr, I8
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Assembly Concurrent Resolution N, 170

Adopted in Assembly August 31, 1976

Assemblv
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Chiof Clerk (Z‘?!L{“

Adopted in Senate August 11, 1976

AR ; . R ;
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Secretary of the Senate

. .
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aie———

-

This 'resolutibﬁ was received by the Secretary of

State this . dayof . ___ , 1976,

at

o'clock —_._'M.

Deputy Sccretary of Stite

Corrected 9-13-76 41T 1N



ACR 170 R

KESOLUTION CHAPTIN

Assembly Concarrent Resolution Noo 170 Helidin e to
a study of the law relating to tort Habdis

LEGASEATIVE COUNSELS DICE N

ACH 170, McAlister.  Tort liability study.

This measure would create a Joint Loegishative Commit-
tee on Tort Liability to study the need tor revision ol the
faw relating to tort liability and would also authovizae the
Culifornia Law Revision Commission to undertake o
study of tort liability and related tiaticrs,

WHEREAS, The Legislature finds all vt the following:

(1) That physicians, hospitals, und other health case
providers have extreme dilficulty in procuring liability
insurance covering negligent acts occuarring within the
scope of their method of operation.

(2) That cities and other entities and organizations of
local government are experiencing difficulty in locating
markets which provide liability insurance for williul and
negligent acts of themselves and their employees in their
official capuacities, whether governmental or proprictary.

(3) That manufucturers and others within the
products distribution system are experiencing massive
price increases for lability insurance covering defects in,
and uses of, goods manufactured for personal’ and
business consumption,

(4) That lawyers and other professionals are
experiencing substantial price increases for liability
insurance covering negligent acts occurring within the
scope of their authorized operations.

{5) That it is slleged that in other jurisdictions
accountunts, architects and others deualing with
substantial business enterprises are experiencing
increasing difficulty in locating murkets for such
insurance.

(6) That the populace in general is experiencing
substantial price increases for liability insurunce covering
the negligent operation of motor vehicles.
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(7} That some of the victims of incapacitating physical
injuries are nhot always compensited by necessary and
adequate damages,

{8) That it appears that, in connection with all such
liability insurance, a pattern is emerging  which
cornmences with steadily increasing insurance prices anc
culminates in the virtual unavailability of the affected
insurance coverages.

(9) That the law of Kability had its genesis some 400
years past, hus cuntinued to develop upon essentially the
same base of individual responsibility, has attempted to
adupt itsell to the technological progress and the
mechanization of society, and has evolved a system of
rules likewise as applicable to the individual as the large.
complex and legally recognizable but artificial entities
utilized by society to minister to the needs and desires of
the citizen.

(10) That it is now apparent that it is essential that a
comprehensive study and evaluation of the law of
liability, whether founded in negligence, strict liability,
willfulness, or other similar concepts, be conducted to

determine its continued efficacy as a loss-allocating and

loss-compensating system, with a view toward the doing

of substantial justice to ull parties directly affected
thereby and the fiscal stability and efficiency thereof: and -

WHEREAS, The California Law Revision Commission

hunotpraﬁouﬂybanmthoﬂudtostudythemplcof-

tort linbility and related matters; and. . . ...
WHEREAS, These is a need for a oomprehensive study
of this tépic; now; therefore, be it - -

Resolved by the Assernbly of the State of California, the
Semate thereof ‘concurring, That the Joint Legislative -
Committes on Tort Liability is hereby created with the

following composition, powers, and duties:

(1) The joinit committee shall consist of five Members:
of :the Senate appointed by the Committee on Rules
thereof and Ave Members of the Asembly appointed by
the speakeri ‘thereof. Five members of the committeo:

shall: ‘be-: members who - are not lawyers. The Jaint

Committee orr Ruleg shall designate the chairman of the

committee The mei'nben shnli serve nt tht' plt-asure* of |

el

P |
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ACH 170 . -

the appointing power ami vacancics shall be filled h\ llw
appointing power.

(2) The joint committee ‘shull make a *.lud} g.,"._f_"-.‘"‘

cletermine the need for revision of the law relating to tort
liability, including the rules governing liability for, and

the amount of compensation or damages to be paid on
account of, injury to, or death of, persons or damage to, - ©
or destruction of, property. the manner and methml nf BT

determination and payment thereof, and related rnattprs
The study may include a study of _hablhty arising from

defective products, whether the liability is based upon
contract or tort, governmental lability, malpractice T

liability, third party liebility arising from the working
conditions of industrinl employees, and lability for

vehicle accidents. It is not intended that such joint

committee shall concern itself with such matters as the
law of libel, business torts, privacy invasion, or like

matters unrelated to the consequetices of pusun.nl_

injury-producing activities of society. = -
{3) The study shall include all of the fnllnwmgr
(a) An evaluation of the viability of mdmdual

responsibility us -a basis for allocating the risk of, = :
compensating the victims of, and designating - the ‘
financing of lowses of the injured victims  of, -

{njury-producing activities of California society. ..

(b) An evaluation of other alternative base§ ”sforf |

allocating such -risks, compensating such victims, and
designating such fAnancing.

{c) A critical examination of the rules of the law of "
liability whether procedural, substantive, or evidentary, . ;
in light of their propensity to achieve the Followmg _

objectives: -
(i} Substantial justice to all parties mdmdually
involved in the lisbility-fixing mechanism.

(if) Cost-mimnunng systems for allocating risk and

financing loeses.

(lii) Necessary and adequate, but not cxcessive or

speculative, compensation to victims.

(iv) Relative certainty in establishment of liability and ’

consequent compensation.
(v) Critical evaluation of alternative approaches to
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accomplish the objectives of substantial justice, cost ol
minimizing risk-allocating and loss-financing systers,
adequate compensation and certainty in predicting the
fact and amount of loss, including an evaluation of the
awarding of punitive damages. exemplary damages, or
other penalties in addition to compensation for actual
provable loss.

(vi) Recommendations for an appropriate basis for 4
systern of risk allocation, loss finuncing, and a victim
compensation system to relieve und cure the effects of
injury-producing activities of society.

(vii) Recommendations for the proper
implementation of such sppropriate basis, together with
language for specific statutory enactment thereof.

(viil) An actuarial and Fnancial analysis of such
recommended system, including an analysis of the long-
and short-term enticipated performance thercof and the
anticipated comparison of and improvement over the
existing mechanism.

{ix) An eveluation of whether insurance premium
increases have been

. (x) Other rmmandations, analyses, and
conclusions. that she jaint committce deems relevant to
its ¢ hereunder.

(4) committes and its members shall have and
exercise all of the rights, duties, and powers conferred
upon investigating tomamittees and their members by the
provisions of the Joint Rales of the Assembly and Senate
a¢ they are adopted and mmended from time to time at
this session, which pm\ridom are incorporated herein and
made sppliceble to ,ommittee and its members.

{5) (a) The joint committee shall publish =«
comprehensive background study relating to tort
liability. The background study shall include an analysis
of the major policy issues relevant to revision of the law
relating to tort liabélity, with a discussion of the legal and
practical considerations relevant to the resolution of
those policy issues. The background study may also
contain such economic and statistical data as is
considered relevant to the matters discussed in the study.

{b} The Joint Legislative Committee on Tort Liability
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slial hoid hearisngs on the revison ol The ks redoting 1o
tort hubulity.

(1 The joint comnittee shall submit o reparl tr the
Governor and the Legislature, The repert shall include
an analysis of the major policy issues relevani 1o resaion
of the Inw reluting to tort liabality, with a discussion of the
legal and  practival considerations  relevant 1o the
resplution of those policy issues. ‘The report shall contain
the joint commitice's recommendations with respecet to
those issues and relating to revision of the low relating to
tort liabilitv. To Lhe extent the joint comnmittee considers
it to be feasible, the report shall include the full text or
a summary of commenis and recommendations
submitted by various interested organizations with
respect Lo the joint committee’s recommendaltions.

(d) Nothing in this foregoing paragraph is intended to
preclude the  joint committee from  submitting
recommendations on specific aspects of the subject of tort
liability to the Covernor and Legislature at any time prior
to the completion of the comprehensive study it the joint
committee concludes that there is an urgent need for
legislative action with respect to the specific
recommendation submitted. In preparing such specific
recommendations, the joint committee may solicit the
views of all interested persons and organizations,
including any legislative committees concerned with the
subject matter of the recommendation.

{6) The joint Legislative Committec on Tort L.u!nlm
may establish one or more advisory committees to
provide advice and input to the joint committee on the
tort liability study. Advisory committees muy be
established on specific aspects of the subject mutter of
tort liability. Advisary committees may be established to
represent each of the following groups or interests:
linbility insurance companies; licensed health facilities;
the medical profession; consumers; health care insurers;
manufacturers and othet businesses; state and local
governmental entities; judges; trial lawvers; worker
compensation attorneys; and the State Bar of California.
Members of advisory committees shull serve al the
pleasure of the joint committee.
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The joint committee shall designate a charrpoerson for
vach advisory committee. In making such deagiation,
the joint committee shall grve considcration 1o the
persons suggested by the advisory cotmittie,

Members of the advisory committees shall reccive no
compensation nor reimburseinent for truvel or other
vxpenses, except as otherwise provided Uravet oxpoenses
may be paid for travel approved in advance by the joint

comnittec through its chairman, at a rate compurable to

thut puid to state mployecs. for chairpersons attending
joint committee meetings. Claims - for such  travel
expenses shall be paid only if approved by the chairman
of the joint committee and the Joint Rules Committec.

The chairperson of each advisory comunittee shall, to
the extent such chairperson finds it convenjent to do so,
upon the request of the joint committee, atlend each
ineeting of the joint committee when the tort liability
study is under consideration. .

(7) Every person suthorized to transuct insurance in
this state or providing health care services in this state is

- requested to cooperate with the joint committee by

providing, or making available the opportunity to obtain,
information reasonably related to the study authorized
by this act. Unless such person otherwise agrees, such
information shall be made available only on a confidential
basis to expert consultants retained by the joint
committee. '
(8) The Joint Rules Committee may make funds
availuble from the Contingent Funds of the Asscmbly and
Senate or from funds received from grants pursuant to
paragraph (9), below, for the expenses of the joint
comunittee and its members and for any charges,
expenses, or claims it may incur under this resolution;
provided that, in accordance with Joint Rule 36.8, any
expenditure of funds shall be made in compliunce with
policies set forth by the Joint Rules Commitiec and shall
be subject to the approval of the Joint Rules Committee.
(9) The Joint Rules Committee may accept grants on
behalf of the Joint Legislative Committee on Tort
Liability from federal, state, or local agencies, or from
private sources, to be used exclusively in order to assist
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the Joint Législative Committee on Tort liability in
carrying out its dutae\ fnnchons. dlld powers under this
resolution.

(10) The Jomt Legislative Committee on Tort
Liability shall continue to function until January 1, 1978,
and on such date shall cease to exist; and be it further

HResolved, That the Legislature herchy authorizes the

California Law Revision Commniission to study whether

the law. relating to tort liability should be revised,

including the rules governing liability for and the atnount

of compensation or damages to be paid on account of
injury to or death of persons or damages to or destruction
of property and the manner - and - method of

determination and payment thereof and related matters, -

including & study of liability arising from defective
procil‘uct.-. whether based on contract or- tqrt and. be 1t
further

Resolved, That the Chief Clerk of the Assembly
transmit a copy of this resolution to the Lahforma Law_

Revision (Jommiadon
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