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Memorandom 76-110

Subject: Study 39.230 - Enforcement of Judgments (Supplementary Procedurss)

This memorandum considers thres articles of the chapter on supple-
mettary procedurses in the enforcement of judgments law: receivers, liens
ch causes of action and judgments, and agsignment orders. The draft of

these provisions is attached as Exhibit L.

Racelvers

The subject of receivers to enforce money judgments was considered at
the September meeting; the draft of Section 705.310 (see Exhibit 4) imple-
ments the tentative decisions made at that mesting. We are bringing this
subject back for your consideration in light of the comments received from
Professor Riesenf=ld, the Commission's consultant on creditors’ remedies,
which we solicited at the Commiszsion's reguest. {Professor Rissenfeld's
memorandum is attached her=to as Exhibit 1; the earlier draft of the re-
ceiver provisions {Section 705.210) to which his comments are directsd and
which was considered at the Szptember meeting is attached as Exhibit 2.)

Professor Riesenfeld recognizes that receivership is a harsh and ex-
pensive remedy that should be used only where enforcement by execution or
some other_means would not be adsquate. .This view is consistent with the
Commission's decisiong at the September meeting as reflected in the draft
of Section 709,310,

Professor Riesenfeld would not retain the provision requiring return
of the writ of execution unsatisfied. The Commicssion tentatively decided
in September to retain this provision as an alternative prereguisits.

{See Section 705.310(a)(1l) in Exhibit 4.) The staff agrees with Professor
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Riesenfeld's recommendation that this "relic of the old creditors bill when
law and equity were administered by different courts” be eliminated.

When draft Section 705.210 was considered at the Szptember meeting,
the Commission decided not to adopt the staff's recommendations to permit
the judgment debtor to apply for the appointment of a receiver and to re-
guire a noticed hearing on the appointment., We assume that the Commis-
sion does not intend to reconsider these decisions. The provision to the
effect that a receiver may bz appointed whenever & writ could be issued is
not needed in this section because it is provided elsewhere in a genersal
section. We have revised the draft of Section 705.310 to reflect the
recommendations made by Professor Riesenfeld:

705.310. (a) The court may appoint a receiver to enforce the
judgment where the judgment creditor shows that, congidering the in-
terests of both the judgment creditor and the Jjudgment debior, the
appointment of a receiver is the most reasonable method to obtain
fair and orderly =atisfaction of the judgment.

(b) Except as otherwise provided in subdivision (a), the pro-
visions of Chapter 5 (commencing with Section 56L) and Chapter 5a
(commencing with Section 571) of Title 7 govern the appointment,
gualifications, powers, rights, and duties of a receiver appointed
under this section.

Comment. Section 705.310 provides for the appeointment of a
recaeiver to enforce the judgment where it is shown to be the most
fair and orderly manner of enforcement. Hence, a receiver may be
appointed where a writ of execution would not reach certain non-
exempt property and other remedies appear inadequate. Section
705.310 eliminates as a prerequisite to the appointment of a re-
ceiver a showing that s writ of execution has been returned un-
gatisfied or that the judgment debtor refuses to apply his property
in satisfaction of the judgment formerly required by Section 56L4.
The appointment of a receiver is subject to the general rules con-
cerning the time within which judgments may be enforced. 8ee Sec-
tions 702.170-702.190.



Liens of Causes of Action and Judgments

Ssctions 705.610 through 705.5640 (s=e Exhibit 4), providing for liens
oh causes of action and judements, have not yet beer considered by the Com-
mission. These provisions continue existing law. (See Sections 658 and
688.1, attached as Exhibit 3.)

We have not attempted to deal with a priority problem that is revealed

by the decisions. In Del Conts Masonry Co. v. I, T. Lewis, 16 Cal. App.3d

678, ok cal. Rptr. 430 (1971}, the court held that a lien granted under Sec-
tion 688.1 to Del Conte's creditor had priority over a contractual lien
granted by Del Conte to its attorney to securs f2es and other creditors
after notice of motion but before the hearing under Section 638.1. The
court applied an eguitable rule giving priority to the one who first as-
serts a claim rather than the normal rule of first in time. In Takshara

the court held that the lien first created has pricrity. In this case, satis-
faction of a 1965 lisn on the cause of action completely exhausted the re-
covery on the judgment; other creditors who had cbtained an order for a

lien under S=ction 688.1 in 1968 claimed that they should share in the re-
covery on the theory that the liens all attached when the judgment was

rendered.

Assigoment Crders

Sections 705.710 and 705.720 (see Exhibit L) provide a new procedure for
ordering the assignment of rights to future payments, which cannot conveni-
ently be reached by normal collection procedures under existing law. This

remedy was worked out some time ago with Professor Riesenfeld,

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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RXHIBIT 1

Obsearvatione on
froposed Sectlen 705,210
[Memorandum 75-70]
(Kecelivera)

by
Stefan A, Riesenfeld
{‘onsultant

The propnsed section 705.210 authorizes the
appointment of a receiver in aid of execution without
Betting forth any substantive principles guiding the
exerclise of discretion by the appointing judge and
without requiring the return of an unsatlsfied writ of
execution as a preregulisite in any case.

In my judament the proposal of dispensing with
the need for the return of an unsatisfied writ of
execution for the appointment of a recelver in all
cases of proceedings in ald of execution is sound, but
I suggest that the governing section should specify
that a receiver ghould only be appointed if execution
or any other court order in aid of execution would not
furnish an efficient and fair remedy for the collection

of the judgment.

1.

Obsolescence of the Need for an Unsatisfied Execution

The requirement of the return of an execution

nulla bona is an atavism which under modern conditions,

performs no valid functions, particularly after the
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fusion of the law and egulty.

A sheriff will not make any independent effort to
find and levy on property of the judgment debtor unless
the creditor instructs him as to what assets should be
levied upon and he certainiy 'will return the writ as
unsatisfied if so instructed by the creditor. Thus,
an uneatiefied return of a writ of execution no longer
creates a valld presumption of the abseance of any
property subject to levy and eale or collection. It is
no more than an empty formality causing merely a delay of
ten days for the creditor and collection costs for the
debtor.

Modern rules of procedure in many other jurisdic-
tions have abolished the neaed for the return of a writ
nulla bona which is merely & relic of the days of the
old creditors bill when law and equity were administered
by different courts, Examples from other jurisdictions

are:

3]

> 1+580 and 1.570;

L5

Florida, R.C.I., Rule
Indizna, T.R. 69 [(E} in conjunction with Iad.

Stat. Ann. [(Code Ed.) §§ 34~1-44-1,

314-i-42-2 and 34-1-1i2-1;
Maryland, R.P., Rule 628 {(a) and (8);
New Jersey, R.C.P., Rules 4:59-1 (d) and 6:7-2 (a);
Mew York, C.P.L.R., & 57:8;
Pennsylvania, R.C.P., Rules 3117 and 3118B;

Utah, R.C.F. Rule, 69 {o) and (p}, but c¢f. Rule 66
(a) (4).
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3.

Most of all, even under present CTalifornia law,
a4 Bstrong case can be made for the proposition that the
return of an unsatisfiied writ of axecutilon has ceasaed

to be gven an alternative praragulsite for the appoint-

ment of a receiver in aid of execution.

True, Cal, £.C.P. § 564 (4] authorized appoint-
ment of a receiver "in proceedings in ald of execution,
when an exacutiocop has bezn rehburned ursatisfiled, or
when the judgment debtor refuses to apply his property
in satigfaction of the judgment." It must be noted,
however, that the words quoted supuwlement C,.C.P. §§ 714
and 715 governing proceedingn {for examination of judgment
débtar {(§ 714} and proceedinys for application of
property in case of recaleitrancy {§ 718). 1iIn the latter
case the initiatlon of procesdings did not reguire more than
the ispuance of & wrii of exescution sinde the enactmant
of the Code in 1B8YZzwhile in the former case & return
nulla bone remained & prereguisite uptil its deletion
in 1955, As the appointment ot vecelvers in aid of
execution is socught ir proceedinus pirher under § 714
or § 715 it would seeom that the amendment of § 714 in
1955 by implication also amended § 564 (3, inasmuch as
the receiver will be appointed either for property dis-
coveted- pursuent o K 714 or unjustly withheld
in accordance with § 7il. It would sesm Lo be guite

1llogical to atill requite the return of an unsatisfled
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4.

wrlt as prereqguisite for the appouintment of a receiver
for propesrty discovered in procvesdings under § 714,

becauge an gutstanding writ would be necassary toc expose

the property thus discovered to the sheriff for levy and
sale, Consequenitly the only rational conclusion must be
that receivers may be appointed aither in proceedings
under § 714 or under § Vi35 without the need for a return
of an unsatisfied writ and that the literal inconsistency
between § 714 as amended and § 564 (4} is due to a
technical oversight.

California case law strongly supperts the view
advanced in this memorandum. The leading Californlia cases
on the appointment of recelvecs in aid of sxecution are

Bruton v. Tearlie, 7 C24 4%, 59 .24, 853 {193s8),

Habenicht v. Lissak, 74 Cal. 25iL, 26 Fac. B74 (1889},

Pacific Bank v. Rubinson, 57 Ca. 520 {1981,

Morand v. Superior Court, 3% C.A, 3d 347, 113 Cal.
Reptr. 281 {14974},

.

Hueteerd v, 3uperior Court, Z CA3 786, 133 Cel. Hpty. 26
(18691,

Tucker v, Fontes, 70 Ch2d 76&, 151 P24 697 (1945),

Medical ¥. Ass'n. v, Short, 36 CA2d Supp. 745,
92 P24 %6l (1l52Ly,

MeCutcheoun v. Superior Court, 134 Cal. app. 5,
24 P2d 911 (1933},

These cases make it sbundenitly «lear that CCP &§ 714,
715 and 564 form a cohorent body of law and that s receiver

may be appcintsd in proceedings properly compenced either
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under 8 714 or 718 without additional formalities.

See especially Bruton v, Tearle, supra, Tucker v.

Fontea, asupra, and McCutcheon v. Superior Court,

supra. In Bruton v. Tearle, supra, the debtor had

thwarted garnishment by making an agreement with his
amployer that his wages as an actor should be paild
daily in advance. The Supreme Ccurt held that

under the circumstances of thie case the appointment
of a receiver was entirzely prop=r not only with
raspect to wages earned in the interval between the
lnitiation of the proceedings and Lhe appointment of
& receiver but alsowlth reespect to future earningﬁ’as

the judgment was one {or alilmony. In Tucker v. fontes,

supra, appocintment of a receliver was upheid to zollect

dividende from the ectato ol ¢ bankiupt dshtor of the
-~

judpgnent debtor., The coupi weeoanized thai, at leaest

ordinarily, garudishmen: of eezounts would parmit patig~

faction but it did nor relegate the Zudyment debtor

to such proceadings since the evidencs ahowed bthat

appointment of a receiver would l{urnish a mcrerorderly

remedy, 2 similar situaticon sxlisted in Ex parte

‘Ferguson, 123 Ca? 783, 26 £.2d 71 {1954).

Qther cazes involved proparviy, not it ject Lo

levy and sale or collecticp oo exacutior, soughit to

be reached in or by suoplemeniisy procaedings,
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Pacific Bank v, Hobinson, gupra (patert} Hakenicht v.

Lissa X, supra (zeat in etock exchange), Medical T,

Ags'n. v, Short, supra {(preceedings under § 715 to

reach half of the nroceseds of fedsral government

employee).

Need for Bubhstantive Prereguicites

Although receivers may he appointed in discovery
proceedings in aid of execution {§ 714) as well as in pro-
ceedings to reach end apply withheld assets (§ 715} the
courts have nol used the power when levy and sale or

collectlion or other cvourt orders would connhitute an

adequate reredy.

Thus, in the early case o McCullouch v. Clark,

51 Cal. 298 {(iR71), the court nrdered <Jelivery of an

L]

endowment policy to the gheriff rather than to a receiver
and in other casez the court expressly relegatéd the
craditor to levy by veipure or garnishment. In Hustead v,

Supaerior Court, 2CA 3d 783, BI Cel.Rptr. 26 {1968), for

example; the court intimated that a craditor of a lessor
should levy on the estate of the lessor rather than resort
to supplsmentary procasdings, té cktain appointment of

a receiver to collect future rents., The actual order
.vacated in that case, however, was an order issued in -

supplementary proceedings under § 717 agalnst the tenant
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of the iudgment creditnr and not an order chtained in
supplementary proceedings agaiinst the judoment debtor
himgelf. The main reason of the bualding was that the
ordegﬁin effectéambunted to a garnishment of future
rents which is not possible under California law.

Bimilarly in McCutcheon v. Superjor Court, gupra, the

appellate court upheld an onrder vacating the appointment
of & racaiver for &n oil well, becauss t&n eveditor incensistently
had plaaded the feturh of an uneatisfied writ of
eXecution and, at the same time, the ownership of a
leviable interest in land of the judgment debtor. For
additional reasona the oourt pointed out that the proceed-
ings pelow were In form of a true creditors bill rather
than supplementary procaedings and that supplementary
procesdings had aupplantsd (he old anulzuble ratmdy

in most ceser, HMormower, the credites’s Bill in question sought
institution of & gensral conugent roreivership rather than
a special recelvership,., & remedy not vocognized in

Californis, at leant pot In the ene of corporations not

&
affected with a oublic ‘rterest.  Uhis iasue was much

debated at the tine of the Agodsion. In Morand v,

s Bt Bt G e

Supericr Court, supro, Lhe oosurt made te olear that even

in supplementary procsedings the aopointment of & raceiver
should only be made when lews ornevous remediss would he
inadeguate or unavailabl

In adaltlon the intevesis of both parties must e
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weighed against each ¢iher. Thus, in Elson v, Nyhan,

45 ¢a2 1, 113 P.24 474 {(1941) the court rejected the
appointment af a receiver witil respect to certain cab
licenses sought in supplemantary proceedings for the
reason that the appiication of the licenses to the
satisfaction of the judement woiuld not result in
reagonably ceriain henefits to the judgment creditor
but would causs éistincet disadvantaves to the judgment
debtor. The facts of the cage indicated that the holder
of the judgnment wag a vompetitor who had oktained the
judgment by agsignment and that the creditor could have
ohtained satisfactiorn from a liahility insurer.
Bummarizing the cases whare the courts have
appointed recelvers, by crders upheld on rﬁuia@,it seems to

.

stegories:

(&4

be possible to classify them nwrder thiee

1. Where the property involved iz not exempt but
nevertheless not rubject to he vYeached by the
writ 'of erscutien ard Whers i:_%éﬁ'gh: transter or
Aassignment to the crediior would be unfair
to the judgment debtor or exXcessive,

2. Where the property involved is subject to
execution by levy end sale or collection but
whare resort to execuhlon wiild ba unduly
cunbersome or inefficient under the circum-—

stancen of the case,
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3., Where the property is subject to levy and
sale but appointment of a receiver for the
management of and collection of profits
from the property ussures a larger satis-
faction of the judgment despite the costs
involved or where a recaivershlp other-
wise aveids undue hardahip for the judgment
debtor without subiecting cthe creditor to
unijust delay.

Although other jurisdictions have refrained from
spelling out the appropriate suvstantive principles govern-
ing the appointment of recelvers for the collection of
judgments it mav be in the lnterest of a fair administra-
tion of justice to cast thsm in statutory Jlanguage,

Two alternatives of a tentative draft are appended.



Tentetive draft no. 1

s

{a)

453!

wWhenever & wric of exacution ypon a judgment
fof the payment ol mensy may properly be
issued, whethel ov not a writ of executlon
has bssn lasusd or vetutnad, thé eauft, uyaﬁ applica~-
tion of sithet the jedpment craditor or the

Judgrent debtor sfter & noticed heariap,

may appoint & rocelver suthorigad to

perform the acts deemad necessary to satigfy

1

the Judgment, if the court findg that'? taking
account of the prover interestsa of both
parties, such orler results in the most
reasonable method of an orderly satisfaction

of the ludgment.

Tantative draft No. 2

{a)

When non-exempt property of the judgment
debtor cannot be reached under a writ of
execution or when levy and sale or collec-
tion under &4 writ of execution do not
permit an efficlent and orderly satisfac-
ticon of the judyment or create undue hard-
ship for either party, the court, upon
appliication by the ludgnent ersditor or the

judgment debtor stating the facts causing

the need for the relief requested and
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™

(b)

{c)

after noticed hearing, may appoint a

receiver to perform the acts deemed

" necessary for the collection of tha

'judgmant.

Relief under this section may be smought
whlnavtr afwrit_of'axdcﬁtion_may properly
5e'isauaﬁ upon u-judgmént for the payment
of money whether or nat-such writ has been
ia#ued or returned.

LB




.- Memorandum 76-110 N L
: ' EXHIBIT 2. ..

Cih T : [Former Dreft of Section ?05 210—~Receiver
RN < “to Enforce Judgment] co
PR L Losg395
§ 705.210. Receiver to enforce judgment - e

i 70942105 + {a) Whenever .a.writ of exeeution. against property of a
”’judgment debtor may prOperly be issued whether or not a writ of execu—-
tion has ' been iBSued or returned, upon application of either .the judg-
ment creﬂitor or judgment debtor after a noticed hearing, the court may
'iappoint a recelirer who may be authorized to do any acts deeigned to
h satisfy the judgment. .
o {b) The: order of appointment shall Specify the property to be re-
ﬂ ceived the duties of the receiver, ‘and the manner ih which theee duties
ard’ to be performed. The order may direct'a levying ofﬁicer to deliver
:i:tq the receiver. any property previously levied upon under g writ of exe-
" cutdon or attachment and may authorize the receiver to. sell any real or
"ﬂjpereonal property in any manner and on such terns and conditions as will
insure that a fair consideratiOn is ohtained.hy the sale.nfdnﬁ_sale made
pursuant to this section may be made absolute. : - |
P (c) ‘The court without the consent of the judgment debtor way ap-
point the judgment creditor or hils attorney as the receiwer but, 1f such
.eppointment is made, the receiver is not entitled to compensation.
“(d) Eﬂcept as otherwiae provided in this article, the provisions of
‘Chapter 5 (commencing with Section 564) and Chaﬁter 5A (commencing with
, -Section 571) of Title 7 govern the appointment, qualifications powers,

i rights, and duties of ‘a2 receiver appointed under this sectlon,

T

Note. Section 705, 210 158 essentially a new section. ‘Under present
1aw, Section 564 provides in part: '

In superior ‘courts a receiver may be appointed by the court in
which an action or proceeding is pending o

* ok L L JRCHR *~,' . il *.

P After judgment to carry the judgment into effect

: 4, After judgment, to diSpose of the'property according to
“ii the judgment, or to preserve it during the pendemcy of an appeal,

-1-



or in proceedings in aid of execution, when an execution has been
returned unsatisfied, or when the judgment debtor refuses to apply
his proper;g,in gsatisfaction of the judgment; or after sale e of real
property under execution of a  judgment or pursuant to a decree of
foreclosure or ‘sale during theé period provided by law for the re-
demption thereof from sale, to collect rents thereon, and to expend
and disburse such rents as may be directed by the court or other-
wise provided by law; :

Munitipal coutts areé also authorized to appoint:a receiver in ald of
.. . execytlon as provided in paragraph 4 of Section 564. See Sectlon
89(a}(8) However, the appolintment of a receiver seems to have been

"' approached by the courts*in & generally restrictive way. :The staff
believes- that this is.unfortunate ‘hecause, in some circumstances and

_with appropriate ccntrols, we believe that the use of a receiver could
bé very beneficlal “to 'dll’ concerned. We suggest accordingly that a
dection be added along the lines indicated in an attempt to epcourage a
new judicial approach.

” ‘Séction 705.210 makes 'clear that {ssuance or retuin of an execution
is pot a prerequisite tQ the appointment of a receiver, We think that
in some circumstances a recelver may be preferable to enforéement by

“exécution, e e.g., collection of the rents from'an apartment house for a
period of time may be much.more desirable for both parties than sale of
such property. Similarly, collection of periodic payments under notes,

“-accounts receivable, and'so on may be greatly simplified through use of

. a recelver.  Hence, we have eliminated the suggestion that execution
must first be pursued. See generally 5 B. Witkin, California Procedure

" Enforcement of Judgment §§ 179-182 at 3538-3540 (2d ed. 1971)..

Section 568 provides 'a receiver with broad general powers; Section
- 568.5, however, requires the receiver to make sales in the same manner
as under execution. We take a quite different approach. Subdivision
(b) authorizes the court to'permit sales to be made in any manner as
llong as a fair price 1s obtained. Qur. intent here 1s to use a "raceiv-
er' as a more flexible alternative to the usual sale under execution.
For'example, the creditor himself can be appointed the receiver for the
. -8ole purpose of selling a particular item of property through a negoti-
ated private sale.

Section 566 provides that "no party, or attorney of a party, . . .
can be appoifited receiver i '. . without the written consent of the
parties . . . ." Subdivision (¢} changes this rule, The recelver must

. ber.bonded and,, as. long as the court is satisfied that the judgment
creditor or his attorney will do a satisfactory job, we see no reason to
require the judgment debtor's comsent. Subdivisions (b) and {c) both

_express featyres of the present law in. New York See N.Y.C.P.L.R. §
5228, Pennsylvania also seeps to have, a liberal approach to the use of
a recelver. See Pa., R. Ct. 3114,

If the general scheme outlined above 13 satisfactory, it may be
helpful to provide specifically for the priorities between judgment
créditors who have utilized ‘this procedure. and those who have levied
executlon, recorded a judgment lien, or pursued some other remedy. We

* $%ould assum¥:‘that the basi¢: rule--first in time,; first in right--would
" “apply but,” If desired, %eé tan make ‘the point clear. " Compare ¥.Y.C.P.L.R.
§ 5234.
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Memoraridum” 76-110
EXHIBIT 3

Code of Civil Procedure §§ 688, 668.1

§ 68&, Pruperty tinble; manncr of levy or release; effectlve period of
levy; exemptions 3

688, (a) Al goods, chattels, moneys or other property, both resl
~ and personal, or any interest therein, of the judgment debtor, not
exempt by law, and ail property and rights of property levied upon
 under attachment in the action, are subject to exgcution.
~ (by All property subject to execution may be levied upon or
. refeased from levy in like manner as like property may be levied
.~ upon or reieased from attachment, except that tangible personal
. .. propertv in the possession of the judgment debtor shall always be
. levied  upon in the manner provided by Section 488.320.
- Notwithstanding the provisions of Title, 65 (commencing with
-+ Section 481,010}, service on the judginent debtor of a copy of the writ
- of execution shall be-made either by personal delivery or by mail to
* the judgment debtor at the address furpished by the judgment
“ereditor. To levy upon any property or debl owed to the judgment
- debtor which is subject to execution but lor which a method of levy
~ of attachment is niot provided, the levying officer shall serve upon
the person inh possession of such property or owing such debt, or his
agent (1) a copy of the wril of execution and (2) a nolice thal such
property or debt is levied upon in pursuance of such writ.

fcy Until a levy, no property shall be afected by issuance of u writ
of execution or its delivery to the levying officer.

{d} No tevy shall bind any property for a longer period than one
year from the date of the issuance of the execution, except a levy on
the interests or claims of heirs, devisees, or legatees in or to assets of
deceased persons remaining in the hands of executors or
administrators thereof prior to distribution and payment. However,
an alias execution may be issued on said judgment and levied on any
property not exempt from execution.

fe) Motwithstanding subdivision (a), no cause of action nor
judgment as such, nor license issued by this state to engage in any
business, profession, or aclivity, shull be subject to levy or sale on
execution.

(f) When a check, draft, money order, or other otder for the
withdrawal of money from a bunking corporation or asseciation, the
United States, any state, or any public entity within any state, payable
to the defendant on demand, comes into the possession of a levying
officer under a writ of execution, the provisions of Section 488,520 are
applicable.



8§ 688.1 Judgmeni creditor of plointift; order granling lien; notiee;
intervention; cxtent of len; eadorsement upon jindgmend snd

abutract

. () Exeopd as procided Tor i suhdieision £, upon
motion of o ndment esaditor oF Doy party inoan aclion
or speeial proeveding mende o t'e conrt in which the setion

or proceeding is pending upon written notice to alt parties, the
eourt or judge thereof may, in his diseretion, order that the
judgment creditor be pranted & lien upon the cause of aclion,
and upon any judgment subsequently procured in such action
or proeeeding, and, during the pendency of such action, may
rinit sueh judpment creditor to intervene therein. Such
ndgment creditor shall hava & lien to the extent of hia judg-
ment upon all moneys recovered by hir judgment debtor in
such aetion or proceeding and no comprommse, settlement or
satisfaction shall be entered into by or on behalf of anch
debtor without the conrent af such judgment ereditor, nnless
his lien is sooner satisfied or discharged. The clerk or judge of
the eourt shail rndorse vpon the judgment recovered in such
action or prorreding & slalement of the existenee of the
lien, the date of the entry of the order creating the lien,
and the place where entered, and any abstract issued
upon the judgment shall contain, in addition to the matters
set forth in Section 674 of the Code of Civil Procedure, a
statement of the lien in favor of such judgment ereditor.

(b) Nothing in this section shall be construed 1o permit an
assignee by operation of law of a party io a personal injury
action to acquire ony interest in or lien rights upon eny

" moneys recovered by such party for general damages.
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999/321
Substance Tentatively Approved September 1976

STAFF DRAFT

Articles 3 (in part), 6, and 7 of Chapter 5 (Supplementary

Procedures for Enforcemedf” of Money Judgments)

Article 3. Recelver to Enforce Judgment

§ 705.310, Appointment of receiver

705.310. (a) The court may appoint a receiver to enforce the
Judgment where the Jjudgment crzditor shows both of the following:

(1) That a writ of execution has beern issued and returned unsatis-
fied or that the judgment debtor or a person possessing or controlling
preperty of the judgment debtor or indebted to the judgment debtor
refuses to apply the judgment debtor's property to the satisfaction of
the judgment.

(2) That a receiver is needed to obtain satisfaction of the judg~
ment.

(b) Except as otherwise provided in subdivision (a), the provisions
of Chapter 5 (commencing with Section 564) and Chapter 5a (commencing
with Section 571) of Title 7 govern the appointment, qualificatioms,

powers, rights, and duties of a recelver appointed under this section.

Comment. Section 705.310 continues former law concerning recelvers
to enforce a judgment except for the addition of paragraph (2) of sub-
division (a3) which requires an affirmative showing of the need for a
receiver. Subdivision (a) does not specifically require that a writ of
execution be issued since the judgment creditor may have tried and
failed to enforce the money judgment by some other means such as an
examination of the judgment debtor under Section 705.120, or the judg~-
ment creditor may be able to show that the judgment debtor refuses to
apply property to the satisfaction of the judgment by showing that the
judgment debtor failed to properly respond to written interrogatories
propounded under Section 705.110. The reference in subdivisfion {(a)(l)
to a person holding property of the judgment debtor or indebted to the
judgment debtor recognizes that a receiver may be appointed after an
order to apply property to the satisfaction of the judgment is issued in
examination proceedings under Article ! (commencing with Seetion 705.110).
Note also that a receiver may be appointed to enforce a charging order
against a partnership under Corperations Code Section 15028. See Section
7065.510 {(charging orders}.

* * * * *
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Article 6. Liens on Causes of Action and Judgments

§ 705.610. Application for lien on cause of action and judgment

705.610. Upon motion of a judgment creditor of any party to an
action or special proceeding made in the court in which the action or
speclal proceeding i1s pending upon written notice to all parties, the
court may, in its discretion, order that the judgment creditor be
granted a lien upon the cause of action and uwpon any judgment subse-
quently procured in the action or special proceeding in favor of the
Judgwent debtor and, during the pendency of the action, may permit the
judgment creditor to intervene therein. The lien shall be granted upon
the money recovered by the judgment debtor in the action or special
proceeding in the amount of the judgment creditor's judgment.

Comment. Section 705.610 continues the substance of the first
gsentence and a portion of the second sentence of former Section 688.1.
Enforcement pursuant to this article is subject to the general rules

concerning the time within which judgments may be enforced. See Sec-
tiens 702,170-702.190,

29/627
§ 705.620. FEndorsement of lien on judgment and abstract

705.620. {a) The clerk shall endorse upon the judgment recovered
in the action or special proceeding in which the judgment debtor is a
party a statement of the existence of the lien, the date of entry of the
order creating the lien, and the place where entered.

(b) Any abstract issued upon the judgment shall contain, in addi-
tion to the matters set forth 1in Section 674, a statement of the lien in
favor of the judgment creditor.

Comment. Section 705.620 continues the substance of the third sen-
tence of former Section 688.1.

29/628
§ 705.630., Compromise, gettlement, satisfaction before judgment

705.630. No compromise, settlement, or satisfaction may be entered
into by or on behalf of the judgment debtor without the consent of the
Judgment creditor unless the lien 1s first satisfied or discharged.

Comment. Section 705.630 continues the substance of a portion of
the second sentence of former Section 688.1.

-
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§ 705.640. Exclusive procedure provided by this article; other liens
preserved '
705.640. {(a) When an action or special proceeding is pending in

which the judgment debtor is a party, this article provides the exclu-
sive procedure by which the judgment creditor may obtain a lien upon the
cause of action and any judgment subsequently obtained.

{b} A lien on the cause of action obtained before the action or
special proceeding was commenced is continued and 1= superior to the
lien provided by this article.

Comment. Subdivision (a) of Section 705.640 continues the rule of
former law (see former Sections 688(e), 688.1) that, once an actlon or
speclal proceeding in which the judgment debter is a party has been
commenced, the judgment creditor may obtaln a lien on the cause of
action and any judgment eventually obtained by the judgment debtor only

by following the procedure set out in Section 705,610 although prior
liens are continued as provided in subdivision (b).

297630

Article 7. Assignment Orders

§ 705.710. Order assigning rights to future payments

705.710. (a) Upon application of the judgment creditor and after a
noticed hearing, the court may order the judgnent debtor to assign to
the judgment creditor or to a recelver appointed pursuant to Article 3
(commencing with Section 705.310) 211 or part of any right to future
payments, including, but not limited to, payments and wages due from the
federal government, rents, commissions, surplus amounts from a spend-
thrift trust, and payments due from a patent or copyright,

(b) In the determination of whether to order an assignment or of
the amount of an assignment of part of a right to future payments, the
court shall take into consideration the reasonable requirements of the
Judgment debtor and persons supported in whole or in part by the judg~
ment debtor, any payments the judgment debtor is required to make or
that are deducted from the money the judgment debtor would otherwise
receive in satisfaction of other judgments and wage assignments, the

amount remaining due on the judgment, and the amount being or to be
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received, or, if the judgment debtor is attempting to impede the satis-
faction of the judgment by rendering services without adequate compensa-

tion, the reasonable value of the services rendered.

Comment. Sectlon 705.710 provides a new procedure for reaching
certain forms of property that cannot be reached by levy of a writ of
execution and sale, Patents and copyrights have been reached by credi-
tor's suits and supplementary proceedings where the debtor is ordered to
assign patent rights to a receiver. See Pacific Bank v. Robinson, 57
Cal. 520 (1881) (patent rights); Finnegan v. Finnegan, 64 Cal. App.2d
109, 148 P.2d 37 {1944) (patent rights); Security-First Nat'l Bank v.
Republic Pictures Corp., 97 F. Supp. 360 (S.D. Cal. 1951) (copyrights).
It should be noted that federal law requires that, to be effective
against subsequent purchasers or mortgagers, an assignment of a patent
must be recorded in the United States Patent Office (35 U.S.C. § 261
{1970)) and an assignment of a copyright must be recorded in the U.S.
Copyright Office (17 U.S.C. § 28 (1970)). The surplus income from a
spendthrift trust may be reached by a creditor's suit where it is shown
that there is no provision in the trust for accumulation of surpius
income and that the income is not at all necessary for the beneficiary's
education and support. See Civil Code § 859; Estate of Lawrence, 267
Cal. App.2d 77, 72 Cal. Rptr. 851 (1968); Canfield v. Security-First
Nat'l Bank, 13 Cal.2d 1, 87 P.2d 830 (1939). Wages due a federal employee
generally may not be garnished but may be reached in supplementary
proceedings by an order to the debtor to endorse and deliver paychecks
to a receiver. BSee Sheridan v. Sheridan, 33 Cal. App.3d 917, 109 Cal.
Rptr. 466 (1972). However, pursuant to recent federal amendments, the
wages of federal employees may be garnished for enforcement of child
support and alimony payments "as if the United States were a private
person."” See 42 U.5.C. § 659 (effective January 1, 1975).

297632
§ 705.720. Modifying or setting aside assignment order

705.720. (a} Upon application of either party and after a noticed
hearing where 1t 1s shown that there has been a material change in
clrcumstances since the time of the previous hearing on the assignment
order, the court may modify or set aside the assignment order, except as
provided in subdivision (b).

(b) Where an assignment by a receiver to a third person is con-
firmed by the court, the assignment order may not be modified or set

aside insofar as the assignment to the third person is concerned.

Comment. Subdivision (a) recognizes the court's authority to
modify or set aside an assignment order 1t has made where conditions
have changed materially. Subdivision (b) provides an exception in a
case where a receiver has been appointed and an assignment of the right
to future payments has been made by the recelver and confirmed by the
court pursuant to Section 568.5, WNormally, it is contemplated that
collection of the payments as they acerue 1s the best method to satisfy
the tudgment, but there may be circumstances where outright sale of the
right to future payments is advantageous to both the judgment debtor and
the judgment creditor.
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