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Subject: Study D-39.200, - nnforcement of Judgments (Comprehensive
Statute——Exemptions)

~ Attached to this mempxandum 1s a revised draft of Chapter 7 of the

'Enforcement ‘of Judgments Lavw relating o exemptions from enforcement of

_‘money judgments. Th{ehmemorandum incorporates material from Memorandum

78=17 and the First Supplement*théreto which were distributed for the

" HMarch meeting but were nbt considered The attached draft implements

decisions made at the Febrpary meeting. 'The draft incluoee quite a few

editorial revisibos_endQEeveral staff proposals as noted below.

Preliminary text

This material has‘not.been reviewed by the Commission.

Article 1, General Provisions

Article 1 has_been substantidlly revised and reorganized.

¥ 707.110, Claim#nt

This section has been moved from. Article 2 since “claimant™ is used

in the defined sense in Article 1. The reference to a spouse entitled
to claim exemptions pursuant to Section 70? 140 {now Section 707.160 as
revised) has been deleted since it 1is unnecessary in 1ight of Section
707. 160. '

& ?07:126;' Property subject to enforcement of money judgment

Thie section has been revised to refer specifically to. the type of
property that 1sg subject to enforcement in the case of a married Judg~-

ment debtor.

: § 707 130. Property not subject to enforcement of a money judgment

Techniqal revision.

§ ?o:f.'imu.. ‘Applicability of exemptions
Subdivisien (d) is new. See the discussion under Section 707.180,

§ 707,150, Exemptions cumulative

Technical revision.



§ 707. 160. Exemption rights of married judgment debtoxs

This provision is substantlailj-different from that contained in

prior drafts. Formerly, this seé¢tion read as follows:

§ [707.140.] Exemption rights of spouse
[707.140.] ‘The gpouse of a judgment debtor may claim exemp-

,gions as provided in this chapter where the judgment creditor seeks

to ‘satisfy the judgment out of the community property or the spouse's
sepdrite ‘pooperty which 18 stherwilse' liable for the satisfaction of
the judgmentl regardless. of _whather che spouse 18 a judgment debtor.

Comment. Section [707 140] eqtabliahes the right of a non-
debtor spouse of a judgment “debtor to claim exemptions for communi-

.. ty property amd for saparaté property of-the nondebtor spouse which

is sought to be applied to the satisfaction of a money Judgment
against the judgment debtor pursuant to the community property
laws. See Civil Code §§ 5116, 5120, 5121, 3122, 5125, 5131, 5132.
Such a provislon is not without precedent in- Califurnia cases. See
White 'w.J Gobey;- 130 Caly ‘App..Supp. 789, 791,19 P.2d 876,
{1933) {husband allowed to claim exemption for his earnings levied
upon to satisfy judgment against wife where Hysband's earnings
liable under community property laws). Section [707.140] permits

' the’ nondebtor spouse to take advantage of exemptions to the same

extent as if the nondebtor spouse were a judgment debtor. It also
has the effect of making the same amount of property 11able for the

ratisfactidn of @ judgment regardless of whether the property is

community property and.the judgment, 15 .against one or both spouses
or the property is held in joint tenancy and the judgment is against

'\ both spouses. ‘For example, a $10, 00 ‘deposit account’ which is

community, prnperty would be exempt in the amount of $4,000 ($2,000
exemption under Section 707.480 for each spouse) whether the judg-
ment was against one or both spouses. Similarly, if the judgment
is against both spouses, each may claim a $2,000 exemption in the

respective halfi interest where the; account is held in joint tenan-

- C¥e Howeﬁer, 1f the account g held in joint tenancy, the nondebt~

" or spouse may ‘not claim an exemption.since only the judgment debt-
or's.interest: in the joint fenancy account 1s levied upon.

This section does not change the amount of property exempt
where the exemption is not limited either in terms of the number of
items, such as one motor vehicle (see Section 707.430), or in terms
of monetary amount, such as’ $2 ﬂﬂﬁ{in-a“deposit account (see
Section 707.480) or jewelry worth $500:-{see Section 707.450).
Consequently, a husband and wife may claim as exempt only so much
of the household furnishings:which are icommunity property liable

. for the satisfaction of the judgment ag 1is reasonably necessary for
“‘one household inasmuch as there can be only one principal place of

the reeldence under Sectiom 707.440. The gpouse mst meet the
terms of the exemption in order to- “fiake & ‘successful cYaim;

A nondebtor spouse who claims that the: community property or
separate property is not liable for the gsatisfaction of the judg~
ment pursuant to the community property laws, may not assert the
claim pursvant to this chapter. Such a claim 1s normally asserted
by way of the third-party claims procedure in Chapter 6 {commencing
with Section 706.11Q). See the Comment to Section 707.110,
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Exisriﬁg law 1s unelear; ‘Where two unrelated'heads of households
‘are Jointly liable on the seﬁe judgment; there eheuid be no question
that'eech debter may claim a complete set of exemptioesl We have not
been able o determine whether the fact of marriage between debtors
makes a difference although there are reasons to believe that it does
since communit& property is liable for debts of either spouse and sever-
al exemptien provisions are drafted in terms of the family rather than
the individual. Nor is it known whether it makes a difference 1n the
number of elaimable exemptions if the judgment is against nne or both
spouses or if the ptoperty liable 1s community or separate. The most
useful statement appears in White v. Gobey, 130 Cal. App. Supp. 789,
:?91 19 P.2d 876 (1933) where the husband's earnings were levied upen to
satisfy the wife's debt for necessities incurted before marriage and 1t
was held that the common necessarles exception to the total exemption of
earnings was applicabie only where the debt was Incurred during mar-

riage:

Respondent contends that the exemption canm be availed of only
by a "judgment debtor”, and that the appellant is not one. But,
while the appellant was not jolned az a defendant in the action,
and is, therefore, not a judgment debtor in the technical sense,
nevertheléss, the very theory upon which his earnings wére levied
upen is that his liability was in the nature of that of a debtor
{to the extent of community earnings). . . . The husband cannot be
treated for one purpose as a judgment debtor, and then not be
permitted to assert the rights that every judgment debtor has.

~+ + « An ordinary lecan obtained by him to carry om his busi-
ness, 1f reduced to judgmehdt, could not be collected out of earn-
ings, 1f the debtor made a proper showing under subdivision 10 of
section 690 of the Code of Civil Procedure; and it is difficult to
see how a debt contracted by the woman who afterwards becomes his
. .wife 1s in any better position, or surrounded with any greater
legal immunity, than an ordinary debt of his own.

We believe the principle of the prior version is sound--i.e., to
permlt the nondebtor spouse to take advantage of exemptious to the same
extent as if the nondebtor spouse were a judgment debtor. However, the
manner of achieving this result--by doubling exemptions in community
property except where an exemption is specifically a household exemp-
tion, such as furnishings or a dwelling-—1is likely to be politically
unacceptable and 13 at odds with the generally stated policy of the

exemption laws to protect an amount of property suificient to support
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~ See Wikes V. Smith 465 F 2d 11&2 (9th Cir. 1972)

the debtor and the debtor's.dependents. $ee Bailey v. Superior Court,

. 215.Cal. 548, 554, 11 P.2d 865, 867 (1932) ("The underlying purpose of
- the statute exemptlon from execution certain property 1is teo provide for
-,,. the support and welfare.of the family of the person claiming exemp—

. tion."). It is also unclear how it applies to certain exemptions.

Sectign 707.160 .15 -cffered as. an alternative which would achieve
.the .same basic policy but would not double exemptions. The prior
verslion treats spouses as. If they are unrelated joint judgment debtors

asgumption that Lf;the spoeseswheld\theirﬁproperty in joint. tenancy,

.each would:be able to. elaim a set of exemptions for -ft.  The. proposed
w oiverslon.takes. nearly. the. opposite -appreach by .ignering:joint . tenancy for
. therpurpose. of applying exemption laws and is based on -the :assumption
.-that in general-the exemption. laws are based on the :family unit {(a

< py¥inciple gonsistent with the treatment ef property. liahle-for debts

under the community property laws). ielther version affects the prin-
ciple that only the debtor spouse's interest in jointly owmed property
.may .be reached by creditars {(except for daebts. for necessities incurred
during marriage as provided by’ Civil Code Sections 5121 'and 5132).
By way of 111ustration; undar the prior vers{on the spouses would

“be entitIed to twg $2 00C deposit account exemptions and two motor

- Vehicle exemptions regardless of whel;her the judgment was against one or

both spouses. Under the proposed version they would be entitled to one

saparste property of the nosdebtor spouse 1s not subject to enforcement,

except for necessities pursusnt td Civil Coda’ Section 5121, Where one

‘ spouse is the judgmeut debtor and the spouses have both community and

separate deposit sccounts, the pr0p03ed version reflects the better
pulicy since the single exemption may be claimed for ‘the community
eccount—-no exemption is needed for the separate account because it may
not be reeched. ' . . .

It should also be noted that a transfer of the debtor spouse 8

_ interest to the nondebtor spouse, such as by way of changing community

property to separate property, 15 voidable as a frsudulent conveyance,
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§ 707.170. Exemptions inapplicahle against support;judgments
Subdivision (c) is new.

§ 707.180.  Tracing exempt amounts

7 Subdivision (a) has been revised in reaponse to Commission sug-
_gestions Subdivision (b) has been revised to permit the judgment
_debtor to select the‘manne;_of;tracing. Previously, the Cdmmission had
. decided to make first-in first-out mandatory. As proposed to be re-
viged, subdivision (b) adopts the principle of the Uniform Exemptions
;:Act. Ve propose this principle as a result of further enalgsis of the
application of tracing in the exemption context and tﬁe desire to reject
the rule in California United States Bond & ilort. Corp. v. Grodzins, 133
Cal. App. 240, 34 P.2d 193 (1934), where it was held that the portion of
life insurance benefits which exceeded the exempt amount when received
was earmarked for creditors even though benefits remaining at the time
of levy were below the exempt amount. In Grodzins, the surviving wife
received %10,000 in life insurance benefits, deposited $5,000 in a
savings and loan account, and spent the remainder for the sepeert of
herself and her minor children. Under the exemption in effect at the
‘time, approximately $8,900 of the blO 000 would have been exempt The
creditor was permitted to reach $1,1Q9_ef“the reeaining $5,DQO.
We congider this rule to Ee endesireable because, if the lump-sum

. Xeceived at a remote time before levy had been $15,000, for example, and
.the wife had spent 37, 000 of it before levy, the creditor would have
been able to apply the remaining $8 200 to the judgment. The staff
considers this to be anp unjust result which destroys the purpose of the
exemption. A preferable rule was applied in 1edical Fin. Ass'n v,
Rambo, 33 Cal. App. 24 Supp 756 758-60, 86 P.2d 159 (1939), where the
court stated,thet the ' questien of exemption doec not arise until there
is a levy, end.;he.intent oflphe statute iz that it be determined on
facts”ﬁhen_existieg.” This eeee inveolved garnishment of wages at a time
when one-half of-the earnings received during a 3Q—day perlod were
 exempt. The debtor had alreadj received some earnings and the creditox
. claimed that those earnings should_be counted towardp;he exemption,
leaving the remainder subject to levy in the ampunt of one~half of the
total. The court viewed the pﬁfpose of the exemption to be to shield
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one—half of each installment of earnings for the debtor to support
himself and his family. A ”;111‘ T
Assuming the rejection of Grodzins and the codification of Rambo,
when an exemption claim 1z made; it will bé necessary for the debtor to
identify the natite of the fuads in a deposit account by tracing thelir
“origin. We believe that the debtor should have the option-of selecting

the manner of tracing in order to avoid different results depending upon

':_'the fortuity of the nature and number 'of‘accounts the debtst has main-

tained ’ lracing vas easy 1n Grodzins because apparently the $5,000 in

' life insurance benefits wag segregated in one account. If the debtor
h'had comingled the benefits with earnings and spent money “from the ac-

| count, application of First-in first-out might determine ‘that the
‘exempt benefits had been consumed before the creditor had leviéd or even

before judgment waa entered. On the ‘other’ hand, 1if the- benefits were

"”'deposited in an account with a 1arge amount in it already, the debtor

could have the benefit of the exemption under the first—in fi¥st-out
rule.{ ﬂandatory use of ‘first-in first-out® would ‘also have ‘the effect of
-nullifyino other exemptions, guch ag the’ exémption for procéeds from the
sale or destructiOn of a motor véhicle: ' I
e have attempted to discover the manner of’ trdting employed by
VCalifornia courts in exemption cases but have ‘Hot as yet been success-
-qul. in cases involving ‘Constructive ‘trusts and equitable liens, the
u“courts apply a variety of tracing methods depending on ‘the factual
'eituation. See generally D. Dobbs, Handbook,on ‘the Law of Remedies
K 5 16, at 425-30 (1973); 7 B. Witkin, Swimary of Cdliférnia Lav Trusts
§§ 86—88 at 5#&6—49 (Bth ed. 1974). The sethod ‘of trdcing ‘used may
i idepend for example, on whether several trust “funds have been ‘comingled,
'f;whether the trustee acted wrongfully, whether Funds were iged to pur-
:chase valuable property, ‘or whethér funds weré’ dissipated ‘and then
_ 'replaced. The principles governing ‘which ‘method of tracing will be
1: applied in these cases offe¥ no ‘guidance ih the area of ‘exemptions
q:because the factual situations aré distinct.' No trust principles are
E involved in exemption cases, ‘nor “aré we concérnéd with detecting and
%penalizing wrongdoers. ‘The ability Yo frace in the case of constructive
:truste and equitable liens results in the beneficiary obtaining priority

over general creditors, whereas in the eXemption context, the question
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of priority is not involved. We do believe, however, that the principle
in this area which permits utilization of different tracing methods may
be appropriately adopted in the tracing of exemptions.

§ 707.190. Prohibition against reaching property determined to be
exempt , . S
This section has been moved from Article 2 to Article 1 because it

applies to all enforcement procedures.

§ 707.200. Liability for interference with exemption rights

This sectlion has been moved from Article 2 to Article 1 and revised
to make clear that it applies regardless of the exemption procedure

‘followed. See the discussior under Section 707.310.

§ 707.210. Adjustments of dollar amounts of exemptions

Technlcal revisions,

-

3 707,220, Exemptions from tax liabiiity

Subdivision {c) has been revised.

Article 2. Procedure for Claiming Exemptions After Levy

Article 2 remains largely unchanged.

§ 707.310. Applicable procedure for claiming exemptions

The general provision in the prior draft for determining exemptions
on noticed motion in cases where there has not been a levy has been
deleted. It is preferable to specify.the appropriate manner of claiming

exemptlons for each procedure.

§ 707.320. Claim of exeﬁption
The last two sentences of subdivision (b){3) and subdivision (b)(4)
are new material. The additions to subdivision (b){3) implement a

decislon made at the February meeting.

. § 707.380. Heariug.and order

The last sentence of subdivision (d) is new. Technical revisions

have also been made.

§ 707.385. Extension of time

This section 1s new. -

§ 707.395. Uisposition of property during pendency of proceedings

Technical reévisions.



Article 3. Exempt Pronerrgl

§ 707.420Q, . Cemetexy plots

i_.. Sope-time ago -the Commission, decided that a cemetery ‘plot for two
persons should be exempt. Section 707.420(c) was changed to provide
that a cemetery plot for one person wds exempt when the provision
granting exemption rights to’ Sﬁddsés ‘Was approved If Section 707.160,
which provides that spouses may.claim only one iset of exemptions, is
~-appraved,; Section 707.420{c)‘shoyld again provide an exemption for a

- cemetery :plot for two perzons, - WHote that the way this provision is
worded, 1f.the spoumes-have-two. separate plots, only one weuld be
exempt, unless the other plot is bubject to a spouses vested right of

interment or is part of a famil}r plot

cp
J =

s _707.430. liotor vehicle; proceeds o

The last sentence of subdivision (b) is new.' Ié,is consistent with
the holding in Smith v. .hea, ?2 Cal App 3d 361 370-72, 140 Cal. Rptr.

116 (1977). JROTRIRE

§ 707.440. Household furnishings, wearing apparel personal effects

Teehnical revIsions. AP
: ! : -]":‘ . - et : . P
" § ?G? 450. Jewelry, heirlooms, works of art

Technical revisions

§ 707.460. Health aids

This sectlon has been revised pursuant to decisions m?de at the
. v - . : Loy

o

. ,February meetiag, . . . -

- §:707.470. . Tools, ste,

Technical revisions.

§ 707.490. Deposit account in which soeial_seeurity_paymenrs are di-
rectlg_deposited

Technical revisions. .

R DR

§ 707.500. Life insurance, endowment, annuity policies, death benefits;
wrongful death awards S

Subdivisions (a)-(c) and (e) have been revised pursuant to deci-
~silons made at:.the February meeting. . _
The Commission may want to consider restric;ing the loan value

exemption to amounts that are left with the insutance company. We can
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idehtify thrée reasons for exempting a portion of loan value. It may be
to-attémpt to ensure that the protected amount will be available upon
maturity of the policy; protecting the loan valué in the hands of the
insurer provides a fund out of which the debtor can pay ‘the policy
premiums; and the loan value may be drawn on as 4 bank account to meet
current expenses. The staff tends to believe the first two are the more
important policles and that, since we propose a $2,000 deposit account
exemption for dealing with current expenses, it is worthwhile to con-
slder preventing tracing of the exemption of loan value into deposit
accounts or cash.

Subdivision {(d) is new; it is derived from Section 6{(a)(3) of the

Uniform Exemptions Act,

§ 707.510. Retirement benefits

“The staff recommends that retirement benefits be exempt to the
extent reasonably necessary for support, rather than completely exempt,
as under existing law and the prior draft. ,

Generally, there will be a hearing on the exemption claim since
these benefits will be in deposit accounts and the dehtor will have to
trace their origin in exempt benefits. Consequently, the additional
issue of whether the benefits are necessary for support should not
result in significantly more hearings.

The last sentence of existing Section 690.18(c) contains the fol-
lowing exception to the exemption money held by private retirement
plans: '

fixcept with regard to moneys withheld from employees' wages and

contributions based on wages in employment under provisions of the

Unemployment Insurance Code . . . , the exemption glven by. this

subdivision shall apply to any moneys held in self-employed retire~

ment plans and individual retirement annuitiles or accounts provided
for in the Federal "Employee Retirement Income Security Act of

1974" (P.L. 83=406}.

We are informed that the intent of this exception is to permit the en-
forcement of the tax withholding laws (both unemployment tax and per-
sonal income tax which is collected by the Department of Benefit Pay-
ments for the Franchise Tax Board) where a self-employed person with an
ERISA plan has misappropriated moneys withheld from the wages of his

employees. This exception does not appear to require a showing that the
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amounts withheld from employees' wages were diverted into the employer's
ERISA account. Accordingly, it may be asked why the exception is
restricted te ERISA accounts. .. If no tracing of misappropriated amounts
is, required, it is not clear.why.the exception does not apply to all
exemptlons. ipr have we heen able to determine why this problem 1s not
dealt with directly, rather.than through an exception tp one particular
exemption. We suspect that this exception 1s,in”the‘pafurg of special
legislation which was enacted to enable the tax, authorities to handle a
cparticularly difficult case.. Should this speclal exception be contin-
ued?

LR

3 707.520. Unemploymefit behnéfits and contributions -

Subdivision (b){7)} has been added to continue -a portion of Section
690.13 (unemployment benefits from fraternal organization) _As in the
case: of retirement: benefits, the staff. believea that such benefits

should. be exempt to the extent reasonably necessary,ﬁo: support.

§ 707.530. Disability and health benefits R R ST

Subdivision {a)} has been revised to' provide an éxemption to the

extent reasonably necessary for support: ot to the extent benefits will
:bé*hEEE‘tb‘Pay for health care. This T& similar'to Sections 5(4) and
§(a) (1) of the Uniform ExemptiOns Aoty .

.5 ?0? 540. Damages for pgrsonal injury

This section 1s new. It is similar to Section 6(a)(3} of the

Uniform hxemptions Act.

§.707.560. _ald

The specific reference to. fraternal benefit societies has been

'ﬁjadded

‘ Rééﬁectfdliy submitted;’

“Stad 6. Ulrdeh o el
s -Staff .Counsel
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STAFF DRAFT

nKEMPTIOVS FROH EHFORCLHETT OP uOHLl JUDGHELTS

. !”.C
N )

Introductlon

Since 1851, California law has provided that certain property of
judgment debtors is exempt from the. enforcement of a money judgment. 1
In general exemption laws are intended to reserve an amount of property
sufficient to support the dehtor and the debtor 5 family and to permit
the financial rehabilitation of the debtor 2 Some exemption provisions
are the result of lobbying efforts of special interest groups.3 Exemp—
tion and bankruptcy laws also serve to shift the cost of social welfare
from the community to creditors.4 0 '

1he exemption laws of California are among the mnstngenerous iu the

United States. Tﬁe substantive exemptions were comprehenaively revised

l. - 1851 Cal Stats., Ch. 123, § 219,

Jnﬂ. . TR
Bailey ¥. . Superdpr, Court, 215 Cal. 548, 554 11 B, 2d u65 d&?
{1932); see generally Vukowich, Debtors' Exemption Rights, 62 Geo,
‘L.J. 779, 782<L8- (1974)F It has also been suggested that early
exemptions, were enacted.to attract settlersg in pewly admitted
states. See naskins, Homestead Lxemptions, u3 Harv. L Rev. 1239,
1290 (1950). o

3. L.g ; life 1nsurance, credit union accounts, savings and loan
assoclation accounts. See Sections 690.7, 690.%, £90.1U; Fin..Code
g 33406. See Cohea, Lxemption of Property Purchaged With Exempt
:Fupds, 27 Va. L. Rev. 576G, 613 (1941); Riesenfeld,: Life Insurance
and Creditors' Remedies in the United States, 4 U.C.L.A. L. Rev.
583, 617 (1957); Vukowich, Debtors' Exemption Rights, 62 Geo. L.J.
. 179, Bld, 431 (1974). L e -

433 See Commsnt, Hankruptgg Exemptions: Critique and Suggestions, 65
+, Yale L.J.- 1459, 1497-1502 (1959),. Although it has been guggested
‘that no- prOperty should be exempt.and that ingplvent debtoxs;

o should ;ely ot social welfare legisiation, this. alternative is
~undesirableg because of the cost to the community of providing wel-
fare and the low level of available benefits, because most credi-
tors are in a position to control their extension of credit and can

. +take account, of exemption laws, apd because the lack of exemptions
would drive gteater numbers of debtors into bankruptcy. See.id.,

.. Yukowich, Debtors' Exemption Rights_L 62 Ceo. L.J. 779, 867-6! 69

cria. (3974) .. o . ,

VPR

5. D. Cowans, Bankruntcy Law and Practice 3 589,\at 326 (1@63)3 Com-
mittee on Debtor and Creditor of State Bar of California, Jodern-
ization of Statutory Exemptioms, 42 Cal. St. bL.J. 869, {1967).
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in 1%70 in response to a 1967 report by the State Bar Committee on
5
Debtor and Lreditor.  Toth the substantive exemptions and the procedur-

al provisions are in need of further re.vision.7

Lxempt Property
vy .

The substantive exemption p:ovisions should strike a fair balance
bg:ﬁeen tre interests of the debtor in maintaining a basic standard of.
living for the debtar and the debtpr's family and the interests of
creditors in satisfying money judgments. Lxemptions should shield
property in such a manner that debtors with different. types of ,assets..
will be, afforded the basic protection. Accordingly, ﬁpg geperal ap-
proa;ﬁ pf the propoged law 1s to protect important items of property,
such as a home,b household furnishings, clot&es, provisiona, a wotor
vehicle, and toocls of a trade, and: also impnrtant sources nf income,
such as wages,g insurance benefits, retirement benefits, unemployment
bgnefits, and aid.. Tae proposed law seeké to strike a balance between
the gpecific designation of items "which has the virtue of certainty but
the drawback_of being too restri;tlve and subjeg;,to changing tastes and
fimes, and the general categorization of exempt items, which provides

wore flexibility and equality of treatment, but is more difficult to

6.'fi§ee Committee on Debtor and Lreditar pf State Lar of Califormia,
odernization of Statuto;I_ngﬂEtions, 42 Cal, Sn FeJ. 869 {1967).
”qnt all of the committee s recommendations were enacted

7. Important factors prompting the proposals in this recommendation

_ _include the dramatic inflation occurrinb over the past several ‘
. years, “the’ introduttion of bills to revisg. the bankruptcy laws of

”thg,UnLted States (see Report of the Commissionxon the Eankruptcy

_ Laws, of the United States, House Doc. "o, 93-137, Part I, 93d
Cong., 1st. Sess. (1973); H.R. 5200, 95th Cong., 2d Sess. (1971)),
and .the’ approval of a Uniform Lxemptions Act by the : ational Con~-
ference of Commissioners on Uniform State Laws in 1976.

ﬁ:ti?The revision of the homestead exemption 1s. not includgu in_this
-~ draft. :

9. The form of the wage garnishment exemption depends upon legislative
. -action on A.B. 393 and 1s not included, in thiﬁmdrafgn_

e ‘ .
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apply and results in a higher administrative cost.10 The Comwmission's
recommendations are also tempered with the knowledge that exemption laws
are highly controversial and that many of them are the result of compro-
mises between varioue interest groups. ‘ .

Most of the statutory exemptions are collected in Sections 690 1
through 690.31 of the Code of Civil Procedure Some exemptions are set
forth in other codes.‘-12 Some property is exempt without m&king A
clein13 and other property must be claimed as exempt or the exemption is
watved, ¥ Section 590 equates the concepts of property which fs exempt
witnout'making a claim and property which is not subject to enforcement.
In the proposed law, property which 1s exempt without the neceasity of

making a ‘claim is consistently described as Droperty not subject to the

enforcement of a money judgment.ls The gollowing material discusses the
S e

10. See generally Joslin, Debtors” Exemption Laws; Time for loderniza-

-w:- tiom, 34 Ind. L.J. 353, 356~57 (1959); .'ote, Debtor Exemptions in
Pe;;onal Froperty--Froposals for IodernizationL,J2 Jent. L.J. ﬁ56
__{1964); nombauer, DebtoreT Exemption Statutes——nevision Ideas,
36 Wash., L. Rev. 4384, . (1961}, S : :

11, ‘The Advisory Committee in charge of the revision of ew York laws
.. on enforcement of money judgments gave as a reasou for declining to
recommend changes in exemption provisions “that they are the result
of legislative compromise; that they reflect-the diverse pulls of
.. various groups within the state.” & J. Weinstein, li. .orn, & A,
“iller, iew York Civil Practice 4 5205.01 (1976). ' e

EfE; L.g : Fin. Code § 15406 ° (credlt “union account), Labor Code ; 270.5
(property held in trust by logging employer).

13, E.g., Sections 620.6 (portion of earninga), 690.5a (relocation
' benefits) 690.175 (unemployment compensation prior to payment)

14, E.g., Sections 690,1 (household furQishings, ete. ), 690 2 {motor
Co vehicle), 690.% (life insurance benefits).

15. ‘There is no clear distinction betweén proPerty ‘which is not subject
' to enforcément of a money judgment and’ property whicn ‘is exempt
without making a claim, )eecribing aroperty a8 ndt subject to
enforcement way mean that there is no procedure through which it
may be reacihed or that it is not the sort of property interest
.. which, through tradition or public policy, can be applied toward
" _the satisfaction of a money judgment. | See the discues on under
""Property Subject to the Inforcement of a jorey Judgment. supra.
In the. progosed law, property which is déscribed as not® suﬁject to
the™ enforcement of a money judgment ‘should be readily" 1ddntifiable
and generally consists of fuilds under the control. of a third per-
son, such as an insurance company, a retirement’ plan, or a govern-—
mental entity.. Licenses are, also described as not subject to
enforcement in the proposed law consistent’ with Section 688(e);
however, a procedure is recommended for reaching liquor licenses.
See the discussion under "Receiver to Inforce Judgment" infra.
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major statutory exemptions of existing law ‘and the more important revi-

sions proposed by the Commission.16

household Furnighings, Wearing apparel and Personal ;.ffects

. Existing law provides a general exemption for necessary household
furnishings, appliances, and wearing apparel, and a specific exemption
for a piano, radio, televisicn receiver, sﬁotuun, rifle, provisions ano
fuel for. three months, and works of art by the debtor or the debtor' s
.nesident.family.l? Under tuis provision, the pourts have applied a |
station-in-life test so as to permit the exemption of substantial )
amcunts of personal property.18 |

The proposed law provides a more restrictive exemotion for this
type.nf nroperty. The oroposed exemption would protect household fur-
nispings, appliances uearing apparel,'provisions, and - other personal
effects reasonably necessary for one household and personally used or

i prdcur_ed for use by the debtor and members of the debtor's household for

‘)mszga:}theit principal residence so long~as the item of property claimed
a9 exempt ‘does not exceed $300 in value.19 ‘The proposed law:does not
specifioally exenpt items such as a shotgun or a radio. Injnost caaes,

.& debtor will probably not have any or very much perscnal property which

16. The more technical revisions are discussed in the Commeqts-to the
proposed sections, supra, and in the Comments to the repealed
" sections in the Appendix, supra. The exemption for church .pews
provided by Section 690.25 is archalc and should be deleted since
the practice. of the ownership of pews by church members has gener-
ally,ceased, See 6 J.;Weinstein, H. worn, & A. iiller, uew York
Civil. Practice_g 5205.15 (rev. 1976).

17. Section ©90. 1. "
15, See Independence Dank v. heller, 275 Cal. App. b, 79 Cal. Fptr.
- BBE (1969) {furniture worth over $22,300 held exempt), hewport
Lat'l Bank v. Adair, 2 Cal.. APP 3d 1043, 83 Cal. Zptr. 1 (1969)
) (furniture for l4-room apartment neld exempt); Comment, Calif-
. - uwrnia's Hew tousehold Goods Lxemption and the’ Problem of Personal
-._.A.ccountabilityJ 12 Santa Clare Law.,155 (1972}

19, Section d(a) of the Uniform Exemptions At (19?6) orovides a
,similar exemption for such ptooerty subject to a gSOO limitation.

e
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will bring at least $300 at an execution sale.zn (lore valuable property

wolld be nonexempt even if it meets the necessary standard in ‘order to

prevent abuse. Honnecessary property would be nonékempt regardless of

its value.-

e s L8t

“he proposed law also provides 'a separdte exemption for jewelry,

heirlooms, and works of art ‘which'in the aggregate do not edeged $500 in

* value,

21 ‘'This limited exemption 1s not subject 'té the necessity stand-

“a¥d But is intended to protect some items that are likély to be of

sentigental value even though they are not tiecessities.

tlotor Vehicle

Existing law provides an exemption for one motor wehicle with a

value not exceéding $500° over all liens and ‘encumbrances on the ve-
hicle.?? he Vdlue“of the velicle is réquired to be déterfiined from

used car price guldes customarily used by California automobile dealers

‘or, 1if not 1isted;1by fair market value. If the débtof's equity I the

‘'motor vehicle exceeds $500, it may be sold'at an e¥ecution sate, ‘but the

" protéeds remaining after satisfaction of 1llens and encumbrances are

exempt in the amount’ 'of $500 fof a period of 70 days,

debtor's equity does not exceed $1,500.

“Under the proposed law, a motor vehidle would be exempt if the -

43 The exemptlon for proceeds is

.

29.

21,

22.

23.

:profession.

The proposed law precludes an éxecution sale of property which-is
exempt to a particular walue unless. the ampunt bid at least equals
the exempt value, The $300 value limitation in this proviaion of
the proposed law does not exempt proceeds when there 1s.a sale as
iu,the:case of tue motor vehicle exemption. It is strictly a-

‘ceiling‘on the value of pfroperty that #ay be claimed as-exempt. If
-.gn- iten of. property may be sold at an execution sale for aver §300,

the proceeds are applied toward the satisfaction of the judgment.

‘Bection G(a){3) of the Uniform Lxemptiaons Act. (1976} exempts

family portraits and helrlooms of particylar sentimental value if
the value of the item does not exceed $500 and Sect101 g{b) exempts
jewelry not exceeding $750 in the aggregate.

Sectjon 690.2. Section 690.4 also provides an exemption for a
commercial motoxr vehicle used in the debtor 8 trade,_calling, or

e motor vehiéle exemption is set ‘at this level in the Uhiform

Exemptions Act Section H(c) (1976) and in M.L, §200,.25¢h Cong., 2d
Sess. (1977) (House version of proposed Bankruptcy Act).
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extended to proceeds from a veluntary sale or from insurance or.other
indemnification recelved for the damage or destruction of the vehicl,e.24
The proposed law would permlt, rather than require, reference to used
car price guides because other factors may be relevant,,such as where

- the 'vehicle has been customized. The interests of the. debtor are pro-
‘tected, ngt by the assessed or assigned walue of the wehicle, but by the
exemption of proceeds and the prohibiltion of an execution sale where no
bid is received which is sufficlent to satisfy liens and engumbrances

and pay the debtor the amount of the exemption,

Tools of a Trade

~Existing law provides an exemption for tools aﬁd other items, .
including one commercial fishing boat and one commercial motor vehicle,
oxdiparily. and reasonagbly necessary for, tie use of the debtor in the
exenclse of the trade, calling, or profession by which the debtor earns

.ga:livglihopd,w;g the waximum .aggregate actual cash value of‘$2!50ﬂ,93gr

liens and encumbrances on such items.zs_ﬁ.hg proposed .law continues this
exemption and includes building materials for which existing law pro-~
vides 2 separate exemption in theqampgnt_q£;$l,gﬂo.26 The proposed law

would also exempt proceeds from the sale.or indemification for the .
loss, damage, or destruction of such items in the amount of 52,500 for a

.period of 90 days after a voluntary sale or, in other cases, after

're;gipt ofltne proceéds or indemnification.%g;‘

healtl Aids

'applianced‘perSOnally uded by the debtor.28 This exemption is too
BT R I B PUAPE et : - T PO .

syt

e

24, 'Secffonigia) of the Uniform ixemptions act (1976) prevides a

' ':;aimilariexemption traceable for 18 months. T

25. Sectiom 590. 4." ' '

26, Section bHO 17.

27. iuection (a} of the Uniform Exemp;ions Act (1976) provides a
similar exemption traceable for 18 mouths. The 90 day limltation

on the protection of proceeds is the same as that provided by
-Section 690,2(e) in the case of a wotoy vehicle.

28.  ‘Section 490.5. - o - S

st e R T P
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narrcwzg and should be expanded to include health aids reasonably neces-

sary to. enable the debtor or the spouse or dependents of the debtor to

work or sustain health.30 ‘tThis provision would permit tie exemption of

+.1tems such as a wheel chair for a person unable to walk to work, an air

conditioner for a person afflicted with asthma, or an elevator for a

perscen unable to elimb stairs, bot would not exempt a swimming pool,

sauna, bicycle, golf clubs, or gymnastic equipment merely because their

use is conducive to good health.

Deposit Accounts

. 31
assoclation account and $1, 500 in a credit union account.

Existing law provides exemptions for ©1,300 in a savings and loan

2. e

count into which social security benefits are directly deposited is -

protected from levy to the extent of $500 if there is one reciptent and

$750 if there are two or more recipients, and is exempt to the extent

i3

that additional: amounts consist of social security payments. There: is

no specific exemption for savings or checking accounts in banks.

3

29,

30,

31,
32.

33,

34.

“Prosthesls” 1is defined as the “addition to the human body of some
artificial part, as a leg, eye, or tooth.’ UEbster g8 ew Collegi-
ate Dictionary 673 (1956) "Othopedics' 1is deflned as the "correc-

‘tion or prevention of deformities, esp. in children.” Id. at 593,

this provision is derived from Secticon 5(2) of the Uniform Lxemp-
tions Act (1976)..

Section 690.7.
F’in.. Code § 15406.

'Section 690.30. Section 0690.30 requires the judgment creditor to

initiate tie exemption proceedings to determine whether nonexempt
amounts resifle in the accéunt. At the hearing, however, the judg-
ment debtor has the burden of proof. Tais provision, enacted by
1976 Cal. Stats., Ch. 810, ¢ 1, appears to be iIn reagtion to Phil-
lips v.xfartholomie, 49, Cal. App 3d 346, 121 Cal. Rptr. 56 (14975),
which held that. a judgment debtor is not entitled to a uearing

Tbefgre social secuxity, AFDC, county welfare, and veterans bene-
fits in. a bank account could be levied upon. 0f . course, such

benefits are exempt when a claim is made under L'enea:al principles
regarding tracing of exempt benefits. See Philpott v. Lssex County
Welfare Bd,, 40%:U,.5..-413, 416-17 {1973) (disability benefits in

cbank aceount)y; Truger ¥ Wells Fargo Lank, 11 Cal.Zd 352, 367, 521
RO 441, -, 113 Cal. Rptr. 449, (197ﬁ) (unemployment bene~

fits in checking account). Section. 690.30 provides an additional
protection since it shields a certain portiocn of the account from
the reacih of creditors without the necessity of making a claim of

" exemption.

Exempt amounts may be traced into bank accounts under existing law.
See the discussion under "Tracing cxempt‘Amounts" infra.

-7~



Under -the.proposed law, a deposit account in any financial in~
. 3 . .
stitution and money 3 is exempt in the amount of $2,U00. ‘ihere is mo
"justifiable reason for distinguishing between different types of deposit
36 .. . .
accounts,: - iue proposed law would continue the special procedural-
protections regarding accounts into which social security. benefits are
directly deposited and would clarify the: procedure for claiming addi-
kY

tional amounts exempt.

Life Insurance

Ezxlsting law exempts benefits growing out of 1life insurance to the
extent represented:by a $509 annual premium and another such amount:in
favor of the insured's spouse or;-miuor-'c‘nildren.33 Group~life Iinsurance
is eomp1Eteiy=exempt;3?” Death benefits from a public entity or.a pri-
vate: retirevent: plan- are also e:@cempcf:.m-j tThe life insurance ekxemption
shields(benefits from the reach of:creditors of the insured and of the
beneficiary.41 The exemption also:pretects a ereditor who is a benefi-
cilary under a credit imsurance policy.

SITEI T £/ IS TR T

- [~ 2y
. 35;"fhe Proposed exemption would also supersede Section u9J 21 (prison-
' er's trust fund exempt in amount of $40). Sectiom 487, 2710(e}{(?) in
‘the Attachment Law also provides an aggregate exemption for deposit
S accoubtts and nmoney. a . .

36, A report by the State Bar Cosmittee on Iebtor and Creditor recom-
mended consolidation ¢f deposit account exemptions in 1967, See
Committee on iebtor and Creditor of State Bar of California, Jod—
ernization of Statutory ExetaptionsJ 42 Cal st. L, J. Béﬁ -

'*-(19&7} . ‘ o e

B

- 32, See the Comment to proposed Section. 7U7. QQO:infraw' ;ﬂonnu;

_33; oection 690 9, Tﬁe exemption also epplies ‘to endowment ‘and” annuity
. policies. Sece ling v. Lee, 37 Cal. App. 33, . 174 P. 356,
Co(1918). Wlere there are multiple beneficiaries entitled to claim
f.the exemption, each beneficiary is entitled to assert an exemption
An proportion to the totel proceeds of the policy Jackson V.

?E,fiffisher, 56 Cal.2d 196 201 1363 P.2d &?9 14 Cal nptr. 439,
Tﬂ"f - (1961) . ‘ _ L co
‘39.'fSeetion 990,10; Ins, Code I .13213. Tuis.eremption does not apply

*4 ,%ddn .certain cases., See Ins. Code ¢§ 10203.5 (borrower: and install-
-l gent "purchaser groups), 10203.06 (credit union groups}, 1J203.u
. feavings account depositors) ' R

43, 'section 690.18. o | _J o
41. holmes v. iarshall, 145 Cal. 777, 77942, 79 P.2d 534, .__ (1905).

.42, -~Jackson ¥. Fisher, 56 Cal.id- 196 199 363 P zd 479, 14 Cal.
wptr. 439, - (1961). o S T

:_.'_8__



The proposed law would substantially revise these exemptions con—

sistent wit1 tne policy of protecting a minimal amount of jroperty o

necessary to support the debtor and the debtor’s family A creditor

should not be able to force a debtor to surrender a policy 'in order to

reach its cash valuea The pronosed law would nermit the creditor to

43

reach the loan value of the policy to the extent it exceeds %5, )00

The debtor should‘not be forced to surrender the polioy, particularly if

the debtor is an older person, because the debtor may be uninsurable, or

insurable only at a prohibitive premium.1

?

The proposed law provides an exemption of benefits from a matured

life insurance, endowment or annuity policy, or from,death benefits,.”

payable to the insured while liv1ng or to a spouse or dependent of the

living insured or decedent, in an amount reasonally unecessary for the

support of the insured and the spouse and dapendents of the insured or

decedent.*® nis exemption would protect beénefits from creditors of the

insured as well as creditors of the spouse or deépendent beneficiaky.:

11& proposed law would eliminate the arbitrary feature of existing law

ihich exempts benefits to the extent represented by a 430U annual’prémi-

" um,

45

The existing standard can résult in widely varying exempt amounts

depending upon the type of policy (e.g., straight life, endowment, eor

annuity) tie type of insurer (e.g s nrivate, group, industrial govern-

ment), the age of the: insurer uhen the policy was taken out and the

length of coverage.

56.

am — . R : T

Where the debtor has not claiwmed a‘dwellin exemp.tion9 the maximum

‘exempt loan value under the proposed law would be $15,000 in recog-

o

nition of the need to provide for housing.

“Section 6(a)(&) of the" Uniform b}emptions Act (19767 provides a

similar exemption.

Tiris standard dates frem 1868 when the life insuranpe exemption was
enacted, . . 1868 Cal. Stats.,  Ch. 404, - 1. ‘the first 1life: insurance

-exenption. provision, the Verplanck.Act enacted in ‘iew York in 1840,

also based the exemption upon the amount of the apnual premium,
See Riesenfeld, Life Insurance and Creditors' Remedies in the
Uuited States, 4 U.C.L.4. L., Rev. 383, 589 (1457). At the., time
such exemptions were first enacted, 1life Insurance was used to
provide support.for the family of the.deceased, Zoday, a majority

of payments under life insurance policies are made to policyhold-

ers. See Institute of Life Iusurance, Life .Insurance. Fact uook
177, at 49=50 (1977); Vukowich, Uebtors' Exemption Rigihts, 62 Geo.
L.J. 77%, 310 & n. 183 (1974). o

Yor example, tie total amount exempt in Jackson v. Iisher, 56
Cal.2d 196, 363 P.2d 479, 14 Cal. liptr. 439 (1961), was $113,200.

¥
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Retlrement Benefits

, insting law exempts benefits from a retirement plan both before
payment, when no claim is required to be ‘made, and after payment when
the exemption must be claimed QTJ The exemption does not apply when the
judgment belno enforced is for child or’ spousal support paynents.48 ine
complete exemption of retirement benefits is overly generous since the
debtor may be the ueneficiary of several retirement plans or may have
other property sufficient to maintain an adequate standard of living
Under the proposed Jlaw, retlrement benefits nould not be subject to
enforcement of a money Judgment orior to payment and would be exempt to
the extent necessary for the support of the debtor and the spouse and L

dependents of the debtor.after payment.ag

Digsability:and tealth Bénefits = . o A

’ ‘Existing -law provides: several exemptions. for benefits from a.dis-
abllity or health insurance policy or program. oisabllity or health .
insurance Lenefits are exempt to the extent:represented by ag$5033qnnual

-1’)1.’_enr|1u'.'s1.5'J flouey of a fraternal erganizatipn used to pay slck benefits

- to members of the oxganization is exempt. in the amount‘of‘$500.31 Honey

LI

47 - Section 690.18. - This exemption covers pensions, annulties, and

,retirement disability, death, or other benefits from a public

'entity and mohey held ot paid by a private retirement plan, union
retirement plan, or profit-sharing plan desipned and used forx
retirement purposes. Sectlon 690,18(c) also provides an exception

Lo the exemption for private retirement plans with regard to amounts
witﬁheld from employees wages under provisions of the Unemployment
Tnsurance Code. ihe proposed law does not continue this exception.

48, Sectiomn 090,18. :See the discussion:under_’Exception for Judgments
for Spousal or Child Support” infra. D e RIS

49, Section 6(a){)) of the Uniform lxemptions ict (1976) providee a
"7 similar exemption. The proposed law would not, of coutse, affect
",provisions of federal law exemption certain retirement benefits.

See, e,g., 1y L.8,C. 5 1440 () (annuities of members of armed
forces), 50 U.8.C. & 403 (__ ) (CIh retirement and disability
fund) _ )
’ v . ER I R AR VHEE
50, ‘Section 650, 11. " For a discussion of’ tying the exémption’ of  insur-
ance benefits to the amount of the premium, see the aiscussion
.under "Life Insurance supra. '

51. Uection 690 13o

RS U



pald by a fraternal benefit society is exempt before.and after pay-
ment.52 Jisabillty benefits ‘under a retiremént plan are exempt” “to the
same extent as other retirement benefits.53 i

Under the proposed law, digability or health benefits are not
sﬁbject;toxthé enforcémeht of a money judgment before payment and, after
paymﬁnt are exempt to the extent' necessary for the support of the
debtor and the spouse and dependents of the debtor or to the extent the
benefits will be used to pay for medical,’ surgical, or hospital cafe.ga
This exemption would not apply where the creditor osrovided liealth care

concerning the conditlon for which the benefits are collected.

Uamagéébfof'?ersonél Injury

Ekistiﬁg law provides an exemptlon for insurance benefits for
iﬁjury55 or'death56 but does not exempt settlements or awards for the
"%gdilf injury of the debtor. The propdsed law provides an exemption for
a settlement or award arising out of the bodily injury of the debtor to
the ‘extént necessary -for the support of :the debtor and the spouse and
dependerits of the débtor.57 This exemption would not apply when.the
créditor provided health care for the condition for which the settlement

or awaird was made,.

wrongful death Awards

insting law does not exempt wrongful death settlements or.awards.
he proposed law would exempt settlements and awards arising out of the
wrongful death of a person of whom the judgment debtor _Was a spouse OT &

:ﬁepgudentﬂpq;;he extent reasogably necessary for suppprt.

52. Section 690,14, < - S C
53. Section $90,18. See the discussion under “Retirement ienefits"

supta. S

54, Section ©(a)(1) of the Uniform lzemptions Act (197¢) provides a
similar exemption, ]

55. See Section 540,11 (disability and nealtn 1nsurance} h

56, See Sections 690. 9 (llfé insurance), v90. 10" (group life insurance)

57. Section G(a)(3) of the Uniform.[xemptlons Act (19?6) provides a
* " simikar’ exemption. -

58, Section b(a)(S) of “the Uniform Lxemptions Act (1976) provides a
similar exempg;gn.

=11~



Unemployment Benefits and Contrlbutions

~ Under existing law, contributions of employees and employers to
unemployment programs, and benefits prior to payment, are exempt without
making a claim.sg After payment, these benefitsjare exempt 1f a giain
is.made.ﬁu Under the p;oposed lav, contributions and benefits prior to
payment wopld contlnue to be.noﬁ_subject to the enfgrcement of a money
judgment. After ﬁayment, unenployment benefits would be exémpt to the
extent reasonably necessary for the support of the debtor and the spouse
and. dependents of the deb;g;.il

Existing law provides a complete exemption for aid given under a
public aseistance program o2 and for aid from a,f;aternal beneflthspciety.
Under the proposed law, these exemptions are coﬁbiped and the Prﬁfegtion

1is. extended to a2id pf the same nature given by a charitable organization.

Reloidation benefits

- - Under existing law, relocation benefits for displacement from a
dwelling owned or rented by the debtor are exempt without filing a
claim.ﬁé Under the proposed law, once the benefits have been paid, an
exemption claim must be made since it is necessary for the debtor to

trace the funds to their source in order to qualify for the exemptiont

5. See Sections 690.13 ($500 used by fraternal organization as un-
employment benefits for members), 643.16 (contributions to the
Unemployment Cowpensation wisability Fund and the Unemployment
Fund), 690.175 {state and federal-state benefits and payments under
a plan or system established by an employer for employees generally
or for a class or group of employees for the purpose of supplement~
ing unemployment compensation benefits), 690.18(b) (contributions.
and relmbursewent for benefits received under imemployment Insur-’
ance Code by government employees);, Unemp, Ins. Code #§ 968 (incor-
porating Section 690.16), 1342 (incorporating Sections 090,175,
690. 18).

60. Sece Sections 690 13, 690,175,

ol., Section G(a)il) of tle UQiform “hemptions Act (19?0) prov1des a
similar exemption for unemployment oenefits.

62. Section 690.1%9. ﬂEfOre payment the aid is exempt without making
. a claiw; after payment, a claim of exemption must be made.

63, Section 090.14. Tuis exemption must be claimed. = = -

84. Section 690.3a.
12—
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Cemetery Plot

Existing law exempts a cemetery lot pot_e#eeeding onejquartef of an
acre and;Tin,the case of a religlious or benevqlen;,association Or corpo-
ration, not exceeding five acree.65 The proposed law has been drafted
to be consistent with various provisions zoverning cemeteries in the
Health.and Safety Code, The proposed exemption nrov151on 1ncorporetes a
definition of '"plot® which includes grayes, crypts, vaults, and nieﬁes,ﬁﬁ
whereas existing law specifically applies only to laed to be used fé?
burial purposes and fixtures.  The proposed law exempts a cemetery ﬁiot
for two persons. ihis is consistent with the spouse 's. vested right of
interment ?- ihe proposed law alsp protects a family plot 48 from enfercement
of a money judgment. Land which is held for the purpose of sale as
cemetery plots would be nonexempt, as under existing law.ﬁg‘ Tue five-'
acre limitation on, the exemption for religious or benevolent associations
or.corporations is uynnecessary and is not continued in the proposed law.

B .
. . PR

Applicability of sxemptions

Under existing 1au, property whicit is exempt from ekecution 1s also

exempt from otler procedures for the enforcement of a money Judgment.

65, Section 690.24. . ' S
6. See Lealth & Saf. Code’ § 7022, o
67. See Lealth & Saf. Code { 601, RS

Go.  See fealth & Saf. Code ¢§ o650-8653.

69, fection £90.24. he proposed law would also continue portions of
- Section ‘690.24 which provide that property dedicated as a cemetery
'#8 not subject to enforcement of a debt idue from an individual
‘owner of a plot and' that money from the sale of unused cemetery
lands is not subject to enforcement of a money judgment if used for
the purposes specified in health and Safety Code Sectien 7925.

70...,Section 6%90(a) prov1des that the property mentiOﬂed in aections
w90, 1-699, 29 is exempt from execution.” Saction, 699. 1)- exempts a
., dwelling house from execution“ and Civil Code Section 1240 pro-
. vides that a homestead is “exempt from execution or forced sale.”
Section 690.50(1i) provides that the Ju&gment rendered in exemptiom
. proceedings thereunder is "determinative as to the right of the
ereditor . . . to subject the property to paymﬁnt or other satis-
. faction of his judgment.” Section 710(c) incorporates Section
- 690,30 for, the. Jetermination of exemption cla{ms concerning wmoney
_owed to bhe debtor by a public entity. . Section 7192 provides that
the court in supplementary proceedings may e;der the application of

~13-



This principle is made explicit In the proposed law, and nrovisions. for
‘thé'detéfmination~df'exemption claims are incliuded in the spécial pro-
‘cedures for enforcement of money judgments where appropriate.7}‘

The priuciple that exemptions do not apply where the'judgmeant is
for the purchase price of the property involved or is for the fore-
closure of a lien“on the property (other than a lien created in the
‘course of enforeing a genéral roney judLmeht) 72 ‘18 continued in the '
proposed law, ST ‘ '

The proposed law also ‘makes clear that exemptions are to be deter-
mihed‘and applied as of the daté the’'exemption claim is made. This **

‘provisién is intended to rejeéct the holding in California United States

Bond & siortgage Corp., EL_Grddzins?3 where it was held' that the portion

of 11fe insurance benefits which exceeded the' exempt amount at the time
tiey were recdived was “earmarked” for creditors even though the amount
of bénefits remaining at the time they wete’'levied upon was' below the

7
amount protected by statute, 4 Exemption laws are intended to protect

property '"not exempt from execution' toward the satigfaction of the
judgment. Section ($0.51 incorporates Section 590.50 for the

"determination of exemption claims when property is levied upon
pursuant to a warrant or notice of levy for the collection of tax
liability. Section 302(c) of the Consumer Credit Protection Act,
15 L.S,C. & 1672(e) (1970), defines garnishment to mean "any legal
or equitable procedure through which the ‘€arnings of any individual
are required to be withheld for payment of any debt.”

71, See the discussion under "Special Procedures for the. inforcement of
uoney Judgments sugra

F2. See Civil Code 3 12#1 Code Civ. Proc. ~§ 094, 28, 690 31 693.52;

Willen v. Willep, 121 Cal, App. 351, __ . 8 P.2d 942, . (1932)

{lien on insurance jpolicles created by court order in proqeedings
to enforce alimony award foreclosed by execution).

73. 139 Cal. App. 240, 34 P.Zd 193 (1934). ar

7&.'fIa Grodzins! the survivine wife received 510,00 1n 1life insurance

" benefits, deposited $5 000 in a savings and 1ldan account, and spent
the remainder for the support of irerself aid her minor ‘children.
Under the exempticn in effect at the time,’ approximately $8,900 of
the $10,200 ‘would tave beén exempt if the creditor” had levied upon
the funds immediately. 7he creditor was permitted to'réach $1,000
‘of the remaining $5,000. ‘Ihe result could have been miore perni-
clous since, 1f the lump-sum originally received at some remote
time béfore levy liad been’s18,000, for example, and the wife had
spent $9, 099 of ‘it before levy, the creditor would have been able

- to apply the remaifing $9,300 to the: judgment. -
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an amount of property sufficient for the support of the debtor and the
debtor’s family at the time it is needed, i.e., when the creditor at-

tempts to enforce the Judgment. “he queetion"f.eeeﬁﬁtien of property
does not arise until the creditor seeks to reach the property ‘anid apply

it toward the satisfaction of a judgment.75 T e

Lxception for Judgments for Spousal or CHild" ‘Support

A

Under existing law, the standard exemptiens of n.arnings70 an& re;
tirement benefits do not apply where the money judgment being enforced
is for child or spousal support. The proposed lae woeld extend this
excepfion to all ekemptions.?aﬂ Since a major purpose of ‘exémption laws
18 to protect an amount of property sufficient for the debtor to “support
depeﬁﬂeﬁes;-it makee no sense to protect the debtor's propertyﬁffﬁm a
Judgment for the support of those dependents. Whers the éebtof*ﬂég EY
family from a new marriape, ‘the couft wnuld be empowered to make an
equitable ‘division of the property that takes into account the rieeds of

all the pefsons the debtor is required to supnort.

75. iledical Fin. Ass'un v. Rambo, 33 Cal. App.2d Sups. 756, 758-60, 86
P.2d 159, (193v). This case involved the garnishment of wages
at g time vhen one~half of the earnings received during a 30-day
period were exempt. Tue debtor nad already received some earnings

, _and the creditor argued that tnose earnings should be counted

"itoward the exemption, leaving the remainder earned during the 30-

. day periad subject to levy in the amount of one-half of the total

76. Section 690.¢ provides an exemption for one-half of the debtor's
.. earnings. This exemption is superseded by the more restrictive
o federal ‘provision pursuant to Section 303({c)’ of the Consurﬁr_
~ Credit, Protection Act, 15 U.S. ﬁ § 1673(c) (1570). State" exemption
laws are not superséded, however, in the case of a judgment for
support. Consumer Credit Protection Aet . 303(b) (1), 15 U.S.C.
§ 1673(b) (1) (1570).

77. Sectiom 697.18 [as proposed to Le amended by S.L. 1360 and 4.B.
: 1969 in the 1578 legislative session].

78. Section 10 of the Uniform Exemptions fct (1976) provides a similar
exception. Under the proposed law, the spouse or dependent would
not be able to reach property which 1s-hot subject to thé enforce-
ment of a money judgment, but only that which is described as
exempt, ' o



Exeeption foriﬁblfare Yayment Reisbursement

Existing law provides that the debtor is entltled to only a very
limited set of exemptions against a claim by a county for reimbursement
for county aid used to support tue debtor.79 this exception to the
standard exemptions is not continued in the proposed law because it is
constitutionally suspect under the equal protection clause.’ ‘

Lxeuptlon hignts of larried Debtors

. . The interrelation between the creditor 8 remedies and exemption |
laws, community property laws, and other laws pertaining to the manner
of holding title to property is complicated and sometimes 1nconsistent.
Generally, only the property of the Judgment debtor may be applied 7
toward the satisfactiomn of a money Judgment. 17 Cnnelstent with this i
principle, if the judgment debtor nas a Joint tenancy in property with
persons who are not aleo liable, only the interest of the judgment ‘

debtor may be reached. 32 lowever, if one spouse is a judgment debtor,

the community property, in which the spouses have_equeldinterests,OB'is

79.. See Section ¢90.19; Welf. & Inst. Code' 'y 17409, Welfare and Insti~
! tutions Code Section 17409 provides the following exemptions in
. such cases: 330 in cash, personal effects and household furniture
.. with a value of $500, a cemetery plot; 500 placed in’ trust for
funeral expenses, insurance policies with a cash surrender value of
$500, and relocation assistance benefits.

80. Bee James v. Strange, 407 U.8. 128 (1972) (Kansas statute imposing
1iability on indigent defendant for costs of counsel provided the
defendant and denying exemptions available to other judgment

;debtors held unconstitutional) _ .

8l. See the discussion under “Property Subject to Enforcement of a

loney Judgment supra,

82, uee In re Kauver's Colléction Co., 87 ‘Cal. fop.2d 233, 259, 1% P.2d
303, T (1948); *ussel v, Lescalet, 243 {al. App.2d 31U, 312, 50
. Cal, Pptr. 329, (1967); 3 B, Vitkin, California Prodedure '
_ ﬁLnfo;cement of Judgment ¥ 13, at 3398 (2d ed 1971y, -

83. Civil Code k3 JIOS.
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generally liable for the satisfaction of the judnghtaa?and,“ﬁhEre the
debt was incurred for necessaries of life after marriage, the separate
property-of the nondebtor spouse may be reacheﬂ.BS

© A nondebtot spouse is clearly entitled to prevent the application
- of property’ toward the satisfaction of the judgment where the property
is not 1iable under applicable law. 6 if only one spouse is a judgment
debtor and the séparate property of the nondebtor spoise has been levied
upén,‘the nondebtor spouse has been permitted to seek the release of the

ptoperty through the third-party claims procedure.b?

34. Civil Code sy 5116, 5120, 5122, 51253 see ©. Reitl, California Debt
~ Collection Practice Supplement 174~77 (Cal. Cont,, iid. Jar 1976).
Lither spouse has management and control of the community property
with certain exceptions. Civil Code % 5125{(a). "It has been‘de-
clared by the Legislature that the "liability of community.property
for the debts of the spouses has been coextensive with the right to
‘manage and control community property and should remain so. 1974
-Cal. Stats., Ca. 12U6, 5 1. It seems fairly certaln, however, that
community business property that is subject to the sole management
" and control of operating spouse pursuant to Civil Code Section '
5125(d} is liable for the debts of the nonbusiness spouse. BSee L.
Verrall, Cases and ‘aterials on California Zommunity Froperty 396-
97, 401 (3d ed. 1977); Comment, The Implications of the jew Commu-
nity Property Laws. for Crediters'! Remedies and Bankruptcy, 63
-Calif. L, Rev, 161G,  1628-34 (1975). YR

85._zcgvil Code : 5121. ‘{esort must first be aad to community and
 gquasi-community property. See Civil Code . 5132; Reppy, letro-
activity of 1975 California Communitg_Property Reformsiﬂéo So. Cal.
L. Rev. 977, 1033 n. 174 (1$75).

Jo,}‘Uhere a spouse's senarate property is sought to be applied to the
debt of the other spouse incurred for necegsaries pursuant to the
1iability provided in Civil Code Sections 5121 and 5132, the
spouse whose separate property is sought to be reached must be made
a party to the action for the purpose of obtaining a limited
perscnal judgment., Credit BSureau of Santa lonlca PFay Dist., Inc.
v.. Terranova, 15 Cal. App.3d ©54, £6D, %3 Cal. iptr, 538, 542 .
(19?1) ‘ .

87.. Sherwood v.. Cornfield, 216 cal. App.2d 364 369, 31 Cal. Rptr. 264,
267-68 (1963); Adler v. Blair, 1569 Cal. “pp.2d 92, 5 336 P.24
971, _ (1959): Spear v, Farwell, 5, Cal. App.2d 111 112, 42 r.2d
391, . (1935). Ia one case, a tHirdrparty clailm was filed on the
. .basis. , that the husband's wages were exempt, because the wife's debt
for necessaries was.incurred before ma1riage, making the exception
to the wage "arnishment exemption inapplicable, Vhite v. Gobey,
134 Cal. App. Supp. 78%, 790-31, 19 P.2d &76, . . (1933). Bee the
discussion under "Taird Party Claims" infra, . .. ... :
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It 1s clear that, in a case where only one spouse is the debtor,
the spouses may reduce the amount of property available :to satisfy the
Judgment by s10lding it in joint tenancy rather than as community prop-
arty., u8 The extent to which joint -debtor spouses may claim exemptions
in community or separate property, or to which a nondebtor spouse may
claim an exemption In community property {(or in separate property .in .the
case of a debt for necessardies}, 1s far from clear. The generally.
"stated policy underlying the exemption laws is to protect an amount of
+ property sufficient to support the debtor and the debtor's family.ag
Liowever, in general the :availability ox amount :of an exemption does not
appear to depend upon whether the debtor 1is married or has any depend-
-Eents; ' e x o A : 1
¢; There are several exceptions. A ﬂead of a farily may select a
nomestead noe exceeding $30 JDO in value, whereas .any other person under
63, years of - age may select a nomestead of only 415 200 in value.”o

The exemption for savings and . loan accounts is specifically stated
;to be a maximum of £1,400 oer person, whether the character of the

IE/

property be. separate or community... - The meaning of this provision is

"unclear and it hiag not been 1nterpreted by the courts. It might be read

65, See Siﬁerell v. Siberell zl& Cal. 767, '772-74, 7 P,2d 1003,
(1932); In re Rauer's Collection Co., 47 Cal. App.2d 248, 257, 196
P.2d $93, (1948): 7 L. Vitkin, Summary of Califorpia Law
. Couwmunity Property § 43, at’ 5138 (sth ed. 1974). It should be -
. noted, however, that a transfer of a debtor spouse’s interest in
property to the nondebtor's spouse, such as by way of- changing
community property to separate property, is voldable as a fraud-

.+ ulent conveyance, See Wikes v, tmith, 455 F.2d 1142, {sth Cir.
11972); Gould v. Tuller, 249 Cal. App. zd 18, 24-27, 57 Cal, Bptr.
23, - (19%67). '

eyt

.éB.H Bailgy V. uuperior Court, 215 Cal. 048, 554 11 P.2d 865, 867
. _(1932) A o '

90, Clvil Code 5 1260 (declared homestead); Code Civ. Proc. & 550.3
{(obillehomes and vessels), (690.31 (claimed dwelling)}. A person
-aged 65 is entitled to the same exemption as a uead of a famlly.
civil Code Section 1261 provides that a nead of a family includes
_hushandrand, rife when the claimant is ‘married and any person who
' resides Wlth and cares for or maintains certain relatives. A
,-nomestead may be selected from communitx rroperty, quaei—community
. property, property neld by the spouses ‘A3 teénants in” common or in
”‘joint tenancy, or separate property._ oivil Code 7 1238
91, Section bﬁO.?(b), The exemptlon for " credit union accounts does not
have this feature. Fin. Code § 15406. '
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to pernit both spouses, whether jolntly liable or wot, to claim exemp-
tions, 1t wight mean that only debtor spouses may claim an exemption
(if the view is taken that only debtors may claim exemptions) and that,
in the case of a joint account, the levy severs the joint tenancy and
thus"preéerﬁes the separate half interest of the nondebtor spduse.
iiousehold furnishings, wearing apparel, and the like, 1s axempt to
the’ extent "ordinarily and reasonably necessary to, and personally used

by, the deébtor and his resident family_'i'-"'z

“This exemption speécifically
takes into account the needs of the debtor's spouse and dependents and
should not vary depending upon whether one or both spouses are liable on
the judgment. ' - ' '

The exemption of earnings from garnishment depends in part on
amounts withheld pursuant to the tax withholding lawsg3 and so is af- "’
fected by the number of deductions the wage earner claims. ILowever,' the
federal restrictions on bage garnisament permit a creditor to reach 2
larger amount of earnings where the debtor claims a grester wumbér of
tax withholding deductidﬁé.gk ''he additiondl hardship exempticn is
based dpon the amount “necessary ‘for the use of the debtor or the debt-
or's family residing in this state and supported in whole or 1Im part by
the debtor.," » It may also be assumed that, if botl spouses are liable
on the judgment, the parnishment of each spouse’s wages is resdtricted by

the federal law,

2. Section 090.1.

73, ° See Comsumer Credit Protection Act % 302(b), 15 U.8.C. § 1672(V)

" (1970} {(defining "“disposable earnings" vhich provide the basis :for
determining the amount subject to garnishment, as the amount
remaining after the deduction of any amounts required by law to. be.
withheld).

94, This is so because a wage earner claiming more withholding. de-
ductions will have a larger disposable income at the same level of
earnings than a wage earner claiming fewer deductions. The federal
formula permits garnishment of all of the debtor’s disposable

. waekly.earnings that exceed 30 times the minimum wage but that do
not exceed 40 times the minimum wage or, when the earnings exceed
e 40 times the minimum wage, 23% of the total amgunt of disposable
i earnipgs. See Gensumer Credit Protection Act .. 303(a), 13 U.S5.C.
§ 1073(a) (1970). : : : . ;

95. Section 690.6(b).
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The life insurance-exemption 1s doubled in favor of the spouse of
the insured.gs

The. exemption for deposit accounts into which soglal security
benefits are directly deposited is increased from $300 to $750 where-two
or more depositors- to tne account .are: designated payees of the bene- |
fits;g?':

-On the other hand, the motor vehicle exemption appears to protect

r

only one vehicle with a value not exceeding 3500 over liens and encum—
brances so long as the vehicle is registered in the debtor's name,9$
apparently without regard to the nature of title.99

The foregoing should demonstrate that existing law is unclear and .
that it embodies no consistent policy regarding the exemption rights of
married persons. Under the proposed law, married persons would be
restricted to one set of exemptions regardless of whether. one or both .
spouses are liable on the judgment. This principle is consistent with.
the gemeral policy of the exemption laws--to.protect.the.debtor and the
debtor’'s family. It would not result inAsignificant.unfairmess to.
married persons because noniliable separate property will remain .sco and. .
several important exemptions are proposed to be revised to depend upon,,
the amount necessary for the support of the debtor and the debtor's

spouse and dependents.lOﬂ

Tracing Exempt Amcunts

An exemption for an amount of money from a particular source, such
as retlrement ar life insurance benefits, is, 11lusory 1if the exemption

is lost_gbgp the benefits are deposited in a’ bank or held in the form of

s

36, Section 690.9(b).
57, Septiqn:695ﬁ30(a). ‘
s seetton s80.2).

w9, See Veh, Code _§ 4130 h 5600 J (coownership of motor vehicle;.
190. Sée the discussion ‘of the exemptions féor life insurance benefits,

retirement benefits, unemployment benefits,: disability and uealth
benefits, and personal injury awards, supra. i .
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a check or cash. Case:law and, to a limited extent,; statutory law,
recognize the right of a debtor to trace exempt amOunts through a change
in form.lo% The proposed law containe a general prov1sion which would
_permit the judcment debtor to trace exempt arounts through deposit ac-
coqnts_end in_the.form_oﬁiceeh;endirhe eqoivalent of cash, inciuding
caenier'e cnecks, certifieo checks, and money ordere. ihis tracing
prov151on would apply. to relocation, life insurance retirement, uneer
ployment disability, health, social security, and veteran s benef:.tss
worker's compensation, aid, and proceeds from the sale of or indemnifi-
cation for a dwelling, a motor vehicle, and tools of a trade.ln The
debror should have the oorden of tracing the exempt amount, consistent
with the general burden on the debtor to claim exemptions._l93 The
debtor should also be permitted to seIECt any reasonable method of
tracing.lOé, The mandatory use of a principle such as first in first-out
or last—in iirst—out wquld result in some debtors being deprived of
exemptlons depending upon the order in vhicn money was deposited in an
account or whether the debtor was not foresiglited enough to segregate

exempt funds in separate accounts,

101, Sée, e.g., Sections 690.18¢a) (pension benefits exempt In debtor's
possession and when deposited}, ¢50.30 (direct deposit. of social
security payments); iruger v, Vells Fargo bank 11 Cal.3d 352, 367,
521 P.2d 441, 113 Cal. Rptr. 442, (1974) (unemployment
benefits in cnecking account): .olmnes v, narsaell 145 Cal. 777,
782-33, 79 P. 534, .. (1905) (life insurance benefits deposited in
tank account) Bowuan v. YHlkiason, 153 Cal App.2d 391, 395-96, 314
‘P.2d 574, (1957) (life insurance check converted to cashier’s
check and 4eposited in: attorney s frust account)9 Piilpott v. Lssex
County Welfare Id. , 409 U.S. 413, 416-17 (1873) (disability bene-

... flts in bank. account) Porter v. Aetna Cas. & Sur. Co., 370 U.S.
159, 162 (1962) (veterans benefits in savings and loan, account).

102, The opportynity to trace exempt proceeds from the sale of a dwell-
iug would be limited to six months and from the ﬂale of a motor
vehicle or tools to 90 days

103, See fection 090.5J(1).

104, 1uis principle is derived from Sgction ©(ec) of the Uniform Exemp-
tions et (1976). A variety of tracing principles is also used in
cases involving constructive trusts and’ ‘equitable liens. See D.

*Dobbe, Landbock on the Law of Nemedies I 5.16, at 425—30 (1573); 7
B. Vitkin, Summary of California Law Trusts §§ ﬁ—US -at- 5446-49
(Bth ed. 19?4)
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' Llabillty for ‘Interference Vith Exemption Rights 5

Lnder existing law, ne debtor may seek damages in an action for
ahuse of process where the creditor levies upon property which is
exempt ‘or not subject to enforcement of a money Judgment.105: secause of
the expense and delay of bringiag an independent action for abuse of
process, the debtor may be effectively deprived of any remedy Ac-
cordingly, the proposed law prov1des that the Judgment debtor may apply
to the court on noticed motion for an order assessing damages resulting
from the, application or attempted application of property which 1s not
subject to enforcement of a money judgment or has been determined to be
exenpt toward tne satisfaction of ‘the ;}udgment.106 nny damages awarded

would also be exempt.lGT.

The debtor would also be permitted to apply
for an order that damages be set off agalnst the judgment. Set off
should not be a requirement however because the debtor may need the
amount representing the wrongfully taken property for support.i Yids

remedy would not supplant other statutory and common law remedies.108

Automatic Adjustment of Lxempt Uollar Amounts

‘Exewptions subject to dollar. amount linitations have the nirtue pf
certainty and orevent the abuse that arisés where speciflc types of

items are exempt without value limits. Legislatures haye typically been

leﬁy:Czap v, Credit Bureau of banta Clara Valley, 7 Cal, App 3d 1, 5~6,
... .. d6 Cal, Zptr. 417, {1579), cf huite Lighting Co. v. lolfson,
66 Cal,2d. 336, 348-43, 438 P. 2d 34! 345, ., 66 Cal. dptr. 697,
(1968) (attachment of exempt property) e
106, A summary procedure for assessin< namages for wronnful attachment
is provided by Section 49%0,310-49J,360.

lO?; 2w York law pr0v1des that damages for taalng or 1n_]urinrT exempt
personal nroperty are exempt for a neriod pf one year. Y. Civ.
Prac. Law & R. § 5205{b) (ic.inney 19 ). '

108. In addition to an action for abuse of process, in'appropriate'
circumstances, the debtor may bring an action for slander of title,
,conversion, or infliction of emotional distress., See generally 5
%, witkin, California Procedure unforcement of Judgment 3 %7, at
S 3&63—64 {2d ed. 1971); Tdiesenfeld, Torts Involving_Use of Legal
. Process, in Lebt Collection Tart Practice 3§ 5 1-5.33 {Cal Cont.,
Ld. Bar 1971).
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slow to;adjust exemptions in response to changes in the wvalue of the .

dollar.lag For example, the exemption for-an account in a sawiiss and.

loan aqsociationlla-was set.at 51,500 in 19{)1.111 The ‘dollar was worth

approximately seven times as much in 1931 as it is naw;le.yeb:the
amount ~of the exemption remains unchanped. The credit.umion-account

exemption’ I3 was raised to §1,500 in 1939114 when the dollar was worth

approximately four times as much.-ll5 -The. 1life. insurance exemﬁtfonl}ﬁ:
was set at tihe amount of Lenefits :represented by a:$500 annual premium

in 15681;2 when the dollar was worth approximately six-times what 1t is

today.1 8 ‘Less dramatic, but still significant, disparities ‘have oe- "
curred in exemptions such as the motor vehlcle exemptiom which has been
frequently amended since its original enactment\in'1935.¥15 Tne protection

109, See Countryman, For .a .iew Exemption Policy in Bankruptcy, 14 .
Rutgers L. Rev. 578, 6533 (1960); Joslin, Debtors' Exemption Laws:
Time for iodernizatiom, 34 Ind. L.J. 355, 356 (1959). e

110. Section 590.7.
111. 1901 Cal. 'Stats., Ch. 28, & 1 (then building 't loan associations).

112. See Bureau.of Census, Uistorical Statisties of the United.tates,
Table L-183, at 212, {19?5} [nereinafter cited as Aistorical
°tatistics] bureau of Census, Statistical Abstract of the United
‘States: 1976, Table ¥o..708;-at 439 [hereinafter. cited as Statis-
tical éhstract].

113, Fin. Code § 13406,
114, 1939 Cal. Stats., Ch. 965, = Z.

115, See liistorical Statistics, SUpPTa note 112 Table F—135, at 210
”*“"Statistical Abstract, supra note 112, iable ﬂo. 708, at 439.

:Iiﬁ: Section 650.9.

......

117, 1868 Cal. Stats:. Ch. 40# 5.1,

iiﬂ:'listorical Statistlcs _supra note 112, Lable L—183,_at 212; Sta-
tistical ﬁbstract, supra note 112, Table ilo. 738 a8t 439,

119, 1935 Cal, Stats., Ch. 723, o 24. The motor vehicle exemption at
first protected a vehicle valued at $100, regardless of the extent
of the debtor's equity., Tihis limit was raised to $250 in.1943 and
to $350 in 1959, 1In.1967 the debtor's equity was protected in the
amount of $350 so long as the vehicle was not worth more than

v .$1,000., The equity: exemption was raised to 550U in 1972 and in:
1976 the value 1limitatioh was repealed. - See. 1949:Cal. Stats., Ch.
:. 628, & 1;-1959.Cali. Stats., Ch. 1474, 5.1; 1967 Cal. Stats., Ch.
1241, § 1; 1972 Cal. Stats., Ch. 744, § 1; 1976 Cal. Stats.; Ch.
1210, - 2: .. : . L SR

< v
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of a motox. vehicle in which. the debtor has no more than $500 equity,
established in 1972, has been significantly eroded because by 1976 the
average price of new cars;had risen over 20% and the éverage price of
used cars.had risen over . 40 percent. 120 .
The proposed law provides for the automatic adjustment of the
dollar amount of exempgjoné'based upon changes in..the consumer price.
index.121 The change would be ‘made at two-year intervals if the in-
crease or decrease in the consumer price index over that time was at
- least 10 percent of the:index on the. operative date of the proposed
law.lzg,,Tae,Judicial Council . would be given the responsibiliti of .-
-cgalculating the clhange and adopting a rule announcing: the change.. Tue
. revised amount weould . apply to any claims made when. the change is in -
effect. This has the effect of freeing the debtor from.inadequate
exempxions existing at the time the.debt was incurred, which may have
beeh maly vears before the rimo the exemption is ogeded.

Procedure for ulaiming ixegptions After Levy

CEen NS

-Existing law provides a detailed procedure. throug& which exemptions
may be claimed and determined 123.. “he debtor or the dbbtor s ,agent must
fclaim an exemption for- property within 1¢ days after it has heen levied

upon by filing an affidavit with the levying officer; otherwise the

120. otatistical Abstract, suEra note 113, ‘Table ‘. 709, at 440:
. . i
121, Cost of living adJustment provisions are contained in the . Unlform
Consumer Credit Code I 1.1056 (lS7%° version) and the Uniform Lxemp-
tions Act § 2 (1976) and in several California statutés.” See Govt.
Code s 9360.9 {legislative retirement system),. 21221{c) {publicr
_employees' retirement benefits), 31870 (county employees’ retire—
ment benefits), 82001 (campaign spending lmits); welf. & Inst.
Code 4§ 11453 {AFDC paymants), 12201(1) : (aged, blind, and disabled

payments). - o AL 0

'iZﬁr.For examples of the- operatlon of the proposed section, see the
o Lomment tq proposed Section 707.210 inifra. A S

123, Section 690 50; see generally 5 B. Mitkin,-California Frocedure
tnforcement of Judgment . §$§ £8-92 (2d.ed. 1971 & Swupp. 1977).
Special procedures are prowvided for determining certain exemptions.
See. Sections 590.30 (deposit account Intg whicly social security
benefits directly deposited), 990.31 (dwelling exemptiom).
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: exemprion 1s waived and the propeérty will be applieéd toward the satis-—
faction of the'judgméﬁt.lz4 Tie levying officer ‘immédiateiy serves the
affidavit on the judgment creditor alorg with 4 notice that the property
will be released unless ‘the creditdf files a counteraffidavit with the
leviing officer within five days after the debtor's affidavit is served.
The creditor is also required ‘to ‘serve a copy of the counteraffidavit on
the debtor and file proof of service with the levying officer. Ouce the
counteraffidavit is filed; eithet party is permitted to mzke a motion’
for an order determining the exemption eclaim within five days after the
filing 6f the counteraffidavit. The hearing is required to Bé'held
within 15 days after the motion is made unléss a contintance i’ granted.
Tﬁe‘ﬁoving party must pive at least five days' notice of the hearing to
' thé other party and to the levying officer. If no 'motién is made within
five days after the counteraffidavit'1s filed or if the levying officer
15 ot served with notice of the hearing within 10 days’ after such '
filing, the property is required to be releabed to the debtor. At'the
hearing the debtor has the burden ofﬁproof. The affidavit and counter-
affidavit areﬂfiled with the court by the levying officer and constitute
the pleadlngs of the parties, subject to the power of the court to
permit amendments. The court may "also permit the production of other
evidence. “At' {he conclusion of the hearing, the court determines the
exemption and makes any necessary orders for the disposition of the
property. . '

" Tue proposed Lav would make several cuahges in this 3rocedure.125
The 1)~day period within which the claim of exemption uust be filed witih
Eﬁe-levﬁing offioer riuns from the ‘date notice of levy is mailed or-

o124, Section 690(a). Some exemptions are not subject to waiver. Seée,

' e.g., Section 590.0Cb) (portlon of earnings not subject to garnisn—
ment), §99.15 (worxer 3 compensation benefits prior to ‘payment},
690.19 (aid ‘under public assistance program prior to payment),

“.Smitu v, Bhea,: 72 Cal. App.3d 361, 370-72, . Cal, Hptr. _
19727y {exempt portlon of proceeds from execution sale of motor
: vehicle) : | -

125. For other minor and technical revisions, see. the Comments to the
_sections in the proposed law, nfra, and to the repealed sections

in the Appendix, infra
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delivered to tue judgmeat debtor since the debtor may not receive

notice of levy for some. time after levy has o_ccurred_.l?6 In addition to
the. judgment debtor, the debtor's spouse,lz? dependents, and‘pergons
-authorized to exercise the .rights of the debtor, such as agents, guard-
ians, and conservators should be permitted to claim exemptions., The
~five-day period.for filing the counteraffidavit should be increased to
+10.days, but this period should not be extended where the claim of _
exerption is served.on the creditor by .mail. 128 -As a condition of .
claiming an exemption for a motor vehicle, heirlopms, works of art, .
jewelry, or tools:of a.trade, the debtor should be required to describe
other property.of the same type for which an exemption.is not claimed.
Similarly, where the debtor claims. an exemption for deposit accounts and
‘money:or for the loan value of am:insuramce policy, the debtor should
describe;all other such funds.. This.will enable the creditor to obtain
winformation regarding other; property of: the debtor and will help ensure
that tue policy of.the exemptiouns. laws to protect only, a limited amount
of the debtor's property is carried out.,: ., C
.-The right of the judgment debtor. to, move for a hearing on tne
~-exemptlon claim should be elininated as unnecessary. Under the_prcposed
law, if. the creditor.does not file the notice pf opposition ytth the
levying officer . and file notice of motion within the lﬂfdéy Péripgtgfter
sarvice of: the claim of exemption, the property will be released and the
creditor will be precluded from jevying on it again absent a showing of
changed circumstances. Accordingly, the debtor has nothing to‘gain by
moving for-a hearing on the exemption claim..  The l5-day period after
;.the motion is:filed, during which.the hearing is required to be com~
menced, should be-.increased to 2D days so that the debtor may be given

12
10 days' ratier than five days' notice of the Jearing 9

- 126, uotice of. levy is requlred to be given the Judgment debtor promptly
after- levy. - See Section 683(b) (incorporatiny. the levy‘provisions
ciin the Attachment Law, Sections 438.31u- 4uu.430)air,

12? “fhe rignt '6f the debtor's spbuse to cldim exemptions is- particu—
larly important because gefferally the community property, and
sonetimes the spouse’s separate property, 1s liable for the satis-
faction of a money judgument. See the discussion under "Property
Subject to Lnforcement of a Ioney'Judgment SEEta.

1;& See bectlon 1013 {general prov151on for extension of time ‘where
notice served by mail).

129, Tnis period should not be subJect to the extension of time provided
by Section 1013,
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16/974

' CHAPTER 7. PROPERTY SUsJECT TO F§FORCEMEXT OF
' JONEY JUDGHENLS AND EXEMPTIONS

Arficle 1. General Provisions

§ 7074110, Claimant
i ?ﬁ? 110. As used in this chépter, claimant means an individual
judgment debtcr, a person authorized tro. exercise the rights of:the
judgment debtpr, and the spouse or a dependent of an individual judgment
debtor.

Comment. Sectilon 707.110 specifies the persons who are entltled to
claim: exemptions on behalf of the judgment debror. LUnder former Section
690.5G(a), only the judgment debtor and the agent of the judgment debtor
were expressly authorized to claim an exemption.. The reference to
persous authorilzed to exercise rights of the judgwent debtor includes

- agents,: guardlans, conservators, and persons holding a power of atter-
ney. - Section 707,110 extends this right to the spouse and dependents of
‘a. judgrment debtor simce a major purpose of the exemprlcn laws is to
protect such persons.
4265
i 107,120, Property subject to enforcement of money jpdgment
707. 120. (a) Lxcept as provided in Sectionm 70?.150, the following

property is subject to enforcement of a money jﬁdgment:

(1) All the property of the judghent debtora

(2) If the judgment debtor is marrled

(i) The separate property of the judgment debtor.

{(ii) The community property, to the extent provided in the com-
munity property laws.

- (1i1) The separate property of the spoﬁsg oﬁ"the_judgmeﬁf debtor,

to the extent provided in Sections 5121 andl5132:cf.the.Civil Code.,

{b) Subject tG;SectiEn 702,155, propérty deséribéd in subdivision
(a2} remains subject to enfbrcement of a money judgment notwithstanding
transfer or other‘disPOSition if thgfprgperty is subject to an attach-
ment lién, judgment lien, execution lien, or other lien in favor of the
judgment creditor arising in the action of from eﬁforceﬁent'dfithe
judgment. . .

Comment. .. Subdivision {a)(l)lof.Section 707.120 supersedes a por-
tion of subdivision (a) of former Section 688. .The reference in former

law to "any interest' in property and. the enumeration of certain types
of property ("goods, chattels, moneys or other property') are deleted;
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the deletion is not intended to limit im any way the scope of property
subject to the enforcement of a money judgment. . Generally, property
interests that are. assignable may, by some procedure be reached to
satisfy a money judgment. See Murphy v. Allstate Ins. Co., 17 Cal.3d
937, 945-46, :553 P.2d 584, 589-90, 132 . Cak. Jptr. 424, 429-30 (1976).
See also 1 A. Freeman, Law of uxecutions §§ 110, 112, 159, 162 (34 ed.
1900); 2 id, §§ 172, 177; 3 id. § 425. ixcept to the extent provided in
Article & (commencing with Section 705. 610) 6f Chapter 5 (order of as-

csignment of right to future payments}),.a debt which is uncertain or con-

. tingent in the sense that 1t may never become due and payable may not be

‘reached. Seé Javorek v. Superior Court, 17 Cal.3d 629, 640, 552 P.2d

728, 737, 131 Cal. Rptr. 768, 777 (1970); Dawson v. Bank of America, 100
Cal. App.2d 305, 309, 223 P.2d 280, 283 (1950); Clecak v. Dunn, 95 Cal.
App. 537, 540, 272 P. 1104, 1105 (1928}, s

_ Paragraph (2) of subdivision (a) 1ncorporates the speclal rules
governing the liability of ‘a married person's property to the satis-—
faction of a judgmenr prov1ded ‘in the community property laws. See

‘Civil Code 55 5116, 5120, 5121, 5122, 5123, 5131, 5132, Where a spouse's

B _separate property is sought to be applied to thie debt of the other

spouse incurred for necessaries pursuant to the liability provided in
Civil Code Sections 5121 and 5132, the spouse whose separate property is
sought to be reached nust ‘be made a party to the action for the purpose
of obtaining a limited personal judgment Credit iureau of Santa Monica
Bay Dist., Inc. v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr.

538, 542 (1971). \Mowever, if property iLas been levied upon, the spouse
who is not a judgment debtor may claim that the property may not be
applied to the satisfaction of the judgment because it is ‘the spouse's

, Separate property. This claim may be made by way of the third-party

claims procedure in Chapter 6 (commeéncing with Section 706.110). Sherwood
v. Cornfield, 216 -Cal. App.2d. 364, 369, 31 Cal. Bptr, 264, 267-68 (1963);
Adler v. Blair, 169 Cal. App.2d ©2, __ _, 336 P.2d 971, (195%).
Subdivision (b) continues former law. See the last t portion of sub-
divislon 1 of former Sectilon 652 (real property subject to judgment
lien); Riley v. iance, 97 Cal. 203, 31 P. 1126 (1893) (property subject
to attachment lien when owned by eventual judgment debtor), Puisgegur v.
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 833, 832 (1946) (property
subject to execution lien when owned by judgment debtor), Nordstrom v.
Corona City Water Co., 155 Cal. 206, 212-13,°100 P. 242, 245°{1909)
(judgment in supplememptary proceedings or creditor's suit relates back
to time of garnishment of debt by service of writ of execution), Can-
field v. Security-First Wat'l Bank, 13 Cal.Zd 1, 29-30, &7 P. 2d 830, 344

- (1839) (creditor's suit creates .equitable lien on property sought to be

regched from time of service of process) For provisions concerning the
creation of liems, see Sections 488.500, 483.510 (attachment llen),

. . 486,110 (rempordry protective order 'in attachment), 674 (judgment lien),
. 703.250 (execution lien), 704. {lien of earnings withholding order),

705.120 (lien of order for examination of judgment debtor), 705.130
(lien of: order for eramindtion of judgment debtor's debtor), 705.250
(lien of creditor's suit), 705.340 (receiver's lien), 705.420 (lien of
charging order), 705.510 {(lien on cause of action and ‘nonfinal judg-
ment), 705.620 {lien of assignment order}, 705. 750 {lien on money owed
judgment debtor as creditor of public entity). See also Section 702.150

{relation back of liens). The 1ntroductory clause of subdivision (b)

recognlzes that é lien nay not follow property when it is transferred to

"a bona fide purchaser. See Section 702,155 and the Commént thereto.
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§ ?0?.135, Property not subject to enforcement of 3 money judgment

707.130. Property that is not subject to enforcement of a money
Judgment pursuant te Article 3 (commencing with Section 707.410) or
pursuant to any other law may not in any manner be applied toward the

satisfaction of a money judgment.

Comment. Section 707.130 supersedes former Section 690{b) which
provided that property for which a claim of exemption was not required
- to be filed was not subject to levy of attachment or execution in any
manner. The category of property exempt without filing a claim of
exemption 1s not continued in this title since it does not differ from
property which is not subject to enforéement of a money judgment.
Property which has been determined to be exempt by a court or which is
exempt because the judgment creditor has failed to oppose a claim of
exemption may not be applied toward the satisfaction of the judgment
without a showing of changed cirquﬁstances under Section 707.190 just as
is the case with property which is not subjett to enforcement of a money
judgment. However, if a timely claim of exemption Is not made, property
described as exempt may be reached. See Section 707.140(c).

Section 707.130 also recognizes that the deacription of property
which is not subject to the enforcement of a money judgment in Article
3 1s not comprehensive. For example, property in custodia legls is not
subject to execution under certdin circumstances. See€, e.g., Robbins v.
Buenc, 262 Cal. App.2d 79, 68 Cal. Rptr. 347 (1%68); North v. Evans, 1
Cal. App.2d 64, 36 P.2d 133 (1934); dawil i1l & Plantation Co. v,
Leland, 56 Cal. App. 224, 205 P, 485 (1922); 5 B. Witkin, California
Procedure unforcement of Judgment §§% 21-23, at 3402-04 (2d ed. 1971). A
trademark may only be reached in connection with the business in which
it is used. See Uard-Chén&;r Bldg. Co. v. Caldwell, 8 Cal. App.2d 375,

378-79, 47 P, 2d 758, (1935) .The portion of a cemetery containing
human remains is not subject to enforcement of a money judgment. Ses
Peebler v, Danziger 104 Cal. App.2d 491, 5 231 P.2d 895, (1951).

Other statutes designate certain property as not subject to enforcement
of a money judgment. See, e.g., Civil Code § 765 (estates at will);
Educ. Code § 21116 (educational endovment funds); ilealth & Saf. Code

§§ 7925 (money from purchase of unﬁsed cemetery lands), 32508 (hospital
endowment funds); Labor Code 3§ 270.5 (property held in trust by logging
employer, except on claim by employee)}, 270C.6 (property held in trust by
employer of certain salespersons, except on claim,by employee). Federal
law also precludes the application of certain types of property to the
satisfaction of a woney judgment. See, e.g., 22 U.S5.C. & 1104 ( )
(foreign service retirement); 33 U.S5.C. § 916 { ) {longsharéman
retirement}; 42 U.S.C. § 407 () {social security); 45 U.S8.€C. § 2281

( ) (tailrpad_retirémént)

4435

§ 707.140. Applicability of exemptions

707.140. {a) Except as otherwise provided by statute, property
that is exempt pursuant to this chapter is exempt from all procedures

for the enforcement of a meney judgment.
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() Exemptions do not apply where the judgment to be enforced is
for the purchase price of the property or is for the foreclosure of a
‘mortgage or dther lien on the property other than a lien created pur-
suant to this title.

(¢} An exemption is waived unless it is claimed within' the time
provided and pursuant to the applicable procedure.

(d) Lxemptions shall be determined as of the date the judgment

' debtor makes an exemprlon claim. EN

Comment. Subdivision (d) of Section 707.140 makes cledr that the
" exemptions provided by this chaptesr apply regardless of the procedure
selected for the enforcement of a money judgment, This provision super-

sedes subdivision (a) of former Section 690. ilowever, certain exemp~
- tions do not apply where a judgment for ‘child or spousal support is
" being enforced. See Section’ 707.170.
' Subdivision (b) continues the substance of former Section 650,52
~ and the last sentence of forirer Section 690.2H.

Subdivision (c} continues the principle of subdivision (a) of
former Sectiom 6%0 but is broader in its application since it is not
limited to exemptions provided in this chapter, Former law also re-

ferred to exemptions "from execution" whereas this' section makes clear
"that?exemptions apply in all proceedings for the enforcement of a money
judgment. See subdivision (a). where property is levied upon by a
levying officer, the applicable procedure for claiming an exempiion is
that provided in Article 2 (commencing with Section 707.310) of this
chapter. This procedure 1s also incorporated in other instances: e.g.,
where property is attached under an ex parte writ of atrachment (see
Section 485.610) or where a warrant or notice of levy for 'the collection
of taxes is treated as a writ ‘of ‘execution (see Section 707.220). If
© the property is‘sought to be reached by some process other than a levy
under a writ, such as an order in examination proceedings (see Sections
705.110~705,190) or an assignment order (see Sections 705,610-705.630},
" the procedures for claiming exemptions provided by this chapter do not
apply. In these situations, a -court hearing is required and exemption
claims will b& determined at such time or later upon noticed motion.
See, e.g., Sections 705. 160(c) (determination of exemption clalm in
examinatidn proceedings).

Subdivision (2 makes clear that- the exemption claimed is to be
- determined as of the time a claim of exemption is made pursuant to the
applicable procedure. This codifies the result in ‘edical Fin. Ass'n v.
Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86 P.2d 159, _ (1939) ang
rejects the holding in California United Statzs bond & Mort. Corp. v.
© Grodzius, 139 Cal. App. 240, 262-43, 34 P.2d 193, ___ (1934) (portion of
life dnsurance benefits which exceeded exempt amount when received was
earmarked for creditors even though benefits remaining at time of levy
" were below exempt amount). In order ro take advantage of the principle
stated In subdivision (d}, the judgment debtor must trace the funds for
which an exemption is claimed. See Section 707.480 (tracing).
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101/152
§ 707.150. Exemptions cumulative

 707.150‘ (a) Property may be allocated among exemptions so as to
exempt the maximum amount of property.
(b) If property is exempt under more than one provision, the

claimant may select which proviéion is to be applied to the property.

Comment. Section 7307.150 makes clear that a judgment debtor is
entitled to claim as many exemptions as the law permits., This is a
reflection of the policy that exemption statutes shoyld be liberally
applied. See Holmes v. Harshall, 145 Cal. 777, 778-79, 79 P. 534, 535
 (1905); White v. Gobey, 130 Cal. App. Supp. 789, _ , 19 P.2d 876, __

(1¥33). Uader the primciples stated in this section, if one item or

: fund may be claimed as exempt in more than one category of exempfion, it
may be claimed as exempt in one category and another catepory of ex-
emption may be used to shield other property. For exavple, if a motor
vehicle which the judgment debfor uses in a trade meets the criteria of
the exenption provided in Section 707.430 (general motor vehicle exemp-
tion), the judgment debtor may clalm it as exempt under that provision
and apply the entire $2,500 exemption in Sectilon 707.470 to other tools
of the trade, including another motor vehicle. towever, the deter-
mination of an exemption based upon the amount reasonably necessary for
the support of the judgment debtor and the spouse and dependents of the
judgment debtor must take account of other exempt property. See Sec—
tions 707.500(c) (life insurance benefits), 707.500(d) (wréngful death
award), 707.510(b) (retirement benefits), 707.520(c) (unemployment
benefits), 707.530(a) (disability and health benefits), 707.540 (per-
sonal Injury award). It should be noted that there are specific excep-
tions to this general principle. For example, a judgment debtor may not
claim the full dwelling exemption and also the additional $10,000 exemp-
‘tion for the loan value .of unmatured life insurance. See Sectiom 707.500(b},
(e). ilor may a judgment. debtor claim a $2,500 exemption.for the tools
of a trade and also a 52,500 exemptlon for indemnification for the loss
-of tools. BSee Section 707.470.

© 101/139
§ 707.160. Exemption rights of married judgment debtors

707.160., 'There rhe property of a married pérsdnf}s spgght to be
applied'toward the satisfaction of a money judgment, ithe married person
and the spouse are entitled to only one set of exemptions, regardless of
whether one or both spouses are judgment debtors.

Comment. Section 707.160 is new. The gzeneral policy of the exemp-
tion laws 1s to provide for the support and welfare of the debtor and
the debtror's family. Bailey v. Superior Court, 215 Cal. 548, 554, 11
P.2d 365, 867 (1932). Accordingly, Section 707.160 makes clear that

only one set of exemptiohs may be claimed by spouses. This limltation
applies regardless of whether ome or both spouses are judgment debtors
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or whether +he property that is liable for the satisfaction of the
judgment is community or separate property. 5See Section 707,120 (prop-
erty subject to enforcement of a money judgment).

& nondebtor spouse who claims that the community property or sepa-
rate property is not liable for the satisfaction of the judgment pursu-
ant to the community property laws may not assgert the claim pursuant to
- this chapter. Such.a glaim is normally asserted by way of the third-
 party claims procedure in Chapter 5 (commencing with Sectlon 706.110).

- 8ee the Comment .to -Section 707.120.

o 4443
§i?0?.1?0. Lxemptioqs 1papgllcable against aupport judgment

707.170. (a) The exemptions provided by this chapter do not apply
where the judgment being enforced is for child or spousal support.

(b) Where property for which an excmption is provided by this
chapter 1s spought tonbelapplied toward the satisfaction of a judgment
for child or spousal support ‘the court shall, upon motion of an inter-
ested party, make ac equitabLe division of the property that, takes into
account the needs of all the persons the judgment debtor is required by
law to support. _Thé court shall effcctuate the equitable division by an
order determining the amount of the -property to be applied toward the
satisfaction of the judgment. :

(c) The person making the motion shall notify the levying officer
of the motion and the levying off1cer shall not d13p0$e:of the property
antil receipt of the court order for application of the prdperty.

Comoment. Subdivision (a2) of Section 707.170 providés s general ex-
ception to the application of the exemptions '‘provided by Sectilons

707.410-707.580. Former Séction 690.18 provided such an ‘exception
applicable only to the exemption of pensiondg, annuities, and retirement,
disability, death, or other benefits, from a public entity or, in the
case of child support only, under the federal Employee Retirement Income
Security Act of 1974 [unless amended by 4B 1963, 1978 session].

Subdivisioti (b} codifies and nakes generally applicahle the case
law concerning the equitable division of earnings levied upon to enforce

“a .support judgment, See Rankins v, Rankins, 52 Cal. App.2d 231, 234-35,
126 P.2d 125, (1942).

Subdivision ' (c) reguires notice of the motion ro be given the
levying officer .in order to preserve the status quo untill the court
makes 1lts order.

4444

§ 707.180. Tracing exempt amount s

o 707.180. (a) An exempt amount remains exempt to ‘the extent that it
- may be traced through ‘deposit accounts ‘and in the form of cash and the

equlvalent of cash.

7-6



(b) The tracing of exempt amounts in deposit accounts shall be
“accotplished by application of the principle of first-in first-out,
‘last-in first-out, or any cother reasomable basis for tracing selected by
the claimant,

{c) The claimant has the burden of tracing exempt amounts.

Comment. Section 707,180 provides the general rule concerning the
duration of an exemption for payments to the judgment debtor through
deposi; accounts and 1n the form of cash and 1ts equivalents, including
cashier's checks, certified checks, and money orders. Subdivision (a)
is consistent with decisions under prior law. See, e.g., Kruger v.
Wells Fargo sank, 11 Cal.3d 352, 367, 521 P.2d 441,  , 113 Cal. Rptr.
449,  (1974) (unewmployment benefits in checking account); holmes wv.
darshall, 145 Cal. 777, 782-83, 79 P. 334,  (1905) (life insurance
benefits deposited in bank account): Bowman v, Wilkinson, 153 Cal.
App.2d 391, 335-%6, 314 P.2d 574,  (1957) (life insurance check
converted to cashier's check and deposited in attorney’s trust account),
See also former Sections 690,13(a) (pension benefits exempt in debtor’s
possession and when deposited), 690,30 (direct deposit of soclal se-
curity payments}; Philpott v. LEssex County Welfare id., 409 U.S. 413,
416-17 (1873) (disability benefits in bank account); Porter v. Aetna
Cas. & Sur. Co., 370 U.S5. 159, 162 (1962) (veterans' benefits in savings
and loan account). This section applies to any fund which is exempt as
provided in this chapter. See Sectlons [707.410 (proceeds from home-
stead)], 707.430 (proceeds from motor vehicle), 707.470 (proceeds from
tools of trade), 707.480 (deposit accounts and money), 707.490 (deposit
account into which Social Security benefits are paid), 707.500 (life
insurance benefits), 707.510 (retirément benefits), 707.520 {(unemploy-
ment benefits), 707.530 (disability and health benefits), 707.550
(worker's compensation), 707.560 (aid), and 707.570 (relocation benefits).
Proceeds from a dwelllng, motor vehicle, or tools may be traced only
during the applicable period. See Sections [707.410 (six months in case
of dwelling}], 707.430 (90 days in case of motor vehicle), and 707.470
{90 days in case of tools}. ) ]

Subdivision (b) permits the claimant to select the manner of trac-
lng exempt amounts, This provislon 1s derived from Sectiom 9{c) of the
Uniform ixemptions Act (1976). o

Subdivision (c) states the rule under former law concerning the
burden of tracing exempt funds. This is'consistent with the general
burden on the claimant in exemptlon proceedings. See Section 707.380(b).

100/913

§ 707,190, Prohibition against reaching property determined to be exempt

707,190, If the judgment creditor has failed to oppose a claim of
exemptlon within the time allowed by Sectdion 707.340 or 1f property has
been determined to be exempt pursuant to a court order, the judgment
‘creditor mdy not levy upon or otherwise seek to apply the property

toward the satisfaction of the same money judgment unless the judgment
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-creditor shows,. upon noticed motion, that a change in circumstances
- occurred after the property was determined to be exempt, or aiter the
time. for oppesing a claim of exemption had. expired, that renders the
property not exempt in whole or in part.
" Lowment. Section 707.190 is new. A court order determining

exemptions may be issued pursuant to Sections .

_ : 7 _ ©100/905
§ 707.200., Liability for interference with exemption,righfé .

707.200.  (a) Except' as proviced in Section 707.190, the judgment
debtor‘may apply to the court on aoticed metion for an-order_assessing
damageé Eausad.by the application or attempted application'offthe fol-
lowing types of property toward the satisfaction of the judgmént:

(1) Property whichwis exempt becausz the judgment creditor has
previcusly failed to oppose a claim of exemption within the time allowed
" by Segtion 707.340. '

(2) Preperty which has previously been determined bj court order to
be exempt. _ ‘

(3) Property which is not subject to enforcement @f a money judg-
ment. N : -
(b) Damages awarded pursuant to subdivision (aj are eXempt both
before and after collection. ﬂﬁon application of the judgment debtor,
the court may order the damages awarded against the judgment creditor

set off against the judgment. '

Comment. Section 707.220 is new. It provides an expeditious
remedy through which the judgment debtor way be comptnsated for imprcper
application or attempted application to the satilsfaction of the judgment
of exempt property or property not subject to enforcement of ‘a money
judgment. This remedy is in addition ro other remedies such as abuse of
process or_injunﬁtion. See Czap . Credit Bureau of Santa Clara Valley,
7 Cal. App.3d 1, 5-7, 86 Cal. #ptr. 417. - (1970}. A court order
.- determining exemptions may be lssued pursuant to Sections .

468/995

§ 707.210.- Adjustments of dollar zcrmounts of exemptions

707,210, {a) Except as provided in subdivision {e), as used in
tiils gection: S :
(1) "Index" means an index stated as the average of -the (ounsumer

Price Index (=1} items, 1957 equals 100} for the Los Angeles~Long .each
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area and for the San ¥Francisco-Oakland area compiled by the Bureau of
Labor Statistics of the Unifed Sté;es Depértmeﬁr of Labor.

{2) "Reference lase Index” means the index for June [1980--June of
the even-numbered year iﬁﬁediateiy ﬁrecediﬁgJthe’operarive'date_bf this
gection]. |

{b) The dollar amounts of the exemptions:providedjin this chapter
change as provided in this section to correspond to changes in the cost
of living as reflected in changes in the Index. ‘the deollar amounts of
the exemptions change onm January 1 of each odd=numbered year if the
difference between thé Index.fﬁr the preceding‘June and tﬁé-ief:rence
Base Index is not less than 10 percent of the Reference ilase Index.

(c) The dollar amounts of exemptions providgd in this chapter
change by a percentage which 1s the highest multiple of 10 percent not
exceeding the difference computed pursuant to subdivision (b) between
the Index for the preceding June and the Heference nase Index.

(d) The Judicial Council shall compute the changes‘in-dollar a-
mounts and adopt a rule announcing the changes before December 1 im-
mediately preceding the day on which the change occurs. A change in the
amount of exewmptions applles to clalms of exemption made on or after the
day on which the change occurs.

(e) If the Index is revised to change 1ts base year, a revised
Reference Base Index shall be determined by multiplying the lieference
Base Index by the rebasing factor furnished.b§ the Bureau bf Labor
Statistics of the United States Department of Labor. If the Index is
otherwise revised, the percentage of change shall be calculated on the
basis of the revised Index. If;fhe Index is superseded, the change in
the cost of living shall be calculated on the basis of an index repre-
sented by the Bureau of Labor Statistiés as most accurately reflecting
changes in the purchasing power of the dollar for consumers.

Comment. Section 707.210 is new so far as concerns the laws relat-
ing to exemptions from enforcement of money judgments. It 1s derived in
part from other provisions in California law which rely upon the Con-
sumer Price Index for a determlnation of adjustments in the cost of
living. See Govt. Code §% 9360.9 (legislative retirement system),
21221(c) (public employees' retiremenr benefits), 31870 (county employ-
ee's retirement benefits), £2001 (campaign spending limits); Welf. &
Inst. Code .§ 11453 (AFDC payments), 12201(i) (aged, blind, and disabled

payments). Section 707.210 is also based on provisions in some uniform
laws., See Uniform Consumer Credit Code § 1.106 (1974 version); Uniform
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bxemptions Act.; 2. See also [11 U.S.C. s 104 {Supp. 197 ) (adjust-
ments of dollar amounts under bankruptcy Act determined by Judicfal Con-
ference based on change in cost of living)].
Under Section 707,210, the dollar amounts of -exemptions provided in
this chapter automatically change on January l of eagh odd-numbered year
1f the change in the Index {as defined in subdivision (a)(1})} is great
enough. This change in the Index is figured in June of even-numberad
~years. 5See subdivisions (a)(2), (b). . The Judicial Council is given the
‘responsibility of determining whether the requisite change 1n the Index
has occurred and the amount of the change in the dollar amount of each
of the exemptions provided by this chapter. See subdivision (d).

" It should be noted that this section does not apply to exemptions
-not provided by this chapter. Subdivision (b). Hence, ‘the exemptrion of
earnings from zarnishment pursuant to Chapter 4 (Sections 704.110-
©704.__ ) 1is not changed in the manner stated here, Similarly, exemp-
.tlions provided in this chapter which depend on Chapter & for a deter-
mination of the exempt amount are not goverued by this section.

"The followlng examples illustrate the operation of this section in
the case of the exemption of deposit accounts provided by Section
707.440: _ _

(1) Assume that the Reference Base Index (which, pursuant to sub-
division (a}{2), is the Index for June 1%s0) is 190. 1f the Index for
June 1982 is 205, the change from the leference 3ase Index is approxi-
mately eight percent. 'Since the change is less than 10 percent, no
change in dollar amounts of exemptions occurs. Jote that thé calecula-
tion is made on the basis of a, percentage change in the Index, not on
the basis of a change in Index points.

(2} If the Index for June of 1984 1s 222, the change from the
Reference Base Index of 190 is approximately 17 percent so a change in
the amount of the exemption occurs. The portion in excess of 10 per-
cent, however, is disregarded puksuant to subdivision (c). Ten percent
of 52,000 1is $200.so the deposit account exemption is $2,200 beginning
on January 1, 1985,

(3) If the Index for Jume of 1986 is 226, the change from the
Reference Base Index of 190 is approximately 19 percent. The portion in
excess of 10 percent is disregarded, imdicating a 10-percent change in

~ the dollar amount of exemptions. GHowever, rioc change in exemption awmounts
occurs because the change was already made in the previous adjustment.

' (4) If the Index for June of 1938 1s 234, the change from the

:Reference Base Index of 190 is approximately 23 pércent so a change

should occur. The portlon of 23 percent in excess of a multiple of 10

' peércent (here three percent) 1is disregarded so a Z0-percent change in

the exemption is iudicated. Twenty percent of $2,000 is %400 s¢ rhe
deposlt account exemption is $2,400 beginning on January 1, 1989,

(5) If the Index for June of 1990 is 220, the change from the
#eference Base Index of 150 1s approximately 16 percent. _iote that a
- decline.in the Index from 1988 to 1990 indicates an increase in the
. purchasing power of the dollar -although it is still ‘an dverall decrease
since the Reference base Index of 1190 in 1980. The portion in excess of
. 10 percent is disregarded so a l0-percent change is indicated ‘in the
dollar amount of the exemption as stated in Section 707.480. Ten per-
cent of $2,000 is 5200 so the deposit account of exemption is $2 200
~begimning on January 1, 1%91.

{6)  If the Bureau of Labor Statistics revises the Index in 1990 by

changing the components of the Consumer Price Index, the revised Index
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should be ugsed as provided In subdivision (e}. TIf a new base period 1s
gelected, such as 1590 equals 100, the Reference sase Index will have to
be revised when the determination of the changes is made in 1992. In
this hypothetical case, the rebasing factor would be approximately
0.4535, The revised Heference Hase Index 1s o6,4 (190 times 90.4535). If
the Index for June of 1992 is 112 (1990 equals 100), the change from the
revised Reference Base Index is approximately 31 percent. A 3U-percent
change In the amount of the exemption provided by statute is indicated
s0 the deposit account exemption is 52,600 bepinning on January 1, 1993.

4456

5 707.220. cxemptions from tax liability

707.220. {(a) Except as otherwise provided in subdivision (c), the
provisions of this chapter apply where a warrant or notice of levy is
issued by the state, or a department ox agency thereof, pursuant to
Section 1755 or 1785 of the Unemployment Insurance Code, or Section
6770, 7531, 4001, 18%0¢, 26191, 30341, or 32365 of the Revenue and
Taxation Code, for the collection of tax liability. For the purpose of
this section, ""judgment creditor  means the state, or a department or
agency thereof, and "judgment debtor"” means the tax debtor.

(b} Claims of exemption shall be heard and determined in the sup~
erior court of the county, where the property is levied upon as if the
property were levied upon under a writ of execution issued from such
court.

{e) If the levy is not made by a levying officer, the claim of
exemption shall be made upon uoticed motion filed with the court within
10 days after the judgment debtor receives notice of levy,

Comment. Subdivisions (a) and (b) of Section 737.220 continue the
substance of former Section §90.51, %Yhere a levy is not made by a
levying officer, such as pursuant to Unemployment Insurance Code Section

1753, the exemption proceedings are initiated in the court on noticed
motion pursuant to subdivision (c).
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Article 2. Procedure for Claiming rExemptions After Levy

§ 707.310. Applicable procedure for claiuing exemptions

707.310. Except as otherwise provided Ly statute, where property
has been levied upon by a levying officer, the property may be claimed

to be exempt as provided inm this article.

Comment. Section 707.310 indicates the scope of the application of
the exemption procedure provided in this article. As noted im the
introductory clause, special exemption procedures apply in certain casges
where property has been levied upon. See, e.g., Sectioms 704._ {gar-
nished earnings), 704.410 (dwellings), 707.490 (deposit accounts con-
gisting of Social Security benefiis). This continues the .introductory
portion of former Section 6%0.5G(a).

16/973
§ 707.320. Claim of exemption

797.320. {a) The claimant shall, within 10 days after the date the
notice of levy was mailed or delivered to the judgment debtor, file with
the levyine officer a claim of exemption, together with a copy thereof.

{b) The claim of exemption shall be executed under oath and shall
include all of the follewing:

(1) The name of the claimant and the address where service by mail

Vmay be made upon the claimant of the notice of opposition to the claim
of exemption.

{2) The name and address of the judgment debtor if the claimant is
not the judgment debtor.

(3) 4 description of the property which is claimed to be exempt.

If an exemption is claimed pursuant to Sectiom 707.430, 707.450; or
707.470, the claimant shall describe all other property of the same type
and state,which ltems are claimed as exempt. If an exemption is claimed
pursuant to Section 707.480 or 707.500(b), the claimant shall describe
all other funds of the same type.

| (4) A statement of all sources of income of the judgment debtor and
of the judgment debtor’s spouse and dependents, if the property is
claimed as exempt pursuant to a provision exempting property to rthe
extent it 1s necessary for the suppoft of the judgment debtor and the
spouse and depemndents of the judgment debtor.

{5) A citation of the provision of this chgpter or other law upon

which the claim is based.
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(6} A statement of the facts necessary to support the claim.

. {7) Points and authorities supporting any legal issues raised.
Comment, Séction 707,320 supersedes subdivision (a} of former
Section 690.50. The form of the claim of exemption is prescribed by the
Judicial Council pursuant to Sectlon 702.280. See Section 707.110

{"eclaimant" defined}, SIRLC : T e
16/972
§ 707.330, Jotice of claim of exemption

707, 330. Upon the filing of the claim of exemption, the levying
officer shall promptly mail to the judgment creditcr both of the fol-
1owing '

{a) A copy of the claim of exemnption.

. {b) A notice of claim of exemption which states that the claim of
exemption has been filed and that the levying officer will release the
property unless a notice of opposition to the claim of exemﬁtioh is
filed with the levying officer by the judgment creditor within 10 days
after the date of the mailing of the notice of claim of exemption.

Comment. Section 707.330 supersedes subdivision (b) of former
Section 690.50. The five-day period provided by former law for giving
the notice of opposition has been increased tc 13. See Section 702,200
(personal delivery permitted}. The form of the notice of claim of

_exemption is prescribed by the Judicial Council pursuant to Section
702,280, o '

568/708

o

§ 707.340. Contest of exemption claim

_ 707.340. 1In order, to contest the claim of exemption, the judgment
creditor shall, within 10 days after the date of the mailing of the
notice of claim of exemption (1) file with the levying officer a notice
of opposition to the claim of exemption and (2} file with the court a

. notice of motion for an order determining the claim of exemption.

Comment. Section 707.340 supersedes portions of subdivisiens (c)
and (e} of former Section 630.50. Section 707.340, unlike former law,
does not provide the claimant with the rlgnt to request a hearing on the
elaim of exemption since, 1f the judgment creditor does mot file a
notice of opposition .and file a notice of motlon for an order determin-
ing the claim of exemption within the time provxded, the property is
released pursuant to Section 707,370, making a hearing ummecessary.
Consequently, the delay between the filing of the counteraffidavit and
the notice of motion provided by subdivision (e} of former Section
690.50 has been eliminated. '
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The lu-day period for filing the notice of opposition and notice of
motion runs from the date of mailing the notice of claim of exemption.
This specific provision is intended to take precedence over the general
provisions of Section 1013 {extra time to act after wail service). Cf.
Labarthe v. 'cRae, 35 Cal. App.2d 734, 97 P.2d 251 (1939) (provision for
running of time for notice of intention to move for new trial from
recelpt of notice of entry of judgment controls over Section 1013},

16/971
s 707.350. Contents of notice of opposition

707.350. The notice of opposition to the claim of exemptiﬁn shall

be executed under ocath and shall include all of the following:
‘(a) The name and address of the judgment creditof.

(b} The date of mailing of the notice of claim of exemption.

{c) An allegation that the property 1s not exempt within the mean-
ing of the provision of this chapter or other law relied upon or that
the value of the judgment debtor's Interest in the property claimed to
be exempt, exclusive of liens and encumbrances superior to the judgment
creditor's lien, is in excess of the amount stated in the applicable
provision,

{d) A statement of the facts necessary to support the allegation.

(e) Points and authorities supporting any legal issues raised.

Comment. Section 707.350 supersedes a portioﬂ of subdivision (c)
of former Section 4%0,50. The form of the notice of opposition is
prescribed by the Judicial Council pursuant to Section 702.280. The
value of the judgmeént debtor's interest in the property is determined by
its market value, not its forced sale value. See Wade v. Rathbun, 23
Cal. App.2d Supp. 758, , 67 P.2d 767, {1%37).

16/970

vy 707.360. Hotice of motion for hearing

707.360. (a) If the notice of opposition to the claim of exemption
and the notice of motion are filed as provided by Section 707.340, the
hearing on the motion shall be held not later tham 20 days from the date
the notice of motion was filed unless continued by the court for good
cause,

{b} Mot less than 10 days prior to the hearing, the judgment credi-
tor shall mail notice of the hearing to the levying officer and shall
mail a wotice of the nearing and a copy of the notice of opposition to
the claim of exemption to the claimant and to the judgment debtor, if

other than the clafmant. llailing is ueemed made when the notice of the
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tiearing and a copy of the netice of opposition to the claim of exemption
are deposited in thgfméil, postage urepaid, éddressed to the person to
whon notice is to Be mailed at the address staﬁed in the claim of exemp-
tion. The judgment creditor shall file proof of wailing with the court,
(c) After receiving the notice of the hearing and before the date
set for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with the
- coutt.
Comment. Section 707.360 supersedes portions of subdivisions (c}
and (e) of former Section 690.50. The l0-day period for service of the
notice of hearing 1s not subject to Section 1013, See Welden v. Davis

Auto Exch., 133 Cal. App.2d 515, 321-22, 315 P.2d4 33, 37 (1957). Sece
 Secrion 707.110 (”claimapt”.defined}.

167969
§ 707.370. Release

707.376, 1f the levying officer does not receive a notice of
opposition to the claim of exemption within the time prescribed by Sec—
tion 70G/.340C and a notice of the hearing within the time prescribed by
Section 707.360; the levying officer shall immediately release the
property .to the extent it is claimed to be exempt in the manner provided
by Section 703.290.

-Cbmment. Section 787,370 supersedes subdivisions (d) (release if

no countaraffidav1r served) and (£} (release if no motion) of former
Section 690.50.,

16/968

§ 707.3c0. iearing and order

747.380.  (a) The claim of exemption and notice of opposition to

- the eclaim of exemption filed with the court constitute the pleadings,
subject to the power of the court to permit amendments in the interests
of justice. The claim of exemption shall be deemed controverted by the
notice of opposition to the claim of exemption.

(b) At a lhearing under this section, the claimant has the burden of
proof.

{c) If the court is not satisfied that sufficient facts are shown
by the claim of exemption, the notice of opposition to the claim of
exemption, or other evidence, the court shail order the hearing con-
tinued for the production of other evidence, oral or documentary. .o

findings are required in a proceeding under this section.
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(d} At the conclusion of the hearing, the court by order shall
determine whether or mot the property is exeuwpt, in wihole or ian parf.
The order is determinative of the right of the judgment creditor to
.apply the property toward the satisfaction of rhe judgment. Where some,
but not all, of the funds of the type for which an exemption may be
claimed pursuant to Section 707.480C or 707.500(h) have been levied upon,
the court shall first apnly the exemption to the funds which have not
been levied upon.

(e) The clerk shall immediately transmit a copy of-the order en-
tered in the court to the levying officer. The levving officer shall
release the proparty iu the manner provided by Section 703.290, or apsly
the property toward the satisfaction of the judgment, in compliance with
. the order.

Comment, Subdivisions {(a)~(d) of Section 707.380 continue the
substance of subdivision (i) of former Zection $90.5C, with the excep~
tion of the jury trial provision, which 1s not contirnued, and the provi-
sion ‘requiring court order of disposition of property and proceeds,
which is dUmnecessary. See, e.pg., Section 703.750 {(disposition of pro-
ceeds) . - : " 7

Subdivision (e} continues the substance of the first senfence of
subdivision (j) of former Section &90.50.

See Section 707.110 (“claimant" defined).

101/133

§ 707.355. ixteunsion of time

707.385, 1f the court extends the time allowed for an act to be
done under this article, written notice of the extension shall be given
promptly to the levying officer,

Comment. Section 707.385 continues the substance of a portion of
former Section 6£90.50(1). rhe portion of subdivision (1) relating to

notice to rhe opposing party is uot continued. See Sectlon 1034 (gen-
eral provision for extension of iime}.

16/967
5 707.390. Appeal

707.3%0. An appeal lles from any order made under this article and
shall be taken In the manner prowvided for appeals in the court in which

the proceeding takes place.

Comment. Sectilon 707.390 continues the substance of subdivision
(m) of former Section 598, 50.
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Lo0/909

2 707.385. higposition of property during pendency of proceedings

F07.395. (a) The levying eofficer may not release the property
until the final determimation of the claim of exemption. The property
may not be sold prior to the final determination except pursuant fo an
order of the court.

{b) At any time while the exewmption proceedings are pending, upon
motion of the judgmenr creditor or a claimant, or upon its own motion,
the court may (1} order the sale of any perishable property and direct
the disposition of the proceeds of the sale and (2) make such other
orders as may be proper under the circumstances of the case.

{c) An order made under subdivision {(b) may be modified or vacated
by the court at any time during the pendency of the exemption proceed-
ings upon such rerms as are just.

' Comment. Subdivision (a) of Section 707.395 continues the sub~
stance of subdivision (h) and the second sentence of subdivision (j) of
former Section 690.50. It requires, as did former Section 8%0.50(h),
that the levying officer preserve the status quo by maintaining the lien
on the property. _

Subdivisions (b) and (c¢) continue the substance of subdivision (g}

of former Section &20.50G. .
See Section 707.110 ("claimant” defined}.
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Article 3. Exempt Prqperty

3 707.410. Dyelling

707.410. [The drafting of this section awaits the conclusions of

a consultant's study and Commission action thereon.]

G457

§ 707.420. Cemetery plot
?07.420. (a) &s used in this section:

(1} "Cemetery" has the meaning provided by Section 7003 of the

lealth aud Safety Code.

(2) "Fauily plot' 1Is a plot which satigfies the requirements of

Sectlon 8650 of rhe dHealth and Safety Code.
(3) "Plot™ has the meaning provided by Section 7022 of the Health
and Saféty Code.
(b) & family plot is not subject to the enforcement of a money
judpgment. )
o (e) Ekxcept as provided in subdivision (d), 2 cemetery.plot for two
: persons iz exempt. _

(a) Land held for the purpose of sale or disposition as cemetery
plots or othetwise 1s not exempt.

(e) Motwithstanding sybdivision (b) of Section 707. 1&0 property
dedicated as a cemetery by a cemetery authority 1s not subject to en-—
forcement of a claim on a debt due from an individual owner of a ceme-
tery plot.

Comment. Section 707.420 supersedes portions of former Section
$90.24 which provided an exemption for a cemetery lot not exceeding one-
quarter of an acre in size or, in the case of a religlous or benevolent
association or corperation, five acres in size. Subdivision {b) recog-
nizes that family plots are inalienable. See Health & Saf. Code L 8650.

" Subdivision {(c) exeﬂpts a cemetery lot for two persons which is consisr-
ent with the spouse'’s vested right of interment. See Health & Saf. Code
§ 8£0l. Subdivision (d) continues the substance of the third paragraph
of former Section 533.24. Subaivision (e) continues the substance of
the fourth paragraph of former Secticn 630.24. The portion of land
containing graves of human beings is not subject to enforcement of a

money judgment. Sege Peebler v. vanziger, 104 Cal. App 2d 491, 493, 231
P.2d 835, (1951)



271868

5 7G7.430, Hotor vehicle: proceeds

707.430. (a) One motor venicle is exempt if its value does not
exceed one thousand five hundred dellars ($1,500), exclusive of liens
and encumbrances superior to the judgneant creditor's lien. The fair
market value of the wotor vehicle may be determined by reference to used
car price guides customarily used by California autogobile dealers.

{b) If the motor vehicle is sold, or if-it hés been lost, damaged,
or destroyed, the proceeds of sale or of insurance or other indemnifi-
cafioﬁ are exempt in the amount cof one thousand five hundred dollars
($1,500) for a period of 90 days afrer the sale,.in the case of a volun-
tarﬁ sale, or after rggeipf of the proceeds by the judgment debtor, in
all other cases, ..otwithsltanding subdivision {c) of Section 707.140, if
the judgment Jebtor has only one motor vehicle, no claim of exemption

need be made for proceeds of an execution sale of the motor vehlcle.

Comment. Sectlon 707.430 supersedes subdivisicns (a) and (e) of
former Sectlon 690.2Z. Subdivision (a) of this cection increases the
motor vehicle exemption from $500 to :1,300. Under subdivision (a),
court Is permitted to refer to used car price guides, but is not re~
guired to do so as under former Section G90.2(a).. See, Section 707.210
(adjustments of dolliar amounts of exemptions). -

Subdivision (b} provides an exemption for proceeds of ‘sale, or of
insurance or other 1n4emn1fication, whereas subdivision {e) of former
Section 690.2 exempted “any amount reptedenrinw the motor vehicle exemp-
rion."  Cf. Hougiiton v. Lee, 530 Cal, 101, {1875) (exemption of
proceeds from igsurance on homestead). ‘auble1aL0n {(b) alsc makes clear
that the 90-day pericd dur1ng which proceads are exempt runs from the
receipt of the proceeds by rhe judgment debtor ezcept in the case of a
voluntary sale in which case the period runs from the date of sale.
This principle is derived from the provisions exempting the proceeds
from the sale of a homestead. BSec Civil Code 3§ 12537, 1265; Chase v.
Bank of America, 227 Cal. App.2d 255, 263 -64, 38 Cal. ﬁptr. 567,
(19€4).

The second sentasnce of subdlvia on (b) makes clear that the exenp-
tion of proceeds froi an execution sale is not waived for failure to
make a timely claim wnere the debtor has only one motor vehicle. See
Section 707.140{c}. - Section 703.7350 requlres distribution of such
. proceeds to the judgment debtor betfore the judgment creditor. See alse
- Section 703, {sale price required to cxceed llens, costs, and pro-

ceeds exemption). :

It should be noted that this ehemptlon protects only one motor
vehicle where the judgment debtor has more than one motor vehlcle but
that another motor vehicle may be exempt pursuant to Sectlon 707.470
(toocls of rrade). See Section 707.150 (exemptions cumulative),
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§ 797.440. lLiousehold furnishings, wearing apparel, personal effecrs

7077440,  Household furnishings, appliances, wearing apparel,

‘ proviéions, and other personal effects, reaSOnably necessary for one
nousehold and personally used or procured for use by the judgﬁent debtor
and meﬁbers of the judpment debtor's household at their principal place
of residence, are exempt if the judgment debtor's interest, not exceed-
ing three hundred dollars ($300) par item in value, exclusive of liens
and encumbrances superior to the judgment creditor®s lien.

Comment. Section 707.440 supersedes the [irst sentence of former
Section 620.1 which provided an exemption for like items "ordinarily and
reasonably necessary to, and personally used by, the debfor and his
resident family." Secticn 707.440 continues the reasonably necessary
standard in modified form butr places a limit on the value of the item.
This value limitation, in conjunction with the standard of reasonably
necessary items for one household, is intended to eliminare the unfair-
ness Iinherent in the station in life test as applied in cases such as
Independence Bank v. Heller, 275 Cal, App.2d 34, 79 Cal. Rptr. 368
(1469), and liewport sat'l Rank v, Adair, 2 Cal. App.3d 1043, 33 Cal.
Rptr. I (1969),

15330

5 7G7.450. Jewelry, heirlooms, works of art

707. 450. Jeweiry, heirlooms, and works of art are exempt to the
extent that their aggregate value does mot exceed five hundred dollars
{5500}, exclusive of liens and encumbrances superior to the judgment

creditor's lien.

Comment. Section 707.4530 provides a 5500 exemptlon for items
1ikely'to be of sentimental value. This section supersedes portions of
former Section 6%0.1 which provided an exemption for wearing apparel and
furnishings "ordinarily and reasonably necessary o, and personally used
by, the debtor and his resident family’ and an exemption for works of
art “of or by the debtor and his resident fawily." The property exempt
under -Section 707.450 depends upon an estimation of its value rather
thar upon its being ordinarily and reasonably necessary to the judgment
debtor.. It should be neted that jewelry, heirlooms, and works of art
may also be exempt umder the exemption for household furnishings,
wearing apparel, and personal effccts, notr exceeding 3300 in wvalue per
itern provided by Section 707.440. See Section 707.210 (adjustments of
dollar amounts of exemptions).

4057332
§ 707.46G. Health aids

707.460. Health aids reasonably necessary to enable the judgment
debtor or a spouse or dependent of the judgment debtor to work or sus-
tain health and prosthetic and orthopedic appliances are exempt.
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Commenr. Section 707.460 supersedes former Section #90.5 which
exenpted prosrhetic and ortrhopedic appliances used by the debtor,
Section 707,460 is based on Section 3(Z) of the Uniform ixemptilons Act
(1976). The requirement that health alds be reasounably necessary to
enable the individual to work or sustain health permits the exemption of
such items as a wheel chair for a person unable to walk to work, an air
conditioner for a person afflicted witih asthma, or an elevatror for a
person unable to climb stairs, but does not permit the exemption of a
swimming pool, %auna, bicycle, golf clubs, or gymnasic equipment mereiy
because their use is conducive to maintaining zood health.

Q457222

§ 707.470. Tools, etc., used in trade, busiﬁess, or profession;
Eroceeds

rod ?O?“&?b : {a) “Tfeols, 1mpleuents, instruments, waterials, uniforms,

furnlshlngs, books, equlpmenr, one vehicle, one vessel, and other per-
sonal propﬂrry reasonably necessary to and actually used by rhe judgment
dpbtor or the judgment debtor S . spouse in the exercise of the trade,
“business, or profession by whieh the judgment debtor or the judgment
deﬁtor's spouse earns a livelihood are exempt to the extent that their
aggrepate value does not exceed two thousand five hundred dollars
(§2,5060}), exclusive of liens and encumbrances superlor to the judgment
creditor's lier. _ _

‘ (b) If ap item exempt pursuant to subdivision (a} is sold, or if it
has been lost,.damaged, or destroyed, the proceeds of sale or of insur-
ance or other indemnification are exempt in .an amount of two rhousand
five hundred dollars ($2,300), less the value of other items szempt
pursuant to suhd1v1oion (a), for a period of 20 days after the sale, in
rhe case of a voluntary sale, or after receipt of fthe proceeds by the
Judgment debtcr, in all other cases.

. .Comment. Suhdivision (a)} of bectlon 737,470 continues the sub-
stance of former Section 690.4 and a portion of former Section 698,17
(building materials not exceeding $1,000). See Section 707,210 (adjust-
ments of dollar amoudts of exemptious).

Subdivision (b} provides an dxemption for the proceeds of sale or
of insurance or other :indemnification analogous to that prov1ded by
Secticn 707,430 (b} : -

277367

- § 707,480, Deposit accourts and money

707.450. Any combinarion of deposit accounts and money 1s exempt

1o the maxluwum aggregate amount of two thousand dollars (52,000},
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Comment. Section 707.480 supersedes former Sections 690.7 (51,330
of savings deposits in, shares or other accounts in, or shares of stock
of, savings and loan associations) and 690.2] (inmate's trust account)
and former Financial Code Section 15408 ($1,3500 of shares or certifi-
cates in credit unions), and extends the exemption teo cover bank ac-
counts. See Section 701,  ("deposit account” defined). Scctiom
707.480 alsc aggregates the deposit account exemption with money. LUnder
this secfion, 52,300 is exempt regardless of whether the account or
share is in a bank, savings and loar association, or credit union, or
any combination thereof. See Sections 703.  (order determining right
to levy on deposit accounts 1n amounts less than §2,300), 707.490 (ex-
emption of deposlt account into which social security payments are
directly deéposited). See also Section 737,210 (adjustment of dollar
anounts of exemptions). :

12/424

Uy 707.490.  Deposit account in which social security payments are
directly deposited

707.490. (a) For the purposes of this section, "payments author-
ized by the Social Security Administration" means regular retirement and
survivors' benefits, supplemental security income benefits, coal miners'
‘health benefits, and disability insurance benefits.

(b) & deposit account in which payments authorized by the Social
Security Administration are directly deposited by the United States
sovernment is not .subject to the enforcement of a money judgment In the
maximun amount of five hundred dollars ($530) where one depositor is the
designated payee of the directly deposited paywents or seven hundred
fifty dollars ($750) where ftwo or more depositors are the designated
payees. of the directly aeposited payments unless such depositors are
joint pavees of directly deposited payments which represent. a benefit to
only one of the depositors in which case five hundred dellars ($500) is
not subject ro the enforcement of a money judgment.

(c) A deposit account consisting of an amount in excess of the
amount not subject to the enforcement of a money judgment pursuant fo
subdivision (b) is exempt to the extent that such account consists of
payments authorized by the Social Security Administration.

(i) The financial institution shall either place the excess amount
in a suspense account or otherwise prohibit withdrawal. of the excess
amount pending notification of the judicial determinatrion of the exempt
gtatus of tue excess amount and shall notify the levying officer in

writing of the nature and balance of the deposit account of the judgment
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debtor within 10 business days afrer the levy. Promptly upon receipt of
the hOthE, rne lev¥1nﬁ officer shall notify the judgnent credltor of
‘rhe Pature and ualance of rhe deposit account. ,

(e} uotwirhstanding xrticle 2 (commenciny with Section 707.310), an
excess amount ‘exempt under subd1v1slon (c) shall be determined as
=“follow3'

(1) A & judgment creditor who desires to claim that the excess
amount is not exempt shall deliver an affidavit alleging that the excess
ramounp.is not'eﬁgmpﬁ ro the levying officer within five_dayg after the
levying officer unotifies the judyment creditor of the nature and balance
of the deposit account. The affidavit shall be in the form of the
notice of opposition provided by Section ?O?.350, and a hearing shall be
set and held, and notice giveﬁ, aé-Provided'by Séctions 707,360 and
707.380. The judgment debtor shall file a counteraffidavit supporting
tha exemption not Iater than 10 days before the date set for the hearing
‘and mail a copy to the judgment creditor and to the levying officer.

For che purpose of thls paragrajh, the ‘notice of opposition to the
‘claim of exemption" in Sectiomns 707.350, 707.360, and 707.38C means the
affidavit under this paragraph.

(2) 1f tHe judgment creditor does not deliver the affidavit to the
levying officer and give notice to the judgment debtor within the time
provided, rhe property shall be releaséd in the manner provided in
Section 703.290. If the judgment debtor does not file the counteraffi-
davit and mall a copy to the judgment creditor within the time provided,
the excess amount ¢f the deposit account remains subject to the lien of
execution and shall be applied toward the satisfaction of the judgment.

{3) The affidavit and counteraffidavit shall bhe filed by the levy-
‘ing officer with the court before the date set for the hearing and
constitute the ‘pleadings, subject to the nower of the court to permit
amendments in the interests of justice.

(4) At a hearing under thls subdivision, the judgment debtor has

“* the burden of proof.

(5) At the conclusion of rhe hearing, rhe court by order shall
determine whether or not the excess amount -of the deposit account is
exempt, in whole or im part. The order is determinative of the right of

the judgment creditor teo apply the eXcess amount toward the satrisfaction
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of-the judgment. .o findings are required in a proceeding under trhis
subdivision.

{(6) Upon determining that all or part of the excess amount of the
deposit account is exempt, the clerk shall immediately transmit a copy
of the oOrder to the levying officer and the levying officer shall serve
the copy of the order on the financial institution. The financial
“institution 'shall comply with the order within three business days after

its receipt.

Comment. Section 703.490 supersedes former Sectiorn 690.30. Social
Security payments may be directly deposited pursuwant to 31 U.5.C. 5 492
{1370, Supp. V 1973). Subdivision (a) continues former Section 690, 36(c).
Subdivision (b) continues the substance of the first paragraph and
subdivision (a) of forwer Section 4890.3G. Subdivision (¢) continues the
substance of the.introductory paragraph and paragraph (1) of subdivision
(b) of former Section 690,3¢. Subdivision (d} makes explicit what was
implicit in a portion of former Section 630.30(b)(2).

Subdivision {(e). supersedes paragraphs (2}, (3}, and (4) of subdivi-
sion (b) of former Section $90.30. dowever, subdivision (d) clarifies
the procedure applicable to claiming exemptions for excess amounts in
deposit accounts described im this section and the relation between this
procedure and the procedure provided by Article 2 (commencing with
‘Section 707.319) (which supersedes former Section 590.50, incorporated
by reference in former Section £%0,30). Paragraph (1) requires the
judgment debtor to file a counteraffidavit. Former Section 690.30 was
~gilent on this matter but seemed to require some showing by the judgment
debtor since the last sentence of Section 590.30(b}(Z) placed the burden
of showinp the excess amount to be exempt on the judgment debtor. If
‘the judgment debtor does not comply with paragraph (1) by filing the
counteraffidavit wichin the time provided and sending a copy to the
judgment creditor and the levying officer, wno hearing is held and the
property.is applied toward the satisfaction of the judgment. Paragraph
(5) supersedes former Section 0%0.30(b)(3). 7The provision for an order
determining priority. or Jdividing the property betrween several creditors
is not continued. Paragraph (6) continues former Section 690.30(b}(4).

Where a dep051t aceount is not one described by subdivision (b},
the procedures provided in Article 2 (commencing with Section 707.319)

. apply to the determination of the exemption provided for deposit ac-

: counts generally in Sectiom 707.480. : Uhere an account described in
subdivision (b) exceeds the amount not subject to enforcement, the
exemption provided by subdivision (c)} is determined pursuant to subdivi-
sion (e}, not by Article 2 procedures.

See Sections 701. ("deposit . account' defined), 703.290 (re-
lease), 707.21% (adjusrﬂent of. dollar amounts of exemptions).



101/153

x 707,500, Life insurance, endownent, annuity policies; deatn
: benefits; wrongful death awards

707,300, {a) Except as otrherwise provided in subdivision (b),
- unmatured life insurance, endowment, and annuity policies are not
subjeect to the enforcement of a woney judgment,

(b} The aggregate loan value of unmarured life insurance, endow-
ment, and annuity policles is exempt in an amount not exceeding five
rhousand dollars (55,000).

(c) Beneflts fram matured 1ife insurance, endowment, and  gnnuity
p01101es, and death benefitsg, payable to the insured or a spouse or
de:endenr of the insured or decedent, are exempr to the extent reason-
ably uedessary for the support of the insured and the spouse and depend-
ents of the insured or decedent. .

(a) An award of damages or a settlement arising oit of the wronyful
death of a person of whom the judgment :lebtor was'a spouse or. a depend—
ent is exempt to the extent reaSOHably necessary for support.

(e) If a dwelling exemption has not been obtained, the amount of
the exemption provided by subdivision (6) is increased by fen thousand
dollars (%$10,000)}. If the exemption provided by this subdivision.is
obtained'and the claimant later claims a dwelling exemprion, the dwell-
ing exemption shall be,reduced by the amount of the exemptrion claimed
“under this subdivis1on.

] Comment. Sectiom 707.3500 supersedes the exemptions provided in

former Sections 690.9 (1ife insurauce represented by $500 annual premi-
um), G890, 15 (group life insurance), 690.14 {(fraternal benefit soclety),
and portions of former Section 690.18 (death benefits from public enti-
ty}). {Under subdivision (a}, the judguwent creditor is precluced from
reaching an unmatured policy except to the extent provided by subdivi-
sion (b). Subdivision (a) prevents the judgment creditor from forcing
the Judgmenf debtor to surrender ‘a llfe insurance policy for its cash
value. ’

Subdivision (c) limits the exemption of benefits from a life
insurance policy to the insured or a spouse or dependent of the insured
who need the benefits for support. Under formet law, the exemption was
available to any person, including creditors of the judgment debtor and
artificial persons. BSee Jackson v. Fisher, 56 Cal.2d 196, , 363 P.2d
474, , 4 Cal. dprr. 439,  {(1961). The cxemption may be asserted
against creditors of the insured or of the spouse or dependents of the
insured. See holmes v. Narshall, 14% Lal. 777, 779-82, 79 P. 334, -

(1=05).
Subdivision {d} is new.



Subdivision (&) is new, it affords a larger exemption for the loan
value of life insurance to the extent that the full dwelling exemption
is not claimed. See Sectiocn 707.410 {dwelling exemption).

' See also Section 797,210 {(adjustment of dellar amounts of exemp-
rions}.

3687999
§ 707.510. Retirement benefits

707.510. (a) As used: In this section, ""'retirement benefirs’ means
money held for payment or pazid as an annuity, pension, or retirement
allowance under a retirement plan of a public entity, private employer,
union, or other private entity, or under the Internal Revenue Code of
1954, as amended by the federal dmployee Hetirement Income Security Act
of 1974 (Pub. L. Ho. 43-406) and by the Tax Reform Act of 1976 (Pub. L.
So, $4-453), and includes a profit-sharing plan designed and used for
retirement purposes,

{b) Before payment, retirement beunefits are unot subject to the en-
forcenent of a money judgmenr. Affrer payment, retirement benefits are
exempt to the extent :reasonably necessary for the support of the judz-
ment debtor and the spouse and Jdependents of the judgment debtor.

Comment. Section 707.351U, in conjunction with Section 707,150 (ex-
ewptions not applicable in case of support judgment}, supersedes the
provisions relating to exemptions for retirement benefits (other than
disability payments from retirement plans covered by Sectiom 707.530)
provided by former Section 640,18 [as vroposed to be amended by 5.3. 1360
and A.L. 1969 in the 1978 session].

405/355

§ 707.520. Unemployment benefits and contributions:

707.520. (a) Contributions by workers payable to the Unemployment
Compensation isability Fund and by employvers payable to the Unemploy-
" ment Fund are not subject to rhe enforcement of a money judgment.

(b} Before payment, the following benefits are not subject to the
neqforcement of a money judgment :

-~ (1) Unemplovmeut compensation benefiles payable under Part 1 (com-
ﬁencing With“Sectiqn 130} of vivision 1 of‘therﬂnemployment Insurance
Code. |

{2} Unemployment Cdmpensaridn disability benefité:payable under
Part 2 (commencing with Section 2601} of Division 1 of the Unemployment

Insurance Code,
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(3)'thended duration bhenefits payuble under Part 3 (commenciug
Twith Section 3501) of pivision 1 of the Unemployment'insurance Code.

(4) Federal—sfate exrended‘benefits pavable under Part 4 {commenc-—
ing with Section 4001) of division 1l of the Unemployment Insurance Code.
' (5) Incentive payments payable under Division 2 (commencing with
Section >U00) of the Unewploywment Insurance Coda.

(t) Benefits under a plan or systen established by an employer
“which niakes provision for employees generally or for a class or group of
‘employees for the purpvse of supplementing unemployment compensation
benefits,

(7) .oney used exclusively in the payment of unemployment benefits
by a fraternal organization to bona flde members.

(c) After payment, the benefits described in subdivision (b) are
exempt to the extenr reasunably necessary for .the support of the judg-

- ment debtor ‘and the spouse-and dependents of the judegment debtor.
géﬁﬁéﬁf; Section 707.520 supersedes former Sections 690.13, 650.1¢,

"and ©90.17% and portions of Unemployment Insurance Code Sections 333 and
1342,

15331

©§.707.530. Disability and health benefits

_ ._ ?0?.530. (é)fhefc:e paﬁment, penefits froh a disability or health
insurénce policy or program are not subject te the enforcement of a
money judgment. After payment, the benefits are'exempt to the extent
-necessary for the support of the judgment debtor and the spouse and
dependents of the judgment debtor or to:the extent such benefits will be
uged to pay for medical, surgical, or hospiral care.

{b) Subdivision (a) does not apply to a claim by a provider of
“health care whose claim arises out of the judgment debtor's condition
for which the benefilts are collected.

Comment. Subdivision (a) of Sectiom 707.330 supersedes former
Section 640,11 (disability or health insurance henefirs represented by
$500 annual .premium}, 690.12 (moneyrusedlexclusively in payment of sick
benefits by fraternal corganization to bona fide members), 630.14 (fra-

ternal benefit society funds), and portions of former Section 690.1s
{disability benefits from retirement plams). Subdivision (k) is new.
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L01/173

2 707.540. bamages for personal injury

707.540, (a) An award of damapes or a settlement arising out of
bodily injury of the: Judgment debtor is exempt to the extent neceasary
for the support of the judgment debtor and the spouse and dependents of
the judgment debtor.

"{b) Subdivision {a) does not apply to a claim by a provider of
health care whose claim arises out of the judgment debtor's condition

for which the award or sefrtlement was made.
Comment. Secrion 707.540 is new.

4057354

§ 707.550. Worker's compensation

'707.5530. ¥xcept as provided by Chapter 1 (commencing with Section
4900) of the Labor Code, before payment, a claim for worker's compen-
sarion 'or compensation awarded or adjudged is not subject to the en-

forcement of a money'judgment. After payment, the award 1s exempt.

Comment. Section 707.550 continues the substance of former Section
890.15.

_ 405/ 346
§ 707.560. Aid

707.560, DBefore payment, ald provided pursuant to Divisdion ¢
{comrencing with Section 10000) of the Welfare and Institutions Code or
similar aid provided hy a charirable organization or a fraternal benefit
soclety as defined In Section 10990 of the Insurance Code, to the judg-
ment debtor or for the benefit of the judgment debtor is not subject to

the enforcement of a money judgment. After payment, the ald is exempt.

Comment. Section 707.560 1s based on former Sections 690.14 and
630.19. This section exempts local aid as well as federal aid adminis-
tered by the state pursuant to the Welfare and Institurions Code, This
section does not limit exemptions for ald provided by federal statutes,
such as Soclal Security benefits. See also Uelf, & Inst. Code ¢ 10052
("ai1d" defined).

Section 707.550 also expands the category of nongovermmental aid
that is exempt. TFormer Section 690.l4 applied only to frarernal benefit
societies.



27/872

§ 707.570, Helocation benefits

797,570, fefore paymént, relocation Qénefits for displacement from
a. dwelling actually owned or rented by the judgment debtor which are to
be paid by a public entity pursuant to {haprer 16 {(commencing with
Section 72460) of Division 7 of Title 1 of the Government Code or the
Uniform Relocation Assistance and Real Property Acquisition. Poliecies Act
of 1970, as amended, are not. subject to.the enforcement of a money
judgment. After payment, such benefits are exempt.

Comment. Section 707,370 supersedes Sectipn 69U.3a. The last sen-
tence of Sectiou 707.570 requires the debtor to claim an exemption for
such benefits after payment, whereas under former law these benefits
were designated as exempt without filing a claim.

| 27/623
§ 707,580, Licenses

707.550.  Except-as provided in Section 703.330, a license to
engage in any businesg, profession, or activity issued by a public
entity is not subject to the enforcement of a money judgment.

Comment. Sectrion 707.580 is derived from a portion of subdivision
(e} of former Section %58 which precluded levy or sale on execution of

-"licenses issued by this state to engage in any business, profession, or
activiry.' See Section 705,330 (receiver to sell liquor license).
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