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Memorandum 86-83

Subject: Study L-1028 - Independent Administration of Estates

BACEGROTND
At the October meeting, a subcommittee of the Commission

considered the comments received on the Tentative Recommendation
Relating to Independent Administration of Estates.

The subcommittee made a number of poliey decisions, approved many
technical revisions in the Tentative Recommendation, and reserved
several policy declisions for the November meeting when a quorum will be
present. The staff has redrafted the proposed legislation contained in
the Tentative Recommendation to incorporate the changes made by the
subcommittee and the redrafted statute 1s attached,

In this memeorandum, the staff highlights the significant policy
decisions made by the subcommittee and identifies the policy decisions
deferred until the Rovember meeting, We do not note, however, the
revisions in the proposed legislation that were suggested by interested
persons and organizations but were not adopted by the subcommittee at
the Qctober meeting.

At the Rovember meeting, the staff recommends that the Commission
review the attached statute draft, make any changes the GCommission
believes are needed, and approve the proposed legislation for printing
and submission to the Legislature in 1987, If the Commission can meet
this objective, the staff will revise the preliminary portion of the
Recommendation and the gubmit preliminary portion to the Commission at
the December meeting for approval for printing.

OR_POLICY DECISIONS MADE BY SUBC AT OGCTOBER MEETIRG
The following is a summary of the major policy decisions made by
the subcommittee at the QOctober meeting.
Further Limitation of "Limited Authority™

The subcommittee decided that a personal representative with only

limited independent administration authority should not be authorized
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to use Iindependent administration authority to borrow money with the
leoan secured by an encumbrance upon real property of the estate. This
is a change in existing law. For further discussion, see subdivision
{(d) of Section 10501 of the draft statute and the note that follows
that section (pages 11-14 of attached draft statute).

The subcommittee deferred making a decision as to whether there
gshould be a transitional provision to prevent the 1987 legislation from
taking away the power that the personal representative now has to
borrow money on real property even though the personal representative
has only limited authority. The staff waa regquested to draft a
transitional provision for consideration at the November meeting. A
staff draft of a transitional provision is set out as Exhibit 1 to this
memorandum.

Additional Transactions For Which Independent Administration Authorit

Ma ot Be Used

The subcommittee decided to preclude the wuse of independent
administration authority entirely is situations where the personal
representative has an =actual or possible conflict of interest, The
proposed legislation identifies these situations. For further
discussion, see Section 10501 and the note which follows that section
{pages 11-14 of attached draft statute).

Additional Transactions For Which Advice of Proposed Action Is
Required

Under existing law, the personal representative who has
independent administration authority has a general power to "convey,"
but there is no general reguirement that advice of proposed action be
given for all conveyances, However, in =some cases, existing law
requires advice of proposed action for a particular type of transaction
involving a conveyance (example: completing a contract entered into by
the decedent to convey real or personhal preoperty).

On recommendation of the staff, the Commission deleted the general
power to convey and added te the proposed legislation specific
authority for the personal representative to engage under independent
administration authority in specific types of transactions that might
involve a conveyance. The subcommittee then reviewed each of the

specific types of transactions that might involve a conveyance and
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determined whether advice of proposed action should he required for the
particular transaction.

The subcommittee also reviewed the types of proposed actions the
personal representative is authorized to take under independent
administration and added, in some cases, a requirement that advice of
proposed acticn be given before taking a particular action.

The subcommittee decided that advice of proposed advice should be
given for the following transactions for which there is not now =
specific provision requiring that advice of proposed action be given:

(1) Exercisi a security subscription or conversion right
Existing law gives the personal representative the power under
independent administration to exercise a stock subscription or
conversion right. No advice of proposed action iz required under
existing law.

(2) Purchaging annuity granted by will, This power not now
specifically listed in independent administration powers; hence, there
is no advice of proposed action requirement in existing law,.

{3) Exercising restricted option, This power not now specifically
listed 1n independent administration powers; power probably included
under power tc¢ manage and control estate under existing law. No advice
of proposed action is required under existing law,

{4) Making extracrdinary repairs or alterations that are not
minor. Existing law gives the personal representative power under

independent administration authority to make ordinary and extraordinary
repairs and alterations. Advice of proposed action is not required
under existing law, which allows both ordinary and extraordinary
repairs and alterations without the requirement that advice of proposed
action be given.

(5) Accepting a deed in lieu of foreclogure or trustee's sale,
This power not specifically 1listed in existing 1law, but probably
included under power tc manage and contrel estate and power to
compromise claims. There is no requirement under existing law that
advice of propesed action be given. The subcommittee was strongly of
the view that advice of propogsed action should be required for

accepting a deed in lieu of foreclosure or trustee's sale.



{(6) Conveying to person given option te purchase in will., This

power mot specifically listed in independent administration powers, but
probably 1included under power to "convey." There is no requirement
under existing law that advice of proposed action be given.

(7) Extending period of exclusive right to gell property, There
is no specific provision in existing law authorizing the extension of
an exclusive right to sell property; existing provision merely grants
authority to grant exclusive right to sell for pericd of 90 days,
There 1s no requirement under existing law that advice of proposed
action be given for granting exclusive right to sell property. The
power to extend the exclusive right to sell under Iindependent
administration authority is unclear under existing law. Hence, there
is no specific provision requiring advice of propesed action for
extension of an exclusive right to sell.

{8) Msking a disclaimer, Existing law gives the personal
representative the power to make a disclaimer without giving advice of
propoesed action.

Revocation of Consent or Walver

The subcommittee determined that a revocation of a consent or
waiver must be in writing and must be received by the personal
representative in order to be effective, The subcommittee also
determined that that statute should permit the revocation to be filed
with the court, but whether or not the revocation is filed with the
court should not affect its effectiveness.

The subcommittee requested the staff to draft a provision to be
reviewed at the November meeting. The staff drafted provision is
Section 10584 on pages 50-51 of the attached draft statute.

POLICY ISSUES DEFERRED FOE DECISION UNTIL NOVEMBER MEETING
Effect of Failure to Object to Proposed Action

The major policy issue presented by the Tentative Recommendation
that was distributed for comment was presented by the section relating
to the effect of failure to object to a proposed action. 1In the
attached staff draft, this is covered by Section 10590 on pages 56-57.

The staff has revised the section set out in the tentative

recommendation to adopt the suggestions of GCharles Golller which
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apparently were approved by the Executive Committee of the Esatate
Planning, Trust and Probate Law Section. You can determine the changes
made in the draft distributed for comment because deleted material is
shown in strikecut and new material is shown in italie.

Persons who commented on the Tentative Recommendation sent out for
comment expressed considerable concern about the section as set out in
the Tentative Recommendation. There was general agreement among the
persons who commented that the personal representative should be
protected from an 1wmhappy beneficlary who received an advice of
proposed actlion and failed to object. Concern was expressed that the
section as set out in the Tentative Recommendation sent out for comment
might defeat this objective, We note below the reaction. We have not
set out the letters commenting on the Tentative Recommendation (they
were attached to the Memorandum considered at the last meeting), but we
quote relevant portions of the comments we received,

The San Diege Bar "approves of narrowing the Court's ability te
review proposed actions when no one who has received notice of proposed
action hag filed a timely objection. This change appears to preclude
the disgruntled beneficiary who files no objection from coming to the
Court and suggesting to the Court that on its own motion the proposed
action be examined."

The San Mateo Bar group reached the following consensus;

We believe that the proposed language allowlng a person the right
to have the court review an action taken by the executor which had
not been earlier objected to by the person may be too bread. We
helleve that while in principle, a "second look" at an executor's
actions may be appropriate, it should be limited to situations in
which there has been an intentional fraudulent misrepresentation
on the orlginal Advice of Proposed Action or a willful
nondisclosure of a material fact which, had 1t been disclosed,
would have led the recipient of the Advice to object.

Dennis-Strathmeyer has the same concern as the San Mateo County
Bar Association:

Regarding court review despite failure of an heir to object,
I am not sure what we gain by requiring "“clear and convincing
evidence that the personal representative violated an applicable
fiduclary duty in taking the action.” I think the act should
protect the honest executor who sells a $100,000 house for $95,000
no matter how convincing the evidence that the house is worth
$100,000. The 1ssue here is not the clarity of the evidence, but
the degree of culpability. The latter issue is related to the
amount of disclosure in the notice,
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Consider the common sort of case where the perscnal
representative 1s one of the decedent's several children, and the
representative sells the $100,000 house to one of his issue for
$95,000. Obviously court review should be avallable 1f the
identity of the buyer was not disclosed in the advice of proposed
action and/or there was actual knowledge of value of the property
which was not disclosed or known to the other heirs. But I am not
sure review should be avallable if the entire family believed the
property was worth $95,000 and everyone consented.

I don't have a specific suggestion for revision of proposed
Section 10560, but I am not comfortable with what we have.

¥linn alsc believes that the Tentative Recommendation does not
provide enough protection to the personal representative:

I do not think, however, that the new expansion of rights for one
who falls to object to a proposed action 1s reasonable or
necesgary., The right exists, always, tc make a claim of breach of
fiduciary obligation, and this further language can only serve to
confuse and lead people to believe that they can still set aside
independent administration action, even if they fail to respond to
a notice of proposed action. That is simply the opposite of what
is intended by the glving of the notice.

The Kern County Bar does not approve of placing on an objecting
party the burden of establishing breach of fiduciary duty by "clear and
convincing evidence." The Kern County Bar believes that it unclear
exactly what the effect of the burden of proof will have. The Kern
County Bar states:

Our committee felt that the recommendatien that a person who
falls to object after receiving an advice of proposed action must
show a violation of fiduclary duty by <clear and convincing
evidence in order to obtaln court review of the action places too
great a burden on the objecting party. It should be sufficient
that the objecting party establishes by a preponderance of the
evidence that a breach of fiduclary duty has cccurred.

We also felt that the effect of this provision was unclear
from the point of view of procedure. It implies that there is a
two-step process 1in which the court first decldes whether the
objecting party has established by clear and convincing evidence
that a viclation of fiduciary duty has occurred and, 1f that is
established, then conducts a hearing on the propriety of the
action, Presumably, the burden of precof at the hearing on the
propriety of the action is preponderance of the evidence, but this
iz obviously anomalous because the objecting party has already
established by clear and convincing evidence that a breach of
fiduclary duty has occurred. Some clarification should be made
both as to procedure and as to the degree of proof required.



The staff belleves that the iIntent of adding the "clear and
convincing evidence” standard is to require that there be clear and
convincing precof that the personal representative violated a fiduciary
duty. In other words, unless it is clear that the action was improper,
the action can not be reviewed. In view of the comment of the Probate
and Estate Planning Section of the Kern (ounty Bar Assoclation and the
other comments the Commission recelved on the Tentative Recommendation,
the staff Dbelieves that the statute should be be made more
understandable and should better deal with the extent to which the
court can review a matter where a person given notice fails to object.

One approach to clarifying the provision would be to adopt the
suggestion of the San Mateo Bar Probate Section that court review of an
action by the personal representative where the person given notice
failed to object be limited to the situations in which there has been
an intentional fraudulent misrepresentation on the original Advice of
Proposed Action or a wiliful nondisclosure of a material fact which,
had it been disclosed, would have led the recipient of the Advice to
object.

Another approach is suggested by Charles Collier and this approach
appears to be supported by the Executive Committee of the Estate
Planning, Trust and Probate Law Section. Colllier expresses great
concern about the section as set out in the Tentative Recommendation
that was distributed for comment. He is concerned that the section in
that form would invite a court review of any independent action
whenever the beneficiary is unhappy with the action taken or the
result. He has suggested that the section be revised to make the
section clearer and more protective of the personal representative,
The revised section is set out as Section 10590 in the attached draft
statute on pages 56-57. The changes proposed to be made in the
provisions included in the Tentative Recommendation sent out for
comment are shown by strikeout type (for deleted material) and italic
{for added material),.

The staff belleves that the revised section (set ocut on pages
56-57 of the attached draft) will deal adequately with the concerns
expressed by the varlous persons whoe commented on the section and at
the same time not substantially undercut the finality of an advice of
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proposed action, The revised section appears to be supported by the
Executlve Committee of the Estate Planning, Trust and Probate Law
Section and is recommended by the staff,

One significant revision in subdivision (b) of the revised section
is the addition of language to require that the advice of proposed
action be given as provided in Sections 10550 to 10556, inclusive.
This revision makes clear that the advice of proposed action must
contain the informatlon required by the Judiclal Counecil form and must
be properly delivered or mailed.

Collier would delete subdivision (a) of Section 10590 as
unnecessary. However, this subdivision is necessary, The subdivision
indicates when the restraining order must be served in order to he
considered a proper objection. Perhaps the subdivision should be the
last subdivision of the section rather than the first.

Statutory Form For Waiver of Advice of Proposed Actiop

The statutory form for waiver of advice of proposed action has
been revised as determined by the subcommittee and is set out as
Section 10600 on pages 58-61 of the revised draft attached to this
Memorandum. The revised form should be reviewed by the Commission.

Collier raises cne policy issvue in conmnection with the form. A
decision on this issue was deferred by the subcommittee until the
November meeting., The Collier suggestion is:

Paragraph (3), dealing with a waiver of a right to advice in
subparagraph (b) [page 60 of revised draft], refers to various
kinds of transactions listed below. That is not meaningful to a
party eXxecuting the walvers, Perhaps there should be general
categories of transactions listed which they could check, such as
{a) real property transactions, (b) security transactions, (c)
personal property transactions, {d) financial transactions and
borrowing of funds, etec.

The staff had anticipated that the attorney for the personal
representative would prepare the waiver form and insert in the form the
transaction or types of transactions for which waiver is sought; the
person executing the walver would decide only whether or not to waive
notice of those transactions., The Commlssion could, however, Ilist
various categories for which a waiver might he sought, as suggested by

Mr. Collier, including one "Other s

so that the form could be completed and used by a person who does not



have the benefit of legal counsel. The staff would prefer to require
that the person completing the form write in the kinds of transactions
for which advice of proposed action need not be given.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 86-83 Exhibit 1

§ 1407. Limited authority granted prior to July 1, 1988

1407. If the personal representative was granted independent
administration authority prior to July 1, 1988, the personal
representative may use the Independent administration authority on and
after July 1, 1988, to borrow money on a loan secured by an encumbrance
upenn real property, whether or mnot the independent administration
authority includes the authority to sell real property.

Comment. Section 1407 is a transitional provision that preserves
the authority granted to a personal representative prior to July 1,
1988, where the personal representative was granted authority that did
not include the authority to sell, exchange, cor grant an option to
purchase real property. Under the law in effect prior tec the coperative
date of this part, such a personal representative had authority to
borrow money with the loan secured by an encumbrance upon real property
of the estate.

This part adds an additional limitatlion on the asauthority of a
personal representative whose authority does not include authority to
sell, exchange, or grant an opticn to purchase real property; such a
perscnal representative does not have authority to borrow money with
the loan secured by an encumbrance upon real property of the estate,
See Section 10403 (defining "limited authority”) and the Comment to
that sectlon. Section 1407 makes clear that this additiconal limitation
does not apply to a personal representative who was granted independent
administration authority prior to July 1, 1988. Such a personal
representative may borrow money on or after July 1, 1988, on a 1loan
gsecured by real property of the estate, notwithstanding that the
personal representative does not have authority to sell real property
of the estate.

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68

Hote, This sgection assumes that the 1987 legislation will be
enacted in 1987 and will become operative on July 1, 1988,
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DIVISION 7, AVMINISTRATION OF ESTATES OF DECEDENIS

PART 6. TRDEPENDERT ADMINISTRATION OF ESTATES

CHAPTER 1. GENERAL PROVISIO

§ 10400, Gitatjon of thisg part
10400, This part shall be known and may be cited as the

Independent Administration of Estates Act.

Comment. Section 10400 continues former Probate Code Section 591
without substantive change.

§ 10401. "Court supervision” defined

10401, As used in this part, "court supervision" means the
Judicial authorization, approval, confirmation, or instructions that
otherwise would he required if authority to administer the estate had
not been granted under this part.

Comment. Section 10401 restates a portlon of the second sentence
of subdivision {(a) of former Probate GCode Section 591.2 without
substantive change. See also Section 10500({a) (requirements
applicable to court confirmation of sales of real property do not
apply to sales under independent administration).

Note, At the October meeting, the gubcommittee approved a
technical change in Section 10401 which has been jncorporated into the

section.

§ 10402, "Full authority"™ defined
10402, As used in this part, "full authority" means authority to

administer the estate under this part that includes authority to do all
of the following under the authority of this part:

(a) Sell real property.

{b) Exchange real property.

(c) Graﬁt an option to purchase real property.

{d) Borrow money with the loan secured by an encumbrance upon real
property.

Comment . Sections 10402 and 10403 are new definitions that
recognize the use in practice of the terms "full authority" and



"limited authority™ to describe the powers of & personal representative
who has obtained independent adminlstration authority. The Judicial
Council form uses these terms. See Petition for Probate (Form Approved
by the Judicial Council of California DE 111 {Rev. January 1, 1986)).
Subdivision (d) of Section 10402 and subdivision {d) of Section
10403 are consistent with the portion of subdivision (e) of Section
10501 which requires court supervision if the personal representative
hags 1limited authority and proposes to borrow money with the loan
secured by an encumbrance upon real property of the estate. Under
former law, the perscnal representative could use independent
administration authority to borrow money with the loan secured by an
encumbrance upon real property of the estate even 1f the personsal
representative had only limited authority. In comnection with
subdivision (d), see Sections 10450(h){2), 10452{c), and 10501(e}.

CROSS-REFERENCES
Definitions
Real property § 63

Note, Section 10402 ig a new section approved by the subcommittee
at_the October meeting. The section is neonsubstantive and aids in the
drafting of the new statute,

10 "Limited authority” defined

10403. As used in this part, "limited authority" means authority
to administer the estate under this part without authority to do any of
the following under the authority of this part:

(a) Sell real property.

{(b) Exchange real property.

{c)} Grant an option to purchase real property.

{(d) Borrow money with the loan secured by an encumbrance upon real
property.

Comment. See the Comment to Sectlon 10402,

CROSS-REFERENCES

Definitions
Real property § 68

Note. Section 10403 is a new gection approved by the gubcommittee

at the October meeting. The sectjon 1g nonsubstantive and aids in the
drafting of the new statute,

§ 10404, This part not applicable if will so provides

10404, The personal representative may not be granted authority
to administer the estate under this part 1f the decedent's will
provides that the estate shall not be administered under this part.



Comment. Section 10404 restates the second sentence of
subdivision (a) of former Probate Code Section 591,1 without
substantive change. For purposes of Section 10404, a provision in the
decedent's will that the estate shall not be administered under former
Article 2 of Chapter 8 of Division 3 of the Probate Code (former
Sections 591 through 591.9, ineclusive), or under the Independent
Administration of Estates Act, is a provision that the eatate shall
not be administered under this part. See also Section 10510
(introductory clause) (will may restrict powers exercisable under
independent administration authority).

CROSS-REFERENCES

Definitions
Personal representative § 58
will § 88

10405, Special a istrator
10405. A speclal administrator may not be granted authority to
administer the estate under this part unless the special administrator
is appointed with the powers of a general administrator.

Comment . Section 10405 replaces the third sentence of
subdivision (a) of former Probate Code Section 591.1. That sentence
provided that the independent administration provisions did not apply
to special administrators. Section 10405 permits independent
administration authority to be granted to a speclal administrator if
the special administrator is appointed with the powers of a general
administrator. See Section 465. This new authority will be useful,
for example, in an estate with a lengthy will contest where virtually
all of the administration is handled by the special administrator, and
the only act which occurs after the final resolution of the will
contest is the distribution of the estate assets. In such a case, the
special administrator may obtain independent administration authority
unless good cause is shown why the authority should not be granted.

An applicant for letters of special administration with powers of
a general administrator can obtain independent administration
authority only as provided in Sections 10450-10453, inclusive. The
applicant must petition for the authority as provided in Section
10450; notice of the hearing must be given in compliance with the
requirements of Section 10451; and the provisions of Sections 10452
and 10453 are applicable.

If there is an urgent need for appointment of a special
administrator, the petition for independent administration authority
can be filed under Chapter 2 {commencing with Section 10450) after the
special administrator has been appointed. Using this procedure will
will permit the special administrator to be appointed without delay
and yet permit compliance with the notice of hearing requirements of
Section 10451 for the hearing on the petition for independent
administration authority.



§ 1406, Application of part

1406. (a) This part applies in all of the following cases:

{1) Where authority to administer the estate is granted under this
part,

{2) Where authority tc administer the estate was granted under
former Sections 591.1 to 591.9, inclusive, of the Probate Code on a
petition filed after January 1, 1985.

{3) Where authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of Estates
Act and one of the following requlrements is satiasfied:

(A) A petition was filed under former Section 591.1 of the Probate
Code after January 1, 1985, requesting that the personal representative
be authorized to administer the estate 1under +the Independent
Administration of Estates Act in effect at the time the petition was
filed, and the petition was granted.

(BY) A petition is filed wunder this part requesting that the
personal representative be authorized to administer the estate under
this part, and the petition is granted.

{b) Except as provided in paragraph (3) of subdivision (a), a
personal representative who was granted authority prior to January 1,
1985, to administer the estate under the Independent Administration of
Estates Act shall continue to administer the estate under the
provisions of the Independent Administration of Estates Act that were
applicable at the time the petition was granted,

Comment. Section 10406 is a new provision that makes clear that
this part applies to a pending proceeding where independent
administration authority was granted subsequent to January 1, 1985,
under the former Probate Code provisions that governed independent
administration authority. Section 10406 alse permits a personal
representative who was granted independent administration authority
prior to January 1, 1985, to exercise the authority granted by this
part where a petition is filed wunder this part requesting such
authority and the petition is granted.

CROSS-REFERENCES

Definitions
Personal representative § 58

Hote, The subcommittee at the October meeting made a technical
revision jn Section 10406 which has been incorporated into the section.




CHAPTER 2. GRANTING OR REVOKING INDEPENDENT ADMINISTRATYON AUTHORITY

§ 10450, Petition for order granting independent adminjstration
authority

10450, (a) To obtain autherity to administer the estate under
this part, the perscnal representative shall petition the court for
that authority either in the petition for his or her appointment or in
a separate petition filed in the estate proceedings.

{b) A petition under this part may request either of the
following:

(1) Full authority to administer the estate under this part.

(2) Limited authority to administer the estate under this part.

Comment. Subdivision (a} of Section 10450 restates the first
sentence of subdivision {(a} of former Probate Code Section 591.1
without substantive change.

Subdivision (b) of Section 10450 restates subdivision (b} of
former Probate Code Section 591.1 without substantive change except
that subdivigion (b) of Section 10450 uses the defined terms "full
authority” and "limited authority." See Sections 10402 (defining
"full authority") and 10403 (defining "limited authority"). Using the
defined terms makes the subdivision consistent with the portion of
subdivision (e) of Section 10501 which requires court supervision if
the personal representative has limited authority and proposes to
borrow money with the lcan secured by an encumbrance upon real
property of the estate. Under former law, the personal representative
could use independent administration authority to borrow money with
the loan secured by an encumbhrance upon real property of the estate
even if the personal representative had only limited authority. 1In
connection with subdivision (b), see Sections 10452(c) and 10501(e).

Subdivision (b) of Section 10450 permits the petitioner either
(1) to request full authority to administer the estate under this part
(this authority permits the personal representative to administer the
estate using the full authority that may be granted under this part)
or {(2) to request limited authority to administer the estate under
this part. Linited authority excludes the authority to sell,
exchange, or grant an option to purchase real property or to borrow
money with the lcan secured by an encumbrance upen real property. See
Section 10403 (defining "limited authority"). The petitioner might
request only 1limlted authority in order to avoid the need for an
increased bond to cover the estimated net proceeds cof real property
transactions (see Section 10453).

The personal representative, desplte the grant of independent
administration authority, may seek court supervision of the
transaction., See Section 10500(b). Hence, for example, even though
the personal representative has ‘Tbeen granted full authority
(independent administration aunthority that encompasses real property
transactions), the personal representative may decide to sell real
property under the supervised administration procedures {using the
statutory procedure that governs a real property sale when independent
administration authority has not been granted). See the Comment to
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Section 10500. Likewise, the personal representative may decide to
seek court approval or Instructions concerning a transaction rather
than using independent administration authority because there is a
lack of agreement as to the desirability of the transaction among the
persons Iinterested in the estate or because some of the helrs or
devisees whe would receive an advice of proposed action lack the
capacity to object to the proposed action (see subdlivision (d) of
Section 10590) or for some other reason,

Authority to administer the estate under this part may not be
granted where the decedent’'s will provides that the estate shall not
be administered under this part. See Section 10404. Likewise, the
authority of the persocnal representative to exercise particular powers
under the Independent Administration of Estates Act may be restricted
by the decedent's will. See Section 10510 (introductory clause). 4
special administrator may not be granted independent administration
authority wunless the speclal administrator is appointed with the
powers of a general administrator. See BSection 10405 and the Comment
to that section.

CROSS5-REFERENCES

Bond, increase in amount where full authority granted § 10453
Definitions

Full authority § 10402

Limited authority § 10403

Personal representative § 58

Real property § 68
Verification of petition § 7203

§ 10451, RNotice of hearing
10451. {a) If the authority to administer the estate under this

part Is requested in the petition for appointment of the personal
representative, notice of the hearing on the petition shall be given
for the period and jn the manner applicable to the petition for
appointment.

(b)) Where proceedings for the administration of the estate are
pending at the time a petition is filed under Section 10450, nectice cof
the hearing on the petition shall be given for the period and in the
manner required by Section 1200.5., At least 10 days hbefore the date
set for hearing of the petition by the court, the petitioner shall
cause notice of the hearing to be mailed to the person named as
executor in the will of the decedent if not the petitioner and to sll
devisees and to all known heirs of the decedent and to all persons who

have requested notice as provided in Section 1202.



{c) The notice of hearing of the petition for authority to
administer the estate under this part, whether included in the
petition for appeintment or in a separate petition, shall include the
substance of the following statement; "The petition requests
authority to  administer the estate  under the Independent
Administration of Estates Act, This authority would permit the
perscnal representative with certain exceptions to act without court
supervision that otherwise would he required. The petition will he
granted unless good cause is shown why it should not be."

Comment., Subdivision (a) of Section 10451 restates subdivision
(c) of former Probate Code Sectlon 591.1 without substantive change.

Subdivision (b) restates subdivision {(d) of former Probate Code
Section 591.1 with the addition of the requirement that notice of
hearing be given to the person named as executor in the will of the
decedent if not the petitioner. The reference in former Section 591.1
to Sectlon 1200 is corrected to refer to Section 1200.5.

Subdivision (¢) restates subdivision (e) of former Probate Code
Section 591.1 with the addition of the last two sentences of the
statement which are new.

CROSS-REFERENCES

Clerk to set petition for hearing § 7202
Definitions

Devigee § 34

Heirs § 44

Personal representative § 58
Procof of giving notice § 7308

Note The subcommittee made a technical revision in the second
sentence of subdivision (b) which is incorporated into the section set
out above,

10452, Hearing; order; orsement on letters

10452, (a) Any interested person may appear and object to the
granting of authority to administer the estate under this part by
filing at or before the hearing a written statement setting forth the
objection.

{b) Unless the court determines that the objecting party has
shown good cause why the authority requested in the petition should
not be granted, the court shall grant the requested authoerity.

{c¢) The letters shall be endorsed to the effect that the letters
are issued under this part and, 1f the authority granted is limited

authority, the endorsement shall include a statement that the



§ 10454, Revocation of independent administration authority

10454, <(a) Any Iinterested person who objects to continued
administration of the estate under this part may file a petition
setting forth the basls for revoking the authority of the personal
representative to continue administration of the estate under this
part.

(b} Notice of the hearing on the petition shall be given for the
period and in the manner provided in Section 1200.5. The personal
representative shall be served with a copy of the petition and a
notice of the time and place of the hearing at least 10 days prior to
the hearing. Service on the personal representative shall be made in
the manner provided in Section 415.10 or 415.30 of the Code of Givil
Procedure or in such manner as may be authorized by the court.

{c)} If the court determines that good cause has been shown, the
court shall make an order revoking the authority of the personal
representative to continue administration of the estate under this
part.

{d) Upon the making of an order under this section, new letters
shall be issued without the endorsement described in subdivision (ec)
of Section 10452,

Gomment. Section 10454 restates former Probate Gode Section
591,7 with the addition of the requirement that notice of the hearing
be given for the period and in the manner provided in Section 1200.5.
This additional service will give notice to persons who may be
interested in the petition to revoke the independent administration
authority.

CROSS-REFERENCES

Clerk sets petition for hearing § 7202
Definitions

Interested perscn § 48

Letters § 52

Fersonal representative § 58
Proof of giving notice § 7308
Verification of petition § 7203

Note, The subcommittee added the first sentence to gubdivision

{b).



CHAPTER 3, ADMINISTRATIOR UNDER INDEPENDERT ADMINISTRATION AUTHORITY

Article 1. General Provisions

§ 10500, Administration without court supervision
10500. (a) Except as provided in this chapter, and subject to

Chapter 4 (commencing with Section 10550) and the applicable fiduciary
duties, a personal representative who has been granted authority to
administer the estate under this part may administer the estate as
provided in this part without court supervision, but in all other
respects the personal representative shall administer the estate in the
same manner as a perscnal representative who has not been granted
authority to administer the estate under this part.

(b} Notwithstanding subdivision (a), the personal representative
may obtain court supervision as provided in this code of any action to
be taken by the personal representative during administration of the
estate,

Comment. Subdivision (a) of Section 10500 restates the first
sentence and the first portion of the second sentence of former Probate
Code Section 591.2 without substantive change. See also Section 10401
{defining ™court supervision"). Subdivision (b} restates the first
sentence of subdivision (b) of former Probate Cede Section 591.2
without substantive change.

As the introductery clause of Section 10500 recognizes, a personal
representative who has been granted only limited authority under this
part may not exercise authority with respect to matters not included
within the scope of the authority granted. See Sections 10501(e)
(1imited authority excludes power to sell, exchange, or grant option to
purchase real property, or to borrow meney with the loan secured by an
encumbrance upon real property, using Independent administraticn
procedure), See also Sections 10403, 10450(b){2) and 10452(c) (limited
independent administration authority). See also Section 10510
{(introductory clause) (will may restrict powers exercisable 1imder
independent administration authority). Fotwithstanding that
Independent administration authority has bheen granted, some actions can
be taken only under court supervision. See Section 10501 (court
supervisjon required for allowance of commissions of ©personal
representative, allowance of attorney's fees, settlement of
accountings, preliminary and final distributions and discharge, and
certain, transactions involving potential conflict of interest on part
of personal representative).

The introductory c¢lause also recognizes that independent
administration authority must bhe exerclsed in compliance with the
provisions of this part. See Chapter 4 (commencing with Section 10550)
{giving advice of proposed action). As to when advice of proposed
action is required, see Article 1 {commencing with Section 10550) of
Chapter 4.
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The introductory clause of Sectieon 10500 further recognizes that
the perscnal representative acts in a fiduciary capacity in exercising
the powers under this part. See alse Section 10510 {introductory
clause). As to when a power must or may not be exercised, see Section
9600(b). See also Section 10589 (court review of action taken under
independent administratiocn).

Subdivigion (b} of Section 10500 makes clear that the personal
representative may obtain court supervision of an action even though
the personal representative is authorized to take the action using the
independent administration procedure. For example, even though the
personal representative has been granted independent administration
powers that include the power to sell real property, the personal
representative may nevertheless determine to sell the real property
using the court supervised procedure for a real property sale. If the
personal representative determines to wuse the court supervised
procedure, all the requirements of the court supervised procedure apply
to the same extent that they would apply if the personal representative
had not been granted independent administration authority. See Section
10401 (defining "court supervision"). For example, except as provided
in Sections 10301 to 10303, inclusive, the regquirement that notice of
sale be published must be satisfled. See Section 10300. See also
Section 10303 {notice of sale need not be published where will directs
or authorizes the sale).

Where the personal representative decides to obtain court
supervision of an action even though the personal representative 1s
authorized to take the action wusing the independent administration
procedure and no cother procedure 1s provided by statute for court
supervision of the particular proposed action, the personal
representative may petition for 1nstructions under Section 9611. For
example, there being ne specific procedure for obtaining authority
under supervised administration for incorporation of the decedent's
unincorporated business, the persocnal representative may elect to
petition for Instructions under Section 9611 rather than using the
advice of proposed action procedure under Section 10554, See also
Section 10580(b) (personal representative may use advice of proposed
action procedure for an saction that could be taken without giving
advice of proposed action).

CROSS-REFERENRCES

Actions that can be taken only under court supervision § 10501
Definitions

Court supervision § 10401

Personal representative § 58
Fiduciary duty of personal representative § 10510
Limited independent administration authority §§ 10450(b){2), 10452(c),

10501(e)

Will may restrict powers § 10510

§ 10501, Matters requiring court supervision
10501. Notwithstanding any other provision of this part, a

personal representative who has obtalned authority to administer the
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estate under this part is required to obtain court supervision, in the
manner provided in this code, for any of the following actions:

{a) Allowance of commissions of the personal representative

{b) Allowance of attorney'as fees.

{c) Settlement of accountings.

{d) Preliminary and final distributions and discharge.

(e} Sale of real property, exchange of real property, grant of an
option to purchase real property, or borrow money with the 1locan
secured by an encumbrance upon real property, 1f the authority of the
personal representative granted under this part specifically excludes
the authority to take such action under the authority of this part.

{f) Sale of property of the estate to the personal representative.

(g) Exchange with the personal representative of property of the
estate for other property.

{h) Grant to the personal representative of an option to purchase
property of the estate.

(i) Allow, ©pay, or compromise a claim of the personal
representative against the estate.

{j) Compromise or settle a claim, action, or proceeding by the
estate against the personal representative.

(k) Extend, renew, or modify the terms of a debt or other
obligation of the personal representative owing to or running in favor
of the decedent or the estate,

Comment, Subdivisions (a) to (e), inclusive, of Section 10501
restate the last portion of the second sentence of subdivision (a) of
former Probate Code Section 591.2 with the additien of the language in
subdivision (e) that requires court supervision 1f the personal
representative has limited authority and proposes to borrow money with
the loan secured by an encumbrance upon real property of the estate.
Under former law, the personal representative could use independent
administration authority to borrow money with the loan secured by an
encumbrance upon real property even 1f the personal representative had
only limited authority. In connection with subdivision (e) of Section
10501, see Sections 10450(b){2} and 10452(c) (limited independent
administration authority}. See also Section 10510 (introductory
clause) (will may restrict powers exerclsable under 1ndependent
administration authority).

The remalnder of Section 10501 is new. Prior law did not
expressly provide that the independent administration procedure could
not be used for the types of actions listed in subdivisions (f) to
(kx), inclusive. The types of actions ligted in these subdivisions
are ones where there coften will be a conflict of interest.
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Subdivisions (f), (g), and (h) make clear that the personal
representative cannot use the independent administration procedure to
sell property of the estate to the personal representative, exchange
estate property with the personal representative for other property,
or grant to the personal representative an option to purchase property
of the estate. Special supervised administration provisions govern
thege transactions. See, e.g., Sections 9880-9885. A purchase by or
exchange with the personal representative may be accomplished only
under these special provisions and is subject to their limitations and
requirements. The personal representative may purchase property of
the estate pursuant to a contract made during the lifetime of the
decedent if the statutory supervised administration requirements are
satisfied, See Section 9384. The personal representative may
exercise an option tc purchase property of the estate given in the
will of the decedent if the gtatutory supervised administration
requirements are satisfied, 5See Section 9885.

Subdivision (i) makes clear that the personal representative can
not use the Independent administration procedure for a claim by the
perscnal representative against the estate. The personal
representative must submit the claim for allowance or rejection by the
judge pursuant to Secticn 703.

Subdivisions (j) and (k) preclude the use of the independent
administration autherity for action on a claim of the estate against
the personal representative or modification of the terms of & debt or
similar obligation of the personal representative to the estate. A
special provision governs these transactions. See Sections 9830 and
9834,

CROSS-REFERENCES
Definitions
Court supervision § 10401
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(b)(2}, 10452(c),
10501(e)

Note, At the October meeting, the subcommittee determined that

Section 19501 should be expanded to include additional transactions
that cannot be t under independent administration procedure

Subdivision e has be ed so0o tha a ersonal

repregsentative with only limited independent administration authority
is not authorized to wuse jindependent administration authority to

borrow _mon with the lo secured an  encumbrance upon rea
property of the estate, This 1s a e in existi law The effect
of the expansion dis to¢ require court approval {(under supervised

administration) of the borrowing even where all the parties interested
in the estate approve the action, This change in existing law is

based on the following reasoning, The bond of the personal
representative who has limited authority does not include the value of

the real property in the estate, The bond does not include the value
of the real property because the perscnal represeptative does not have

authority to sell the real property. If the authority is not limited
authority, the personal representative has authority to sell the real
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TrOpPET whether or nhot it actually 13 s0ld) and the bond of the
personal representative must include the value of the real property.
If the personal representative does not desire to give a hond that
includes the value of the real property, the personal representative
c re t limited authorit owever, the existi gcheme
falls to recogpnize that the personal representative under existil law
can borrow mopey on real property of the estate even thongh the
personal repregentative has only limited authority and that the bond
will not be Iin an amount that includes the money borrowed, To assure
that the bond will protect the proceeds obtained by borrowing money
upon an encumbrance on the real property, the authority to borrow the
money should be excluded if the personal repregentative has only
limited authority. This reasoning does not apply, of course, where
the will or the estate bepneficiaries walve the bond, The staff does
not kno whether the bond ordinaril iz waived the estate
beneficlaries when independent administration authority is granted.
If the bond ordinarily is waived when independent administration
authority is anted, then the reasoni ugti i isti
law to take away the independent administration authority to borrow
money on real property of the estate may be suspect,

Subdivisions (f) to (k) have been added to preclude the use of
independent administration in sitwations where there is an actual or

otential conflict of interest is a tion probabl ch es
existing law, but exlsting law 13 unclear, At the October meeting,
the subcommittee requested the staff to modify Section 1 alo

these lines for review by the Commission at the November meeting, As

revised, the section precludes the use of independent administration
procedures even though the property to be sold to the personsl
representative is of small value and all the other beneficiaries of
the estate wish to make the sale or where all the other beneficlaries
of the egstate agree that the claim of the personal representative

should be paid
The staff recommends that the revised section set out above be

approved the © on e justification for t_includi the
borrowing authority when the personal representative has only limited

authority is set out in gome detail above, Since there are other
procedures that specifically cover the situations listed in
subdivis £) to (k the staff believes that those procedures
should be used where there is a potential confliet of interest, The
cost of preparing and filing the petition for court approval appears
to_be justified in the copflict of interest situation. So that the
proposed legiglation will be kept simple, we would not make any
exception to the requirement that a petition be filed for court
approval even where the ersonal representative is the onl
beneficliary of the decedent's estate or where the will or the
beneficiaries of the estate waive the bond,

Article 2, Independent Administration Powers

§ 10510, Article deseribes powers of personal representative who has
been granted independent administration authority

10510. Except as provided in this chapter, and subject to Chapter
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4 (commencing with Section 10550) and the applicable fiduciary duties,
unless restricted by the will, 2 perscnal representative who has been
granted authority to administer the estate under this part has the
powers described in this artiele.

Comment. Section 10510 restates the introductory clause of former
Section 691.6 without substantive change.

The introductory clause of Section 10510 recognizes that the
personal representative acts in a fiduclary capacity in exercising the
authority under this part. See also Sections 10500 ({introductory
clause). The personal representative 1s required to exercise the power
granted under this article to the extent that ordinary care and
diligence requires that the power be exercised and may not exercise the
power to the extent that ordinary case and dilligence requires that the
power not be exercised. See Section 9600(b). As to the effect of
court authorization or approval, see Section 9612. See also Section
10590 {court review of action taken pursuant to 1ndependent
administration autherity).

As the introductory clause of Section 10510 recognizes, a personal
representative who has been granted only limited authority under this
part may not exercise independent administration authority with respect
to matters not Included within the scope of the authority granted. See
Section 10501(e) (limited authority excludes power to sell, exchange,
or grant option to purchase real property, or to borrow money secured
by encumbrance on real property, using independent administration
procedure}. See also Sections 10450(b){2) and 10452(c¢) (limited
independent administration authority). See alse Section 10501 (matters
requiring court supervision notwithstanding grant of 1ndependent
administration authority). The introductory clause of Section 10510
alsc recognizes that the will may limit the authority of the personal
representative under this part.

The introductory clause of Section 10510 makes c¢lear that
independent administration authority must be exercised in compliance
with the provisions of this part. See GChapter 4 (commencing with
Section 10550} (advice of proposed action). As to when advice of
proposed action is required, see Article 1 (commencing with Section
10550) of Chapter 4.

CROSS-REFERENCES
Definitions
Personal representative § 58
Will § 88
Limited independent administration authority §§ 10450(b){2), 10452(c),
10501(e)
Matters requiring advice of proposed action
Accepting deed in lieu of foreclosutre or trustee's sale § 10564
Annuity granted by will § 10557
Borrowing § 10555
Business of decedent
Continuing § 10554
Incorporation § 10554
Sale of § 10554
Contracts other than leases of real property § 10559
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Decedent's contract to convey property § 10561
Determining decedent's claim to property held by another § 20556
Determining third-party claim § 10556
Disclaimer § 10568
Encumbering estate property § 10555
Exclusive right to sell, extending for additional period § 10567
Family allowance § 10566
Foreclosure of mortgage, accepting deed in lieu of § 10564
Funds of estate, investing § 10553
Leases
Personal property § 10559
Real property § 10558
Money
Borrowing § 10555
Investing § 10553
Option, restricted, exercise of § 10562
Option to purchase, granting § 10560
Option to purchase given in will, conveyance pursuant to § 10565
Personal property, sale or exchange § 10552
Real property
Accepting deed in lieu of foreclosure or trustee's sale § 10564
Alterations § 10563
Completing decedent's contract to sell § 10561
Exchange § 10551
Exclusive right to sell, extending for additional period § 10567
Lease § 10558
Option to purchase, granting § 10560
Option to purchase in will § 10%85
Repairs § 10563
Sale § 10551
Sale under deed of trust, acceptance of deed in lieu of § 10564
Securities, subscription or conversion rights, exercising § 10553
Third-party claims § 10556
Matters requiring court supervision § 10501

§ 10511, Grant of powers that any personal representative may exercise
without court supervision

10511, In addition to the powers granted to the personal
representative by other sections of this article, the personal
representative has all the powers that the perscnal representative
could exercise without court supervision under this code if the
personal representative had not been granted authority to administer
the esatate under this part.

Comment. Section 10511 continues the apparent effect of the
phragse "in addition to any other powers granted by this code" which
appeared in the introductory portion of former Probate Code Section
591.6.

The inclusion of Section 10511 makes 1t unnecessary to list in
this article those powers that a personal representative not having
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independent administration authority can exercise without court
supervision. This is the reason why some powers specifically listed in
former Probate Code Section 591.6 are not specifically listed in this
article. Accordingly, the following powers specifically 1listed in
former Probate Code Section 591.6 are not specifically listed in this
article: Power to invest in deposits in banks and savings and loan
assoclations (authorized without court supervision by Section 9700);
power to vote a security, in person or by general or limited proxy
{authorized without court supervision by Section 9655); power to
insure estate and personal representative (authorized without court
supervision by Section 5656). Sectien 10511 gives the personal
representative who has been granted Independent administration
authority these powers as well as any other powers that can be
exerclised without court supervision by a personal representative who
has not heen granted independent administration authority.

The will may restrict the exercise of the powers granted by this
gsection. See Sectlion 10510, See also the Comment to Section 10510.

CROSS-REFERENCES
Definitions
Court supervision § 10401
Perscnal representative § 58

Note, Section 10511 has been revised to clarify 1ts meani The
subcommittee at the October meeting indicated that there was a need for

clarification of the section.

§ 10512, Powers with respect to sale of property
10512. The perscnal representative has the power to sell property

of the estate elther at publiec auction or private sale, and with or
without notice, for such price, for cash or on credit, and upon such
terms and conditions as the personzl representative may determine, and
the requirements applicable to court confirmation of aales of real
property (including but not limited to publication of notice of sale,
court approval of agents' snd brokers'™ commissions, and sale at not
less than 90 percent of appraised value) do not apply to sales made
under authority granted under this part. This section applies to any
sale made under the authority of this part on or after January 1, 1985.

Comment, Section 10512 restates subdivision (a) of former Probate
Code Section 591.9 without suhstantive change. The phrase "for cash or
on credit” is continued from subdivision (a) of former Probate Code
Section 591.6.

The grant of the power described in Section 10512 is limited if
the personal representative has 1limited independent administration
authority; a perscnal representative who has been granted only limited
authority may not exercise independent administration authority with
respect to the sale, exchange, or granting of an option to purchase
real property. See Section 10501{e) (limited authority excludes power

-17-



to sell, exchange, or grant option to purchase real property using
independent administration procedure). See also Sections 10450(b)(2)
and 10452{c) (limited independent administration autherity). The will
may restrict the exercise of the powers granted by this section. See
Section 10510, See also the GComment to Section 10510. Independent
administration authority may not be wused where estate property is
proposed to be sold to the personal representative. See Section 10501.

Section 10512 1s designed to make clear that sales under
independent administration autherity are mnot subject to the statutory
requirements that apply to sales made under court supervision. Thus,
for example, the commission of the realter who 1lists cor obtains the
purchaser of real property sold wunder independent administration
authority is not subject to the approval of the court and the
provisions concerning contracts and commissions of agents or brokers
(Sections 10150-101566) are not  applicable. Nor does the
90-percent-of-appraised-value requirement apply when a sale 1s under
independent administration authority. Nor does the court examine inte
the efforts of the personal representative to obtain the highest and
best price for the property reasonably attainable as is the case where
there is a court hearing on the confirmation of a real property sale.
Publication of notice of sale 1s not regquired where the sale is made
under independent administration autherity. Likewise, notice of sale,
court confirmation, and approval of the commission of the agent,
broker, or auctioneer is not required where a sale of personal property
is made under independent administraticn authority.

Concerning the exercise of powers described in this article, see
Seetion 10510. Advice of proposed action is required tec sell or
exchange real property (Section 10551) or to sell or exchange personal
property except for certain kinds of property (Section 10552). Advice
of proposed actlon also 1s required for granting an option to purchase
real property {(Section 10560), completing a contract by decedent to
convey property (Section 10561), transferring to a person given an
option to purchase in the decedent's will (Section 10565), or extending
for an additlonal period an exclusive right to sell property (Section
10567).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c),
10501(e)

1051 Power to manage and control estate proper
10513. The perscnal representative has the power to manage and
control property cf the estate.

Comment. Section 10513 restates without substantive change the
part of the first portion of subdivision (a) of former Probate (ode
Section 591.6 that gave the personal representative the power to manage
and control property of the estate.
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The provision of subdivision (a) of former Section 591.6 relating
to "exchanges" 1is superseded by Section 10532, The portion of
subdivision (a) of former Section 591.6 that gave the personal
representative the power to "convey” property 1s not continued; this
poertion is superseded by the provisions of this article that give the
personal representative the power to act with respect to specific
transactions that may require the execution of a conveyance. Under
this article, there must be a specific power to act In the specific
circumstances . (such as the power to make a sale or exchange) in order
to authorize the personal representative to execute a conveyance.
Where the personal representative acts under one of these specific
povwers, the personal representative may execute any conveyance that is
necessary to effectuate the exercise of the power.

The portion of subdivision {(a) of former Section 591.6 that gave
the personal representative the power to "divide" or "partition”
property of the estate 1s not continued, Inscfar as the power to
"partition" related to partition proceedings, the inclusion of the word
in Section 10513 is unnecessary in view of Section 10526 which
authorizes the personal representative to institute, maintain, and
defend actions and proceedings. Insofar as the power to "divide" or
"partition” may have related to division or partition Dbefore
distribution, the 1nclusion of this power as an independent
administration power 1s unnecessary to authorize partition or division
without court supervision if there 1is an agreement of the heirs or
devisees. See Sections 1100-1106. If there is no agreement, the
matter should he decided under the provisions of Sections 1100-1106
rather than by using the independent administration procedure.

The grant of the power described in Section 10513 is limited if
the personal representative has limited independent administration
authority; such a personal representative may not use the independent
administration procedure with respect to matters not 1ncluded within
the acope of the authority granted. See Sections 10501 (matters
requiring court supervision), 10510 (introductory clause). See zlso
Sections 10450(b)(2) and 10452(c) (limited Independent administration
authority). In addition, the will may restrict the exercise of the
powers granted by this section. See Sectlon 10510. See also the
Comment to Section 10510. See algo Section 10501 (matters requiring
court supervisiocn).

Concerning the exercise of powers described in this article, see
Section 10510. As to when advice of proposed action 1s required, see
Article 1 (commencing with Section 10550) of Chapter 4.

CROSS-REFERENGES
Definiticns
Personal representative § 58
Property § 62
Limited independent administration authority §§ 10450{b){2), 10452(c),
10501(e)

Note, As suggested by the subcommittee at the October meeting,
Section 10513 has been revised as recommended by the staff to delete

e words "convy divide, and rtition” ¢h appear in ati law

-19-



§ 10514, Investing in securities

10514, The personal repregentative has the power to invest money

of the estate in eligible securities for the investment of surplus
state moneys as provided for in Section 16430 of the Government Code.

Comment Section 10514 restates a portlon of subdivision {(b) of
former Probate {ocde Section 591.6 without substantive change.
Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required to exercise the
power granted by Section 10514. See Section 10553.

Under Section 10511, the personal representative alse has the
power tc invest in savings accounts (Section 9700) and in investments
described 1n Section 9730 (direct obligations of United States maturing
not later than one year from the date of making the investment, certain
money market mutual funds, and common trust funds). See also Section
10515 (investment in manner provided by the will)}. For a more limited
authority to make investments in federal or state securities under
superviged administration, see Section 9731. For authorization to sell
or exercise security subscription or conversion rights under
independent administration authority, see Section 10520. See also
10519 (holding securities in name of nominee or in other form).

CROSS-REFERERCES
Definitions
Personal representative § 58
Security § 70

10515 Investing money in manner provided will
10515, The personal representative has the power to invest money
of the esgtate in any manner provided hy the will.

Comment Section 10515 restates the last portion of subdivision
(b} of former Probate Code Section 591.6 without substantive change.
Concerning the exerclse of powers described 1n this article, see
Section 10510, Advice of proposed action is required to exercise the
power granted by Section 10515. See Section 10553. 4As to other
authorized investments for money of the estate, see Section 10514 and
the Comment to that section. For the comparable provision under
supervised administration, see Section 9732,

CROSS~-REFERENCES
Definitions
Personal representative § 58
will § 88

§ 10516, Purchasing annuity granted in wiil
10516. The personal representative has the power to purchase from

an insurer, admitted to do business in this state, an annulity expressly
granted by the will to a devisee named in the will.
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Comment. Section 10516 1s & new provision. Concerning the
exercise of powers described in this article, see Section 10510. For
the comparable provision under supervised administration, see Section
9733, Advice of propeosed action 1s required to exercise the power
granted by Section 10516, See Section 10557.

CROSS-REFERENCES
Definitions
Devise § 32
Personal representative § 58
State § 74
wWill § 88

§ 10517, Exercising restricted option
10517. The personal representative has the power to exercise an

option right that is an asset of the estate and is nontransferrable
except by testate or intestate succession from the decedent.

Comment, Section 10517 1is a new provision. Concerning the
exercise of powerg described in this article, see Section 10510. For
the comparable provision under superviged administration, see Section
9734, Advice of proposed action I3 reguired to exercise the power
granted by Section 10517. See Section 10562. See also Section 10520
{(selling or exercising security subscription or conversion rights).

CROSS-REFERENCES
Definitions
Personal representative § 58

§ 10518, Purchasing securities or commodities sold short
10518, The personal representative has the power to purchase

gecurities or commodities required to perform an incomplete contract of
sale where the decedent diled having sold but not delivered securities
or commodities not owned by the decedent.

Comment. Section 10518 is a new provision. Concerning the
exercise of powers described in this article, see Section 10510, For
the comparable provision under supervised administration, see Section
9735. The power granted by Section 10518 may be exercised without
giving advice of proposed action. But the personal representative may
use the advice of proposed action procedure if the persocnal
representative so desires. See Section 10580(b).

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70
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10519. Holding securities in name of nominee or in other form
10518. The personal representative has the power to hold a
security Iin the name of a2 nominee or in any other form without
discleosure of the estate, so that title to the security may pass by
delivery, but the personal representative is liable for any act of the
nominee in comnection with the security so held.

Comment. Section 10519 restates subdivision (h) of former Probate
Code Section 591.6 without substantive change. Concerning the exercise
of powers deacribed 1in this article, see Section 10510, For the
comparable provision under supervised administration, see Section [XIX
{to be drafted)]. The power granted by Section 10519 may be exercised
without giving advice of ©proposed action. But the personal
representative may use the advice of proposed action procedure if the
personal representative so desires. See Section 10580(b).

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70

COMPARABLE PROVISIONS
Supervised administration §
Trusts § 16238

Note, The subcommittee decided that a comparable provision should
be included in supervised administration with the Comment stating that
the provision reflects existing practice,

§ 10520, Selling or exercising security subscription or conversion
rights

10520. The personal representative has the power to sell or
exercise security subscription or conversion rights.

Comment. Section 10520 restates subdivision (g) of former Probate
Code Section 591.6 with the expansion of the scope of the provision to
cover "securities" instead of "stock"”. See Section 70 (defining
"gecurity"). CGoncerning the exercise of powers described in this
article, see Section 10510. For a general provision relating to sales
of property, see Section 10512, See also Sections 10514 {(investing in
securities), 10517 (exercising restricted option), 10519 <(holding
securities in name of nominee or in other form).

The power granted by Section 10520 to sell security subscription
or conversion rights may be exercised without giving advice of proposed
action. See Section 10552{b)(3), {(4) (sale of security subscription
right; surrender of security for redemption or conversion). Although
advice of proposed actlon is not required, the personal representative
may use the advice of proposed action procedure 1f the personal
representative so desires. See Section 10580(b).
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Advice of proposed action 1is required to exercise security
subscription or conversion rights. See Section 10553(b).

Under supervised administration, the sale of subscription rights
for the purchase of securities 1s permitted without court supervision.
See Seetion 10202, As to the sale or surrender for redemption or
conversion of securities under supervised administration, see Section
10200. There is no provision 1n supervised administration for the
exercise of security subscription or conversion rights.

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70

§ 10521, Continwing operation of decedent's business

10521, The persconal representative has the following powers:

(a) The power to continue the cperation of the decedent’'s business
(as defined in Section 9760}.

{b) The power to continue as a general partner 1in any partnership
in which the decedent was a general partner at the time of death. This
power 1s subject to the provisions of the Uniform Partnership Act.

{c) The power to continue as a limited partner in any partnership
in which the decedent was a& general or limited partner at the time of
death,

Comment. Section 10521 restates subdivision (1) of former Probate
Code Section 591.6 without substantive change. The former provision
did not distinguish between nonpartnership businesses and partnerships
in which the decedent was a general partner. But the provisions
relating to supervised administration make that distinction, and
Section 10521 has ©Dbeen drafted to conform to the supervised
administration provisions, For the provisions governing supervised
administration, see Sections 9760-9763. The power to continue as a
general partner is subject to the provisions of the Uniform Partnership
Act. See Corp. Code §§5 15000-15045.

The phrase "to such extent as he or she shall deem to be for the
best Interest of the estate and those interested therein" which was
found in the former section has been omitted as wunnecessary. The
introductory clause of Section 10510 recognizes that the personal
representative acts in a fiduciary capacity in exercising the authority
under this part. See also Section 10500 (introductory clause). The
personal representative is required to exercise a power granted under
this article to the extent that ordinary care and diligence requires
that the power be exercised and may not exercise the power to the
extent that ordinary care and diligence requires that the power not ke
exerclsed. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9512. See also Section 105%0
{court review of action taken pursuant tc independent administration
authority).
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Advice of proposed action 1s required for continuing operation for
a period of more than six months from the date of appointment of the
personal representative of the decedent's business or for the sale or
incorporation of the decedent's business. See Section 10554. Although
advice of proposed action is not required in order to continue the
operation for the first six months, the personal representative may
give advice of proposed action for the continuance of the business
during this period if the personal representative so desires. See
Section 10580(b). Advice of proposed action alsc is required for the
sale or Incorperation of the decedent's unincorporated business. See
Section 10554.

CROSS-REFERENGES
Definitions
Personal representative § 58

§ 10522. Abandoning tangible perschal property

10522. The personal representative has the following powers:

(a) The power to abandon valueless tangible personal property.

{(h) The power to abandon tangible personal property where the cost
of collecting, maintaining, and safeguarding the property would exceed
its fair market value.

Comment . Section 10522 supersedes subdivision (d) of former
Probate Code Section 591.6. The former provision has been revised to
conform to the language wused in the provisions governing supervised
administration. See Sections 9780-9789. Concerning the exercise of
powers described in this article, see Section 10510. The power granted
by Section 10522 may be exerclsed without giving advice of proposed
action. But the personal representative may use the advice of proposed
action procedure if the personal representative so desires, See
Section 10580(b).

Section 10522 applies only to tangible personal property. 4s to
the power with respect to real property and intangible perscnal
property, see Sections 10525 (allowing, paying, rejecting, contesting,
or compromising claim against estate), 10526 (instituting and defending
actions and proceedings), 10527 (compromises and settlements).

CROSS-REFERENCES
Definiticns
Personal representative § 58
Property § 62

§ 10523, Borrowing: encumbrancing estate property

10523. Subject to subdivision (b), the personal representative

has the following powers:
{a) The power toc borrow,.
(b)Y The power to place, replace, renew, or extend any encumbrance

upon any property of the estate.
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Comment. Section 10523 restates subdivision {(c) of former Probate
Code Section 591.6 without substantive change. Concerning the exercise
of powers described in this article, see Section 10510. Advice of
proposed action 1s required to exercise the power granted by Section
10523. See Section 10555. TFor provisions relating to supervised
administration, see Sections 9800-9807,

The grant of the power to borrow money under Sectlon 10523 is
limited 1if the perscnal representative has 1limited 1independent
administration authority; a personal representative who has only
limited authority dces mnot have authority to borrow money under
independent administration procedures on real property of the estate.
See Section 1Q501. If the perscnal representative has limited
independent administration authority, the personal representative may
not use the independent administration procedure with respect to
matters not included within the scope of the authority granted. See
Sections 10501 (matters requiring court supervision), 10510
(introductory clause}. See alsc Sections 10403, 10450(h)(2) and
10452(c) (limited independent administration authority).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

ote The subc ttee at the October meeti determined that a

ersonal repregentative who 8 limited authority should not have

authority to borrow money on real property of the estate, This is a
change in exist law

§ 10524, Making repalrs or alterations in property
10524. The personal representative has the power to make ordinary

or extraordinary repairs or alterations in buildings or other property.

Comment. Section 10524 restates subdivision (e) of former Probate
Code Section 591.6 without substantive change. Concerning the exercise
of powers described in this article, see Section 10510. The power
granted by Section 10524 may be exerclsed without giving advice of
proposed action if the proposed action is an ordinary repair or minor
alteration. Advice of proposed action is required for extraordinary
repairs and alterations that are not minor. See Section 10563. See
also the discussion in the Comment to Section 10563. Even though the
repair 1s ordinary or the alteration 1is minor, the personal
representative may use the advice of propesed action procedure if the
personal representative so desires, See Section 10580(Db). For
provisions relating to supervised administration, see Sections
9800(a)(2) (borrowing money tc improve or preserve property).

CROSS-~-REFERENCES
Definitions
Personal repregentative § 58
Property § 62
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10525, Acting on claims apgainst estate
10525, The personal representative has the power to allow, pay,
reject, contest, or compromise any claim against the estate.

Comment. Section 10525 restates without substantive change the
portion of subdivision (Jj) of former Probate Code Section 591.5
relating to claims against the estate., CGoncerning the exerclse of
powers described in this article, see Section 10510. Advice of
proposed action 1s not generally required to exercise the power granted
by Section 10525. But the personal representative may use the advice
of proposed action procedure if the personal representative so
desires. See Section 10580(b). See also Sections 10501
(notwithstanding grant of independent administration authority,
personal representative is required to obtain court supervision for
allowance of commissions of persconal representative and allowance of
attorney's fees and for allowance, payment, or compromise of a claim of
the personal representative against the estate), 10556 (advice of
proposed action required for determining third-party claim to real or
personal property 1f decedent died in possession of, or holding title
to, the property). For provisions relating to claims, see Chapter 12
of Division 3 (commencing with Section 700).

GROSS—-REFERERCES
Definitions
Personal representative § 58

§ 10526, Instituting and defending actions and proceedings

10526, The personal representative has the following powers:

{a) The power to institute and maintain actions and proceedings
for the benefit of the estate.

(b} The power to defend actions and proceedings against the
decedent, the personal representative, or the estate.

Comment. Section 10526 restates without substantive change the
portion of subdivision (j)} of former Probate Code Section 591.6 which
authorized the pergonal representative to "institute" and "defend”
actions and proceedings. The language used in Section 10526 conforms
to the language used in the provision relating te supervised
administration. See Section 9820. The authority with respect to
actions and proceedings is not limited and includes, for example,
instituting, maintaining, or defending partition actions., See Section
9823.

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is not generally required to
exercise the power granted by Section 10526. But the personal
representative may use the advice of proposed action procedure if the
personal representative so desires. See Section 10580(b).

Advice of proposed actlion is required for determining third-party
claims to real or personal property if the decedent died in possession
of, or holding title to, the property and for determining decedent's
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claim te real or personal property title to or possession of which is
held by another. See Section 10556,

Independent administration authority may not be used to compromise
or settle a claim, action, or proceeding by the estate against the
personal representative. See Section 10501. Ror may independent
administration authority be used to pay or compromise a claim of the
personal representative against the estate, whether or not an action or
proceeding i8 commenced on the claim. See Section 10501.

CEOSS—REFERENCES
Definitions
Personal representative § 58

§ 10527, Compromises and settlements
10527. The personal representative has the following powers:

(a) The power to compromise or settle a claim, action, or
proceeding by or for the benefit of, or against, the decedent, the
personal representative, or the estate.

(b) The power to release, in whole or in part, any claim belonging
to the estate to the extent that the claim is uncollectible.

Comment, Section 10527 supersedes a portion of subdivision (J) of
former Probate Code Section 591.6. Subdivislon (a) uses language drawn
from Section 9830 (supervised administration). Subdivigion (b)
continues language found in subdivision (j) of former Section 591.6.
Concerning the exzercise of powers described in this article, see
Section 10510.

Advice of proposed action is not generally required to exercise
the power granted by Section 10527, But the personal representative
may use the advice of proposed action procedure if the personal
representative so desires. See Section 10580(b)., Advice of proposed
action is required (1) for determining third-party claims to real or
personal property if the decedent died in possession of, or holding
title to, the property and (2) for determining decedent's claim to real
or personal property title to or possession of which is held by
another., See Section 10556.

Independent administration authority may not be used to compromise
or settle a claim, action, or proceeding by the estate against the
personal representative. See Section 10501, Ror may independent
administration authority be used to pay or compromise a claim of the
personal representative against the estate, whether or not an actioen or
proceeding is commenced on the claim, See Section 10501. See also
Section 10501 (notwithstanding grant of independent administration
authority, personal representative is required to obtain court
supervision for allowance of commissions of perscnal representative and
allowance of attorney's fees).

CROSS-REFERENCES

Definitions
FPersonal representative § 58
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§ 10528, Modifying terms of obligation

10528. The personal representative has the power to extend,
renew, or in any manner modify the terms of an obligatlon owing to or
running in favor of the decedent or the estate.

Comment. Sectlon 10528 is a new provision. For the comparable
provision under supervised administration, see Section 9830{(a)(2).

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is not generally required to
exercise the power granted by Section 10528. But the personal
representative may use the advice of proposed action procedure if the
personal representative so desires. See Section 10580(h).

Independent administration autheority may not be used to compromise
or settle a claim, action, or proceeding by the estate against the
personal representative or to extend, renew, or modify the terms of a
debt or other obligation of the personal representative owing to or
running in faver ocf the estate. See Section 10501, Ror may
independent administration authority be used to pay or compromise a
claim of the perscnal representative against the estate, whether or not
an action or proceeding is commenced on the claim., See Section 10501.
See alsoc Section 10501 (notwithstanding grant of independent
administration authority, personal representative is required toc obtain
court supervision for allowance of commissions of personal
representative and allowance of attorney's fees).

CROSS-REFERERCES
Definiticns
Personal representative § 58

§ 10529, Accepting deed in lieu of forecloaure or trustee's sale

10529. The personal representative has the power to accept a deed

to property which is subject to a mortgage or deed of trust in lieu of
foreclosure of the mortgage or sale under the deed of trust.

Comment. Section 10529 is a new provision. For the comparable
provision under supervised administration, see Section 9850.
Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required tc exercise the
power granted by Section 10529, See Section 10564.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
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§ 10530, Giving partial satisfaction of mortgage or partial
reconvevance under trust deed

10530. The personal representative has the power to give a
partial satisfaction of a mortgage or to cause a partial reconveyance
to be executed by a trustee under a trust deed held by the estate.

Comment. Section 10530 is a new provision. For the comparable
provision under supervised administration, see Section 9851.

Concerning the exerclise of powers described in this article, see
Section 10510. Advice of propesed action is not required to exercise
the power granted by Section 10530. But the personal representative
may use the advice of proposed action procedure 1f the personal
representative so desires. See Section 10580({b).

CROSS-REFERENCES
Definitions
Personal representative § 58

§ 10531, Leasing property of the estate )
10531, The personal representative has the power to enter as

lessor 1inte a 1lease of property of the estate for any purpose
(including but not limited to exploration fer and production or removal
of minerals, oil, gas, or other hydrocarbon substances or geothermal
energy, including a community oil lease or a pooling or wutilization
agreement) for such period, within or beyond the period of
administration, and for such rental or royalty and upon such other
terms and conditions as the perscnal representative may determine.

Comment. Section 10531 supersedes a portion of subdivision (a) of
former Probate Code Section 591.6. Section 10531 makes clear that the
personal representative 1s authorized to determine the period, rental
or royalty, and other terms and conditions of the lease. See Section
9946 (supervised administration). For the comparable provision under
supervised administration, see Sections 9940-99483, For the comparable
provisions of the Trust Law, see Sections 16231, 16232

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required for leasing real
property for a term in excess of one year, See Section 10558. Advice
of proposed action 1s required for 1leasing perscnal property for a
period of more than two years unless the lease can be terminated by the
perscnal representative within the two-year period, See Section 10559.

CROSS-REFERENCES
Definitions
Perasonal representative § 58
Property § 62
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COMPARABLE PROVISIONS
Supervised administration §§ 9940-9948
Trusts §§ 16231, 16232

Hote. Section 10531 has been revised as suggested by the
subcommittee at the October meeting tg clarify that the provision
applies to a lease made by the personal representative as lessor, to
add "geothermal energy,™ and to_ conform the provision to the Trust Law
by adding language to make clear that the authority extends to a

community oil lease or wutilization agreement, These are pot
substantive changes,

§ 10532, Exchanging property

10532. The personal representative has the power to exchange
property of the estate for other property upon such terms and
conditions as the personal representative may determine.

Comment. Section 10532 restates without substantive change the
part of the first portion of subdivision (a) of former Probate Code
Section 591.6 which related to exchanges. For the comparable provision
under supervised administration, see Section 9920.

The personal representative does net have the power described in
Section 10532 with respect to an exchange of real property of the
estate if the personal representative has 1limited independent
administration authority; such a personal representative may not
exercise authority with respect to matters not included within the
scope of the authority granted. See Sections 10501(e) <{personal
representative granted only 1limited independent administration
authority does not have power to make exchange of real property using
independent administration procedure), 10510 ({introductory clause).
See also Sections 10450(b)(2) and 10452(c) (limited independent
administration authority).

Independent administration authority may not be used for the
exchange with the personal representative of property of the estate for
other property. See Section 10501.

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed actlon is required to exchange real
property. See Section 10551. Advise of proposed action is required to
exchange personal property unlesas the case falls within one of the
exceptions to this requirement. See Section 10552,

CROSS-REFERENGES
Definitions
Personal representative § 58
Property § 62

§ 10533. Granting option to purchase real property of estate

10533, The personal representative has the power to grant an
option te purchase real property of the estate for a period within or
beyond the pericd of administration.
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Comment. Section 10533 restates the last portien of subdivisien
(a) of former Probate Code Section 591.6 without substantive change.
For the comparable provision under supervised administration, see
Section 9960.

The personal representative does not have the power described in
Section 10533 with respect to granting an option to purchase real
property of the estate if the personal representative has limited
independent administration authority; such a personal representative
may not exercise authority with respect to matters not inecluded within
the scope of the authority granted. See Sections 10501(e) (personal
representative granted only limited i1ndependent administration
authority does not have power to grant an option to purchase real
property using independent administration procedure), 10510
{(introductery clause). See alsc Sectlions 10450(b)(2) and 10452(c)
(limited independent administration authority).

Independent administration authority may not be used to grant an
option to the perscnal representative to purchase property of the
estate. See Sectiom 10501,

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required to exercise the
power granted by this section. See Section 10560, See also Section
10512 {powers with respect to sale of property).

CROSS~-REFERENCES
Definitions

Personal representative § 58
Real property § 68

§ 10534, Granting exclusive right to sell property

10534, The personal representative has the following powers:

{a) The power to grant an exclusive right to sell property for a
period not to exceed 90 days.

(b) The power to grant one or more extensions of an exclusive
right to sell property, each extension heing for a period not to exceed
90 days.

Comment. Subdivision (a) of Section 10534 restates subdivision
(1) of former Probate Code Section 591.6 without substantive change.
Subdivisien (b) is new and makes clear that the exclusive right to sell
agreement can be extended, each extension belng for a period not to
exceed 90 days. This addition conforms the independent administration
authority under Section 10534 to the supervised administration
provision found in Section 10150(¢),

Concerning the exercise of powers described in this article, see
Section 10510. See alsc Section 10512 {powers with respect to sale of
property). Advice of proposed action Is not regquired to grant an
exclusive right to sell property but 1s required to extend an exclusive
right to sell property. See Section 10567, However, advice of
proposed action 1s required for (1) selling or exchanging real property
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and for (2) selling or exchanging personal property {(with certain
exceptions), See Sections 10551 and 10552.

The personal representative does not have the power te sell real
property using independent administration procedures 1f the personal
representative has limited independent administration authority; such a
personal representative may not exercise authority with respect to
matters not included within the scope of the authority granted. See
Sections 10501{e) (personal representative granted only 1limited
independent administration authority does not have power to sell real
property using independent administration procedure), 10510
{introductory clause). See also Sections 10450(b)(2) and 10452(c)
{limited independent administration authority).

The phrase "“"where necessary and advantageous to the estate" which
was found in subdivision (I) of former Section 591.6 has been omitted
as unnecessary. The introductory clause of Section 10510 recognizes
that the perscnal representative acts in a fiduclary capacity iIn
exercising the autherity under this part. BSee also Sections 10500
{introductory clause). The personal representative 1s required to
exercise the power granted under this article to the extent that
ordinary care and diligence requires that the power be exercised and
may not exercigse the power to the extent that ordinary care and
diligence requires that the power not be exercised, See Section
9600(h). As to the effect of court authorization or approval, see
Section 9612, See also Section 10590 (court review of action taken
pursuant to independent administration authority).

CROSS-REFERENCES

Definitions
Personal representative § 58
Property § 62

§ 10535, Transferring to person given option to purchase in will

10535, The personal representative has the power to transfer or
convey to a person given an option to purchase real or personal
property in the will upcn compliance with the terms and conditions
atated in the will.

Comment. Section 10535 is a new provision, but the power to
transfer to a person given an option in the will probably was embraced
within the power to "convey" in former Probate Code Section 591.6(a).
For the comparable provision under supervised administration, see
Section 9980.

The personal representative has the specific power granted by
Section 10535 even though the personal representative does not have
general independent administration authority to sell real property of
the estate. S5ee Sections 10501{e) ({(personal representative granted
only limited independent administration authority does not have power
to sell real property using independent administration procedure),
10510 (introductory clause). See also BSections 10450(b)(2) and
10452(c) (limited independent administration authority).
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Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required to exercise the
power granted by this section. See Section 10565.

CROSS-REFERENCES

Definitions
Person § 56
Personal representative § 58
Real property § 68
will § 88

§ 10536, Completing contract of decedent to convey or transfer property

10536. The personal representative has the power to transfer or
convey real or personal property to complete a contract entered into by
the decedent to convey or transfer the property.

Comment. Section 10536 is a new provision, but the power to
transfer to complete a contract made by the decedent was embraced
within the power to "convey" in former Probate Code Section 591.6(a),
since former Probate Code Section 591.3 required advice of proposed
action where the proposed action was "[c]lompleting a contract entered
into by the decedent to <convey real or personal property."
Accordingly, Section 10536 1is consistent with prier law and merely
makes specific a power that was implied under former law. For the
comparable provision under supervised administration, see Section 9860.

The personal representative has the specific power granted by
Section 10536 even though the personal representative does not have
general independent administration authority to sell real property of
the estate, See Sections 10501{e) {personal representative granted
only limited independent administration authority does not have power
to sell real property using independent administration procedure),
10510 (introductory clause). See also Sections 10450(b){2) and
10452(c) (limited independent administration authority).

Concerning the exercise of powers described in this article, see
Section 10510. Advice of proposed action is required to exercise the
power granted by Section 10536. See Section 10561.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

§ 10537, Determining claims to property claimed to belong to decedent
or other person

10537, The peracnal representative has the following powers:
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{a) The power to determine a third-party claim to real or personal
property 1f the decedent died in possession of, or holding title to,
the property.

{b) The power to determine the decedent's claim to real or
personal property title to or possession of which is held by another.

Comment. Section 10537 is a mnew provision that merely makes
specific a power that was implied under former Jlaw., Under former
Probate Code Section 591.3, advice of proposed action was required
where the proposed acticn was "[d]letermining third-party claims te real
and personal property if the decedent died in possession of, eor holding
title to, such preoperty, or determining decedent's claim to real or
personal property title tc or possession of which is held by another.,"
For the comparable provision under supervised administration, see
Section 9860.

Concerning the exercise of powers described in this article, see
Section 10510, Advice of proposed action is required to exercise the
power granted by this section. See Section 10556.

CROSS-REFERENCES
Definitlons
Personal representative § 58
Property § 62
Real property § 628

§ 10538. Paying family allowance
10538. The personal representative has the power to pay =z

reasonable family allowance.

Comment. Section 10538 restates subdivision (m) of former Probate
Code Section 591.6 without substantive change. Concerning the exercise
of powers described in this article, see Section 10510. Although
advice of proposed action 1s required for the first payment of a family
allowance, the persconal representative can continue to make the payment
{without any increase} without giving advice of proposed action, except
that another advice of propcsed action is required 1if the family
allowance is to be continued for a periecd commencing 12 months after
the death of the decedent. See Section 10566. For a more detalled
discussion, see the Comment to Section 10566. For provisions relating
to payment of the family zllowance, see Sections 6540-6545.

CROSS-REFERERCES
Definitions
Personal representative § 58

§ 10539, Paving taxes, assessments, and other expenses
10539. The personal representative has the power to pay taxes,

assessments, and other expenses incurred in the collection, care, and

administration of the estate.
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Comment. Section 10539 restates subdivision (k) of former Probate
Code Section 591.6 without substantive change., For provisions relating
to payment of debts, expenses, and charges, see Secticns 950-980.

Concerning the exercise of powers described in this article, see
Section 10510. Unless some speclal provision of Article 1 {(commencing
with Section 10550) of Chapter 4 1s applicable, advice of proposed
action 1s not required to exercise the power granted by this section.
But see Seetion 10501 (notwithstanding grant of independent
administration authority, personal representative is required to obtain
court supervision for allowance of <commissions of personal
representative and allowance of attorney's fees)

CROSS-REFERENCES
Definitions
Personal representative § 58

§ 10540, Making a disclaimer
10540, The personal representative has the power to make a

disclaimer.

Comment. Section 10540 restates subdivision {n) of former Probate
Code Section 591.6 without substantive change. Concerning the exercise
of powers described in this article, see Section 10510. Advice of
proposed action 1is required to exercise the power granted by this
section. See Section 10568, For the provisions relating to
disclaimers, see Division 2.5 (commencing with Seetion 260).

CROSS-REFERENCES
Definitions
Personal representative § 58

CHAPTER 4, ADVICE OF PROPOSED ACTION

Artiecle 1. Actions Requiring Advice of Propesed Action

§ 10550, Article describes actions requiring advice of proposed action

10550. The actions reguiring advice of proposed action are all of
these described in this article.

Comment . Section 10550 restates the Introducteory clause of
subdlvigion (b) of former Probate Code Section 591.3 without
substantive change.
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§ 10551, Selling or exchanging real preperty

10551. Advice of proposed action is required for any of the
following:

{a) Selling real property under the power granted by Section 10512.

{b) Exchanging real property under the power granted by Section
10532.

Comment. Section 10551 restates subdivision (a)(l) of former
Probate Section 591.3 without psubstantive change. The power to sell
real property under independent administration 1s granted by Section
10512; the power to exchange real property under independent
administration is granted by Section 10532. For a general provision
concerning powers with respect to sale of property under independent
administration, see Secticn 10512,

Section 10551 applies only where the sale 1s made under the power
granted by Section 10512 or the exchange is made under the power
granted by Section 10532, Accordingly, Section 10551 does not apply
where the sale or exchange is made pursuant to another specific power.
However, advice of proposed action 1s required for granting an option
to purchase real property (Section 10560), completing a contract by
decedent to convey property (Section 10561), conveying real property to
a person given an option to purchase the property in the will (Section
10565), or extending the period of an exclusive right to sell property
(Section 10567). See also Section 10554(b) (advice of proposed action
required for sale of decedent's unincorporated business).

A& personal representative who has been granted only limited
independent administration autherity may not sell or exchange real
property using the independent administration procedure., See Section
10501(e) {limited authority excludes power to sell or exchange real
property using Independent administration procedure). See also
Sections 10450(b){(2) and 10452(c) {(limited independent administration
authority). See also Section 10510 (introductory clause) (will may
restrict powers exercisable under independent administration
authority). See also the Comment to Section 10510.

CROSS-REFERERCES
Advice of proposed action required
Completing contract by decedent to convey property § 10561
Conveying property to person glven option to purchase in will § 10565
Extending exclusive right to sell § 10567
Granting option to purchase § 10560
Sale of decedent's unincorporated business § 10554(b)
Definitions
Real property § 68

10552, Sellil Or €x i ersonal propert
10552, {a) Except as provided in subdivision <(b), advice of
proposed action is required for selling or exchanging perscnal property
of the estate.
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(b} Advice of proposed action I1s not required for the sale or
exchange any of the following:

(1) A security sold on an established stock or bond exchange
through a broker-dealer reglstered under the Securities Exchange Act of
1934 during the regular course of business of the broker-dealer.

{2) A security designated as a national market system security on
an interdealer guotation system, or subsystem thereof, by the Natiomal
Assoclation of Securities Dealers, Inc., sold through a broker-dealer
registered under the Securities Exchange Act of 1934 during the regular
course of business of the broker-dealer.

{3) Personal property referred to in Section 10202 or 10259 when
so0ld for cash.

(4 A security described in Section 10200 surrendered for
redemption or conversion.

Comment Section 10552 supersedes subdivision (b){(3) of former
Probate GCode Section 591.3. The general power to sell persocnal
property under independent administration 1is granted by Section 10512;
the general power tc exchange personal property under independent
administration 1s granted by Section 10532. For a general provision
concerning the power to sell property under independent administration,
see Section 10512, See also Section 10510 (introductory clause) (will
may restrict powers exerclsable wunder independent administration
authority). See also the Comment to Section 10510.

Subdivision (a) of Section 10552 continues the general requirement
of subdivision (b){(3) of former Probate Code Section 591.3 that advice
of proposed action be given for the sale or exchange of personal
property. Exceptions to this regquirement are set forth in subdivision
{b). See also Section 10554(b} (advice of proposed action required for
sale of decedent's unincorporated business).

Paragraph (1) of subdivision (b) of Section 10552 restates without
substantive change an exception found in subdivision (b)(3) of former
Probate Code Section 591.3, except that language is added to paragraph
(1) to make clear that the security must be sold in the regular course
of business by the broker-dealer. For the comparable provision
relating to supervised administration, see Section 10200,

Paragraph (2) of subdivision (b) of Section 10552, which
authorizes the sale of certain over-the-counter stocks, 1s new. No
notice of sale 1s required, nor is court confirmation required, for the
sale of these over-the-counter stocks under supervised administrationm.
See Section 10200. Queotations for these over-the-counter stocks are
published daily 1in the Wall Street Journal and many other daily
newspapers. For the comparable provision relating to supervised
administration, see Section 10200.

Paragraph (3) of subdivision (b) of Section 10552 supersedes the
exception found in subdivision (b)(3) of former Probate Code Section
591.3 for assets referred to in former Sections 770 and 771.5 when sold
for cash. Paragraph (3) of subdivision (b) of Section 10552 expands
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the exception provided under former Sections 770 and 771.5 to the
extent indicated below:

{1) The substance of former Section 770 is continued 1in new
Section 10259 which deacribes the personal property to which title
passes upon sale without the need for court confirmation or approval
under supervised administration. However, new Section 10259 includes a
provision not found in former Section 770 that recognizes that title to
personal property sold at public auction passes without the need for
court confirmation or approval upon receipt of the purchase price and
delivery of the property or an instrument that transfers title to the
property.

(2) Former Section 771.5 1s restated without substantive change
in new Section 10202. The reference to Section 10202 makes clear that
advice of proposed action 1s not required to sell security subscription
or conversion rights pursuant to the power granted by Section 10520.
Under supervised administration, security subscription rights may be
sold without notice of sale, prior order of court, or subsequent
confirmation by the court. See Section 10202. Although the security
gsubscription or conversion right may be scld without giving advice of
proposed action, advice of proposed action 1s required for the exercise
of a security subscription or conversion right. See Section 10553(b).
See the GComment to Section 10553.

Paragraph (4) of subdivision {b) of Section 10552 is new. This
paragraph makes clear that a security described in Section 10200 may be
surrendered for redemption or conversion without giving advice of
proposed action., Section 10200 governs the surrender of securities for
redemption or conversion.

CROSS-REFERENCES
Advice of proposed action required
Completing contract by decedent to convey property § 10561
Extending exclusive right to sell § 10567
Sale of decedent's unincorporated business § 10554(b)
Transferring property to person given option to purchase in
will § 10565
Definitions
Property § 62
Security § 70

§ 10553, Investing funds of the estate; exercising security

subscription or conversion right

10553. (a) Except as provided in subdivision (c), advice of
proposed action is required for investing funds of the estate.

{b) Advice of proposed action i3 required for exercising security
subscription or conversion rights.

{c¢) Advice of proposed action is not required for any of the
following investments:

{1) Deposits and investments described in Section 9700.

(2) Investments described in Section 9730.
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Comment Section 10553 supersedes subdivision (b){(8) of former
Frobate Code Section 591.3. The power to invest money of the estate
under independent administration 1s granted by Sections 10511
{(investments any personal representative may make without court
supervision), 10514 (certain securities), 10515 {(investment in manner
provided by will), 10520 (exercising security subscription or
conversion rights). See also the Comment to Section 10514.

Subdivision (a) of Section 10553 continues the general rule of
subdivision (b}(8) of former Probhate Code Section 591.3 that advice of
proposed action is required for Investing funds of the estate.
Subdivision {c) sets out the exceptions to the general rule.

Subdivision (b} makes clear that advice of proposed action 1s
required to exercise a security subscription or conversion right.
Exercise of such a right under Iindependent administration is authorized
by Section 10520, and the exercise of such a right is treated under
Sectlon 10553 the same as other investments of estate funds. Although
advice of propesed action is regquired for the exercise of a security
subscription or conversion right, advice of proposed action is not
required for sale of a security subscription or conversion right. See
Section 10552(b)(3).

Subdivision {(c) makes reference to statutory provisions found in
the supervised administration provisions. The provisions to which
reference is made are provisions that permit investments of the type
described in subdivision (b){(8) of former Section 591.3 to be made
without prior court authorization. See the Comments to Sections 9700
and 9730,

Hote, The subcommittee at the October meeting added the
requirement that advice of proposed action be given for the exercise of

a security subscription or conversion right. No such requirement is
found in existing law,

§ 10554, Continuing operation of decedent's business; selling or
incorporating decedent's business

10554. (a) Advice of proposed action 1s required for continuing
operation for a perled of more than six months from the date of
appointment of the personal representative of any of the following:

{1} An unincorporated business or venture in which the decedent
was engaged at the time of the decedent's death.

{2} An unincorporated business or venture which was whelly or
partly owned by the decedent at the time of the decedent's death.

{by Advice of proposed action is required for the sale or
incorporation of a businesa deseribed in subdivision (a).

Comment Section 10554 restates subdivision (b){6) of former
Probate Code Section 591.3 without substantive change. The power to
continue the cperation of the decedent's business under independent
administration 1s granted by Section 10521, The power to sell the
decedent’'s business under independent administration is granted by
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Section 10512, The power to incorporate the decedent's business is
granted by Implication by subdivision (b) of Section 10554.

Although advice of proposed action 1s net reguired in order to
continue the operation of the decedent's business for the first six
months, the personal representative may give advice of proposed action
for the continuvance of the business during this period if the personal
representative so desires. See Section 10580(a). See also the Comment
to Section 10521,

CROSS-REFERENCES
Definitions
Personal representative § 58

§ 10555, Borrowing; encumbrancing estate property
10555. Advice of proposed action is required for borrowing money

or executing a mortgage cor deed of trust or giving other security.

Comment Section 10555 continues subdivision (b){10) of former
Probate Code Section 591.3 without substantive change. The power to
borrow money or to place, replace, renew, or extend any encumbrance
upon any property of the estate under independent administration
authority 1s granted by Section 10523.

The grant of the power to borrow money under Section 10523 is
limited if the personal representative has limited independent
administration authority; a personal representative whe has only
limited authority does mnet have autherity to borrow money under
independent administration procedures on real property of the estate.
See Section 10501, If the personal representative has limited
independent administration authority, the personal representative may
not wuse the independent administration procedure with respect to
matters not included within the scope of the authority granted. See
Sections 10501 {matters requiring court supervision), 10510
{introductory clause). See also Sections 10450{b){2) and 10452{c)
{limited independent administration authority).

§ 10556, Determining third-party claim or decedent's claim to property
held by another

10556. Advice of proposed action 1s required for any of the
following:

(a) Determining third-party claims to real or perscnal property if
the decedent died in possession of, or holding title to, the property.

{b) Determining decedent's claim tc real or personal property
title to or possession of which is held by another.

Comment Section 10556 restates subdivision (b)(1l) of former
Probate Code Section 591.3 without substantive change., The power to
determine the claims described in Section 10556 under independent
administration authority 1s granted by Section 10537.
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CROSS-EEFERERCES
Definitions
Property § 62
Real property § 68

§ 10557, Purchasing annuity granted by will
10557, Advice of proposed action is required for purchasing from

an insurer, admitted to do business in this state, an annuity expressly
granted by the will to a devisee named in the will.

Comment. Section 10557 1s a new provision. The power to purchase
an annuity granted by the will under independent administration
authority is granted by Section 10516.

CROSS-REFERENCES
Definitions
Devisee § 34
State § 74
Will § 88

Hote, The subcommittee added the requirement that advice of

proposed action be given of the purchase from an insurer of an anpuity
expressly granted by the will to a devisee named in the will, ¥o such

requirement js found In existing law, but existing law has no express
provision authorizing the purchase of such an annuity under independent
administration authority,

§ 10558, Leasing real property,
10558, Advice of proposed action is required for leasing real

property for a term in excess of one year.

Comment Section 10558 restates subdivision (b)(4)} of former
Probate Code Section 591.3 without substantive change. The power to
lease property of the estate under independent administraticen authority
is granted by Section 10531.

If the lease glves the lessee the option to extend the lease
beyond the one-year term, advice of proposed action 18 required.
Taking the option to extend into account in determining the term of the
leage for the purpose of Section 10558 is consistent with the rule
governing personal property leases under supervised administration.
See the Comment te Section 9940 (leagse of personal property for term
exceeding one-year).

CROSS-REFERENCES
Definitions
Real property § 68

Note At the estion of e subcommittee, the last paragraph

has been added to the Comment to Section 10558,
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§ 10559, Entering Into contracts other than leases of real property
10559. Advice of proposed action is regquired for entering into

any contract, other than a lease of real property, which by its
provisions cannot be terminated by the personal representative within
two years and is not to be fully perfeormed within two years.

Comment. Section 10559 continues restates (b)(5) of former
Probate Code Section 591.3 with two revisions:

{1) The first condition of Section 10559 -- that the contract
cannot be terminated by the personal representative within two years —
is a new provision. This provisicn makes clear that advice of proposed
action need not be given if a contract is one that by its terms can be
terminated by the personal representative within two years. There is
no reason why a contract that can be terminated within two years should
not be treated the same as a contract that is to be fully performed
within two years.

{2) The word "fully" 1is added to the second condition stated in
Section 10559 —- that the contract is not to be "fully" performed
within two years -- to make clear that the requirement that the
contract be performed within two years is satisfied only If the
contract is one that will be "fully" performed within two years.

The power to lease personal property of the estate under
independent administration authority is granted by Section 10531. The
power to make contracts under independent administration autheority in
connection with the management and control of the estate is included in
the power granted by Section 10513. Other specific powers granted in
Article 2 (commencing with Section 10510) of Chapter 3 by implication
include the power to make a contract where necessary to effectuate the
specific power granted 1in that article. Where a contract 1is made to
effectuate an Iindependent administration power, advice of proposed
action is required if the contract fits the description of Section
10559.

CROSS~-REFERENCES
Definitions
Personal representative § 58
Real property § 68

5 10560. Granting option to purchase real property
10560, Advice of proposed action is required for granting an

option to purchase real property.

Comment. Section 10560 restates subdivision (b)(2) of former
Probate Code Section 591.3 without substantive change. The power to
grant under independent administraticn authority an optiomn to purchase
real property is granted by Section 10533,
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CROSS-REFERENCES
Definitions
Real property § 68

§ 10561, Completing contract by decedent to convey or transfer property
10561. Advice cof propesed action is required for completing a

contract entered into by the decedent to convey or transfer real or
personal property.

Comment. Section 10561 restates subdivision (b)(9) of former
Probate Code Section 591.3 without substantive change. The power to
transfer or convey property to complete the decedent's contract under
independent administration authority 1ls granted by Section 10%536.

CROSS-REFERENCES
Definitions
Property § 62
Real property § 68

§ 10562, Exerciging restricted option

10562. Advice of proposed action is required for exercising an
option right that is an asset of the estate and is nontransferrable
except by testate or Intestate successlon from the decedent,

Comment. Section 10562 is a new provision. The power to exercise
a restricted optien under independent administration authority is
granted by Section 10517.

Note The subcommittee adde a requirement that advice of
roposed be giv for ercisi a restricted option o _such
requirement is found in exist law, but there is no ress provision

in existing law authorizing the exercise of a restricted option wusing
independent administration autherity,

§ 10563, Making extraordinary repalirs or alterations in property
10563. Advice of proposed action is reguired for making repairs

or alterations in buildings or other property unless the repair is an
ordinary repalr or the alteration is a minor cne.

Comment. Section 10563 is new. The power to make ordinary and
extraordinary repairs or alterations in building or other property
under independent administration authority 1s granted by Section
10524. The power granted by Section 10524 may be exercised without
giving advice of proposed action Iif the preoposed action is an ordinary
repair or minor alteration. Section 10563 requires advice of preposed
action for extraordinary repairs and alterations that are not minor,
Even though the repair is ordinary or the alteration is minor, the
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personal representative may use the advice of proposed action procedure
if the personal representative so desires. See Section 10580(b). If
the personal representative is uncertain whether the repair 1is
"extraordinary” or the alteratien 1s “"minor,” the perscnal
representative would be wise to glve advice of proposed action if the
circumstances are such that there 1s a possibility that court will
determine that the beneficiaries of the estate should have had notice
of the proposed action before it was taken.

CROSS-REFERENCES
Definitions
Property § 62
Real property § 68

Hote, The subcommittee added a requirement that advice of

proposed action be given for extraordinary repalrs and alterations that
are not minor, No such requirement is found in existing law, which

allows ord extrao repairs and alterations without the
requirement that advice of proposed action be given,

§ 10564, Accepting deed in lieu of foreclosure or trustee's sale
10564. Advice of proposed action is required for accepting a deed

to property which {8 subject to a mortgage or deed of trust in lieu of
foreclosure of the mortgage or sale under the deed of trust.

Comment, Section 10564 is new. The power to accept a deed in
lieu of foreclosure or trustee's sale under independent administration
authority is granted by Section 10529.

CROSS5-~-REFERENCES
Definitions
Property § 62

Hote. The subcommittee was strongly of the wview that advice of
proposed action should be required for accepting a deed In lieu of

foreclosure or trustee's sale.

§ 10565, Transferring to person given option to purchase in will
10565, Advice of proposed action is required for transferring or

conveying to a persen given an option to purchase real or personal
property in the will.

Comment, Sectlon 10565 is a new, The power to transfer or convey
under 1independent administration to a person given an option to
purchase in the will is granted by Section 10535.
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CROSS-REFERENCES
Definitions
Person § 56
Property § 62
Real property § 63
Will § 88

Rote, The subcommittee added a requirememt that advice of
proposed action be given for transfer to a person given an option in
the will to purchase property, No such requirement 1is found in
exigting law, which would allow such transfer to be made without the
requirement that advice of proposed action be given,

§ 10566, Paying or increasing family allowance
10566. Advice of proposed action 1s required for all of the

following:

(a) Making the first payment of a family allowance,

(b) Making the fifst payment of a family allowance for a period
commencing 12 months after the death of the decedent,

(¢) Making any increase 1in the amount of the payment of a family
allowance,

Comment. Section 10566 restates subdivision (b){(7) of former
Probate Gode Section 591.3 without substantive change. The power to
pay a reasonable family allowance under 1ndependent administration
authority is granted by Section 10538.

Although advice of proposed action is required for the first
payment of a family allowance, the personal representative can continue
to make the payment (without any increase) without giving advice of
proposed action, except that another advice of proposed action is
required 1f the family allowance is to be continued for a period
commencing 12 monthe after the death of the decedent. Advice of
proposed action also must be given if there 1s to be an increase in the
amount of the payment of a family allowance. Advice of proposed action
also must be given if a family allowance iIs proposed to be pald to a
person who previously has not been receiving a family allowance, even
where advice of proposed action previously has been given with
reference to the payment of a family allowance to another person.

1056 Extend exclusive right to sell propert
10567. Advice of proposed action is required for extending an
exclusive right to sell property.

Comment. Section 10567 is a new provision. The power to give an
exclusive right to sell property, and to extend that right, under
independent administration authority is granted by Section 10534,

Although the persconal representative may give an exclusive right
to sell property for a period not to exceed 90 days without giving
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advice of proposed action, any extension of that exclusive right to
sell (which extension may not be for a period exceeding 90 days)
requires advice of proposed action.

Although advice of propesed action is not required in order to
give an exclusive right teo sell property for the first 90 days, the
personal representative may give advice of proposed action for the
granting of the first exclusive right to sell contract 1f the personal
representative so desires. 8See Section 10580(a).

CRUOSS-REFERENCES
Definitions
Property § 62

Hote, The subcommittee added the requirement that advice of

proposed action be given for the extension of an exclusive right to

sell agreement, The exlating law makes no provislon for an extension,
but does not require advice of proposed action for the granting of an

exclusive right to sell agreement,

§ 10568, Making a disclaimer
10568. Advice of proposed action is required for making a

disclaimer,

Comment. Sectlon 10568 is a new provision; advice of proposed
action was not required for making a disclaimer under prior law., The
power to make a disclaimer under independent administration is granted
by Section 10540. For the provisions relating tec disclaimers, see
Division 2.5 {commencing with Section 260).

Note, The subcommittee added the requirement that advice of

propogsed action be given for making a disclaimer, Under existing law,
no advice of proposed action is required for making a disclaimer,

Article 2, Advice of Proposed Action Procedure

§ 10580, When advice of proposed action reguired or permitted

10580. (a) Prior to the consummation of any of the actlons
described in Article 1 (commencing with Section 10550) without court
supervision, a personal representative who has been granted authority
to administer the estate under thils part shall give advice of proposed
action as provided In this article. Nothing in this subdivision
authorlzes a personal representative to take an action under thils part
if the perscnal representative does not have the power to take the

action under this part,
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(b} A personal representative who has been granted authority to
administer the estate under this part may glve advice of proposed
action even if the proposed action is one that is not described in
Article 1 (commencing with Section 10550). HRothing in this subdivision
requires the personal representative to give advice of proposed action
vhere not required under subdivision {(a) or authorizes a personal
representative to take any action the personal representative is not
ctherwise authorized to take.

Comment. The first sentence of subdivision (a) of Section 10580
restates paragraph (1) of subdivizsion (a) of former Probate Code
Section 591.3 without substantive change.

The second sentence of subdivision (a) 1s new. This new sentence
is merely clarifying and makes no substantive change in prior law.
The sentence makes clear that if the perscnal representative has only
limited autherity, the mere fact that the power is listed in Article 1
(commencing with Section 10550) gives the perscnal representative no
right or authority to exercise the power using the procedure provided
in this chapter. See Section 10403 (limited authority does not
include authority to sell, exchange, or grant an option to purchase
real property or to borrow money with the lecan secured by an
encumbrance upon real property). Where the personal representative
has only limited authority and does not have the power to take the
proposed actlon under this part because the power toc do so 1s not
within the limited authority granted to the persocnal representative,
the personal representative may exercise the power only pursuant to
the provisions relating to court supervision, and the provisions of
this part have no application to the transaction.

Subdivision (b) of Section 10550 1s a mnew provision that permits
a personal representative to use the procedure provided in this
article with respect to an action that the personal representative
proposes to take even though the action is not one for which advice of
proposed action 1s required., For example, the personal representative
may want to proceed under subdivision (b) where the proposed action is
the compromise of a claim by or against the estate (see Section
10525). This action 1is one that ordinarily does not require an advice
of proposed action., See the Comment to Section 10525, If the
procedure provided by this article is used with respect to the
proposed action, the person who fails to object to the proposed action
walves the right to have the court later review the action taken. See
Section 10590 and the Ccmment to that Section. See also Section
10588(b) and the Comment to that section, Use of the advice of
proposded action procedure avoids the need to petition the court for
instructions on the propesed compromise in order to preclude a later
challenge to the accounts of the personal representative,

The personal representative need not take an action under
independent administration autheority even though authorized te do soj
if the personal representative so desires, the action may be taken
using the applicable court supervised administration procedure. See
Section 10500(b) and the Comment to Section 10500,
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GCROSS~REFERERCES

Definitions
Personal representative § 58

Bote. Section 10580 as set out above includes technical
revisions made by the subcommittee at the October meeting.

§ 1058]., Persons to vhom advice of proposed action must be given
10581, Except as provided in Sectiomns 10582 and 10583, advice of

proposed action shall be given to all of the following:

{a) Each devisee whose Iinterest Iin the estate is affected by the
proposed action.

{b) Each known heir of the decedent 1f the estate is an intestate
estate,

{c) Each person who has flled a request for special notice
pursuant to Section 1202.

{(d) The State of California if any portion of the estate is to
escheat to it.

Comment. Section 10581 continues the Introductory clause and
paragraph (2) of subdivision (a) of former Probate Code Section 591.3
without substantive change except that "known heir” is substituted for
"heir" in subdivision (b).

CROSS-REFERENCES

Consent to proposed action § 10582
Definitions
Devisee § 34
Heirs § 44
Person § 56
Waiver of right to receive advice of proposed action § 10583

Hote, The subcommittee deleted the requirement that advice of

roposed action be vyen to ea erson interested a trust If the
personal representative is the trustee of a trust that is a devisee
under the will of the decedent, The subcommittee concluded that
giving notice in this case is a general problem and should be covered
by a general provision in the general notice provisions
The staff has substituted "known heir" for "heir™ in subdivision
{(b) of Section 10581. This conforms Section 10581 to subdivision (b)
of Section 10451. Js this substitution gatisfactory to the Commission?

§ 10582, Consent to proposed action

10582. Advice of proposed action need not be given to any person
who consents in writing to the proposed action. The consent may be
executed at any time before or after the proposed action is taken.
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Comment . Section 10582 continues subdivision (c¢) of former
Frobate Code Section 591.3 without substantive change. Section 10582
provides a methed that can be used to avoid the delay that otherwise
would result from the requirement that a person given advice of
proposed action be allowed a specified period of time -- see Section
10586(b) and (c) and Section 10587 -- within which to object to the
proposed action. Concerning revocation of a consent, see Section
10584,

CROSS—-REFERENCES

Definitions
Person § 56

§ 10583. Walver of advice of proposed action
10583. (a) The advice of proposed acticn need not be gilven to any

person who, in writing, waives the right tc the advice of proposed
action with respect to the particular proposed action. The waiver may
be executed at any time before or after the proposed action is taken.
The waiver shall describe the particular proposed action and may waive
particular aspects of the advice, such as the delivery, mailing, or
time requirements of Section 10586, or the giving of the advice in its
entirety for the particular propesed action.

{(b) The advice of proposed action need mot be given to any
person who has executed a Statutory Waiver of Advice of Proposed
Action Form that satisfies the requirements of Section 10600 and in
that form has made either of the following:

{1) A general walver of the right to advice of proposed action,.

(2} A waiver of the right to advice of proposed action of all
transactions of a type which includes the particular proposed action.

Comment, Subdivision {(a) of Section 10583 restates subdivision
{d) of former Probate Code Section 591.3 without substantive change.
The subdivision permits waiver of advice of proposed action only with
respect to a particular proposed action. A person entitled to advice
of proposed action may execute a written walver under subdivision (a)
that would, for example, permit mnotice of a particular proposed real
property transaction to be given to the person by telephone so that
the proposed action can be expeditiously completed if the person does
not object., In such a case, if the person is agreeable to the sale of
the real property, the waiver could be drafted in terms that would
permit the personal representative to call the person on the telephone
to advise the person of an offer to buy the property and to permit the
sale of the property at the price and on the terms offered if the
person called is agreeable or at a price and on the terms of a
counter-cffer that is agreeable to the person called.
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Subdivision (b) is new. Under this provisicn, a person could,
for example, execute a statutory walver in the form prescribed by
Section 10600 to walve the right of advice of proposed action with
respect to investing funds of the estate and borrowlng money without
walving the right to advice of proposed action with respect to sales
of real property. Or the person could walve the right to receive
advice of proposed action with respect to any and all actions the
personal representative might decide to take.

The personal representative is not excused from the obligations
imposed by his or her fiduciary duties because a walver has been
executed. See Section 10510 and the Comment to that section.
Concerning revocation of a waiver, see Section 10584.

CROSS-REFERENCES
Advice of proposed action, delivery or mailing requirement § 10586
Definitions

Person § 56
Revocation of waiver § 10584

§ 10584, Revocation of consent or waiver

10584. {(a) A walver or consent may be revoked only in writing
and is effective only when the writing is recelved by the personal
representative.

{b) A walver made using the Statutory Waliver of Advice of
Proposed Action Form may be revoked by executing a writing revoking
the wailver or by signing and dating the "Cancellation of Waiver”
portion of the form and then delivering the writing or form to the
personal representative, The revocation is effective when the writing
revoking the walver or the form containing the executed cancellation
of walver is received by the personal representative,

{c¢) A copy of the revecation may be filed with the court, but the
effectiveness of the revocation 1s not dependent upon a copy being
filed with the court.

Comment. Section 10584 i3 a new provision that prescribes the
requirements for revocation of a consent or walver. If the waiver was
made using the Statutory Walver of Advice of Proposed Action Form, the
form itself includes a portion that c¢an be executed to reveke
{"cancel") the waiver. See Section 10600.

Section 10584 permits a copy of the revocation to be filed with
the court. Such a filing may be of some value in proving that the
consent or walver was revoked,
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CROSS-REFERENCES
Consent to proposed action § 10582
Definitions
Personal representative § 58
Statutory Walver of Advice of Proposed Action Form § 10600
Wailver of advice of proposed action § 10583

Hote, Section 10584 s a new provision, The subcommittee
requested the staff to draft this provisio which e subc ittee
determined should require a revocation of a consent or waiver to be in
writing and to be received by the personal representative before it is
effective) for review by the Commission at the November meeting,

§ 10585. Judicial Council form to be used to give advice of proposed
action

10585. The most current form prescribed by the Judicial Couneil
for Advice of Proposed Action, properly completed, shall be used to
give advice of proposed action,

Comment., Section 10585 supersedes the second, third, and fifth
sentences of former Probhate Code 8ection 591.4 and all of former
Probate Code Section 591.8. Section 10585 makes no change in existing
practice, but the regquirement that the Judicial Council form be used
and be "properly completed" 1s substituted in Section 10585 for the
duplicative and somewhat incomplete statement of the required contents
that appeared in former Section 591.4 and for the statutory form set
out 1n former Sectien 591.8 which was superseded by the Judicial
Council form.

Section 10585 requires that the Judieclal Council form must be
"properly completed.” This means that the advice must contain the
information required by the form, including a description of the
proposed action in reasonably specific terms, with additional
information if the proposed action involves a sale or exchange of real
property or an option to purchase real property. See the Judicial
Council form.

CROSS-REFERENCES

Time for mailing or delivery § 10586

Note, Section 10585 i3 a new section suggested by the
gubcommittee,

§ 10586, Delivery or malling of advice of proposed action
10586. (a) The advice of proposed action shall be delivered

personally to each person required to be given advice of proposed
acticn or be sent by first-class mail to the person at the person's

last-known address. If the advice of proposed action is malled to a
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person who resides outside the United States, it shall be sent by air
mail,

{(b) If the advice of proposed action is delivered personally, it
shall be delivered to the person not less than 15 days before the date
specified in the advice of proposed action on or after which the
preposed action 1s to be taken.

{(c) If the advice of proposed action is sent by mail, it shall be
deposited in the mail not less than 20 days before the date specified
in the advice of proposed action on or after which the proposed action
is to be taken.

Comment . Subdivision (a) of Section 10586 restates the first
sentence of former Probate Code Section 591.4 without substantive
change. Subdivisions (b) and (c) restate the fourth sentence of
former Probate Code Section 591.4 without substantive change.

CROSS-REFERENGES
Consent to proposed action § 10582
Definitions

Person § 56
Waiver of advice of proposed action § 10583

§ 10587. Objection to proposed action

10587. A person glven advice of proposed action who desires to
object to the proposed action may deliver or mail a written objection
to the personal representative at the address stated in the advice of
proposed action, so that the objection is received before the date
specified in the advice of proposed action on or after which the
proposed action 1is to be taken, or before the proposed action is
actually taken, whichever is the later time.

Comment, Section 10587 restates subdivision (a)(2) of former
Probate GCode Section 591.5 without substantive change, except that
Section 10587 makes clear that only a person given advice of proposed
action can object in the manner provided in Section 10587. Section
10588, on the other hand, permits a person to obtain a court order
restraining the taking of a proposed action without court supervision
whether or not the person has been given advice of proposed action.

Section 10587 applies whether the the advice of proposed action
is given pursuant to subdivision (a) of Section 10580 (giving of
advice mandatory} or under subdivision (b) of that section {(giving of
advice permissive). See alsoc Section 10590 (effect of failure to
object).
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CROSS-REFERENCES

Definitions

Person § 56

Personal representative § 58
Effect of objJection § 10589

1 Restral order

10588. If a proposed action would require court supervision if
the personal representative had not been granted authority to
administer the estate under this part and a person deseribed in
Section 10581 objects to the taking of the proposed action without
court supervision, the person may apply to the court having
Jurisdiction over the proceeding at any time before the proposed
action 1s taken for an order restraining the personal representative
from taking the proposed action without court supervision. The court
shall grant the requested order without requiring notice to the
personal representative and without cause being shown for the order.
The person who obtained the order may serve it upon the personal
representative in the same manner provided for in Section 415.10 or
415.30 of the Code of Civil Procedure or in the manner authorized by
the court.

Comment, Section 10588 restates subdivision (a)(l) of former
Probate Code Section 591.5 without substantive change,

With respect to a particular action, the person objecting to the
action may:

(1) Mail or deliver a written objection to the proposed action
under Section 10587 if the person has been given advice of proposed
action.

(2) Apply for a restraining order under Section 10588, whether or
not the person has heen given advice of proposed action.

CROSS5-REFERERCES

Definitions

Court supervision § 10401

Person § 56

Personal representative § 58
Effect of restraining order § 10589

§ 10589, Court supervision and notice of hearing required if
objection made

10589. (a) If the proposed action is one that would require court
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supervision 1f the personal representative had not been granted
authority to administer the estate under this part and the personal
representative has notice of a written cbjection made under Section
10587 or a restraining order issued under Section 10588, the persconal
representative shall, if the personal representative desires tco take
the proposed action, take the proposed action under the provisions of
this code dealing with court supervision of that kind of action.

{b) If the proposed action is one that would not require court
supervision even if the personal representative had not been granted
authority to administer the estate under this part but the personal
representative has given advice of the propesed action and has notice
of a written objection made under Section 10587 to the proposed
action, the personal representative shall, if he or she desires to
take the proposed action, reguest instructions from the court
concerning the proposed action and may take the proposed action only
under such order as may be entered by the court.

{c) A person who objects to a proposed action as provided in
Section 10587 or serves a restraining order issued under Section 10588
in the manner provided in that section shall be given notice of any
hearing on a petition for court authorization or confirmation of the
preposed action.

(d) Failure of the personal representative to comply with this
section 1s a violation eof his or her fiduciary duties and is grounds
for removal from office.

Comment Subdivisions (a) and (d) of Section 10589 continue
subdivision <(b) of former Probate Gode Section 591.5 without
substantive change. Subdivision (b) is new. Subdivision (c) restates
subdivision <(e) of former 7Probate Code Section 591.5 without
substantive change.

Where advice of proposed action is required, subdivision (a)
requires that the proposed action be taken only under court
supervision if the personal representative has notice of a written
objection or a restraining order with respect to the proposed action.
And, when the proposed action is taken under court supervision, all
the requirements of the court supervised procedure apply to the same
extent that they would apply if the personal representative had not
been granted independent administration authority. See Section 10401
{defining "court supervision"). For example, except as provided in
Sections 10301 to 10303, inclusive, if the proposed action is the sale
of real property, notice of sale must be published. See Section
10300. See also Section 10303 (notice of sale need not be published
where will directs or authorizes the sale of property).
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Subdivisions {(a) and (b) of Section 10589 implement subdivision
{b) of Section 10580. Subdivision (b) of Section 10580 is a new
provigion that permits a personal representative who has been granted
independent administration authority to give advice of proposed action
with respect to a proposed action that could be taken without gilving
advice of proposed action. The personal representative may give
advice of proposed action (although not required to de so) in order
that the perscn receiving the advice will waive the right to object to
the proposed action if the person falls to object within the time
allowed after receipt of the advice. See Section 10590,

Subdivision (a) of Section 10589 applies to not only to a case
where advice of proposed action is required but also to s case wvhere
advice of proposed action is not required to be given for a proposed
action that would require court supervision if independent
administration autherity had not been granted. If the personal
representative elects to give sadvice of proposed action in such a
case, even though not required, subdivision (a) permits the personal
representative to take the propogsed action only under court
supervision if the personal representative has notice of an objection
to the propesed action or of a restraining order issued with respect
to the proposed action,

Subdivision (b) of Section 10589 applies where the personal
representative determines to give advice of proposed action in a case
where the personal representative would be authorized to take the
proposed action without court supervision even If the personal
representative had not been granted independent administration
authority. In such a case, subdivision (b) requires that the proposed
action be taken only after court authorization on a petition for
instructions 1if the personal representative has notice of a written
objection to the proposed action.

The benefit of the new procedure under subdivision (b} of Section
10580 and subdivisions (a) and (b) of Section 10589 is that the new
precedure permits a court review of the proposed action before it is
taken if the personal representative has notice of an objection rather
than having the objection first made after the action has been taken.
For further discussion, see the Comment to Section 10580.

Subdivision {c) of Section 10589 requires that notice of hearing
be given to a person who has made a written objection under Section
10587 or has served a restralning order under Section 10588. See
Section 10590(a) {method of objecting to proposed actiocn).
Subdivision (¢} requires that notice of hesring be given of the
hearing of a petition for instructions authorizing a proposed action
described in subdivision (b) as well as of a hearing on a petition for
court authorization or confirmation of a proposed action described in
subdivision {a).

In connection with subdivision (@) of Section 10589, see Sections
9601-9603 (liability of personal representative for breach of
filduciary duties).

CROSS-REFERENCES
Definitions

Court supervision § 10401
Personal representative § 58
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§ 10590, Effect of failure to object to proposed action

10590. (a) For the purposes of this section, a person who has
been given advice of proposed action as provided in Sectionas 10580 to
10586, inclusive, may object to the proposed action only by one or
both of the following methods:

(1) Delivering or malling a written objection as provided in
Section 10587.

(2) Serving a restraining order obtained under Section 10538
before the date specified in the advice of proposed action on or after
which the proposed action is to be taken, or before the proposed
action is actually taken, whichever is the later time,

{(b) Except as provided in subdivisions (c) and (d), the-Failure
to-objeet--as-provided In-subdivisien-{a)--is--a-waiver-of-any a person
who has been given advice of a proposed action, as provided in
Sections 10580 to 10586, inclusive, and who has failed to object as
provided in subdivision {a}) waives the right to have the court later
review the proposed action or otherwise to object to the proposed
action after it has been taken.

{c) Subject to Sections 10582 to 10584, inclusive, the court may
review the action taken upon motion of a any interested person who £33
establishes that he or she did not actually receive the advice of
proposed action before the time to object expired ez-{3)--establishes
by--ocleap—and-—eonvineing—evidenece—that-the-—personal-—represeatative
viglated—an—appliieable—fidueianry-dukty-in-taking—the—aetion.

{d) The court may review the action of the personal
representative on its own motion where necessary to protect the
interests of any-ef-the-follewing+

£1)}-Aereditor—-of -the-eskate-who--did -net—wetually—receive-adviee
of-the-propesed-aetiony

£23-4n
an helr or devisee who establishes both of the following:

£43 (XI) At the time the advice was glven the helr or devisee
lacked capacity to object to the proposed action or was a minor.

(B} {2) Ro advice of proposed action was actually received by the
guardian, conservator, or other personal representative of the heir or

devizee.
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Comment , Subdivision (a) of Section 10590 continues the
substantive effect of the first sentence of subdivision (d) of former
Probate Code Section 591.5.

Subdivisions (b) and (¢) restate the second sentence and a
portion of the third sentence of subdivision (d) of former Probate
Code Section 591.5.

Subdivision (b} applies only where the advice of proposed action
was given as provided in Sections 10580-10586. See Sections 10585
(advice of proposed action form must be "properly completed"), 10586
{delivery or malling required). The advice must contain the
information required by the Judicial GCouncll form, including a
description of the proposed action In reasonably specific terms, with
additional information if the proposed action 1involves a sale or
exchange of real property or an option to purchase real property. See
Section 10585.

Subdivision (d) supersedes the portion of the last sentence of
subdivision {(d) of former Probate Code Section 591.5 which permitted
the court to review the propesed action on i1its own motion.
Subdivision (d) narrows the situations where the court can review the
action of the personal representative on its own motion to cases where
necessary to protect the interests of an heir or devisee who lacked
capacity to object to the proposed action or was a minor. As to the
right of a person who failed to object to the actlon to obtain court
review, see subdivision (ec)., The court is not authorized to review
the proposed action on motion of a person who consented to the
proposed action (Section 10582) or walved the advice of proposed
action (Section 10583). See the Comments to Sections 10582 and
10583. See also Section 10584 (revocation cof consent or walver)., A
guardian ad litem can be appointed to cbject, walve, or consent to
proposed actions under the Independent Administration of Estates Act
where the person entitled to advice of proposed action lacks the
capacity to act with respect to the proposed action.

CROSS-REFERENCES

Definitions

Devisee § 34

Heirs § 44

Person § 56

Personal representative § 58

Note As set out above, Section 1 is revised alo the lines

suggested uck Gollier and as recommende the Estate Planni
Trust and Probate Law Section and others who commented on the
Tentative Recommendation, The subcommittee at the October meeting
deferred making any decision on how this section should be revised
until the November meet wh [] will be present The Comment

to _the section has been revised to _explain the section as revised,
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§ 10591, Protection of persons dealing in good faith with personal
representative

10591. <(a) The failure of the personal representative to comply
with subdivision (a) of Section 10580 and with Sections 10581, 10585,
10586, 10589, and 10590, and the taking of the action by the perscnal
representative without such compliance, does not affect the validity
of the action so taken or the title to any property conveyed or
transferred to hbona flde purchasers or the rights of third persons
dealing in good faith with the perscnal representative who changed
their position in reliance upon the action, conveyvance, or transafer
without actual notice of the failure of the personal representative to
comply with those provisions.

{(b) No¢ person dealing with the personal representative has any
duty to 1Inquire or 1nvestigate whether or not the personal
representative has complied with the provisions listed in subdivision
{a).

Comment , Section 10591 restates subdivision (b) of former
Probate Code Section 591.4 and subdivision (¢) of former Probate Code
Section 591.5 without substantive change.

CROSS-REFERENCES
Definitions
Person § 56

Personal representative § 58
Property § 62

Article 3, Statutory Walver of Advice of Proposed Action Form

§ 10600, Statutory Waiver of Advice of Proposed Action Form

10600. (a) The Judicial Councll may prescribe a Statutory Walver
of Advice of Proposed Action Form. A form prescribed by the Judicial
Council pursuant to this subdivision shall include the substance of the
warning set out in subdivision {(b). If the Judiclal Council prescribes
a form pursuant to this subdivision, that form shall be used instead of
the form set out in subdivision (b).

{(b) Except as provided in subdivision (a), a Statutory Waiver of
Advice of Proposed Action Ferm shall be in substantially the form set
out in this subdivision and shall include the warning set out in this
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sectlon, either typed in all capital letters or printed in not less

than 10-point bold-face type or a reasonable equivalent thereof:

SUPERIOR COURT OF CALIFORNIA
COUNTY OF

Estate of No.

(deceased)

WAIVER OF NOTICE OF PROPOSED ACTIOHNS
(California Probate Code Section 10600)

WARNING., THE LAW REQUIRES THAT THE PERSONAL REPRESENTATIVE GIVE
YOU NOTICE OF CERTAIN ACTIONS THE PERSONAL REPRESENTATIVE PROPOSES TO
TAKE WITH RESPECT TO THE ESTATE. THE PERSONAL REPRESENTATIVE MUST GIVE
YOU THIS NOTICE BEFORE TAKING THE ACTION.

YOU HAVE THE RIGHT (1) TO OBJECT TO A PROPOSED ACTIOR ARD (2) TO
REQUIRE THAT THE COURT SUPERVISE THE PROPOSED ACTION. IF YOU DC NOT
OBJECT BEFORE THE PERSONAL REFRESERTATIVE ACTS, THER YOU LOSE THAT
RIGHT AND YQU CANKROT OBJECT LATER.

IF YOU SIGN THIS FORM, YOU GIVE UP YOUR RIGHT TO RECEIVE NOTICE.
THI5S MEANS THAT YOU GIVE THE PERSONAL REPRESENTATIVE THE RIGHT TO TAKE
ACTIONS CONCERNING THE ESTATE WITHOUT FIRST GIVING YOU THE NOTICE
REQUIRED BY LAW, AND YOU CANNOT OBJECT AFTER THE ACTION IS TAKEN,

IF YOU SIGN THIS FOEM, YOU MUST ALSO CHECK ONE OF THE BOXES BELOW
TO INDICATE WHETHER YOU GIVE UP YOUR RIGHT TO RECEIVE:

{1) A NOTICE OF ANY AND ALL ACTIORS THE PERSONAI, REPRESENTATIVE
MAY DECIDE TO TAKE.

{2) A NOTICE OF ANY OF THE PARTICULAR KINDS OF ACTIONS YOU LIST
IN THIS FORM.

YOU HAVE THE RIGHT TO GANGEL THIS WAIVER AT ANY TIME BY SIGNING
AND DATING THE "CANCELLATION OF WAIVER" PCORTION OF THIS FORM AND THEN
DELIVERING THIS FORM TO THE PERSORAL REPRESENTATIVE. THE CANCELLATION
IS ROT EFFECTIVE URTIL IT IS ACTUALLY RECEIVED BY THE PERSONAL
REPRESENTATIVE.
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IF YOU DO KOT UNDERSTAND THIS FORM, YOU SHOULD ASK A LAWYER TO
EXPLAIN IT TO YOU.

1. The personal representative of the estate of the deceased is:

2, The perscnal representative has authority to administer the
estate without court supervision under the Independent Administratien
of Estates Act (California Probate Code Sections 10400-10600)

3. By signing below, I waive my right to notice of proposed
actions with respect to the following (Check only one box to indicate
your choice):

[ 1 (a) Any and all actions the personal representative is authorized

to take under the Independent Administration of Estates Act.

[ 1 (b) Any of the kinds of transactions listed below that the
personal representative is authorized to take under the
Independent Administration of Estates Act,

Dated:

(SIGNATURE OF PERSON SIGNING WAIVER)

Print your name:

Your address:
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GARGELLATTION OF WAIVER

[ 1 I cancel this waiver.

NOTICE. Check the box, date and sign below, and return this
entire form to the personal representative 1f you want to cancel this

waiver. (You may want to make a copy for your records.}

Date:

(TYPE OR FRINT NAME) (SIGNATURE OF PERSON CANCELLING)

Comment. Section 10600 is new. See the Comments to Sections
10583 and 10584. The walver may be revoked by executing a writing
revoking the waiver or by executing the "Cancellation of Walver"
portion of the form and then delivering the writing or form to the
personal representative, See Section 10584. A copy of the form with
the "Cancellation of Walver"” portion executed may be filed with the
court. See Section 10584. The revocation is effective only with
respect to proposed actions that have not been taken at the time the
revocation 1s actually received by the personal representative,

Note, Section 10600 has been revised along the lines suggested by
the subcommittee at the October meeting. The section should be

reviewed carefully,
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