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Study L-1028 9/20/886

Memorandum 86-85

Subject: Study 1L-1028 - Estate and Trust Code (Independent
Administration of Estates

BACKGROUND

The Tentative Recommendation Relating to Independent
Administration of Estates was distributed to Interested persons and
organizations for review and comment in March 1986. A copy of the
Tentative Recommendation is attached. This memorandum considers the
comments we received on the Tentative REecommendation.

The Commission has heen actively engaged in the study of this area
of the law during the 1last few years, We have submitted two
recommendations for revision of the law, both of which have been
enacted, The Tentative Recommendation proposes only a few substantive
changes in existing law. These changes are outlined in the preliminary
portion of the Tentative Recommendation, See pages 1-6 of attached
Tentative Recommendation.

We sent the Tentative Recommendation te¢ more than 200 persons and
organizations. Twenty-two letters containing comments on the Tentative
Recommendation were received from the following:

Exhibit ] - Henry Angerbauer, CPA, Concord {referred to
hereinafter as "Angerbauer™)

Exhiblt 2 - San Mateoc Gounty Bar Association Probate Section
(referred to hereinafter as "San Mateo Bar")
Exhibit 3 - Beryl A. Bertucio, Senior Legal Writer, Matthew Eender

{referred to hereinafter as "Bertucio")
Exhibit 4 — Rawlins Coffman, Red Bluff lawyer (referred to
hereinafter as "Coffman™)

Exhibit 5 - Charles 4. Collier, Jr., Los Angeles lawyer (referred
hereinafter as "Collier") (These are Mr. Collier's personal
comments)

Exhibit 6 — San Diego County Bar Association Subcommittee for
Probate, Trust and Estate Planning Legislation (referred to
hereinafter as "San Diege Bar")

Exhibit 7 — Jeffrey A. Dennis-Strathmeyer, writer for CEB on
probate and estate planning and practicing probate lawyer
(hereinafter referred to as "Dennis-Strathmeyer")

Exhibit & -~ David B. Flinn, San Francisce lawyer (hereinafter

referred to as "Flinn")




Exhibit 9 - Irving Kellogg, Beverly Hills lawyer (hereinafter
referred to as "Kellogg")

Exhibit 10 - Justice Robert Kingsley, Court of Appeal, Los
Angeles (hereinafter referred to as "Justice Kingsley")

Exhiblit 11 - John G. Lyons, San Francisco lawyer (hereinafter
referred to as “Lyons")

Exhibit 12 - Probate and Estate Planning Section of the Kern
County Bar Association (hereinafter referred to as "FKern
County Bar")

Exhibit 13 ~ Ian D. McPhall, Santa Cruz lawyer (hereinafter
referred to as "McPhail")

Exhibit 14 - George F. Montgomery II and Dena Burnham Krelder, San
Francisco lawyers with Pilisbury, Madison & Sutro, expressing
their personal opinions and not necessarily the views of the
firm (hereinafter referred to as "Montgomery and Kreider")

Exhibit 15 ~ Herbert P. Moore, Jr., Orinda lawyer (herelnafter
referred to as "Moore'")

Exhibit -~ Robert H. Morgan, San Jose lawyer (hereinafter
referred to as "Morgan")

Exhibit 17 -~ Subcommittee for Title Insurance Companies

(hereinafter referred to as "Title Insurance Companies")

Exhibit - Charles E. Ogle, Morro Bay lawyer (hereinafter

referred to as "0gle™)

Exhibit 39 - Jerome Sapiro, San Franciscoe lawyer (hereinafter
referred to as "Sapiro")

Exhibit 20 - Galifornia Newspaper Service Bureau (hereinafter
referred to as "California Newspaper Service Bureau")

Exhibit 21 - Harold Welnstock, Los Angeles lawyer (hereinafter
referred to as "Weinstock")

Exhibit 22 - Judge Robert R, Willard, Superior Court, Ventura,
retired but on assignment to preside over probate calendar
{hereinafter referred to as "Judge Willard")

RECOMMENDATION TO 1987 LEGISLATURE

The staff believes that a recommendation to the 1987 Legislature
could be submitted on this subject. The subject is one that is not
closely integrated with the other procedures under the Probate Code,
There is, however, a close relationship between the Estate Management
provisions and the independent administration provisions. It would be
desirable, if at all possible, to include the Estate Management
provisions in the blll introduced in 1987 30 that the independent
administration provisions and the Estate Management provisions would be
consistent. The new independent administration provisions would be
compiled commencing with Section 1400 of the existing Probate Code and
could take effect on July 1, 1988.



If the Commission determines that independent administration
should be the subject of a recommendation to the 1987 Legislature, the
staff will revigse the attached Tentative Recommendation to incorpeorate
any changes made by the Commission as the result of the consideration
of the comments we received on the Tentative Recommendation and make
the necessary revisions so that the Tentative Recommendation can be
printed &and submitted as a separate recommendation to the 1987
Legislature,. At a future meeting we will present the revised
recommendation to the Commission for approval for printing and
submission to the 1987 Leglslature,

GENERAL REACTIOR AND GERERAL COMMENTS

The Tentative Recommendation was well received, There are still a
few ({primarily Jerome Sapiro and the California Newspaper Service
Bureau, Inc. —— both of whom appeared at Commission meetings to express
the same view) and Lyons (Exhibit 11) who are not in agreement with the
Commission decision (already enacted as Jlaw) to permit use of
independent administration authority for real property transactions.

The great majority of the letter writergs approve of the changes
the Tentative Recommendation would make in the existing law. Some
writers expressed only general approval of the Tentative Recommendation
and made no detailed comments on it, See Exhibits 1 (Angerbauer), 10
{Justice Kingsley), 13 (McPhail), 16 {Morgan), 21 {(Weinstock).

General comments on the Tentative Recommendation ineclude the
following:

Angerbauver (Exhibit 1) ". . . keep up the good work. I am sure
that all of us out here in the field depend upon the determined effort
you make to give us a law that we can work with."

San Diege Bar (Exhibit 6) "I might also add that everyone on the
Subcommittee finds 1t wvery useful to have the opening five to ten pages
of the tentative recommendations compare and contrast the present law
with proposed law. This background technigque not only gives us all a
quick idea of the changes to be made, but allows us to reflect on
whether the proposal 1s a useful one in light of past experlences. It

also makes voluminous materials much easier to digest."



Juatice Kingsley (Exhibit 10} "I can 8see in them nothing
objectionable; they merely fill in necessary gaps left by the 1984
legislation.™

Montgomery and Krelder (Exhibit 14) "With the exception of the
comments noted above, your tentative recommendations appesar to be a
welcome restatement of Californla law. We have not noted in this
letter the many small improvements that the tentative recommendations
propose."

Judge Willard (Exhibit 22) "In general, I heartily approve the
restatements and changes suggested, They appear to be carefully
drafted, My few specific comments relate to relatively minor matters.
I mention them only because I have encountered the problems numerous
times in presiding over Ventura County's probate calendar for more than
15 years. . . . Let me repeat that I think these drafts are excellent."

One writer, McPhaill (Exhibit 13), comments:

2., Independent Administration of Estates

I have no particular objJections to the proposed new rules.
However, I wish the commission would recommend that California
probate law move in the direction of the English probate system
under which, as I understand it, the executor obtains a "grant of
probate® after satisfying the England Revenue Service concerning
death taxes, and then proceeds to administer the estate without
any regular supervision of the Court. I am not sure whether the
executor must render a final accounting before distributing assets
to beneficiaries, However, I understand and assume that any
beneficiary or other interested party has the right to object to
any particular acticn taken and to question any work of the
executor. This, I assume, enables the executor te function along
the lines of the trustee of a revocable trust or of a testamentary
trust, under the current California rules, It i1s difficult to
justify the current Califernia probate system other than as an
attorney's retirement system. I say this in spite of the fact
that I specialize in estate planning and estate settlement and am
very appreciative of the probate fees I collect. However, I have
felt 1t my task to assist as msny clients who wish to avoid
probate by the preparation of revocable living trusts and other
devices.

DETATLED COMMENTS
The detailed comments we received are discussed below. The page
references are te the attached Tentative Recommendation {dated March
1986).



§ 10400, Citation of this part (page B8)
Collier (Exhibhit 5} approves this section. There were no

objections to the section.

§ 10401. "Court gupervision" defined (page 8)
Judge Willard (Exhibit 22) questions whether the definition of

court supervision is sufficiently clear:

I have frequently been presented with the following situation.
The representative who has Independent powers contracts to sell
real property. The title officer refuses to recognize his
authority and demands a court order. The representative then
seeks instruections or authority to convey or an corder directed to
the title officer. He does not seek to follow the court
procedures for confirmation, He wants to avold the delay
necessary to secure an appralsal, or to avoid submitting real
eatate commission for court review. Section 10500, subdivision
(b) gives the representative authority to “obtain court
supervision" in very general terms. In my opinion it would be
desirable to provide that "court supervision" mean compliance with
statutory regquirements that would exist in the absence of
independent power.

In this connection I have frequently been presented with the
guestion as to whether a representative possessing independent
power to sell real property, but no so authorized by & will, may
proceed with statutory court confirmation procedures 1In the
absence of publication of notice of sale. Ancther way of stating
the question is whether the grant of the independent power to sell
authorizes sale in the same manner a will might authorize {t. It
would be helpful if thls gquestion were answered in the code.

The staff belleves that the suggestion that "court supervision" be
defined as suggested by Judge Willard is & good cne. We would revise
Section 10401 to read:

10401. As used in this part, “court supervialon" ineludes
means the judicial authorization, approval, confirmation, amd or
instructions that otherwise would be required if authority to
administer the estate had not been granted under this part.

With respect to the question concerning whether a personal
representative possessing independent power to sell real property can
proceed with statutory court confirmation procedures in the absence of
publication of notice of sale, the staff would add a statement to the
Comment to Section 10500 (concerning subdivision (b) of that section)

that 1f the personal representative obtains court supervision of a real




property sale, the notice of sale must be published as would be

required if independent administration authority had not been granted.

Additional Definitions

Cellier {(Exhibit 5) suggests that the terms "full autherity” and
"l1imited authority™ be used in the statute, See his comments 2 and 3
in his letter. He points put that these are the terms used in practice
and on the Judicial Council forms for a petition for probate and for an
order admitting the will to probate. The staff believes that this 1s a
good suggestion. We suggest that the following additional definitions
be added to the statute:

§ 1040—, "Full authority” defiped

1040~. As used in this part, "full authority" means
authority to administer the estate under this part with authority
to do all of the following under the authority of this part:

(a) Sell real property.

(b) Exchange real property.

{(¢) Grant an option to purchase real property.

1040—-, "Limited authority"™ defined

1040-, As used in this part, "limited authority" means
authority to administer the estate under this part without
authority to do any of the following under the authority of this
part:

{a) S5ell real property.

{b) Exchange real property.

{c) Grant an option to purchase real property.

These definitions are consistent with the distinction made on the
Judicial Council forms. For example, the Description of the Petition
portion of the form for Petition for Probate of Will includes the
following box:

[ ] Authorization to Administer Under the Independent

Administration of Estates Act [ ] with limited authority
The text of the petition itself includes the following:

2. Petitioner {name of each):
regquests that

[portion omitted]
(c) | ] authority be granted to administer under the

Independent Administration of Estates Act [ ] with full
authority under the act | ] without authority to mell,



exchange, or grant an option to purchase real property
{(limited authority).

The staff proposed definitions would merely recognize the use of
the terms "full authority” and "limited authority" under existing
practice and would make it easier to understand the statute, If these
definitions are approved by the Commission, the staff will include them
in the next draft and will use the defined terms where appropriate,.

10402 This part not a jcable will 80 ovides age

There were no comments on this section.

104 Special administrator (page

Under exlsting law, the iIndependent administration statute does
not apply to sgpecial administrators. The Tentative Recommendation
permits independent administration authority to be granted to a special
administrator if the special administrator is appointed with the powers
of a general administrator,

Dennis-Strathmeyer (Exhibit 7} suggests that the ability to grant
independent eadministration powers (JAEA powers) to a speclal
administrator should not be limited to special administrators with
general powers:

If, for example, the only reason for the appointment is to perform

an act on an emergency basis before an executor can be appointed,

it might be critical for the special administrator to be able to
accomplish the act immediately by getting the necessary consents
to the proposed actlon and exercising the TAEA powvers.

{Looking at the special administrator proposal, it is not at all

clear to me that the court otherwise has much power to authorize a

special administrator to perform acts on little or no notice,

The staff does not know whether this is a real prohlem. Perhaps a
better way to deal with the problem would be to give the court
authority to reduce the time of notice by a general provision in the
notice provisions. We would make that general provision applicable
unless there is a particular provision that the time of notice can not
be reduced. 0Or we could deal with the specific problem by giving the
court authority to grant Iindependent administration authority to a
special administrator with respect to a speclfic matter or specific
matters upon a finding that such authority is necessary under the

circumstances of the particular case.
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§ 10404, Application of part {(pages 9-10)
Dennis-Strathmeyer (Exhibit 7) questionz the need for Section

10404: "Perhaps we can now do without the transitional provisions in
Prob. C §10404., They are not really needed for the new changes, and I
don't see much point in worrying about the 1985 changes in 1988."

The new independent administration provisions probably would take
effect on January 1, 1988. The staff recommends that we retain Section
10404 in the proposed statute, but that the Commission consider
omitting this section from the new Estate and Trust GCode when the
entire new code is proposed for enactment.

Collier (Exhibit 3) notes that subdivision (a){3) limits use of
the new statute in cases where authority was granted prior to January
1, 1985, to administer the estate under the Independent Administration
of Estates Act; The new statute can be used only 1if a petition is
filed after January 1, 1985, and the personal representative is granted
full authority under the Independent Administration of Estates Act,
Mr. Collier points out:

Both (A) and (B) [of subdivision (&}{3)] contemplate a petition
for grant of "full authority" under the Act. This obviocusly
contemplates the power to sell, exchange or grant cptions on real
property without court confirmation., However, there are a number
of other changes in the Act and a personal representative might
want to petition for what is also referred to as limited authority
under this revised Act. Therefore, perhaps bhoth (A) and (B)
should allow a petition for "full authority"™ or "limited
authority."

This is an excellent point. The staff recommends that paragraph
{3) of subdivision (a) of Section 10404 be revised to read:

10404, (a) This part applies to all of the following cases:
[portion omitted]

{3) Where authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of
Estates Act and one of the following requirements is satisfled:

{A) A petition was filed under former Section 591.1 of the
Probate Code after January 1, 1985, requesting that the personal
representative be granted-the-full-—autherity--that--eould-be-granted
authorized tc administer the estate under the Independent
Administration of Estates Act in effect at the time the petition
was flled, and the petition was granted.

{B) A petition is filed under this part requesting that the



perscnal representative be granted-ithe—-fill--authority-that-ean—be
granted authorized to administer the estate under this part, and
the petition is granted.

§ 1p450, Petition for order granti inde dent administrat

authority
In response to a suggestion by Collier (Exhibit 5), the staff

recommends that subdivision (b) of Section 10450 be revised to read:

{b) A petition under this part may request either of the
following:

{1) Authority Full authority to administer the estate under
this part.

{2) Authority to administer the estate under this part
without authority to sell, exchange, or grant an option to
purchase real property seutherity--to-do——elther—of -the—following
under the authority of this part:. The authority reguested
pursuant to this paragraph is known as limited suthority.

£h)-8ell-or—exehange—real-property~

{2)-Grant-an-option-te—-purehase—real-property~

§ 10451, HNHotice of hearing (page 12)

Reference t¢ giving notfice in manner provided in Segtjon 1200
Collier (Exhibit 5) correctly notes that the reference in brackets

in subdivision (b) of Section 10451 to Section [1200] should bhe to

Section 1200.5]. The staff plans to make the suggested change for the
reason stated in the next parsagraph.

The Commission recommended Assembly Bill 2625 to the 1986
legislative session to substitute references to Probate Code Section
1200.5 (giving notice of hearing by maill) for the references in wvarious
Probate Code sections to Probate Code Section 1200 (posting of notice
of hearing). This same substitution should be made in Section 10451(hb)
which supersedes existing Probate Code Section 591.1 which contains the
reference to Section 1200. (Prior to 1980, Probate Code Section 1200
required notice both by posting and by mail. In 1980, the proviszions
for notice by mall were split out c¢f Section 1200 and relocated in a
new Section 1200.5 (see 1980 Cal., Stats. ch. 955, §§ 29, 31), but
conforming revisions were not made to all the sections of the Frobate
Code that made reference to Section 1200. The substituticen in Section
10451 of a reference to notice by mail in place of the reference to

notice by posting will effectuate legislative intent. Subdivision (d)



of Probate Code Section 1200 provides that notice by posting under that
section is not required, notwithstanding any other provision of the
Frobate Code, except for a few matters specifically enumerated in that
section.)

Contents of Notice of Hearing

The Tentative Reccmmendation proposes to add to the notice of
hearing on a petition for independent administration authority a wvery
brief statement of the guthority granted under independent
administration. This addition was opposed by the Executive Committee
of the Estate Planning, Trust and Probate Law Section., The Executive
Committee was of the view that experience under the existing law did
not demonstrate any need for an expanded statement in the published
notice of hearing. (The notice of hearing ordinarily is published in a
newspaper as a portion of the notice of hearing on the petition for
appeintment of the personal representative.)

Kern County Bar (Exhibit 12) suggests that the notice of hearing
also contain a description of the types of acts that the petitioner
would be permitted to perform without court supervision,

Collier (Exhibit 7) notes the problem of providing a very brief
but accurate statement in the notice of hearing of the effect of a
grant of independent administration authority:

Paragraph (c) has a proposed statement in the notice of hearing.
The second sentence of that statement, of course, is inaccurate in
that it iIndicates that all action can be taken without court
supervision, whereas certain actions, such as commissions, fees,
accountings and distributions do require court supervision.
However, this is perhaps too technical a modification of that
sentence to be meaningful to those who receive the notice of
hearing. However this sentence might be modified to state "This
authority would permit the personal representative with certain
exceptions to act without court supervision that would otherwise
be required.”

If additional language is tc be added to the existing notice of
hearing —- to expand the statement required by existing law which
states only that authority to administer the estate under the
Independent Administration of Estates Act 1s requested —-- the staff
recommends that the suggestion of Ccllier be adepted., We would not
attempt to further expand the statement to describe acts that might be

authorized under the independent administration authority bhecause we
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think that the addition might be more confusing than enlightening to
the average heir or devisee and would further increase the text of the
publighed notice.

§ 10452, Hearing; order; endorsement on letters (page 13)

There were no comments on this section.

£10453. Increase in amoupt of bond (pages 13-14)
Lyons {Exhibit 11) states:

I am concerned about proposed Section 10453, This concern
applies, of course, to present Section 591.9, 1 feel that the
amount of the bond should include the value of the real property
sold. The purpose of the bond is as much applicable to real
property as to other property. :

The staff does not understand this comment., Section 10453 requires
that the amount of the bond include "the estimated net proceeds of the
real property authorized to be sold under this part.” This requirement
applies whether or mnot the property actually is scold under the
independent administration authority; all that is reqguired for an
increased bond is that the real property is authorized tc be sold under
independent administration authority. If real property 1is not sold
under independent administration authority, Probate Code Section 542
requires that the bond be increased before the sale is confirmed to

include the amount of the expected proceeds of the sale.

10454, Revocation of independent administration authorit e 14
Collier (Exhibit 5) comments:

As I read this section, the only notice of hearing on a petition
to revoke independent administration would be the notice glven to
the personal representative, Thus, it becomes a two-party
proceeding, the petitioner and the personal representative.
Others 1interested apparently receive nc notice and would not be
participants. While this is existing law, it is a little unusual
because of the 1limited notice. All persons interested in the
estate are obviously given notice of the petition for independent
administration.

The staff believes that this is a good point. We recommend that
the following be substituted for subdivision (b) of Section 10454:

~11-



{b) Notice of the hearing on the petition shall be given for
the period and in the manner provided in Section 1200.5. The
personal representative shall be served with a copy of the
petition and a notice of the time and place of the hearing at
least 10 days prior to the hearing. Service on the personal
representative shall be made In the manner provided in Section
415,10 or 415.30 of the Code of Civil Procedure or in such other
manner as may be authorized by the court.

This notice provision would be reviewed when the general notice
provisions are drafted., However, we may not be able to include those
provisions in the legislation we proposed for enactment in 1987, so we
should include the provision set out above in the independent

administration statute we recommend for enactment in 1987.

1 Administration without court supervision es 15-1
A few of the writers continue to object to the extension of
independent administration authority to include real property sales.
Collier (Exhibit 5) suggests that "ezposure to the market™ be
added following the word "commissions" in Section 10500(a)(2):

This would cover the requirement cof satisfying the court as to

exposure to the market pursuant to Probate Code Sectlion 785. . . .

The comment might also be modified to make reference to the fact

that exposure to the market requirements do mnot apply to

independent sales.

The staff believes that it is clear under existing law that the
exposure to the market requirement does not apply to sales made under
independent administration autherity. However, we will add a statement
to that effect to the Comment to the section. It should be noted that
in the draft statute for the Estate Management provisions the
Commission has decided to substitute for the "exposure to the market”
requirement a regquirement that the court at the confirmation hearing
"examine Iinto the efforts of the personal representative to obtain the

highest and best price for the property reasonably attainable.”

§ 10501, Matters requiring court supervision (pages 16-17)
Judge Willard (Exhibit 22) makes the following suggestion:

I suggest that consideration be given to the question as to
whether a personal representative's own claims should be exempted
from court supervision under section 10501, or in the alternative,
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whether he should be required to give advice of proposed approval
of his own claims pursuant te section 10551.
The staff belleves that advice of proposed action should bde

required for these claims.

§ 10502, Specific independent gggigistrgtion powers (pages 17-18)
Exclusive right to sell

Title Insurance Companies (Exhibit 17) suggests concerning Section
10502(p) (exclusive right to sell):

That section as drafted indicates an exclusive right to sell for
90 days. In my experience in the last few years many real estate
brokers will not take a listing of property unless it 1s at least
a g8ix month listing. I would suggest that the section be opened
to allow a longer listing period.

Collier (Exhibit 5) states:; "I believe that [subdivision (p)] is
intended to allow a personal representative not only to grant an
exclusive right to sell for a period not to exceed 50 days, but grant a
renewal of that right for additional 90-day periods. Perhaps this can
be clarified.™ The Commissicn has consldered this gquestion in
connection with the Estate Management provisions and has clarified
those provisions. See Section 10150{c) of the Tentative Recommendation
Relating to Estate Management (prepared for the October meeting). The
staff recommends that subdivision (p) of Section 10502 be revised to
read:

{p} To grant an exclusive right to sell property, for a
pericd not to exceed 90 days, where the personal representative
determines that to be necessary and advantageous to the estate; to
grant one or more extenslons of an exclusive right to sell
property, each extension keing for 2 period not to exceed 90 days,
where the personal representative determines that the particular
extension 1s necessary and advantageous to the estate,

The staff also recommends that notice of advice of proposed action
be required for each extension of an exclusive right to sell
agreement. Although advice of proposed action is required for selling
or exchanging real property, it would not appear that this necessarily
would require advice of proposed action for the granting of an

extension of an exclusive right to sell agreement.
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Independent adminisiration powers

Collier (Exhibit 5) and the HNote to Section 10502 (page 19 of
Tentative Recommendation) point out that the listing of powers in
Section 10502 needs review and needs to be revised in light of the
powers given to a personal representative without independent
administration authority, We had originally planned to review the
powers listed in Section 10502 after we had drafted the provisions
relating to Estate Management. However, although we have a draft of
the Estate Management provisions which we will consider at the October
1986 meeting, we cannot be sure at this time that those provisions will
be recommended for enactment by the Legislature in 1987, Accordingly,
unless we plan to include the Estate Management provisions in the same
bill as the independent administration provisions, the staff believes
that the independent administration provisicns should not be drafted so
that they are dependent upon the enactment of the Estate Management
provisions.

Collier suggests in item 7 on pages 3-4 of his letter that the
powers under Section 10502 be grouped into several categories to make
the statute easier to understand. However, 1t would be a very difficult
task to make sense out of the existing provisions without basing the
revisions of the independent adminlistration powers on the new Estate
Management provisions. Accordingly, the staff recommends that we not
seek to revise and clarify Section 10502 at this time and consider
revision of this section in connection with the new Estate Management
provisions. We do not want to duplicate in Section 10502 all the
powers that the personal representative can exercise without prior
court authorization under the new Estate Management provisions. Yet
there are many inconsistencies between the existing independent
administration powers and the new Estate Management provisions. And
the new Estate Management provisions would make many technical and
substantive improvements in the existing law which served as the basis
for the drafting of the Independent administration powers. For
example, subdivision (b){(3} of Section 10502 governs investments in
financial institutions, common trust funds, and certain mutual funds,
The Estate Management provisions make improvements in the comparable

provisions relating to investments by a personal representative who
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does not have independent administration authority. Thus, subdivision
{(b)(1) of Section 10502 permits deposits in banks and insured savings
and loan assoclations, but the comparable provision of the new Estate
Management provisions adds credit unions to this autheority and will, I
believe, require that the account he an insured account. Subdivision
(b)(4) of Section 10502 deals with investments in certain mutual funds,
but Section 9730 of the Estate Management provisions replaces the
existing provision governing these mutual funds with a provision that
permita investment without prior court authorization in:

An interest in a money market mutual fund registered under the
Investment Company Act of 1940 (15 U.S5.C. Sec 80a-l1 et seq.) or an
investment vehicle authorized for the collective iInvestment of
trust funds pursuant to Section 9.18 of Part 9 of Title 12 of the
Code of Federal Regulations, the portfollos of which are limited
to United States government obligations maturing not later than
five years from the date of investment or reinvestment and to
repurchase agreements fully collateralized by United States
government obligations,

The staff does not believe that 1t is worth the effort to seek to
revise the independent administration provisions to make all of the
substantive and technical revisions and corrections that would be made
in the Estate Management provisions. We do not recommend, for example,
that subdivision {e) Section 10502 which authorizes the personal
representative to "abandon worthless assets or any interest therein" be
conformed to the comparable provisions of the Estate Management
provisions (§§ 9780-9789) which authorize the personal representative
not only to dispose of or abandon valueless tangible personal property
but also to "Dispose of or abandon tangible personal property where the
cost of collecting, maintaining, and safeguarding the property would
exceed its fair market wvalue.” Nor do we recommend that subdivision
{c) of Section 10502 be revised to delete the word "surplus" which is
not continued in the comparable provision of the Estate Management
provisions.

The staff believes that we should make a major effort to include
the new Estate Management provisions in the bill that the Commission
will recommend for introduction in 1987 to revise certain portions of
the Probate Code. The Estate Management provisions appear to be

relatively independent of the provisions relating to probate of the
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will, accounting, and distributlon, and other procedural provisions
that will not he perfected in time to be 1Included in the bill, If we
are able toc submit the Estate Management provisions for enactment in
1987, we can make the necessary revisions in Section 10502. We plan to
prepare a supplement to the material on Estate Management for the
October meeting teo indicate the necessary revisions in the independent
administration provisions. If we are not able to submit the Estate
Management provisions for enactment in 1987, it will be necessary to

continue for a few years more the existing law.

Giv advice o apo es 20-21
Technical revisions
In response to a suggestion from Collier (Exhibit 5), the staff
recommends that the words "under Section 10502" be deleted from the
second sentence of subdivision (a) of Section 10550,
In response to a suggestion from Ceollier (Exhibit 5), the staff
suggests that subdivision (b) of Secticn 10550 be revised to read:

(b) A personal representative who has been granted authority
to administer the estate under this part may give advice of any
proposed action even if not described in Section 1055]. Nothing
in this subdivision requires that the personal representative give
advice of proposed action where not required under subdivision (a)
or authorizes a personal representative to take any action the
personal representative is not otherwise authorized to take.

f in nden ministration pr re for d ions n

requirin vic £ pr cti

The Tentative Recommendation proposes a new procedure that permits
the personal representative to gilve advice cof proposed action even
though the independent administration statute does not require that
advice of proposed action be given before taking that action. Failure
to object to the proposed action has the same effect as fallure to
object to a proposed action for which advice of proposed action is
required.

San Diego Bar (Exhibit 6) "especially liked the idea of using
propcsed actions as an independent administration procedure even when
not required.”

Dennls-Strathmeyer (Exhibit 7) approves the new procedure: "I
strongly approve the procedure permitting use of the IAEA when it is

not mandatory. This solves a major problem with the Act.™
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Ogel (Exhibit 18) comments: “Generally, I approve the tentative
recommendations as they stand. . . . Specifically, I endorse the

procedure outlined on page 3, permitting the personal representative to

give advice of a proposed action, even though not required to do so,

Under existing law, advice of proposed action must be given where
securities are proposed to Dbe sold, unless the securities are to be
sold on an established stock or bond exchange. The Tentative
Recommendation permits the sale without giving advice of proposed
action for sale of an over-the-counter sgecurities deslgnated as a
national market system security on an interdealer guotation system, or
suhsystem thereof, by the National Association of Securities Dealers.

Flinn (Exhibit B8) =states: "I also concur with the change
regarding the over-the-counter securities, as today they are really as
susceptible of valuation as are those securities on a mnational
exchange."

¥ellogg (Exhibit 9) approves the expansion of exemptions to
over-the-counter securitles as proposed by the Tentative Recommendation.

Lyons (Exhibit 11) states: "I generally approve the changes
proposed, In particular, proposed Section 10551(3) regarding over the
counter sales seems an excellent proposal."

Collier (Exhibit 5) makes a number of technical suggestions
concerning this section. The staff will consider these when we prepare
a revised draft using the new definitions of "full authority" and
"limited authority" (assuming that the Commission approves the use of
those definitions) and the revised statement of the powers of the
personal representative whe has been given Iindependent administration

suthority.

§ 10552. Persona to whom advice of proposed action must be given
{pages 23-24)

The Tentative Recommendation adds a new reguirement concerning the

perscns to be given advice of proposed action: Advice of preposed
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action will have to be given to each person interested in a trust if
the personal representative is the trustee of a trust that ias a devisee
under the will of the decedent.

The Kern County Bar (Exhibit 12} objects to thls new notice
requirement:

The change to require advice of proposed action to be given
to each person interested in a trust which iz a devisee under the
will, including all contingent beneficiaries, where the perscnal
representative is the trustee of the trust, is too burdensome on
the personal representative and may result in technical grounds
for later opposition to the action. Hotice should be required
only to named heneficiaries or their successors.

Montgomery and Kreider (Exhibit 14) make the following comment
concerning Section 10552:

Section 10552 provides that trust beneficiaries are to be
sent an advice of proposed action 1if the trustee (presumably
including a nominated trustee) 1s the same person as the personal
representative planning to take the action described in the
advice. This section implies but should state more clearly that
the personal representative need not send the advice to trust
beneficiaries when the personal representative is not the trustee.
{Current California law also would be improved by making clear
whether other instances of notice must be given to trust
beneficiaries or whether notice to the trustee {(or nominated
trustee) is sufficlent. The trustee's fiduclary obligations to
the trust beneficiaries sghould make notice to the trustee alone
sufficient.

Collier (Exhibit 5) questions the advisability of subdivision (d)
which requires notice to trust beneficiaries. He writes:

Section 10552(d)}: This notice requirement to persons
interested in the trust seems Inconsistent with the current
definition found 1in Probate Code Section 34 of a devisee.
Presumably, the trustee as devisee would be the only ocne normally
required to recelve notice of proceedings involving the probate
estate. Perhaps that is being generally revised in accordance
with the trust notices. However, the relationship is obviously
different between the executor where the trustee is a beneficiary
and where the trustee is glving notice to those beneficially
interested in the estate. In short, I question the advisability
of what is subsection (d).

The staff believes that Collier makes a good point. His point is
that if there is a problem that is dealt with by subdivision (d), it is
a general procblem. This generzl problem of giving notice to trust

beneficlarles where the personal representative is the trustee is one
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that should be dealt with by a general notice provision, not by a
special provision relating to one notice only. Montgomery and Krelder
{(Exhibit 14) also note that current California law would be improved by
providing a general provision relating to when notice must be given to
trust beneficlaries or whether notice to the trustee 1s sufficient.
The staff suggests that subdivision (d) not be added to the independent
administration statute but instead that a general provision be drafted
that would in effect treat the trust beneficlaries as deviszees where
the trustee is the perscnal representative, We will draft such a
provision as a part of the provisions relating te notice generally.
When we draft the general provision we can consider such matters as
unborn and contingent trust beneflciaries, beneficiaries who are minors
or lack capacity, and the like, We will also conslder whether nctice
to trust beneficiaries should be required where the trustee is a

trustee nominated in the trust instrument.

§ 10553, Congent to proposed action {page 24)

There were no comments on this section.

§ 10554, Waiver of advice of proposed action (pages 24-25)

a ry Waiw £ vi £ Pr Acti m
Desirability of statutory form. Existing law permits a person to

waive the right to receive advice of a proposed action only with
respect to a particular proposed action., The Tentative Recommendation
provides for a Statutory Wailver of Advice of Proposed Action From. Use
of this form permits a person to waive the rjight toc receive notice of
all proposed actions or to walve the right to receive notice of
particular kinds of proposed actions. The new form iIincludes an
appropriate warning to the person using the form of the consequences of
signing the form,
Flinn {Exhibit 8) approves the concept of a statutory form:

As to independent administration, I heartily recommend the
new statutory waiver of advice of proposed action form, Most
executers or administrators making use of the 1ndependent
administration provislons are doing so simply because they are in
close relationship or contact with all of the beneficlaries and
the proposed transaction, cften a sale of securities or property,
iz already something that everyone has agreed to,
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Kellogg (Exhibit 9) approves the concept of a statutory waiver of
advice of proposed action form:

I commend the Commission’'s development of a Statutory Walver of

Advice of Proposed Action Form, . . .

The Commission should seek te insert more Statutory Forms
into the Probate Code s8¢ that there will bhe uniformity by
statute. This statutory uniformity should minimize lawyers'
fallures tc comply accurately with requirements and recipients®
challenges to carelessly prepared forms.

A majority of Kern County Bar (Exhibit 12) was in favor of the
recommendation to create a new Statutory Waiver of Advice of Proposed
Action Form.

Montgomery and Kreider (Exhibit 14) sapprove the concept of the

statutory walver form:

The revisions to the Independent Administration of Estates
Act make independent administration more flexible and useful,
especially in harmonicous family situations. In particular, the
Law Revision Commission should be congratulated for proposing the
Statutory Waiver Advice of Proposed Action From. In many family
sltuations, the beneficlarles are aware of the personal
representative’s actions, but the formal requirements for
complying with the statute can be onerous.

Dennis-Strathmeyer (Exhibit 7) objected to the concept of a

statutory form:

I don't like the idea of having a statutory form for waiving the

advice of proposed actilon. 1 strongly believe anyone can walve

anything that is for their own benefit, but we don't need to come
up with forms to help them. The very act of creating a form gives

a transaction the appearance of legitimacy no matter how many

warnings you write. When would a blanket waiver be appropriate?

When 1t 1is necessary to pgive the personal representative

flexibility while the heir is on African Safari? That problem

could be seclved with a power of attorney, and perhaps we should
leave it at that.

The Comnmission determined that the statutory waiver form must be
used for a general waiver hecause the Commission feared that otherwise
an heir or devisee would give a general walver without any knowledge of
its effect. The Commission was unwilling to permit a general waiver
unless the required warnlngs specified in the statute were included in
the document executed by the person making the waiver. Despite Mr.
Dennis-Strathmeyer's objection, the staff belleves that the Commission
decision to permit a general waiver only in a document that contains

the required warnings is a sound deciszion.
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Mocre (Exhibit 15) expresses concern about the general waiver of
the right to advice of proposed action. He suggests that a copy of
Section 10551 (actlons requiring advice of proposed action) be
submitted with the solicitation of the general waiver. He also
suggests that the box selected in the statutory form be Initialed
instead of checked, 2 suggestion the staff suggests be considered in
connection with Section 10603 which prescribes the statutory form.

Real property sales, Coffman (Exhibit 4) suggests that waiver of
advice of proposed actlion should not be made applicable to sales of
real property. Under existing law enacted upen Commission
recommendation, a wailver in writing cf advice of any specific proposed
action 1s permitted. The Tentative Recommendation alsc would permit a
general waiver on a statutory from., Mr. Coffman appears to be one of
those attorney who would not use independent administration authority
for a sale of real property. He comments:

Only be giving the complete notice may the personal representative
mitigate personal liability for wviclations of its fiduciary
duties. For example: in my oplnion, if a sale is made without
court confirmation and the purchaser quickly resells the real
property for a much greater price than that paid, the personal
representative and 1ts attorney are subject to suit by the heirs
and/or devisees for the difference in price.
The staff would retain without change the provision permitting a waiver
of advice of proposed action with respect to a real property sale. The
staff believes that the written waiver provides greater protection to
the personal representative that mere proof that the person bringing
the suit was given advice of the proposed action and did not make a
timely objection.

Revocation of waiver, The proposed legislation contained in the
Tentative Recommendation contains no substantive provision indicating
how & waiver can be revoked. The Statutory Form contains a statement
in the WARNING stating that the waiver can he revoked orally or in
writing.

Eern GCounty Bar (Exhibit 12) would permit only a written
revocation of the walver and would eliminate the words "orally or"™ fronm
the WARNING in the Statutory Form. 3Should & revocation be made only by
a wvwriting delivered to the personal representative? The staff
recommends that this matter be covered by a specific substantive

provision in the statute.

-21-




§ 10555. Form and contents of advice of proposed action (page 25)

No comments were received concerning this section.

§ 10556, Delivery or ma ;;ng of advice of propesed action and copy of
form for objecting to proposed action

No comments were received concerning this section,

§ 10557, Objection to proposed action {(papge 27)

No comments were received concerning this section.

10558, Restr order e 27—

At the suggestion of Colller (Exhibit 5), the staff will add to
the first sentence of BSection 10558, after the word "proceeding® in
line 6, the following language: ™at any time before the propoged
action is taken,”

Collier (Exhibit 5) makes the following comment:

The distinction 1in Section 10557 and 10558 between those who
are actually given advice of proposed action and those who are
entitled to advice but for some reason may not receive an advice
is perhaps more confusing than helpful. To 1illustrate, 1f a
perscn who 1s entitled to advice under 10552 1learns of the
proposed action but was not given a proper advice, presumahbly that
person can only act through a court restraining order under
Section 10558. Query if this limitation 1s appropriate.

The answer ¢to this query is that the objection provision is
drafted on the assumption that an advice of proposed action has been
given. The official Judicial Council form includes the abjection form
and the consent form as a part of the advice of proposed action form,
See Exhibit 23 attached., Under the Tentative BRecommendation, an
objection can be made only where the personal representative proposes
to take gn action that is degcribed in the advice o roposed action
and can be simply made using the Judiecial Council form. See the form
attached as Exhibit 23, VWhere the action 18 ne so deacribed, a
restraining order should be drafted that is appropriately worded to
deal with the particular situation. In addition, 1t should be noted
that where no advice of proposed action has been given to the person,

the person 1s not required to obtain a restraining order; the person
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can chose instead to obtain later court review of the propriety of the
action taken and can have the personal representative surcharged and
removed from office if the personal representative acted improperly.
We do not believe that the provisions will be confusing in practice.
The statutory scheme 1is very simple for the ordinary case where the
advice of proposed action is given and the person receive the advice
seeks either to object or to consent. We do not want to complicate
this simple scheme by seeking to adapt the statute to cover the
gituation where a person fears that the personal representative is
going to take some action and wants to object in order te stop the
action the person fears that the personal representative may be going
to take. We recommend that no change be made In the statutory scheme

set out in the tentative recommendation.

§ 10559, Court supervision and motice ¢f hearing required if objection
made (pages 28-30)

EEF £ i Lon
Collier (Exhibit 5) comments:

Section 10559: There 1s some logical inconsistency hetween
gsubparagraph (a) and subparagraph (d). Subparagraph (a) states
that, 1if the personal representative has received a written
objection or a restraining order, the personal representative
shall submit the proposed action to the court and may take the
proposed acticon only wunder such order as may be entered by the
court." Yet, subparagraph (d) contemplates that the personal
representative might in fact proceed with the transaction without
filing a petition with the court but, if he did se, it would be a
violation of his fiduclary duties. It 1s certainly the view of
some practitioners that, notwithstanding an objection from the
beneficiary in writing, the personal representative might proceed
with the transaction at his own risk, subject to any possible
surcharge. You might give further consideration to the
interrelation of paragraphs (a) and (d). You will note in this
regard Section 10561 which protects the third party
notwithstanding the personal representative's fallure to file a
court petition under Section 10559,

First, regarding Sectjon 10561, this section has nothing to do
with the personal representative's duties and 1iabilities to the
beneficiaries of the estate. The section is included so that a third
person acting in good faith without any actual notice of the perscnal
representative's failure to comply with the statutory 1ndependent
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administration requirements can deal with the personal representative
without any duty to inquire or investigate whether or not the personal
representative has complied with those provisions, Absent this
provision, the third person might have to check to see whether the
statutory provisions were complied with; and that would seriously
complicate the personal representative’s ability to conduct
transactions and might require that the real property records include
procf that those statutory requirements were complied with. The
section is included to make clear that the third persen has no duty to
inquire or Investigate whether the personal representative has given
advice of proposed action, has not received an objection, and the
like. Accordingly, this section can be ignored when we are considering
the ©personal representative's duties and 1liabilities to the
beneficiaries of the estate.

Second, the Commission on several previous occasions has discussed
whether the personal representative who has received a written
objection should be permitted to go ahead with the proposed action
without obtain prior court approval. The Commission was of the view
that the personal representative should not be permitted to do so. The
gtaff does not recommend that the personal representative be permitted
toe go ahead with the propesed action and ilgnore the objection, taking
the risk of surcharge should the court later determine that the action
taken was improper. Another approach to dealing with the Collier
concern is indicated in the comment discussed immediately below.

Montgomery and Kreider {Exhibit 14) comment:

Under section 10559(a), & beneficiary's unilateral objection
to an action automatically triggers court supervision, which is
inconsistent with the standard set forth in section 10452 under
which the objecting party must show good cause in order to prevent
independent administration., A better remedy would be to allow the
court to determine whether the personal representative may take
the action described i1in the notice without further court
supervision, or instead require court supervision of the proposed
action,

There 1s merit to this suggestion, The staff suggestions that

subdivision (a) of Section 10559 be revised to read:

10559. (a) If the proposed action is one that would require
court supervision if the personal representative had not been
granted authority to administer the estate under this part and the
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personal trepresentative has notlice of a written objection made

under Section 10557 or a restraining order issued under Section

10558, the personal representative ghall, 1f the personal

representative desires to take the proposed action, do one of the

following

(1) submit Submit the proposed action to the court for
approval following the provisions of this code dealing with court
supervision of that kind of action and may take the proposed
action only under such order as may be entered by the court.

(2) Request iInstructions from the court concerning the
proposed action and may take the proposed action only under such
order as may be entered by the court, which order may dispense
with the need tc follow the provisions of this code dealing with
court supervision of that kind of action.

Paragraph (2) which is added above permits the court to determine
whether the personal representative may take the action described in
the advice of proposed action without further court supervision as
suggested by Montgomery and Kreider (Exhibit 14) and, at the same time,
makes clear that the personal representative is not authorized to
ignore the objection and go ahead with the proposed action without any
court review prior to the taking of the action. The staff 1s of the
view that where there 18 an objection, 1t 1s better to obtaln court
review before the action is taken than it is to have the court review
the transaction after it 1s taken. On the other hand, there may he no
merit to the objection made to the proposed action, and the addition of
paragraph (2) above will permit the court to approve the transaction in

an appropriate case without the need to follow the procedure ordinarily

applicable.

Section 10559 requires that the personal representative must
obtain court approval before taking a proposed action 1f an objection
is made to the proposed action. Subdivision {(d) of Section 10559
provides that failure of the personal representative to obtain court
approval under these circumstances 1s a wvieclation of the personal
representative's flduciary duties and is grounds for removal from

office. Concerning subdlvision {d), Bertucio (Exhibit 3) comments:

Comment to §10559(d). Civ. Code § 3333 and existing case law seem
to provide adequate definition of the 1liability for breach of

fiduciary duty. Nevertheless, the more explicit standard proposed
for trustee's liability in AB 2652 (§§ 16400-16465) [comprehensive
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trust statute] seems reasconable. I see no need for different
standards of fiduciaries and fear that any eXpansion cof the
standard or toe explicit a description of 1t will discourage
independent administration. This would be especially so 1f
independent administrators' 1liability were broader or more
explicitly set forth than regular administrators'. I'd prefer §
10559(d) said only that the independent administrater’s liability
to devisees ig the same as a trustee's to beneficiaries under §§
16400-16465.
Subdivision {d) of Section 10559 continues existing law which was
enacted upon Commission recommendation. The staff believes that it 1s
important and desirable that the independent administration law contain
an express provision that taking a proposed action without court
approval after an objection to the proposed actlon is received is a
viclation of the perscnal representative's filiduclary duties and grounds
for removal from office. The staff is reluctant to rely on the general
fiduclary standard for trustees to determine whether failure to obtain
court approval after an objection is received is a violation of the
fiduciary duty of the personal representative., Mereover, the staff
believes that it is important that the statute make clear that court
approval must be obtained before taking & proposed action if an
ocbjection is received., Subdivision {(d) makes this clear. The staff
recommends that this subdivision be retained without change.
Technical correction
Collier ({Exhibit 5) suggests that with word ‘"advice" be
substituted for "notice” in the Comment, fourth paragraph, second line,

second word. We will make this change.

§ 10560, Effect of fallure to objiect to proposed action (pages 30-32)

There was considerable concern expressed about this section by the

persons who commented on the tentative recommendation, There was
general agreement among the persons who commented that the personal
representative should be protected from an unhappy beneficiary who
received an advice of proposed action and failed to object. Concern
was expressed that the section as drafted might defeat this objective.
San Diego Bar (Exhibit 6) "approves of narrowing the CGCourt's
ability to review proposed actions when no one who has received notice

of proposed action has filed a timely objection., This change appears

~26-




to preclude the disgruntled beneficiary who files ne objection from

coming to the Court and suggesting to the Court that on its own meotion

the proposed action be examined.”

San Mateo Bar (Exhibit 2) group reached the following consensus:

We believe that the proposed language allowing a person the right
to have the court review an action taken by the executor which had
not been earlier objected to by the person may he too broad. We
helieve that while in principle, a "second look"™ at an executor's
actions may be appropriate, it should be limited te situations in
which there has been an intentional fraudulent misrepresentation
on the original Advice of Proposed Action or a williful
nondisclosure of a materlal fact which, had it been disclosed,
would have led the reciplent of the Advice to object.

Dennis-Strathmeyer (Exhibit ?7) has the same concern as the San

Mateo County Bar Associlation:

does

Regarding court review despite failure of an heir to object,
I am not sure what we gain by requlring "clear and convincing
evidence that the personal representative violated an applicable
fiduciary duty in taking the action.” I think the act sheuld
protect the honest executor who sells a $100,000 house for $95,000
no matter how convincing the evidence that the house is worth
$100,000. The issue here is not the clarity of the evidence, but
the degree of culpability. The latter issue 18 related to the
amount of disclosure in the notice.

Consider the common sort of case where the personal
representative is one of the decedent's several children, and the
representative sells the $100,000 house to one of his issue for
$95,000. Obviously court review should be avallable iIf the
identity of the buyer was not disclosed in the advice of proposed
actlion and/or there wasz actual knowledge of value of the property
which was not disclosed or known to the other heirs. But I am not
sure review should be available if the entire family believed the
property was worth $95,000 and everyone consented.

I don't have a speclfic suggestion for revision of proposed
Section 10560, but I am not comfortable with what we have.

Flinn (Exhibit 8} also believes that the Tentative Recommendation
not provide enough protection to the persconal representative:

I do not think, however, that the new expansion of rights for cne
who fails to object to a proposed action 1is reasonable or
necessary. The right exists, always, to make a claim of breach of
fiduciary obligation, and this further language can only serve to
confuse and lead people to believe that they can still set aside
independent administration action, even 1f they fail to respond to
a notice of proposed action. That is simply the opposite of what
is intended by the giving of the notice,
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The Kern County Bar does not approve of placing on an objecting
party the burden of establishing breach of flduciary duty by “clear and
convincing evidence.” The Kern County Bar helieves that it unelear
exactly what the effect of the burden of proof will have. The Kern
County Bar states:

Qur committee felt that the recommendation that a person who
fails to object after receiving an advice of proposed action must
show a violation of fiduciary duty by clear and convincing
evidence in order to obtain court review of the action places too
great a burden on the objecting party. It should be sufficient
that the objecting party establishes by a preponderance of the
evidence that a breach of fiduclary duty has cccurred.

We also felt that the effect of this provision was unclear
from the point of view of procedure. It Implies that there is a
two-step process in which the court first decides whether the
objecting party has established by clear and convincing evidence
that a violation of fiduciary duty has occurred and, if that 1s
established, then conducts a hearing on the propriety of the
action. Presumably, the burden of proof at the hearing on the
propriety of the action 1s preponderance of the evidence, but this
is obviously anomalcus because the objecting party has already
established by clear and convincing evidence that a breach of
flduciary duty has occurred. Some clarification should be made
both as to procedure and as to the degree of proof reguired.

The staff bhelieves that the intent of adding the "clear and
convincing evidence™ standard i1s to require that there De clear and
convineing proof that the personal representative viclated a fiduciary
duty. In other words, unless it Is clear that the action was improper,
the action can not be reviewed, In view of the comment of the Probate
and Estate Planning Section of the Kern (ounty Bar Assoclation and the
other comments the Commission received on the Tentative Recommendation,
the staff believes that the statute should be be made more
understandable and should better deal with the extent to which the
court can review a matter where a person given notice falls to object.
This could be acecomplished by adopting the suggestion of the San Mateo
Bar Probate Section that court review of an action by the personal
representative where the person given notice failed to object be
limited to the situations in which there has been an Intentional
fraudulent misrepresentation on the original Advice of Proposed Actiom
or a wlllful nondisclosure of a material fact which, had it been
disclosed, would have led the recipient of the Advice to cbject. But
see also the revision set out below based on the suggestion of Mr.

Collier.
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Collier {Exhibit 5) expresses great concern about Secticn 10560.
He is concerned that the section will invite a court review of any
independent action whenever the heneficiary is unhappy with the action
taken or the result, In response to his suggestion, the staff
recommends that Section 10560 be revised to read In substance as
follows:

10560. (a) For the purposes of this section, A a person who
has been given advice of proposed action may object to the
proposed action only by one or both of the following methods:

{1) Delivering or majling a written objection as provided in
Section 10557.

(2) Serving a restraining order under Section 10558 before
the date specified in the advise of proposed action on or after
which the proposed action is te be taken, or hefore the proposed
action is actually taken, whichever 1s the later time.

(b} Except as provided in subdivisiona (c) and (4}, #£he
£failure-to—object—as—provided—-in-subdivision—{a)-in—a waiver-of
an¥y a person who has been given advice of a proposed action, as
provided in Sections 10550 to 10556, inclusive, and who has failed
to object as provided in subdivision {a} waives the right to have
the court later review the proposed action or ctherwise object to
the proposed aciion after it has been taken.

(c) The court may review the action taken upon motion cof a
any Interested person, including & creditor of the estate, who £1)
establishes that he or she did not actually recelve the advice of
proposed action before the time to object explired er——{2)
establichep--by—elear-—and--convineing-evidence—-that-the-—personal
represerptative-vielated-an-applicable-£iduciary-duty-in-taking—the
aetien.

{(d) The court may review the action of the personal
representative on its own motion where necessary to protect the
interests of any-ef-the-foilewing+s

£13—hA--arediteor—of-the-estate—who-did--not—aotually-—-reeaive
edviee-ef—the-prepoged-actiony

£23-Ar
an heir or devisee who establishes both of the following:

€AY (1) At the time the advice was given the helr or devisee
lacked capacity to object to the proposed action or was a minor.

£B)} (2) No advice of proposed action was actually received by
the guardian, conservater, or other personal representative of the
helr or devisee.

The staff believes that the revised section will deal adequately
with the concerns expressed by the varlous persons who commented on the
section and at the same time not substantially undercut the finality of
an advice of proposed action. Collier would also delete subdivision

{a) of BSection 10560 as unnecessary. However, this subdivision is

necessary. The subdivision indicates when the restraining order must
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be served in order to be considered a proper objection., Perhaps the
subdivizion should be the last subdivision of the section rather than
the first.

One significant revision in subdivision {(b) is to require that the
advice of proposed action be glven as provided in Sections 10550 to
10556, Inclusive. This revision makes clear that the advice of
proposed action must describe the proposed action in reasonably
specific terms and contain the information required by the statute and
must be properly delivered or mailed.

Title Insurance Companies (Exhibit 17) comment concerning Section
10560(c):

This section concerns that a court may review action taken by the
perscnal representative upon motion of a person who establishes
that they did not receive notice or who establishes a breach of
the personal representative's fiduciary duty. 1 was concerned if
there is a corresponding statute of limitations with respect to
such a person bringing an action for review to the court's
attention or does the Commission consider it necessary to have a
gstatute of limitations. If the action tsaken by the personal
representative could be upset, this might be of concern to bona
fide purchasers for wvalue. On page 32 under Section 10561 basic
protection is given to bona flde purchasers for value but 10561
does mnot list for inclusicns those actions by the personal
representative which may now be objected to under Section 10560.

The staff believes that this suggestion should be considered when
the Commission considers the general provisions relating to review by
the court of actlons taken by the personal representative. We not
believe that it would be desirable teo attempt to draft a speclal
statute of limitations for review of actions taken under Iindependent
administration, since we anticipate that the review of those actlions

ordinarily will be in connection with accountings.

10561, Protection of persons deall i ood faith wit ersonal
representative (page 32)
Title Insurance Companies (Exhibit 17) comment:

On page 32 under Section 10561 basic protection is given to bona
fide purchasers for value but 10561 does not list for inclusions
those actions by the personal representative which may now be
objected to under Sectlon 10560.

The staff does not see the need to add anything to Section 10561,

The provisions listed in the section include all those that impose a
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duty on the personal representative that might result in liability if
the provision is not complied with., Section 10560 imposes no duty on
the perscnal representative, We do not recocmmend any change in Section
10561.

10600, Judicial Gouncil form for advice of propesed action e

The Judicial Council has prescribed the form for the advice of
proposed action., See Exhibit 23 attached. The staff believes that
this form, which makes it easy to make an objection to the proposed
action or to consent to the proposed action, should be used instead of
some other form that makes it more difficult for the person recelving
the form to object to the proposed action. Accordingly, we recommend
that the following be substituted for Section 10600:

10600, The form used to give advice of proposed action shall
be one of the following:

(a) The form prescribed by the Judicial Council for Advice of
Proposed Action.

(b) A form that is the substantial equivalent of the form set
set out in Section 10601, including the portion of the form which
permits a person to object to the proposed action.

10601, Form for advice of proposed actio ages 33—

Concerning the form for advice of proposed action, Kellogg
(Exhibit 9) comments:; "This 1s excellent. It reflects current PFlain
English principles in every respect.,”

The staff recommends that the Judicial Council form as it
presently exists (set out In Exhibit 23 attached) be substituted in
Section 10601 for the form now set out in Section 10601.

§ 10602, Judicial Council form for objecting to proposed action
ggage 35!

Collier (Exhibit 5) comments:

Since the Judiclal CGCouncil now has a form for objecting to
proposed action, it would be appropriate to incorporate the
essence of that form in Section 10602 and allow an objection to be
in a form substantlally similar to either the Judicial Council
Form or the statutory form.

This suggestion cannot be adopted. The Judicial Council form for
making an objection 1s a part of the form for advice of proposed
action. See Exhibit 23 attached. The entire form for making an

objection consists of the following:
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OBJECTION TO PROPDSED ACTION
[ 1 1I object to the action proposed above,

NOTICE Sign and return this form to the address in item 5.
It must be received before the date in box in item 3, or
before the proposed acticn is taken, whichever is later,
{You may want to ma&ke a copy for your records.)

Date:

I I T S I B I SR N R A SR R A B I )

{Type or Print Hame) {Signature cof Objector)

Recognizing that the Judlicial Council has prepared a form for
objecting to a proposed action, the staff recommends that Section 10602
be revised to delete subdivision (a).

§ 10603. Statutory form for walver of advice of proposed action

{papes 35-37)

Technical Improv n to Improve R ibili

Kellogg (Exhibit 9) suggests Iimprovements in the warning,
stating: "I have, in my corrections, switched some passive wvoice
structures to active volce and inserted personal pronouns so that
readers identify themselves In the warning." Te adopt these
suggestions, the staff recommends that the Warning set out in the
Tentative Recommendation as indicated below:

WARNING. THE LAW REQUIRES THAT ¥0U~.-BE--GIVEN THE PERSONAL
REPRESENTATIVE GIVE YOU NOTICE OF CERTAIN ACTICNS THE PERSONAL
REPRESENTATIVE PRCOPOSES TO TAKE WITH RESPECT TO ©PROPERTY OF THE
ESTATE. THIS-NOTICE-MUST--BE-CIVEN-BEFORE-THE--PROROSED--AGTION —I5-TAKEN
THE PERSONAL REPRESENTATIVE MUSY GIVE YOU THIS NQOTICE BEFORE TAKING THE
ACTION.

YOU HAVE THE RIGHT (1) TO OBJECT TQ A PROPOSED ACTION AND (2 TO
REQUIRE THAT IP--BE-TAKEN--ONLY¥—UNDER--FHE---SUBRERVISION-~0F THE COURT
SUPERVISE THE PROPOSED ACTION. IF YOU DO NOT OBJECT EEFORE THE AGTION
IS-TAKEN; PERSONAL REPRESENTATIVE ACTS, THEN YOU LOSE THAT RIGHT AND
YOU CANNOT OBJECT LATER.

IF YOU SIGN THIS FORM, YOU WAILVE-THE-GIVE UP YOUR RIGHT TO RECEIVE
NOTICE. THIS MEANS THAT YOU GIVE THE PERSONAL REPRESENTATIVE THE RIGHT
TO0 TAKE ACTIONS CONCERNING THE PROPERTY OF THE ESTATE WITHOUT FIRST
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GIVING YOU THE NOTICE REQUIRED BY LAW, AND YOU CANNOT OBJECT AFTER THE
ACTION IS TAKEN.

IF ¥YOU SIGN THIS FORM, YOU MUST ALSO CHECK ONE OF THE BOXES BELOW
TO INDICATE WHETHER YOU WAIVE GIVE UP:

{1) THE YOUR RIGHT TO HNOTICE OF ANY ACTION THE PERSONAL
REFPRESENTATIVE MAY DEGIDE TO TAKE.

(2) THE YOUr RIGHT TOQ NOTICE OF ONLY ONE OR MORE PARTICULAR KINDS
OF ACTIONS.

YOU HAVE THE RIGHT TO REVOKE CANCEL THIS WAIVER AT ANY TIME BRY
ROTIFYING THE PERSONAL REPRESENTATIVE ORALLY OR IN WRITING 6F--THE
REVOGATION THAT YOU CANCEL THIS WAIVER,

[Material Omitted — To be Retained Unchanged]

3. I-hersbr-wadive--the By signing below, I waive my right to
advice of proposed action with respect to the following (Check cnly one
box ealy-to indicate your choice:

[ 1 (a) Any action the personal representative is authorized to take
under the Independent Administration of Estates Act,

[ 1 (b) Any of the kinds of transactions listed below that the
personal representative 1s authorized to take under the
Independent Administration of Estates Act.

Dated:

(SIGNATURE OF PERSON EXEGCUTING SIGNING WAIVER)

Print your name:

Your address:
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Collier (Exhibit 5) makes the following suggestion:

Under subdivision (b), the statutory form speaks throughout
of giving "notice" of certain action but does not speak of an
advice except in the caption. I would suggest for clarity that at
the beginning of the second sentence of the warning, after the
word "notice," the following language should be inserted: “"known
as an advice,”

The staff would prefer to revise the caption to the form to
substitute "WAIVER OF NOTICE OF PROPOSED ACTICR" for the present
language "WAIVER OF ADVICE OF PROPOSED ACTION." We should provide
something the ordinary citizen can understand, even though we do not
use the precise language used in the statute.

Moore (Exhibit 15) asks whether the box selected in the statutory
form should be initlaled instead of checked.

Ex les of the T £ Noti Bei Waiv

The Probate and Estate Planning Section of the Kern County Bar
Association (Exhibit 12) suggests that the Statutory Form 1include
examples of the types of notices being walved. Does the benefit of the
examples outweigh lengthening of the WARNING portion of the form? The
gstaff recommends against adding examples to the WARNING portion of the
form.

Collier (Exhibit 5) suggests:

Paragraph (3), dealing with a walver of a right te advice in
subparagraph (b)), refers to varicus kKinds of transactions listed
below, That is not meaningful to a party executing the walvers.
Perhaps there should be general categories of transactions listed
which they could check, such as {(a) real property transactions,
{b) security transactions, (c¢) personal property transactions, {(d)
financial transactions and borrowing of funds, etc,

The staff had anticipated that the attorney for the personal
representative would prepare the waiver form and insert in the form the
types of transactions for which waiver is sought; the person executing
the waiver would decide only whether or not te walve notice of those
transactions. The Commission could, however, list various categories

for which a walver might be sought, as suggested by Mr. Collier,
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including one "Other »" 80 that the
form could be completed and used by a person who does not have the

benefit of legal counsel,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Mema 86-200 Study L-1028
EXHIBIT 2

CaAaRR, MCCLELLAN, INGERSOLL, THOMPSON & HORN
ATTORMNEYS AT LAW

SECURITY PACIFIC BULDING ROBEAT H. THOMPSON LUTHER M. CARR
ALBERT 4 mORN FRANK B INGERSOLL, JR.
218 PARK ROAD, POST OFFICE BOX 513 oy D B om0
BURLINGAME, CALIFORNIA 401 - 0513 ARTHUR H. BREDENBECHK arF COUNSEL
(41%) 342-9800 iyl .
. : £, H. COSGRIFF
May 3(]' 19886 ROBERT A NEBRIG (8801947}
: RICHARD C. BERRA
L MICHAEL TELLEEN + {E'D MeCLELLAN
LAGE E. ANDERSEN 285-1985)
. ‘ KEITH P BARTEL
California Law Revision Commission MARK A CASSANEGD SAN FRANCISCO
K N N LAURERCE M MAY {415) 434-4800
400 Middlefield Road, Suite D=2 PENELOPE C. GREENBERG
; : KRISTI COTTON SPENCE
Palo Alto, Califeornia 94303-4739 ROBERT W PAYNE PALO ALTO
JAMES R. CODY (418) 595-5440
GWENDOLYN ¥, MITCHELL
PAUL M. KAWAKAM! TELECORIER
. MARK O HUDAK =) 3427
Dear Ladies and Gentlemen: DAVID M. MexiM (415) 342-7805

JORDAN W CLEMENTS
EDWARD J WILLWG IT

Re: Comments on studies L-1010 and L-1028

A subcommittee of the San Mateo County Bar Association’s Probate
Section met in order to review and discuss the above-referenced
studies and their recommendations. The subcommittee consisted of
the following: William Penaluna, Esqg., Phillip M. Lev, Esqg.,
Michael P. Miller, Esq., and Keith P. Bartel, Esq.

The following represent the group's consensus.
With respect to study L-1028:

We believe that the proposed language allowing a person the right
to have the court review an action taken by the executor which
had not been earlier objected to by the person may be too broad.
We believe that while in principle, a "second look” at an
executor's actions may be appropriate, it should be limited to
situations in which there has been an intentional fraudulent
misrepresentation on the original Advice of Proposed Action or a
willful nondisclosure of a material fact which, had it been
disclosed, would have led the recipient of the Advice to object.

o

Your attention and consideration of the above is appreciated and
any of the members of our group would be pleased to respond to
any inquiries which you may havé.

San Matec County Bar Association
Probate Section
KPB:sh
enclosure :
cc: Honorable Harlan K. Veal

William Penaluna, Esqg.

Phillip M. Lev, Esg.

Michael P. Miller, Esq.

Jms



Memo 86-200 Study L- 1028
EXHIBIT 3

_A_ Matthew Bender . Matthew Bender

& Company, Inc.
2101 Webster Street
Past Office Box 2077 -
' K Qakland, CA 94604
o - {415) 446-7100

-

. May 7, 1986

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA  94303-4739

Re: Tentative Recommendations Relating to Probate:
Independent Administration of Estates and Initiating
Administration

Gentlemen:

Thank you for copies of the above-referenced proposals.

With respect to proposals regarding independent adminis—
tration of estates, in addition to the comments above regarding
the form of notice and the distinctions between financial
institutions: :

Comment to §10559(4). Civ. Code § 3333 and existing case
law seem to provide adeguate definition of the liability
for breach of fiduciary duty. Nevertheless, the more
explicit standard proposed for trustee liability in AB 2652
(§§ 16400-16465) seems reasonable. I see no need for
different standards for different types of fiduciaries and
fear that any expansion of the standard or too explicit a
description of it will discourage independent o -
administration. This would be especially so if independent
administrators' liability were broader or more explicitly
set forth than regular administrators'. 1I'd prefer § 10559
(d) said only that the independent administrator's
‘liability to devisees is the same as a trustee's to
beneficiaries under §§ 16400-16465. '

Sincerely,

z&’% / 42 fro

Beryl A. Bertucio
Senior Legal Writer

BAB/mec



Memo 86-200 EXHIBIT 4 Study L- 1028

RAWLINS COFFMAN

POST OFFICE BOX 158 ’ ATTORNEY AT LAW TELEPHOME 527-2021
RED BLUFF. CALIFORNIA 35080 AREA CODE 316,

April 25, 1986

California Law Revision Commission .
4000 Middlefield Road, Suite D-2 '
Palo Alto, CA 94303=4739

Gentlemen:

Thank you for your March 31, 1986 transmittal. I
am leaving for the east coast in the immediate future and
may not have an opportunity to write in greater detail.

' First, with respect to the revision of INDEPENDENT
ADMINISTRATION OF ESTATES ACT, may I suggest that the waiver
of advice of proposed action should not be applicable to _
sales of real property. Only by giving the complete notice
may the personal representative mitigate personal liability
for violations of its fiduciary duties. For example: in my
opinion, if a sale is made without court confirmation and the
purchaser quickly resells the real property for a much greater
price than that paid, the personal representative and its
attorney are subject to suit by the heirs and/or devisees for
the difference in price.

If possible, I will write to you further before the
June lst deadline. 1In any event, please keep me on your mail-

ing list.
i;jruly yours,

RAWLINS COFFHAN
RC:mb



. Study L-1028
Memo 86-200 EXHIBIT 5 ¥

LAYW OFFICES

IRELL & MaNELLA

A PARTHEASHIP NCLUDING PROFESSIONAL CORPORATKING
1800 AVENUE OF THE STARS
SUITE‘900

CABLE ADDRESS: [RELLA LOS ANGELES, CALIFORNIA Q0067 ORANGE COUNTY QFFICE

TELEX I@i258 1213) 2771010 AND B879-2500 840 NEWSORT CENTER DRIVE, SUITE SCQ
TELECOPIER NEWPORT CENTER
{#13] 27¥-5A804 AND S553-9276 POST QFFICE BOX 7310
NEWFORT BEACH, CALIFORNMIA 92560
WRITER'S DIRECT DIAL NUMBER June 5 ’ 198 6 TELEPHONE [7i4} TEO-02%1 :

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94303

Re: Study L-1028 - Tentative Recommendation
on Independent Administration of Estates

Dear John;

I have reviewed the Tentative Recommendation relating
to Independent Administration of Estates, which Recommenda-
tion is dated March 1986 and herein submit my perscnal
comments with reference thereto. As vou will recall, I had
reviewed an earlier version of the sections dealing with '
independent administration and had submitted a letter thereon
dated August 27, 1985, which is attached to the First Supple-.
ment to Memorandum 85-71.

My comments and observaticns are as follows:

1. Section 10400 Lowering the case on the word
"the" seems appropriate in referring to the Act.

2. Section 10404 (a) (3) (A) and (B): Both {a) and {(B)
contemplate a petition for grant of "full authority" under
the Act. This obviously contemplates the power to sell,
exchange or grant options on real property without court
confirmation., However, there are a number of other changes
in the Act and a personal representative might want to
petition for what is also referred to as limited authority
under this revised Act. Therefore, perhaps both (A) and (B} E
should allow a petition for "full authority” or "limited "
-authority.”

3. Section 10450(b) {1) and (2): The comment which
follows refers to (b} (1) as "full authority™ and {b) (2} as
"limited authority." This differentiation, of course,
already exists on the Judicial Council Forms for a petition
for probate and for an order admitting the will to probate.
The terms "full authority" and "limited authority" are also

SR CREPRY W 1

- i




. IrRELL & MANELLA

A PARTHE RSP fLUTIND PROFE

Mr. John H. DeMoully
June 5, 1986
Page Two

referred to in other comments, such as the comments following
Sections 10501 and 10502. The word "full" might be added at
the beginning of (b} (l), so that sentence would read "Full
authority to administer the estate under this part.” In (b)
{2), the following phrase might be added at the end of that
subparagraph "the authority granted pursuant to this paragraph
shall be known as limited authority.”

4. Secticn 10451(b): Should not the reference to
Section [1200] be to Section [1200.5]1? Paragraph (¢) has
a2 proposed statement in the notice of hearing. The second
sentence of that statement, of course, 1s inaccurate in that
it indicates that all action can be taken without court super-
vigsion, whereas certain actions, such as commissions, fees,
accountings and distributions do require court supervision.
However, this is perhaps too technical a modification of that
sentence to be meaningful to those who receive the notice
- of hearing. However, this sentence might be modified to
state "This authority would permit the persorial representative
with certain exceptions to act without court supervision that
would otherwise be requiréed.” The reference in paragraph (b)
to mailing notice to the person named as executor would rarely,
if ever, apply in these situations. The person named as
executor, if he or she has not declined, normally is going to
be the petitioner. If the person has already declined to
act, notice would not seem necessary. . Further, it would seem
unlikely that anyone other than the person petitioning for
appointment as personal representative would ask for inde-
péndent powers. The reguirement of notice to the person named
as executor, if not the petitioner, is probably an appropriate
addition, although as noted it will almost never apply.
, 5. Section 10454: As I read this section, the only
notice of hearing on a petition toc revoke independent admin-
istration would be the notice given to the personal repre-
sentative. Thus, it becomes a two-party proceeding, the
petitioner and the perscnal representative. Others interested
apparently receive no notice and would not be participants.
While this is existing law, it is a little unusual because
of the limited notice. All perscns interested in the es-
tate are obviocusly given notice of the petition for inde-
pendent administration.

6. Section 10500(a){2): This subparagraph would be
more accurate if on the sixth line following the word
"commissions" the following words were added: "exposure
to the market." This would cover the requirement of satis-
fying the court as to exposure to the market pursuant to

‘mn.l\.(... a
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IRELL & MANELLA

A PARTHERSHH INCLUTHNG PROFESS|CimAL CCHRROIRAT ION S

Mr. John H. DeMoully
June 5, 1986
Page Three

Probate Code Section 785. This subpargraph (2) alsoc seems
somewhat out of place but perhaps there is no other logical
place for it to be at present. The comment might alsc be
modified to make reference to the fact that exposure to the
market requirements do not apply to independent sales.

7. Section 10502: I believe there has been confusion
for some time over the very broad grant of independent powers
under proposed Section 10502 (former Section 591.6) and the
requirement of advice under proposed Section 10551 {former
Section 591.3). The reason for this is that the general grant
of powers includes essentially four types of powers, namely,
(a} those which any personal representative can exercise with-
out court supervision, whether or not independent administration
exists; (b) those which can be handled under independent admin-
istration only by serving advice of proposed action; (c¢) those
which can be handled under independent administration without
advice of proposed action, but which formerly would have re-
quired a court petition; and (d) those where an advice is
sometimes but not always required.

As to category (d), for example, the right to borrow
money is mentioned both in 10502(d) and in 10551(j). Similarly
the right to pay a family allowance is covered generally in
10502 (n} and more specifically in 1055l1l(g). Also, the right
to continue a business is covered generally in 10502(m) and
more specifically in 10551(f). Section 10502 (c) gives -
general authority to invest surplus monies in accordance with
the will, while 10551 (h} requires an advice as to any invest-
ments with certain exceptions relating tc cash accounts, govern-
ment securities, etc.

Because all persons who read the statute are not
perhaps careful enough to read related sections, there is,
as noted, I believe some confusion as to which powers can be
exercised without any advice. Therefore, if the powers under
10502 could be grouped into different categories as menticned
above, I am sure it would make the statute much easier to under-
stand. For example, those specific powers mentioned above might

be put in a subsection of 10502 which states that the following

powers are subject to the provisions applicable to advice of
proposed action to the extent provided in Section 10551 and
then list the power to continue a business, the power to grant
family allowance, the power to borrow and other similar pro-
visions. :
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IRELL & MANELLA

A PARTHLRSHIP INCLLINNG P 'l oM

Mr. John H. DeMoully
June 5, 1986
Page Four

| rrr——r e v e e I ey W A g Pt -,

The language found in 10502 and 10551 dealing with
continuance of a business is not consistent. It would seem
that those two definitions should be the same to avoid con-
fusion.

While 10502 in the introductory clause does say
that the powers listed "can be exercised in the manner pro-
vided in this part" the segregation suggested, I believe,

- would be helpful.

Section 10502({p), I believe, is intended to allow
a perscnal representative not only to grant an exclusive
right to sell for a period not to exceed 90 days, but grant
a renewal of that right for additional 90-day periods.
Perhaps this can be clarified.

In connection with the Note which follows Section
10502, the third sentence could be clarified, if focllowing
the last word of the sentence, the following was added:
"which do not require court petitions."

8. Secticn 10550(a): In the last sentence the phrase
"under Section 10502" is perhaps unduly restrictive unless
all powers that can be exercised by a personal representative
with or without a court petition and with or without advice
are actually listed in Section 10502. A more general
reference might be more appropriate. ' :

Vh
¥
b

Section 10550(b}: I believe this first sentence
could be clarified by rewording it to read at the end of
the second line "give advice cof any proposed action referred
to in Section 10502 even if not described in Section 10551."

9. Section 10551(a) and (b): Since this advice is re-
guired only if full authority is granted, it might be appro-
priate to add at the end of both (a} and (b} the phrase "if
full authority has been granted." Reference is made to the
earlier discussion in this letter about using the phrases
*full authority" and "limited authority."

YO S LU PPTRE . L S

Section 10551(f): The last phrase would be more
accurate if it read "or selling or incorporating such a
business."” As you will note, each subparagraph is started
with a word ending in "ing." For consistency, that should
be incorporated in the last phrase in (f). '
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"IRELL & MANELLA

A PARTWEREHIS

Lot CoOmp

Mr. John H. DeMoully
June 5, 198¢
Page Five

Section 10551(g): Again, for consistency, (g)
should start out with the word "paying" for the reascons
mentioned with reference to subparagraph (f).

Section 10551(h): Since 10502(b) and 10551{h)
in many ways parallel each other, I was not sure why the pro-
visions found in 10502 (b) {2} were not carried forward to
10551(h). All other provisions appear to be carried forward.

10. Section 10552(d): This notice requirement to
persons interested in the trust seems inconsistent with
the current definition found in Probate Code Section 34

. of a devigee., Presumably, the trustee as a devisee would

be the only one normally required to receive notice of
proceedings invelving the probate estate. Perhaps that is
being generally revised in accordance with the trust notices.
However, the relationship is obvicusly different between

the executor where the trustee is a beneficiary and where
the trustee is giving notice to those beneficially interested
in the estate. In short, I question the advisability of

what is subsection (d).

11. Section 10554, Comment: The word "propesed" in
the second to the last line of the comment is misspelled.

12. Section 10558: The first sentence might be clari-

fied by adding the following language after the word "proceed-

ing” in line six, namely, "at any time before the proposed
action is taken." ,

The distinction in Section 10557 and 10558 between
those who are actually given advice of proposed action and
those who are entitled to advice but for some reason may not
receive an advice is perhaps more confusing than helpful. To
illustrate, if a person who is entitled to advice under 10552
learns of the proposed action but was not given a proper ad-
vice, presumably that person can only act through a court
restraining order under Section 10558. Query if this limita-
tion is appropriate.

13. Section 1055%: There is some logical inconsistency.
between subparagraph {a) and subparagraph (d). Subparagraph

(a) states that, if the personal representative has received

a written cbjection or a restraining order, the representative

shall "submit the proposed action to the court and may take
the proposed action only under such order as may be entered
by the court." Yet, subparagraph (d) contemplates that the
personal representative might in fact proceed with the trans-
action without filing a petition with the court but, if he
did so, it would be a violation of his fiduciaries duties.

oo
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IRELL & MANELLA

A MANTHERSHIP INCLUDING PROFESSICNAL CORPORATIONS

.

Mr. John H. DeMoully
June 5, 1984
- Page Six

It is certainly the view of some practitioners that, not-
withstanding an objection from the beneficiary in writing,
the personal representative might proceed with the trans-
action at his own risk, subject to any possible surcharge.
You might give further consideration to the interrelation

of paragraphs (a) and (d). Y¥You will note in this regard
Section 10561 which protects the third party notwithstanding
the personal representative's failure to file a court peti-
tion under 10559.

In the comment, fourth paragraph, second line, the
second word, "notice" perhaps should be "advice" for con-
sistency.

14. Section 10560: Paragraph (a), including sub-
paragraphs (1) and (3}, does not seem to be necessary in
light of Sections 10557 and 10558. I would think that
Section 10560 could merely start out with a new section (a) -
stating "Any person who has been given advice of a proposed
action and who has failed to object as provided in Sections
10557 and 10558 waives the right to have the court later
review the proposed action or otherwise object to the pro-
posed action after it has been taken." The remaining para-
graphs could be relettered.

The addition of subparagraph (2) in paragraph (c)
it seems would invite a court review of any independent
action whenever the beneficiary was unhappy with the action
taken or the result. The beneficiary could obviously argue
that for whatever reason the personal representative did not
act in his or her best interest and thereby breached the
fiduciary's duty to the beneficiary. While the example given
in the comment is perhaps a fairly clear example, this type
of provision, it would seem, will substantially undercut the
finality of an advice of proposed action.

" In the second paragraph of the comment, last £ull
llne, the word "against" is misspelled.

15. Section 10602: Since the Judicial Council now
has a form for objecting to proposed action, it would be
appropriate to incorporate the essence of that form in
Section 10602 and allow an objection to be in a form sub-
stantially similar to either the Judicial Council Form
or. the statutory form.

SO e O I PRRE Vg o
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. “iR‘E’LL. & MANELLA

A PRTRIAIMIP [NCLLIDING PROFESSIONAL CORPORATHOHS

Mr. John H. DeMoully
June 5, 1986
Page Seven

16. Section 10603{(a): For consistency with Section
10600, should not the party have the right to use either the
Judicial Council Form or a form substantially similar to
the statutory form? The last sentence of (a)} says that,
if the Judicial Council prescribes a form, that form "shall
be used.” Section 10600 gives the option to use either
the Judicial Council Form or a form substantially similar
to the statutory form.

Under (b), the statutory form speaks throughout
of giving "notice" of certain action but does not speak of
an advice except in the caption. I would suggest for clarity
that at the beginning of the second sentence of the warning,
after the word "notice,” the following language should be
inserted: "known as an advice."

Paragraph (3), dealing with a waiver of a right
to advice in subparagraph (b}, refers to various kinds of
transactions listed below. That is not meaningful to a
party executing the waiver. Perhaps there should be general
categories of transactions listed which they could check,
such as (a) real property transactiocns, (b) security trans-.
actions, ({(c) personal property transactions, (d) financial
transactions and borrowing of funds, etc. Also, in sub-
paragraph (b), the word "representative" is misspelled.

As noted above, the foregoing are my personal comments
and are intended to be of a technical nature in most instances.
I hope they will be of assistance to the Commission and its
Staff.

Sincerely, e )/;/
77

Charles A. Collier, Jr.

CAC:vjd

cc: James Willett, Esqg.
James Quillinan, Esqg.
James Devine, Esq.
James Opel, Esqg.
Irwin Goldring, Esq.

e b = g
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CRABTREE 8 CGOODWIN

- ATTORKEYS AT LAW
BROOKS CRABTREE SUITE 402, CRABTREE BUILDING AmEa CopDE 619

JAMES GOQDWIN 303°A STREET TELEPHOMNE 233 -6161
DANIEL €, CRABTREE SANM DIEGO, CALIFORNIA 5210)
May 7, 1986

Mr. John H. DeMoully, Esquire
Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Paleo Alto, CA 94303-4739

Re: Tentative Recommendation Relating to
a) Independent Administration of Estates
b) Opening Estate Administration

Dear Mr. DeMoully:

On May 5, 1986, the San Diego County Bar Association
Subcommittee for Probate, Trust and Estate Planning Legislation
met to consider among other documents, the tentative
recommendation in the new Estate and Trust Code regarding
a) Independent Administration of Estates and b) Opening Estate
Administration.

Regarding the tentative recommendations relating to
Independent Administration of Estates, our comments are generally
favorable and the Subcommittee especially liked the idea of using
proposed actions as an independent administration procedure even
when not required. The Subcommittee also approves of narrowing
the Court's ability to review proposed actions when no one who
has received notice of proposed action has filed a timely

. objection. This change appears to preclude the disgruntled
beneficiary who files no objection from coming to the Court and
suggesting to the Court that on its on motion the proposed action
be examined. '

I hope these observations will be useful in the re-draft of
the new legislation, and I look forward to future tentative
recommendations. I might also add that everyone on the
Subcommittee finds it wery useful to have the opening five to ten
pages of the tentative recommendations compare and contrast
present law with proposed law. This background technigue not
only gives us all a guick idea of the changes to be made, but
allows us to reflect on whether the proposal is a useful one in
light of past experiences. It also makes woluminous materials
much easier to digest.

Very truly yours,

Daniel B. Crabtree, Chair
.DBC/mam

Y o — . - .
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CALIFORNIA CONTINUING EDUCATION OF THE BAR

2300 Shattuck Avenue, Berkeley, CA 94704
{415) 642-3973; Direct Phone: (415) 642-8317

April 21, 1986

Nathaniel Sterling, Esq.

Asst. Executive Secretary
California Law Revision Commission
4000 Middlefield Road #D-2

Palo Altoc, CA 94303-4739

Re: Study L-1028; Independent Administration cof Estates
Dear Nat:

I have the following thoughts 1n response to your request for
comment :

A. The ability to grant Independent Administration of Estates’
Act (IAEA) powers to Special Administrators should not be limited
to special administratoers with general powers. 1f, for example,
the only reason for the appointment is to perform an act on an
emergency basis before an executor can be appointed, it might be.
critical for the special administrator to be able to accomplish
the act immediately by getting the necessary consents to the pro-
posed action and exercising IAEA powers. - (Looking at the special
administrator proposal, it is not at all clear to me that the court
otherwise has much power to authorize a special administrator to
perform acts on little or no notice.) ) .

B. I strongly approve the procedure permitting use of the IAEA
when it is not mandatory. This solves a major problem with the Act.

C. Regarding court review despite failure of an heir to object,
I am not sure what we gain by requiring "clear and convincing evi-
dence that the personal representative viclated an -applicable fidu-
ciary duty in taking the action." I think the act should protect the
honest executor who sells a $100,000 house for $95,000 no matter how
convincing the evidence that the house is worth $100,000.  The issue

here is not the clarity of the evidence, but the degree of culpability.

The latter issue is related to the amount of disclosure in the notice.

Consider the common sort of case where the personal representa-
tive is one of the decedent's several c:hlldren,r and the representative
sells the $100,000 house to one of his issue for $95,000. Obviously
court review should be available if the identity of the buyer was not
disclosed in the advice of proposed action and/or there was actual
knowledge of value of the property which was not disclosed or known
to the other heirs. But I am not sure review should be available if
the entire family believed the property was worth $95,000 and everyone
consented.

I don't have a specific suggestion for revision of proposed
section 10560, but I am not comfortable with what we have.

-1~
THE STATE BAR OF CALIFORNI!A / University of California Extension

CrTRIE o
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Ltr to Nat Sterling, dtd 4-~21-86, cont'd., p 2

D. I don't like the idea of having a statutory form for waiving
the advice of proposed action. I strongly believe anyone can waive
anything that is for their own benefit, but we don't need to come
up with forms to help them. The very act of creating a form gives
a transaction the appearance of legitimacy nc matter how many warn-
ings you write. When would a blanket waiver be appropriate? When
it is necessary to give the personal representative flexibility
while the heir is on African Safari? That problem could be solved
with a power of attorney, and perhaps we should leave it at that.

E. Perhaps we can now do without the transition provisions in

Prob C §10404. They are not really needed for the new changes, and
I don't see much point in worrying about the 1985 changes in 1988.

Very tr ours, _
;2?7/::’y Dennls =Strathm
JAD-S:dp :

g
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LAW OFFICES OF
LELAND, PARACHINI, STEINBERG,
Franw, MaTzGER & MELNICK

333 MARKET STREET-27m FLOOR
SAN FRANCISCO, CALIFORNIA S4105-2|71
TELEPROME: (415) 857-1800 TewEx: 278941

DAVID B. FLINM i TELECORIER: {415} 9-74-|5ao

May 23, 1986

California LLaw Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Gentlemen:

I have completed and enclose the questionnaire concerning probate
practice which was sent to me. Earlier, [ received for comment tentative
recommendations regarding the independent administration of estates and
opening of estate administration. 1 do have a few comments.

As to independent administration, [ heartily recommend the new
statutory waiver of advice of proposed action form. Maost executors or
administrators making use of the independent administration provisions are doing
so simply because they are in close relationship or contact with all of the
beneficiaries and the proposed transaction, often a sale of securities or property,
is already something that everyone has aqgreed to. 1 also concur with the
change regarding the over-the-counter securities, as today they are really as
susceptible of valuation as are those securities on a national exchange. [ do
not think, however, that the new expansion of rights for one wha fails to
-object to a proposed action is reasonable or necessary. The right exists,
always, to make a claim of breach of fiduciary obligation, and this further
language can only serve to confuse and lead people to believe that they. can
still set aside independent administration action, even if they fail to respond to
a natice of proposed action. That is simply the opposite of what is intended
by the giving of the notice.

Sincerely,
- . . : @ ¥
David B. Flinn
DBF:js

Enclosure
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MEMORANDUM : '
Date: April 20, 1986

FROM: 1Irving Kellogg , .
821 Mconte Lecn nrive : -
Beverly Hills, CA 90210
213-551-9127

To: Caiifornia Law Rev151on Commlssion
4000 Middlefield Road
Suite D-Z
Palo Altoc, Ca 94303-4739

Subject: Study L-1028, Independent Administration of Estates,
March 1986, and Study L-1010, Opening Estate Administration, :
March 1986.

Comments:
Study L-1028.

1. Page 4. I commend the Commission’'s development of a
Statutory Waiver of Advice of Propoused Action Form, and the
expansion of exemptions to over the counter securities as
stated.

The Commission should seek to insert more Statutory
Forms into the Probate Code so that there will be uniformity by
statute. This statutory uniformity should minimize lawyers'
failures to comply accurately with requirements and recipients’
challenges to carelessly prepared forms.

2. Page 33. The form for advice of propeosed action.

This 1s excellent. It reflects current Plain English
principles in every respect.

3. Page 36. WAIVER OF ADVICE OF PROPOSED ACTION.

Having been the original drafiperson of the Statutory
Wills, and having struggled with my colleagues over the need to
simplify the warning that appears on both of them, I am sensitive
to this type of warning. The following is my suggestion about
improvements in that warning. I have, in my corrections,
switched some passive voice structures to active voice and

inserted personal proncuns so that readers identify themselves in
the warning.



WAIVER OF PROPOSED ACTION

WARNING. THE LAW REQUIRES THAT THE PERSONAL
REPRESENTATIVE MUST GIVE YOU NOTICE OF CERTAIN
ACTIONS THE PERSONAL REPRESENTATIVE PROPOSES TO
TAKE WITH RESPECT TO PROPERTY QOF THE ESTATE. THE
PERSCONAL REPRESENTATIVE MUST GIVE YOU THAT NOTICE
BEFORE TAKING THAT ACTION.

YOU HAVE THE RIGHT (1) TO OBJECT TO A :
PROPCSED ACTION, AND (2) TO REQUIRE THAT THE
COURT MUST SUPERVISE THAT PROPOSED ACTION, IF
YOU DO NOT OBJECT BEFORE THE PRESONAL
REPRESENTATIVE ACTS, THEN YOU LOSE THAT RIGEHT

AND YOU CANNOT OBJECT LATER.

IF YOU SIGN THIS FORM, YOU GIVE UP YOUR RIGHT
To..'.. i

IF YOU SIGN THIS FORM, YOU MUST ALSO CHECK
ONE OF THE BOXES BELOW TQO INDICATE WHETHER
YOU GIVE UP:

{1} YOUR RIGHT....
{2) YOUR RIGHT....

YOU HAVE THE RIGHT TO CANCEL THIS WAIVER AT
ANY TIME, BY NOTIFIYING THE FERSONAL
REPRESENTATIVE ORALLY OR IN WRITING THAT YOU
CANCEL THIS WAIVER,

3. BY SIGNING BELOW, I WAIVE MY
RIGHT...{CHECK ONLY ONE BOX......

- {SIGNATURE OF PERSCN SIGNING WAIVER)
Print your name:
Your address-

T S —

Thank ydu for sending these réports.
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EXHIBIT 10
STATE OF CALIFORNIA
COURT OF APPEAL
SECOND DISTRICT—DIVISION FOUR
3580 WILSHIRE BOULEVARD
LOS ANGELES., CALIFORNIA 20010

" AOBERT KINGSLEY . ‘ April 16, 1986

ASSOCIATE JUSTICE

California Law Revision Commission
State of California

4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Gentlemen:

This will acknowledge receipt of your first
two tentative recommendations relating to
prbbate law. I can see in them nothing
objectionable; they merely fill in necessary
gaps left by the 1984 legislation.

Sincerely,
A s g

j-"{ et /j'/’;//."

Study L-1028 .

% !
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Memo 86-200 EXHIBIT 11 Study L-1028 A
- ) LAW DFFICES OF

VYAUSHAN, PAUL & LYONS
1418 MILLS TOWER
220 BUSH STREET
SAN FRANGCISCO 94104
[as) a@2-laZ3

AP R

May 22, 1986

E

i WA e+ Sk )

California Law Revislon Commission
%000 Middlefield Road, Suite D=2
Palo Alto, CA 9&303-4739

Re: Study L 1028
(Independent Administration of Estates)

Gentlemen:

—- . ---Thank you for sending‘me the above study.

H
{
H

¥
F
¥
F
¥
+
-
!

B
*
E

I generally approve of the changes proposed.
In particular, proposed Section 10551(3) regarding
over the counter sales seems an excellent proposal.

I am concerned about proposed Section 10453,

This concern applies, of course, to present Section
591.9. I feel that the amount of the bond should o i -
include the value of the real property sold. . The-- = = s T
purpose of the bond is as much applicable to real - : 4
property as to other property. L ' o ‘

- i

- "I am opposed to Section 10500(2) as it relates to. {
sales of real property. So many real estate sales are ]
bid up in court that the court supervision is of real ' '
public benefit, <Court supervision greatly increases the
likelihood of the best results for the eatate.

- j . - o T
- : Sincerely,

L

C e iy e b gl M P b 7

JGLsmr ' ' LYONS
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MICHAEL P. MEARS
A PROFESSICNAL CORPORATION
ATTORNEY AT LAW
2001-22ND STREET. SLITE 210
BAKERSFIELD, CALIFORNLA 93301

1808) 325-1818

May 29, 1986

John H. DeMoully

Executive Secretary

California Law Revision Comm1551cn
4000 Middle Field Rcad, Suite D2
Palo Alto, CA 94303

Dear Mr. DeMoully:

- I have been asked to send you the comments of the Probate
and Estate Planning Section of the Kern County Bar Association
on the tentative recommendations cof the Commission relating to
the provisions of the proposed Estate and Trust Code on. openlng
estate administration and independent administration of
estates. A number of the recommendations 4id not generate P
significant comment or were acceptable as written. CTERR
Accordingly, this letter refers specifically only to thcse =
recommendations which were objectionable or generated
_srgnifrcant comment.

INDEPERDENT ADMINISTRATION CF ESTA”ES .
- 1.  The recommendation to create a new Statutory Walverff"“
of Advice of Proposed Action form split our committee, with a
majority being in favor and a strong minority being opposed.
The majority felt that the form could be an aid in stream-
1lining the administration of estates, while the minority felt
that, despite the warning to seek the advise of counsel, some
interested parties would not make a knowlng walver of thelr
‘right to notice. )

: "Qur committee would permit only a written revocation
of the waiver and would eliminate the words "orally or" from
‘the sentence relating to revocation. Also, we would recommend
‘that examples of the types of notices being waived ke included
in the form so that that the person executlng the waiver has a
[clearer idea of what is being walved. L Eﬂu_‘ R

Ay

_ . 2. .Our committee felt that the recommendatlon that a "ffj:
person who fails to cbject after receiving an advice of e
‘proposed action must show a violation of fiduciary duty by

clear and convincing evidence in order to cbtain court review
‘of the action places too great a burden on the objectlng party.’



MICHAEL P. MEARS

John BE. DeMoully
May 29, 1986
Page 2 .
It should be sufficient that the cbjecting party establishes by
a preponderance of the evidence that a breach of fiduciary duty
has occurred.

We alsc felt that the effect of this provision was
unclear from the point of view of procedure. It implies that
there is a two-step process in which the court first decides
whether the objecting party has established by clear and
convincing evidence that a viclation of fiduciary duty has
occurred and, if that is established, then conducts a hearing
on the propriety of the action. Presumably, the burden of
proef at the hearing on the preopriety of the action is
preponderance of the evidence, but this is obviously anomalous
because the cbiecting party has already established by clear
and convincing evidence that a breach of fiduciary duty has
occurred. Some clarification should be made both as to -
procedure and as to the degree of proof reguired. -

_ 3. _ Our committee would expand the recommended language
1n the notice of hearing of the petitioner who regquests
‘authority to administer under the Independent Administration of
Estates Act to include a description of the types of acts that
the petitioner would be permltted to perform without court
: superv151on. +

4, The change to require advice of proposed action to be
given to each person interested in a trust which is a devisee
under the will, including all contingent beneficiaries, where
the personal representative is the trustee of the trust, :
is too burdensome on the personal representative and may result
in technical grounds for later opposition te the action.

Notice should be requlred only to named beneficiaries or their
Successors.

Thank you for the opportunity to share our comments witn -
you and,we hope that they will be useful.

PROBATE AND ESTATE PLANNING SECTION,
KERN COUNTY BAR ASSOCIATION

MICHAEL P. MEARS, Secretary
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IanN D. McPHAIL

A PROFESSICNAL CORPORATION
ATTQRNEY AT LAW

1AN D. McPHAIL 331 SOQUEL AVENUE
e
- SANTA CRUZ, CALIFORNIA D5082-2298

TELEPHONE (408} 427-2383

April 23, 1986

California Law Revision Commlission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-473%

Re: Proposed New Estate and Trust Code

Independeﬁt administration of Estates.
I have no particular objections to the proposed new rules. However,

I wish the commission would recommend that California probate law
move in the direction of the English probate system under which, as
I understand it, the executor obtains a "grant of probate" after
satisfying the England Revenue Service concerning death taxes,

and then proceeds to administer the estate without any regular
supervision of the Court. I am not sure whether the executor must

render a final accounting before distributing assets to the
beneficiaries. However, I understand and assume that any
beneficiary or other interested party has the right to object

to any particular action taken and to question any work of the
executor. This, I assume, enables the executor to function along
the lines of the trustee of a revocable trust or of a testamentary
trust, under the current California rules. It is difficult to
justify the current California probate system other than as an
attorney's retirement system. I say this in spite of the fact
that I specialize in estate planning and estate settlement and

am very appreciative of the probate fees I collect. However, I
have felt it my task to assist as many clients who wish to avoid
probate by the preparation of revocable living trusts and other
devices.

Ve truly yours

IAN D. McPHAIL

IDM:1b
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LAW OFFICES OF

PILLSBURY, MADISON & SUTRO

LOS ANGELES 22% BUSH STREET WASHINGTON, D.C.
t.O:voN::l':‘;:. Zifﬁii:r;gl.; FOST OFFICE BOX 7880 wAI:HleaRT:;,R;EcT’zt:E)B
TELEPHONE (213) 629 -5500 SAN FRANCISCO, CALIFORNIA 94120 TELEPHOME {202} 887-0300
CABLE ADDRESS “EvAMS" TELEPHONE (415) 2a3-i000 SAN JOSE

TELEX 34743

TELECOPIER (415) 3198-2086 333 WEST SANTA CLARA STREET

SAN JOSE, CALIFGRNIA B[
TELEPHONE [(408] 947-4000

WRITER'S DIRECT DIAL NUMBER

(415) 983-1948

June 10, 1986

Tentative Recommendation Relating
to Proposed New Estate and

Trust Code (Opening Estate
Adninistration) --Study L-1010

Tentative Recommendation Relating
to Proposed New Estate and

Trust Code (Independent
Administration of Estates}--
Study L-1028

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Ladies and Gentlemen:

We have read with interest your two recently
published tentative recommendations described. above, and we
have the following comments:

10. Section 10552 provides that trust benefici-
aries are toc be sent an advice of proposed action if the
trustee {(presumably including a nominated trustee) is the
same person as the personal representative planning to take
the action described in the advice. This section implies
but should state more clearly that the personal represen-
tative need not send the advice to trust beneficiaries when
the perscnal representative is not the trustee. (Current
California law also wculd be improved by making clear
whether other instances of notice must be given to trust
beneficiaries or whether notice to the trustee {or nominated
trustee) is sufficient. The trustee's fiduciary obligations -
to the trust beneficiaries should make notice to the trustee
alone sufficient.}



11, The revisions to the Independent Administra-
tion of Estates Act make independent administration more
flexible and useful, especially in harmonious family situa-
tions., 1In particular, the Law Revision Commission should be -
congratulated for proposing the Statutory Waiver Advice Of
Proposed Action Form. In many family situations, the
beneficiaries are aware of the personal representative's
actions, but the formal requirements for complying with the
statute can be onerous.

12, Under section 1055%(a), a beneficiary's
unilateral objection to an action automatically triggers
court supervision, which is inconsistent with the standard
set forth in section 10452 under which the objecting party
must show good cause in order to prevent independent admin-
istration. A better remedy would be to allow the court to
determine whether the personal representative may take the
action described in the notice without further court super-
vision, or instead require court supervision of the proposed
action, '

With the exception of the comments noted above,
your tentative recommendations appear to be a welcome
restatement of California law. We have not noted in this
letter the many small improvements that the tentative
recommendaticns propose, .

The views expressed in this letter are our own and
do not necessarily reflect the views of Pillsbury, Madison &
Sutro.

Very truly yours,

/ / é4lic VL iy (%\

Géorge F. Montgomery, I1
{415) 983-1948

&%Mm\u%( cdan,

Dena Burnham Kreider
(415} 983-7224

[
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LAWOFFICES OF
HerBERT P. MooRreg, Jr.
23Q0RINDAWAY, SUITE 212
CORINDA,. CALIFORHMIA 94563

TELEPHONE -
(415)254-2850

A Y P B TV B gk STy p e

June 13, 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2 : :
Palo Alto, CA 94303-4739 4

Re: Tentative Recommendation, Independent Administration
of Estates, Sections 10400 et seq.

Gentlemen:

With respect to the above entitled tentative recommmenda-
tions, I generally approve with one concern.

Based upon my experience in conncection with the probate of
estates, I am not sure that I agree with the present procedures
leading up to "a general waiver of the right to advice of e
proposed action” permitted in Section 10554(b) (1) and
implemented by Section 10603.

I can foresee abuses in this area. I guess in many
situations, we might solicit a general waiver at the. same time
as the notices of death/hearing are mailed.

I think most devisees solicited would execute the general
walver upon receipt of a sufficiently persuasive solicitation.

I see nothing in the law that requires the solicitation to
specify with reasonable particularity what is being waived.

I hate to see more paperwork involved, but suggest that E
consideration be given to requiring the submission of a copy of
‘Section 10551 with the solicitation.

I guess the biggest problem area with respect to a general g
waiver would be investing funds of the estate and selling
personal property cther than securities.

Also, is the mere checking of boxes on the statutory form
satisfactory, or should there be an initialling of the box? ]

Because the general waiver is so all—encomp5551ng, perhaps
the box should be initialled.

HPM:msr

bl Sl ki Y L
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- MORGAN. MORGAN. TOWERY. |
MORGAN & SPECTOR o /

ATTORNEYS AT LAW
FIFFH FLOOR PASEC BUILDING
20 SAUTH FIBST STREET
3AM JOSE, CALIFORNIA 95113 .
- : {408} 293-TETT

June 26, 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739
RE: The New Estate and Trust Code
Dear Sir or Madam: |
‘  ' I approve of the tentative recommendation relating
to the New Estate & Trust Code.’

Very Truly Yours,

?u/)// /anaérv

Robert H. Morgan _ :

REM/clw
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i

4. Earle Norris ﬂ

Vice President and ' ﬁ

Senior Claims Counsel liﬁ

May 30, 1986

o

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
- 4000 Middlefield Road

Suite D-2 ,
Palo Alto, CA 94303-4739 [

Re: California Law Revision Commission
Study L-1028 Tentative Recommendation :
(Independent Administration Of Estates) . 4
and Study L-1010 Tentative Recommendation o :
{Opening Estate Administration)

Dear Mr. DeMoully:

A o G

After receiving the above-captioned materials, I distributed them to the
various members of the SubCommittee of which I am Chairman. After
review and contact by the undersigned with each  of those Subcommittee
members, I am able to report to you that we do not find any of the
provisions in the tentative recommendations that would now cause any
difficulty with the conveyance of title or the dissuance of title |
insurance., Of course, I would 1ike to be kept apprised of any further : s
changes or revisions that the Commission may make in the future. :

On Study 1-1028 (Independent Administration Of Estates) I did have a
couple of comments for your reference although technically it does not
apply to any title insurance issue. The first comment is on page 18
concerning Section 10502{p) exclusive right to sell, That section as
- drafted indicates an exclusive right to sell for 90 days. In my
experience in the last few years many real estate brokers will not take
a listing of property unless it is at least a six month listing. 1
would suggest that the section be opened to allow a Jonger listing
period. ‘ '

My other comment in this same study is on page 30 concerning Section
10560{c}. This section concerns that a court may review action taken by
the persgnal representative upon motion of a person who establishes that
they did not receive notice or who establishes a breach of the
representative's fiduciary duty. 1 was concerned if there is a
corresponding statute of limitations with respect to such a person
bringing an action for review to the court's attention or does the

Ticor Tille Insurance Company of California
6300 Wilshire Boulevard, Los Angeles, Galiforria 90048  (213) 852-7410



Letter to John H. DeMoully
May 30, 1986
Page Two

Commission consider it necessary to have a statute of limitations. If
the action taken by the personal representative could be upset, this
might be of concern to bona fide purchasers for value. On page 32 under
Section 10561 basic protection is given to bona fide purchasers for
value but 10561 does not list for inclusions those actions by the
persgna] representative which may now be objected to under Section
10560.

I hope the comments in this letter are useful and if 1 could be of
further assistance, please do not hesitate to contact the undersigned.

Sincerely yours,
J. Earle Norris
JEN:elm
cc:Nathaniel Sterling
Robert Reyburn
Clark Staves

James Wickline
--- Members of the Subcommittee
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LAW CFFICES

OGLE, GALLO & MERZON
A PARTNIRSHIP INCLUDING PROFESSIONAL CORPORATIONS

CHARLES E. OGLE" 770 MORROQ HAY BOULEVARD SAN LUIS GBISPO OFFICE
RAY A GALLO® MORAD BAT. CALIFORNIA 83442 (@08 K43-t083
JAMES B, MERZON®
WILLIAM A, BQDTH
SHARON K, GARRELTY

(BO%} 772-7283 « 7F72-73A79
MaiL TO: POST OFFICE 80X 720

CHARLES G. KIRSCHNER

A PROFESSIONAL TORPORATION [‘

July 18, 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Review and comment on Tentative Recommendation
relating to The New Estate and Trust Code
(March, 1986)

Gentlemen:

_ Although I have missed your June 1, 1986, deadline,
I, nonetheless, submit my review and comments, as follows:

1. Generally, I approve the tentative recommendations
as they stand. '

2. Specifically, I endorse the procedure outlined
on page 3, permitting the personal representative to give
advice of a proposed action, even though not required to
do so. :

Though my review and comments are tardy, I wish to
remain on your mailing list.

Very truly yours,

CHARLES E. OGLE
CEOQ:CC
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JEROME SAPIRO
ATTORMEY AT LAW
SUTTER PLATA, SUITE 808

1208 SUTTER STREET
SaM Framcinco. CA, 24105-841t 6
4193) 928-1513

June 2, 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA, 94303-4739

Re: Tentative Pecommendations
Proposed Estate and Trust Code
Opening Estate Administration
March, 1986

Dear Commissioners:

Although having missed the deadline for comments, I
do want to acknowledge receipt of your tentative recommendations
concerning both Opering of Estate Administration and Independent
Administration of Estates. :

Thank you for the opportunity to review same.

I certainly can live with all of same, recoanizing that
much still remains for your further consideration as indicated
therein.

I do wish to make just a few comments:

3) I still believe that real property sales,
exchanges and grants of ootion should be required to be under
Court supervision for the protection of estates and all persons.
interested therein.

Please keep me on the mailing list, but correct the
address to which some of your communications have been dlrected.
My correct address is:

Jerome Sapiro

Attorney at Law

1388 Sutter Street, Suite €05
San Francisco, CA, %4109-5416.

Respectfully,

"—Mﬁ

ﬁﬁjjyxzazaz’ﬁﬁ;i:;}z(ff'
: Jerome Sapiro

JS:mes . ﬂ$w'.-
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California Newspaper Service Bureau, Inc.

INCORPORATED 133

R i

120 WEST SECOND STREET PUBLIC NOTIGE ADVERTISING LOS ANGELES—SACRAMENTO ¥
£.0. BOX 3 SAN DIEGO L
LOS ANGELES, CALIFORNIA 90083 SAN FRANCISCO—SANTA ANA i
PHONE (213} 625-2541 : ' g
3

June 4, 1986

California Law Revision Commission
H000 Middlefield Road, Suite D=2
Palo Alto, California, 94303-4739

e A e L,

IR =t
Lo

Centlemen: y

e

Subj: Study L-1028, new Estate and Trust Code,
Independent Administration of Estates,
March 1986, Comment.

T Iy i)

The California Newspaper Service Bureau would be
unfaithful to its experience of 52 years as a close ally and
servant to California newspapers if it did not aver that it
was error in 1985 to amend the Independent Administration of
Estates Act (AB 196) to permit the conduct of the sale of
real property in a deceased's estate without court
supervision, and therefor out of public view.

e s

The desirable avoidance of delay in settling estates is
small gain compared with the large opening created for the
cupidity of man to operate, unsupervised by the government
agency charged to ensure justice in American affairs—-our
courts of law,

A deceased's estate takes on the character of "found
money," a windfall, unearned, but accessible if an
interested party (and many become interested) plays his cards
right. Of the items in an estate difficult to value the most
difficult is real property. The accepted, the only efficient
way to determine what real property is worth is to put it on
the open market. While it is c¢laimed there are ways to
accomplish this without the use of newspaper advertising, in ;
the case of estates and the law's involvement, the use of '
newspaper advertisements is the one element that answers all
gquestions that can be asked about whether or not market '
exposure was complete, and if true value has been determined.

“The only Legail Advertizsing which is [ustitiable from the standpoint of trae economy
and the public interest, is thet which reachss those who are affectad by 1"

e mm———



California Law Revision Commission
June &4, 1986 )
Page Two

Whether or not newspaper advertising is accomplished
through the agency of court supervision and the operation of
the law that court supervision instigates, or through a
requirement of the law that the personal representative
certify to the court that the property was advertised, as was
recommended by Douglas W. Kmiec in a critique of the IAEA in
1976 (Southern California Law Review Vol. 50, p 155 (1976))
is immaterial to the principle the Bureau belleves important.

This comment to the subject Tentative Recommendation is
submitted to ensure that it is on record, and to provide an
observation on the issue for those who will deal with the
experiences recorded as Californians use the provisions of
the Independent Administration of Estates Aet in the coming
years as now enacted. ) _ o

cerely,

Michael D. Smith
General Manager

Mo

———— -

P e

g i ea
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BALAN G MANIDN WEINSTOCK., MANION, KING, HARDIE & REISMAN
HAROLD WEIM STRCR® A LAW CORPCRATIGN

BILL GEME WING

L GLENN HARDIET® 1288 CENTURY PaRX £AST - SUITE BOOD

LOLIS A. REISMATN CENTURY CITY

SWUSSAN H, SMOREL

MARTIN A, NELMANY LOS ANGELES, CALIFORNLA 90067

SCERTIFICD SPLCALIST - TAXATION LAW
CALIFORNLA BOARD OF LEGAL SPCCIALTATICN

TLEMTIFED SEECIAUST - FAMLY LA

CALWORNA BOARD OF LEGAL SPECIAIZANGN o May 14, 1586

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Alto, CA 94303-473%

Gentlemen:

T F
Study L-1028

TELEPHONES (213)
B879-448] OR S53-BHA4

Thank you for sending me your tentative recommendations relating
to the proposed new Estate and Trust Code regarding opening es- .
tate administration and alsc independent administration of es-

‘tates, both dated March, 1986.

I am in agreement with your tentative recommendations.

Very truly yours,

e -M-:rm"'r' ot Bas s

ﬁarold Weinstock

HW/sms

e L")

il o T M i o il

T - T,
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The Superior Gourt

VENTURA, CALIFORNIA
ROBERY R. WILLARD, JupcE

April 18, 1986

Califecrnia Law Revision Commission
4000 Middlefield Rocad

Suite D-2

Palo Alto, CA 94303-4739

Gentlemen:

I have received and thank you for a copy of your tentative
recommendations relating tco the new Estate and Trust Code,
Studies L-1010 and L-1028.

In general, I heartily approve the restatements and changes
suggested. They appear to be carefully drafted. My few
specific comments relate to relatively minor matters. I
mention them only because I have encountered the problems
numerous times in presiding over Ventura County's probate
calendar for more than 15 years.

Sections 10,500 and 10,401. I have frequently been presented
with the following situation. The representative who has in-
dependent powers contracts to sell real property: The title

order. qag representative then seeks instructions or authority
to convey, an order directed to the title ocfficer. He does not
seek to féilow the code procedures for confirmation. He wants
to avoid the delay necessary to secure an appraisal, or to avoid
submitting real estate commissicn to court review. Section
10,500, subdivision (b) gives the representative authority to
"obtain court supervision." Secticon 10,401 defines "court super-
vision® in very general terms. In my cpinion it would be desir-
able to provide that "court supervision” meanjcompliance with
statutory requirements that would exist in the absence of inde-
pendent power.

In this connection I have freguently been presented with the
question as to whether a representative possessing independent
power to sell real property, but not so authorized by a will, may
proceed with statutory court confirmation procedures in the ab-
sence of publication of notice of sale. Another way of stating
the question is whether the grant of the independent power to
sell authorizes sale in the same manner a will might authorize
it. It would be helpful if this question were answered in the
code. '



Section 10,501. I suggest that consideration be given to the
guestion as to whether a personal representative's own claims
should be exempted from court supervision under section 1@,501,
or in the alternative, whether he should be required to give
advice of proposed approval of his own claims pursuant to
section 10,551,

Let me repeat that I think these drafts are excellent.

Sincerely,

Py 7

ROBERT R. WILLARD
Judge of the Superior Court
REW:vm A ; 6hits 2 Qoen
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PROBATE DE-165

ATTOANEY OR PAATY WITHOUT ATTORNEY /Aame o Address? TELEFHCNE NG FOR COLAT USE ONLY

IATTOIRNEY FOR (Warey
SUPEAIOA COURT OF CALIFCRNIA, COUNTY OF
STREET ADDRESS
MALING ADDRESS
CITY AMD ZIP CODE
BRANCH NAME
ESTATE OF INAME):

DECEDENT

CASE NUMAER:

ADVICE OF PROPOSED ALTION

NOTICE: ¥ you do not objact in writing o obtain a court order pravanting the actdon propossed below, you will be treated as if
you consanted to the proposed action and you may not object after the proposed action has baen taken. An objection
form is on the reverse.

1. The executor or admimstrator of the astate of the deceased is fnames):

2. The executor or adrnistrator has authority to adrministes the estate without court supervision under The Independent Ad-
ministration of Estates Act {Prabate Code sectons 581-531.9)
|:| with full authority under the act.
|:| without authority to sell or exchange real property or 10 grant an option to purchase real property.

3. On or aftar (dare): ] the executor or adminsstrator will 1ake the following action (describe

in specific terms here or in attachment 3):
|:| The proposed action is described in an attachment labeled attachment 3.

4. D Real property transactions only [Camplete if the proposed action involves 8 safe or exchange or an option to purchase
real property.}
a. The material terms of the transaction are specified in item 3, including any sale price and the amount of ar method

ot calculating any compensation to an agent or broker.
b & is the vaiue of the subject property in the probate inventory, if any.

NOTICE: A sale of real property without court supervision means that the sale will not be presented to the court far confirm-
ation at a hearing at which higher bids for the property may be presented and the property sald te the highest bidder.

(Continuad on reversel

m&”ﬂm E"‘i'"“,'m. ADVICE OF PROPOSED ACTION
OE-165 INew January 1. 1985| Ohi!ct‘i:rgb';c?nsent Prouats Cods, §1 591.3, 581.4, 591 8
ta 06331

416A

EXHTIBIT 23 Study L-1028



DE-165 OPTIONAL FORMS

ESTATE OF (NAME): CASE NUER:

DECEDENT

E. # you objsct to the proposed action
a. Sign the objection form below and deliver or mail it to the exacutor or sdministrator at the following addeass fspacify
riame and address):

-OR-

b. Apply 10 the court for an order preventing the executor ot administrator from taking the proposed action without court
supervision.

c. Note: Your written abjection or the court order must be received by the executor or administrator before the date in the
box in item 3, or before the proposed action s taken, whichever is latar. If you objsct, the executor or administrator My

take the proposed action only under court suparvision.

6. H you spprove the proposed action, you may sign the consent form below and teturn it to the address in item 5. H you do
noy object in writing or obtain a court order, you will be treated as if you consented to the proposed action.

7. I you nead more information, call (name):
{tedephone): { ]

Data:

(TYPE OF PRINT NAME CSIGNATURE OF EXECUTOR OA ADMINISTRATOR DR ATTORNEY)

OBJECTION TO PROPOSED ACTION
D 1 ohjsct to the action proposed above,

NOTICE: Sign and return this form to the address in item 5. It must be received before the date in the box in item 3, or before
the proposed action is taken, whichever is later. (Yo may want to make a copy for your records.}

ITYPE OR PRINT NASE) ISIGHATURE OF ORECTOR|

CONSENT TO PROPOSED ACTION
D | consent 1o the action proposed sbove,

NOTICE: You may indicate your consem by signing and returning this form to the address in item 5. H you do not object in
writing or cbtain a court order, you will be treated as if you consented to the proposed action.

Date:
""""""""" avee on PAINT wARE) (SIGNATURE OF COMSEMTER]
DE-185 [New January 1. 1988} ADVICE OF PROPOSED ACTION Paga twe
Objection - Consant (Dassa)
iProbate}

416B
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STATE OF CALIFORNIA

CALIFORNTIA LAW

BREVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

THE REW ESTATE AND TRUST CODE

(INDEPENDENT ADMINISTRATION OF ESTATES)

March 1986

This tentative recommendation 3is being distributed so that
interested persons will be advised of the Commisgsion's tentative
conclusions and can make their wviews known to the Commigsjon, Any
comments sent to the Commission will be considered when the Commission
determines the provisions it will include in the new Estate and Trust
Code which the Commission plans to recommend to the Legislature in
1987, It ds just as Important to advise the Commigsion that vou
approve the tentative recommendation as it is to advise the Commission

that vou believe revigsions should be made in the tentative
recommendation.

COMMENTS O _THIS TENTATIVE RECOMMENDATIOR SHOULD BE SENT TO THE
COMMISSION ROT LATER THAN JUNE 1, 1986.

The Commission often substantially revises tentative
reconmendations a5 & result of the comments it receives. Hence, this
tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Sulte D-2
Palo Alto, CA 94303-4739

L
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Chairperson Member of Assembly
ARTHUR XK. MARSHALL Tiv PAONE
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ROGCER ARNEBERGH ~ ANN STODDEN
Member ‘ Member
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Member o Member
Bn1 LockyEn . VACANCY
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lega!
Jonn H. DEMouLLy RopenT J. Murpry 11
Executive Secretary Staff Counsel
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Administrative-Secretarial
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STATE OF CALIFORMIA GEORGE DEUKMEJIAN, Govemnor

CALIFORNIA LAW REVISION COMMISSION
4000 MIDDIEFIELD ROAD, SUITE D-2

PALO ALTO, CA 943034739

{415) 4941335

March 15, 1986

LETITER OF TRANSMITTAL

The California Law Revision Commission 1s now devoting its time
and resources almost exclusively to the study of probate law and
procedure. The goal is to submit a new Estate and Trust Code to the
Legislature for enactment in 1987. The new code would replace the
existing Probate Code, The Commigsion is sending drafts of portioms
of the new code to Interested persons and organizations for review and
comment .

This tentative recommendation sets forth the Commission's
tentative conclusions concerning the portion of the new code relating
to independent administration of estates (existing Prob. Code
§§ 591-591.9).

The preliminary porticm of the tentative recommendation indicates
the principal substantive revisions the proposed legislation would
meske in existing law,

The proposed legislation is drafted as a part of the new code.
In some cases, you will find a reference to other portions of the new
code that are still being prepared and are not yet available.

A Comment follows each section of the proposed leglslatlion. The
Comment gives the source of the sectlon and Indicates the nature of
the changes the section would make in existing law.

Comments showing the disposition of each section of existing law

that would be replaced by the proposed legislation can be found in the
Appendix (green pages) at the end of the tentative recommendation,

0285a




02854
INDEPENDERT ADMINISTRATION

The Independent Administration of Estates Act,l enacted in
1974,2 permits the court to authorize the personal representative to
administer a decedent's estate with a minimum of supervision.3 The
personal represenfative may petition the court for authority to
administer the estate under the Act.4 The court must grant the
authority unless good cause is shown why it should not be granted.5

If the autherity is granted, many actions that otherwise would be
taken under <court supervision may be taken without court
supervision.6 However, the personal representative must give prior

advice of many proposed actions to affected persons.7 If an

l. Prob. Code §§ 591-591.9.

2. 1974 Cal. Stat, ch. 961. For subsequent amendments and additions
to the 1974 act, see 1977 Cal. Stat. ch. 243; 1978 Cal. Stat. ch.
298; 1930 Cal, Stat., ch. 955; 1982 Cal. Stat. ch. 1521; 1983 Cal.
Stat., ch. 17; 1984 Cal. Stat. chs. 144, 451, 1017; 1985 Cal. Stat.
chs. 359, 982.

3. The enactment was a response to public criticism of the probate
process as requiring too much court involvement and attorneys'
time, and being too complex and costly. See Note, Probate Reform:

Galiforpnia's Declaration of Independent Adpinistration, 50 S. Cal.
L. Rev. 155 (1976).

4, Prob. Code § 591.1.

5. Prob, Code § 591.1, See also Prob., Code § 591.7 (revocation of
auythority where good cause shown). Independent administration
authority may not be granted if the decedent's will provides that
the decedent's estate shall not be administered under the Act,
Prob., GCode § 591,.1.

6. Prob. Code § 591.6.

7. Prob. Code §§ 591.3-591.4, 591.8. Advice of the proposed action
is required to be given to the devisees and legatees whose
interest jin the estate is affected by the proposed action; to the
heirs of the decedent in intestate estates; to the State of
California if any portion of the estate is to escheat to 1t; and




interested person objects, the perscnal representative may take the
propesed action only under court supervision.B

The Commission studied the Independent Administration of Estates
Act during 1983-1985 and submitted recommendations proposing
improvements in the Act.g The enactment of these
reco:nmendationsm avoids the need to make further substantial
changes in the Independent Administration of Estates Act.
Accordingly, the new code merely recrganizes and restates and
generally continues the existing provisions of the Act with the

changes noted below.ll

to any persons who have flled a request for special notice
pursuant to Probate Code Section 1202 (the persons who may request
special notice include a creditor, a beneficiary under a trust,
any other person interested in the estate, and the State
Controller). .

Advice of proposed action is required for the following
actiong: selling or exchanging real property, granting options to
purchase real property, selling or exchanging personal property
{with certain exceptions), leasing real property for more than a
vear, entering into any contract {other than a lease of real
property) not to be performed within two vyears, selling,
incorporating or operating for longer than six months an
unincorporated businegs of the decedent, commencing payment of or
increasing a family allowance or paying a family allowance for
more than 12 months after the death of the decedent, investing
funds of the estate (with certain exceptions), completing a
contract of the decedent to convey real or personal property,
borrowing money, executing a mortgage or deed of trust or giving
other security, and determining specified c¢laims to real or
personal property. Prob. Code § 591.3,

B. Prob. Code § 591.5.

9. Recommendations Relatin to Probate Law {Independent
Administration of Decedent's Estate), 17 Cal. L. Revision Comm‘n
Reports 401, 405 (1984). See also 18 Cal. L. Revision GComm'n
Reports 216, 370-373 (1986) {(official Comments to 1985 revisions
of the Independent Administration of Estates Act).

10, 1984 Cal. Stat. ch. 451} 1985 Cal. Stat. chs. 359, 932.

11, Scme minor changes are not noted below but are indicated in the
Comment to the pertinent provision of the new code.



Special administratorg. Under existing law, the independent
administration statute does not apply to special administrators.l2
The new code permits independent administration authority to be
granted to a speclal administrator if the speclal administrator is
13 This new
authority will hbe wuseful, for example, in an estate with a lengthy

appointed with the powers of a general administrator.

will contest where virtually all of the administration is handled by
the special administrator, and the only act which occurs after the
final resolution of the will contest is the distribution of the estate
assets,

Use of independent administration procedure for proposed actions
not requiring advice of proposed action, The new code includes a new
procedure that permits the perscnal representative to give advice of a
proposed action even though the independent administration statute
does not require that advice of proposed action be given before taking
that action. Falilure to objeect to the proposed action has the same
effect as failure to object to a proposed action for which advice of
proposed action is required., This new procedure will permit the
personal representative to determine whether an interested person
ocbjects to the proposed action and will protect the personal
representative if no one objects. It will alsc encourage the personal
representative to Xkeep persons interested in the estate informed of
proposed actions and will regquire court approval of the propoesed
action hefore it 1s taken if there is an objection,

12. Prob. Code § 591.1.

13, The independent administration authority will be granted upon
request unless (1) good cause is shown why the authority should
not be granted or {(2) the decedent's will provides that the
decedent's estate shall not be administered under independent
administration authority.




Statutory Walver of Advice of Proposed Action Form. Existing law

permits a person to waive the right to receive advice of a proposed
action only with respect to a particular proposed action.l4 A
general waiver of the right to receive advice of all proposed actions
is not permitted. Nor 1s a waiver of the right to receive advice of
proposed action for all transactions of a particular kind.

The new code provides for a Statutory Walver of Advice of
Proposed Action Form. Use of this form permits a person to walve the
right to receive notice of all proposed transactions or to waive the
right to receive notice of particular kinds of proposed actions. The
new form includes an appropriate warning fo the persocn using the form
of the consequences of signing the form. Using the new form, a person
can, for example, waive the right to receive notice of actions with
respect to Investing funds of the estate without waliving the right to
receive notice with respect to sales of real property. Or a person
not interested in the management of the estate who trusts the personal
repregsentative can walve the right to any notice at all with reapect
to any actions the personal representative might decide to take.

Selling certain over—the-counter sgecurities without giving advice
15

of proposed action, Under existing law, advice of proposed action
must be given where securlties are proposed to be sold, umless the
securities are to be sold on an established stock or bond exchange.
The new code permits the sale without giving advice of proposed action
of an over-the-counter security designated as a national market
gystem security on an interdealer gquotation system, or subsystem
thereof, by the Ratlonal Assoclation of Securities Dealers, Inc.
Quotations for these over-the-counter stocks are published daily in

the Wall Street Journal and many regular daily newspapers.

14. Prob. Code § 591.3(d).

15. Prob. Code § 591.3(b){3).




Review of sctions taken upon court's own motion. Under existing

law, failure to object to a proposed action is a waiver of the right
to have the court later review the action taken, unless the person who
falls to object establishes that he or she did not actually recelve
advice of the proposed action before the time to object expired; but,
even though there were no objections to the proposed actiomn, the court
onn its own motion can review the action of the personal representative
after the action 1s taken.l6

The new code expands the rights of a person who falls to object
to a proposed action to give the perscn a right te have the court
later revlew the action taken if the person establishes by clear and
convincing evidence that the personal representative viclated an
applicable fiduclary duty in taking the action.

The new code limits the court's power to review a proposed action
on its own motion. The court may review the proposed action on its
own motion to protect a creditor only if the creditor did not recelve
advice of the proposed action. The court may review the proposed
action on its own motion to protect a heir and devisee who lacks
capacity or is a minor unless the guardian, conservator, or other
personal representative of the heir or devisee received advice of the
proposed action and failed to object to the proposed action. The
purpose of the advice of proposed action 1s te bind the persons who
recelve it 1f they fall to make a timely objection to the proposed
action. Limiting the scope of review by the court on its own motion
will further thls purpose by protecting the personal representative
from a later objection to the action taken where the person or the
person’'s representative received the advice of proposed action and

falled to make a timely objection.l7

16. Prob. Code § 5%1.5(d).

17. The new code will permit a guardian ad litem to be appointed to
consent or object to proposed actions or to waive advice of
proposed action on behalf of a heir or devisee who, at the time
the advice was glven, lacked capacity to object to the propesed
action or was a minor or was unbhorn.




Rotice of hearing. If a petition for appolntment of a personal
representative also requests authority to administer the estate under
the Independent Administration of Estates Act, existing law requires
that the published notice of hearing on the petition state that the

petition requests that be appointed as personal
representative to administer the estate of the decedent "under the
Independent Administration of Estates Act."l8 For the quoted

phrase, the new code substitutes the following:

The petition requests authority to administer the estate under

the Independent Administration of Estates Act. This authority

would permit the personal representative to act without court

supervision that would otherwise be required. The petition will

be granted unless good cause is shown why it should not be.

The notice of hearing alse is given to the heirs, devisees, and
each person  named as rersonal representative who is not

petitioning.l9

The additional 1language added to the notice of
hearing gives information to these persons and to persons who read the
published notice. This information describes the nature of
independent administration authority in very general terms and sets
out the standard used by the court to determine whether that authority
ghould be granted. '

Application to pending proceedings. Since the new independent
administration provisions make only minor changes in existing law, the
new provisions will apply to proceedings pending on the date the new

code becomes operative.

18. Prob. Code § 333, See alsco Petition for Probate - Form Approved
by the Judicial Council of California. DE-111 (Rev. January 1,
1986).

19, Notice of the hearing must be perscnally served upon or mailed te
these persons, BSee Est, & Trust Code § , superseding
Prob. Code § 328.
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10401.
10402,
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10602.
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS
PART 6. INDEPENDENT ADMINISTRATION OF ESTATES
CHAPTER 1. GENERAL PROVISIONS

Citation of this part

"Court supervision" defined

This part not applicable if will so provides
Special administrator

Application of part

CHAPTER 2. GRANTING OR REVOKING INDEPENDERT
ADMINISTRATION AUTHORITY

Petition for order granting independent administration
authority

Notice of hearing

Hearing; order; endorsement on letters

Increase in amount of bond

Revocation of independent administration authority

CHAPTER 3, ADMINISTRATICN UNDER INKDEPENDENT
ADMINISTRATION AUTHORITY

Administration without court supervision
Matters requiring court supervision
Specific independent administration powers

CHAPTER 4. ADVICE OF PROPOSED ACTION

Giving advice of proposed action

Actions requiring advice of proposed action

Persons to whom advice of proposed action must be given
Consent to proposed action

Waiver of advice of proposed action

Form and contents of advice of proposed action

Delivery or malling of advice of proposed action and copy of
form for objecting to proposed action

Objection to proposed action

Restralning order _
Court supervision and neotice of hearing required 1if
objection made

Effect of failure to object to proposed action

Protection of persons dealing in good faith with personal
representative

CHAPIER 5. FORMS

Judicial Council form for advice of proposed action
Form for advice of proposed action

Judicial Council form for cbjecting to propesed action
Statutory form for waiver of advice of proposed action




DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS

PART 6. INDEPENDENT ADMINISTRATION OF ESTATES

CHAPTER 1. GENERAL PROVISIONS

§ 10400, Citation of this part
10400, This part shall be known and may be cited as the

Independent Administration of Estates Act.

Comment., Section 10400 continues former Probate Code Section 591
without substantive change.

£ 10401. "Court supervision" defined

1l0401. As used in this part, "court supervision” 1ncludes
judieial autherization, approval, confirmation, and instructions,

Comment ., Section 1040]1 continues a portion of the second
sentence of subdivision (a) of former Probate Code Section 5%91.2
without substantive change. See also Section 10500(a){2)
{requirements applicable to court conflrmation of sales of real
property do not apply to sales under independent administration).

§ 10402, This part not applicable if will gso provides
10402, The personal representative may neot be granted authority

to administer the estate under this part 1f the decedent's will
provides that the estate shall not be administered under this part.

Comment , Section 10402 continues the second sgentence of
subdivision (a) of former Probate Code Section 591.,1 without
substantive change. For purposes of Section 10402, a provision in the
decedent's will that the estate shall not be administered under former
Article 2 of Chapter 8 of Division 3 of the Probate Code (former
Sections 591 through 591.9, inclusive), or wunder the Independent
Administration of Estates Act, is a provision that the estate shall
not be administered under this part. See also Section 10502
{introductory clause) (will may restrict powers exercisable under
independent administratien authority).

CROSS-REFERENCES
Definitions

Personal representative § 58
Will § 88




§ 10403. Specisl administrator
10403. A special administrator may not be granted authority to

administer the estate under this part unless the special administrator
is appeinted with the powers of a general administrator.

Comment . Section 10403 replaces the third sentence of
subdivision {a) of former Probate Gode Section 591.1. That sentence
provided that the independent administration provisions did not apply
to special administrators. Section 10403 permits independent
administration authority to be granted to a special administrator if
the special administrator is appointed with the powers of a genersl
administrator. See Section [465]. This new authority will be useful,
for example, in an estate with a lengthy will contest where virtually
all of the administration is handled by the speclal administrator, and
the only act which occurs after the final resolution of the will
contest is the distribution of the estate assets. In such a case, the
special administrator may obtain independent administration authority
unless good cause 1s shown why the authority should not be granted.

An applicant for letters of special administration with powers of
a general administrator can obtain independent administration
autherity only as provided in Sections 10450-10453, inclusive. The
applicant must petition for the authority as provided in Section
10450; mnotice of the hearing must be given in compliance with the
requirements of Section 10451; and the provisions of Sectiona 10452
and 10453 are applicable. If there is an urgent need for appointment
of a special administrator, the petition for independent
administration authority can be filed under Chapter 2 (commencing with
Section 10450) after the special administrator has been appcinted in
order to avoid the delay that necessarily will result from the
requirement that notice of hearing be given under Section 10451.

§ 10404. Application of part
10404. (a) This part applies to all of the following cases:

(1) Where authority to administer the estate i1s granted under
this part.

(2) Where authority to administer the estate was granted under
former Sections 591.1 tec 591.9, inclusive, of the Probate Code on a
petition filed after January 1, 1985,

{3) WYhere authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of Estates
Act and one of the following requirements is satisfied:

(AY A petition was flled under former Section 591.1 of the
Probate Code after January 1, 1985, requesting that the personal
representative he granted the full authority that could be granted
under the Independent Administration of Estates Act in effect at the
time the petition was filed, and the petition was granted.



(B) A petition 1is filed under this part requesting that the
personal representative be granted the full authority that c¢an be
granted under this part, and the petition 1s granted.

(b) Except as provided in paragraph (3) of subdivision (a), a
personzl representative who was granted authority prior to January 1,
1985, to administer the estate under the Independent Administration of
Estates Act shall continue to administer the estate wunder the
provisions of the Independent Administration of Estates Act that were
applicable at the time the petition was granted.

Comment, Section 10404 is a2 new provision that makes clear that
this part applies to a pending proceeding where independent
administration authority was granted subsequent te¢ January 1, 1985,
under the former Probate Code provisions that governed independent
administration authority. Section 10404 also permits a personal
representative who was granted Independent administration suthority
prior to January 1, 1985, to exercise the authority granted by this
part where a petition is flled under this part requesting such
authority and the petition is granted.

CROSS-—-REFERENGES

Definitions
Pergonal representative § 58

CHAPTER 2. GRANTING OR REVOKING INDEPENDENT ADMIRISTRATION AUTHORITY

§ 10450, Petition for order granting independent administration
authority

10450. (a) To obtain authority to administer the estate under
this part, the personal representative shall petitien the court fer
that authority either in the petition for his or her appointment or in
a separate petition filed in the estate proceedings.

{(b) A petition under this part may request either of the
following:

(1) Authority to administer the estate under this part.

{(2) Authority to administer the estate under this part without
authority to do either of the following wunder the authority cf this
part:

{A) Sell or exchange real property.

(B) Grant an option to purchase real property.
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Comment, Subdivision (a) of Section 10450 continues the first
sentence of subdivision (&) of former Probate Code Section 591.1
without substantive change. Subdivision (b) continues subdivision (b)
of former Probate GCode Section 591,1 without substantive change.

Subdivision (b) of Section 10450 permits the petitioner either
{1) to request authority to administer the estate under this part
{this authority permits the personal representative to administer the
estate using the full autheority that may he granted under this part)
or (2) to request authority tc administer the estate under this part
without 1independent administration authority with respect to the real
property transactions listed in subdivision (b)(2), The petitioner
might request the limited authority that excludes real property
transactions in order to avold the need for an increased bond to cover
the estimated net proceeds of real property transactions (see Section
10453). Or the petitiocner may request the limited authority because
no real property transactions will take place 1in the course of
administration of the estate.

The personal representative, despite the grant of independent
administration authority, may 8seek court supervision of the
transaction. See Section 10500(b)., Hence, for example, even though
the personal representative has been granted independent
administration authority that encompasses real property transactions,
the personal representative may sell real property under the statutory
provisions that govern real ©property sales when independent
administration authority has not been granted. Likewise, the personal
representative may decide to seek court approval or instructions
concerning a transaction rather than using independent administration
authority because there is a lack of agreement as to the desirability
of the transaction among the persons interested in the estate or
because some of the heirs or devisees who would receive an advice of
proposed action lack the capacity to object to the proposed action
{see subdivision (d) of Section 10560) or for some other reason.

Authority to adminlister the estate under this part may not be
granted where the decedent's will provides that the estate shall not
he administered under this part, See Section 10402, Likewise, the
authority of the personal representative to exercise partlcular powers
under the Independent Administration of Estates Act may be restricted
by the decedent's will. See Section 10502 (introductory clause). A
speclal administrator may not be granted independent administration
authority unless the special administrator 1s appointed with the
powers of a general administrator. See Section 10403 and the Comment
to that section,

CROSS-REFERENCES
Definitions
Personal representative § 58

Real property § 68
Verification of petition § 7203
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§ 10451, Notice of hearing

10451, (a) If the authority to administer the estate under this
part 1is requested in the petition for appointment of the personal
representative, notice of the hearing on the petition shall be given
to the persons and in the manner prescribed in Chapter 2 (commencing
with Section 7230) of Part 2 of Division 7 and shall be included in
the notice of hearing required by that chapter.

(b) Where proceedings for the administration of the estate are
pending at the time a petition is filed under Section 10450, notice of
the hearing on the petition shall be given for the period and in the
manner required by Section [1200]. At least 10 days before the date
set for hearing of the petition by the court, the petitioner shall
cauge notice of the hearing to be mailed to the person named as
executor in the will of the decedent 1f not the petitioner and to all
devisees and to all known heirs of the decedent and to all persons who
have requested notice as provided in Section [1202].

(c¢) The notice of hearing of the petition for authority to
administer the estate wunder this part, whether included in the
petition for appointment or in a separate petition, shall include the
substance of the following statement: "The petition requests
authority to administer the estate under the Independent
Administration of Estates Act. This authority would permit the
personal repregentative to act without court supervision that would
otherwise be required. The petition will be granted unless good cause
iz shown why it should not be."

Comment. Subdivision (a) of Section 10451 continues subdivision
(c) of former Probate Code Section 591.,1 without substantive change.
Subdivision (b) continues subdivision (d) of former Probate Code
Section 591.1 with the addition of the requirement that notice of
hearing be given to the person named as executor in the will of the
decedent 1f not the petitioner. Subdivision (c) restates subdivision
{e) of former Probate Code Section 591.1 with the addition of the last
two sentences of the statement which are new.

CROSS-REFERENCES

GClerk to set petition for hearing § 7202
Definitions

Devisee § 34

Heirs § 44

Personal representative § 58
Proof of giving notice § 7308
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Note. The notice reguirements of subdivisions (a) and (b) of
Section 10451 will be reviewed by the Commission when the general
notice provisions are drafted.

§ 10452, Hearing; order: endorsement on letters

10452, (a) Any interested person may appear and object to the
granting of autherity te administer the estate under this part by
filing at or before the hearing a written statement setting forth the
objection.

{b) Unless the court determines that the objecting party has
shown good cause why the authority requested in the petition should
not be granted, the court shall grant the requested authority.

{c) The letters shall be endorsed to the effect that the letters
are issued under this part and, if the authority granted does not
include authority to sell or eXchange real property or grant options
te purchase real property under this part, that limitation shall be
included in the endorsement,

Comment. Section 10452 continues subdivisions (f) and (g) of
former Probate Code Section 591.1 without substantive change. The
phrase "at or before the hearing" has been added in subdivision (a).
Subdivision (¢) recognizes that independent administration authority
may exclude real property transactions. 8See Section 10450(b)(2).

CROSS-REFERENCES

Definitions
Interested person § 48
Letters § 52
Real property § 68
Limited independent administration authority § 10450(b)(2)

§ 10453, Increase in amount of bond

10453. If the personal representative is otherwise required to
file a bond and is authorized to sell real property of the estate
without court supervision under this part, the court, iIin its
discretion, may fix the amount of the bond at not less than the
estimated value of the perscnal property, the estimated net proceeds
of the real property authorized to be sold under this part, and the
estimated value of the probable annual gross income of all the
property belonging to the estate, or, if the bond 1s to be given by

personal sureties, at not less than twice that amount.
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Comment. Section 10453 continues subdivision (b) of Probate Code
Section 591.9 without substantive change.

GROSS-REFERENCES

Definitions
Court supervision § 10401
Personal property § 57
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration autherity §§ 10450(b)(2), 10452(c)

Note. Section 10453 will be reviewed when the general
provisions relating to bonds are drafted.

§ 10454, Revocation of independent administration authority
10454, (a) Any interested person who objects to continued

administration of the estate under this part may file a petition
setting forth the hasls for revoking the authority of the personal
representative to continue administration of the estate under this
part.

{(b) Notice of the hearing on the petition shall be served on the
personal representative in the manner provided in Section 415.10 or
415.30 of the Code of Civil Procedure or in such manner as may be
authorized by the court.

{c) If the court determines that good cause has been shown, the
court shall make an order revoking the authority of the personal
representative to continue administration of the estate under this
part,

{(d} Upon the making of an order under this section, new letters
shall be issued without the endorsement degcribed in subdivision (c)
of Section 10452.

Comment. Section 10454 continues former Probate Code Section
591.7 without substantive change.

CROSS-REFERENCES

Clerk sets petition for hearing § 7202
Definitions

Interested perscn § 48

Letters § 52

Personal representative § 58
Proof of giving notice § 7308
Verification of petition § 7203
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CHAPTER 3. ADMINISTRATION UNDER INDEPENDENT ADMINISTRATION AUTHORITY

§ 10500, Administration without court supervision

10500. (a) Except as provided in this chapter, and subject to
Chapter 4 (commencing with Section 10550) and the applicable fiduciary
duties, a perscnal representative who has been granted authority to
administer the estate under this part may:

(1) Administer the estate without court supervision as provided
in this part, but in all other respecta the personal representative
shall administer the egtate in the same manner as a perscnal
representative who has not been granted authority to administer the
estate under this part.

{2) Sell property of the estate either at publiec auction or
private sale, and with or without notice, for such price and upon such
terms and conditions as the personal representative may determine, and
the requirements applicable to court confirmation of sales of real
property, including publication of notice of sale, court approval of
agents' and brokers' commissions, and sale at not less than 90 pefcent
of appraised value, do not apply to sales made under authority granted
under this part. This paragraph applies to any sale made under
authority of this part on or after January 1, 1985.

{b) Notwithstanding subdivision {a), the personal representative
may obtain court supervision as provided in this code of any action to
be taken by the personal representative during administration of the
estate,

Comment, Subdivision {a) of Section 10500 continues the first
sentence and the first portion of the second sentence of former
Probate Code Section 591.2 and subdivision (a) of former Probate Code
Section 591.9 without substantive change. See also Section 10401
{(defining "court supervision"). Paragraph (2) of subdivision (&) is
designed to make clear that sales under independent administration
authority are not subject to the statutory requirements that apply to
sales made under court supervision. Thus, for example, the
commission of the realtor whe lists or obtains the purchaser of real
property sold under independent administration authority is not
subject to the approval of the . court. Nor does the
90-percent-of-appralsed-value requirement apply when a sale is under
independent administration authority. Publicaticon of notice of sale
is not required where the sale 1s made under independent
administration authority. Likewise, notice of sale, court
confirmation, and approval of the commission of the agent, broker, or
auctioneer is not required where a sale of personal property is made
under independent administration autherity.
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Subdivision (b) of Section 10500 continues the first sentence of
subdivision (b) of former Probate Gode Section 591.2 without
substantive change.

As the Introductory clause of Section 10500 recognizes, a
personal representative who has been granted only limited authority
under this part may not exercise authority with respect to matters not
included within the scope of the authority granted., See Section
10501{e). See alse Sections 10450(b)(2) and 10452{(c) (limited
independent administration authority). The introductory clause also
recognizes that independent administration authority must be exercised
in compliance with the provisions of this part, See Chapter 4
{commencing with Section 10550) (giving advice of proposed actiomn).
And the exerclse of the authority under this part is subject to the
requirement that the personal representative act 1in a fiduciary
capacity 1in exercising the authority. See  Sections 10500
{introductory clause), 10560 {review of acticn taken on motion of
person who failed to object to actlion where there is clear and
convincing proof that the personal representative violated an
applicable fiduciary duty 1in taking the action). See also
Section (flduciary duty of personal representative).

CROSS5-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(b){2), 10452(c)

§ 10501, Matters requiring court supervision

10501. Notwithstanding any other provision of this part, a
personal representative who has obtained authority to administer the
eatate under this parﬁ is required to obtain court supervision, in the
manner provided in this code, for any of the follewing actions:

{a) Allowance of commissions of the personal representative

{h) Allowance of attorney's fees,

{c) Settlement of accountings.

{d) Preliminary and final distributions and discharge.

{e) Sale or exchange of real property and grant of an option to
purchase real property if the authority of the personal representative
granted under this part specifically execludes the authority to take
such action under the authority of this part.

Comment, Section 10501 continues the last portion of the second
sentence of subdivision {(a) of former Probate Code Section 591.2
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without substantive change. In connection with subdivision (e) of
Section 10501, see Sections 10450(b){(2) and 10452{¢) {limited
independent administration authority). See also Section 10502
{introductery clause) (will may restrict powers exercisable under
independent administration autherity).

CROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c)

§ 10502, Specific independent administration powers
10502, TUnless restricted by the will and subject to Section

10501, a personal representative who has been granted authority to
administer the estate under this part has all of the following powers,
in additicn to any other powers granted to a personal representative
by this code, which powers can be exercised in the manner provided in
this part:

{a) To manage, control, convey, divide, exchange, partition, and
to sell for cash or on credit; to lease for any purpose, including
exploration for and removal of gas, oll, or other minerals; to enter
inte community oll leases; and to grant options to purchase real
property for a period within or bevond the administration of the
estate.

{(b) To invest and reinvest money of the estate in any one or more
of the following:

(1) Deposits in banks and in accounts in insured savings and leoan
assoclations.

(2) Eligible securities for the investment of surplus state
meneys as provided for in Section 16430 of the Government Code.

{(3) Units of a common trust fund described in Section [585.1].

{4) Mutual funds which are comprised of (A} direct obligations of
the United States maturing not later than one year from the date of
investment or reinvestment or (B) repurchase agreements with respect
to direct obligations of the United States, regardless of maturity, in
which the fund is authorized to invest.
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(c) Invest and reinvest any surplus moneys in his or her hands in
any manner provided by the will.

{d) To borrow; and to place, replace, renew or extend any
encumbrance upon any property in the estate.

(e} To abandon worthless assets or any interest therein.

(f) To make ordinary or extraordinary repairs or alterations in
buildings or other property. '

{(g) To vote a security, in person or by general or limited proxy.

(h} To sell or exercise stock subscription or conversion rights.

(i) To hold a security in the name of a nominee or in any other
form without disclosure of the estate, so that title to the security
may pass by delivery, but the personal representative is liable for
any act of the nominee in connection with the security so held.

{J) To insure the assets of the estate against damage or loss and
to insure the perscnal representative against liability with respect
to third persons.

(k) To allow, pay, reject, contest, or compromise any claim by or
against the estate; to release, in whole or in part, any claim
bhelonging to the estate to the extent that the claim is uncollectible;
and to institute, compromise, and defend actions and proceedings.

(1) To pay taxes, assessments, and other expenses incurred in the
collection, care, and administration of the estate.

(m} To -continue the operation of the decedent’s business to the
extent the perscnal representative determines that to be for the best
interest of the estate and those interested therein.

{n) To pay a reasonable family allowance.

{o) To make a disclaimer.

{p) To grant an exclusive right to sell property, for a period
not to exceed 90 days, where the personal representative determines
that tc be necessary and advantageous to the estate,

Comment., Section 10502 continues former Probate Code Section
591.6 without substantive change, but paragraphs (3) and (4) have been
added to subdivision (b) of Section 10502 te conform Section 10502 to
subdivision (h) of Section 10551.

The words "by compromise," which appeared at the end of the first
clause of subdivision (J) of former Section 591.6, are omitted at the
end of the first clause of subdivision (k) of Section 10502 because
these words are as unnecessary and their omission does not make a
substantive change in the meaning of the provision.
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The personal representative must exercise the powers listed in
Section 10502 in the manner provided in this part. Accordingly, if
the action to be taken is one listed in Section 10551, the personal
representative can take the action only if the requirements of Chapter
4 (commencing with Section 10550) (advice of proposed action) are
satisfied. See Section 10550. The powers listed in this section are
subject to any limitations on the powers granted to the personal
repregsentative to administer the estate under this part. See Section
10501(e} (real property transactions). See also Sections 10450(b)(2),
10452(c) (limited independent administration authority). The
introductory clause of Section 10502 recognizes that the decedent's
will may restriet powers otherwlise exercisable wunder independent
administration authority. The perscnal representative must also
comply with the applicable fiduciary dutles in exercising independent
administration powers, See Section .

CROSS-REFERERCES

Definitions
Account in insured savings and loan asscclation § 27.3
Perscn § 56
Personal representative § 58
Property § 62
Real property § 638
Security § 70
Will § 88

Note., The listing of powers in Section 10502 is intended *to
supplement the other powers granted & personal representative under
the provisions of the code relating to supervised administration. The
introductory portion of Section 10502 gives the personal
representative who has iIndependent administration authorily powers
which are *in addition ¢o any other powers granted by this code.”
Hence, it iIs not necessary to list in Section 10502 those powers that
are granted ¢to a personal representative under the supervised
administration provisions of the code. The listing of the powers in
Section 10502 should be limited to those powers that the personal
representative may be granted by the court under provisions of the
code relating to supervised administration, that is powers that the
personal representative can obtain by petitioning ¢he court for
authority to exercise the particular power. Accordingly, the listing
of powers in Section 10502 will be reviewed when the Commission drafis
the estate management provisions of the code so that Section 10502 can
be revised so that it does not 1list powers that Lthe personal
representative has under the supervised administration provisions but
does list 211 the powers that the personal representative may obtain
only upon petition to the court. '
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CHAPTER 4. ADVICE OF PROPOSED ACTION

§ 10550, Gi#ing_gdvice of proposed action

10550. (a) Prior to the consummation of any of the actions
described in Section 10551 without court supervision, a personal
representative whoe has been granted authority to administer the estate
under this part shall give advice of proposed action as provided in
this chapter. Nothing in this subdivision authorizes a personal
representative to take an acticn under this part if the personal
representative does not have the power under Section 10502 to take the
action under this part.

{b) A personal representative who has been granted authority to
administer the estate under this part may, but need not, give advice
of proposed action prior tc taking an action that is not described in
Section 10551, TNothing in this subdivizion authorizes a personal
representative to take any action the personal representative is not
otherwise authorized to take.

Comment, Subdivision {a) of Section 10550 continues paragraph
{1} of subdivision (a) of former Probate Code Section 591.3 without
substantive change.

The second sentence of subdivision {(a) is new. This new sentence
is merely clarifying and makes no substantive change 1in prior law.
The sentence makes clear that 1f the powers of the personal
representative do not include authority with respect to =sales and
exchanges of real property and grants of optlons to purchase real
property (see subdivision (e} of Section 10501), the mere fact that
the power 1is listed in Section 10551 gives the personal representative
ne right or authority tc exercise the power using the procedure
provided in this chapter. 1In such a case, the power may be exercised
only pursuant to the provisions relating to court supervision of the
sale or exchange of the real property or the grant of the option to
purchase the real property, as the case may be, and the provisions of
this part have no application to the transaction,

Subdivision (b) of Section 10550 is a new provision that permits
a personal representative to wuse the procedure provided in this
chapter with respect to an action that the personal representative
proposes to take even though the action is not one for which advice of
proposed action 1s required. For example, the personal representative
may want to proceed under subdivision (b) where the proposed action is
the compromise of a claim by or against the estate (see Section
10502(k)). This action is cne that ordinarily does not require an
advice of proposed action., See Section 10551 (actions requiring
advice of proposed action). If the procedure provided by this chapter
is used with respect to the proposed action, the person who fails to
ocbject to the proposed action waives the right to have the court later
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review the action taken unless one of the exceptions to the waiver
provigion 1s applicable in the particular case. See Section 10560,
See also Section 10559(b) and the Comment to that section. Use of the
advice of proposed actlon procedure avolds the need te petition the
court for instructions on the proposed compromise in order to preclude
& later challenge to the accounts of the personal representative.

CROSS-REFERENCES

Definitions
Personal representative § 58

§ 10551, Actions requiring advice of proposed action

10551. The actions requiring advice of proposed action are all
of the following:

(a) Selling or exchanging real property.

{b) Granting options to purchase real property.

{c¢) Selling or exchanging personal property, except for any of
the following:

(1) Securities sold upon an established stock or bond exchange.

(2) A security designated as a national market system security on
an interdealer quotation system, or subsystem thereof, by the National
Assoclation of Securities Dealers, Inc., sold through a broker-dealer
registered under the Securities Exhange Act of 1934 during the regular
course of business of the broker-dealer.

(3) Other assets referred to in [Sections 770 and 771.5] when
sold for cash.

{(d) Leasing real property for a term in excess of one year.

(e) Entering into any contract, other than a lease of real
property, whieh by 1its provisions (1} cannot be terminated by the
personal representative within two years and (2) 1s not to be fully
performed within two years.

{f) Continuing for a period of more than six months from the date
of appointment of the personal representative of an unincorporated
business or wventure in which the decedent was engaged or which was
wholly or partly owned by the decedent at the time of the decedent's
death, or the sale or incorporation of such a business.

{g) The first payment, the first payment for a periocd commencing
12 meonths after the death of the decedent, and any Iincrease in the

payments, of a family allowance.
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(h) Investing funds of the estate, except depositing funds in any
of the following:

(1) Banks and in accounts 1in insured savings and loan
assoclations,

(2) Units of a common trust fund described in Section [585.1].

(3) Direct obligations of the United States maturing not later
than one year from the date of investment or reinvestment.

{4) Mutual funds which are comprised of either or both of the
following:

(A} Direct obligations of the United -States maturing not later
than one year from the date of investment or reinvestment.

(B) Repurchase agreements with respect to direct obligations of
the United States, regardless of maturity, 1in which the fund is
authorized teo invest.

(i) Completing a contract entered into by the decedent to convey
real or personal property.

{j) Borrowing money or executing a mortgage or deed of trust or
giving other security.

(k) Determining third-party claims to real and personal property
1f the decedent died in possession of, or holding title to, the
property, or determining the decedent's claim to real or personal
property title to or possession of which is held by ancother.

Comment , Section 10551 continues subdivision (b) of former
Probate Code Section 591.3 without substantive change except:

(1) Paragraph {2) of subdivision (c¢), which authorizes the sale
of an over-the-counter stock that is designated as a national market
system security on an Iinterdealer quotation system, or subsystem
thereof, is new. Quotations for these over-the-counter stocks are
published daily in the Wall Street Journal and many other dally
newspapers, Under prior law, only a security sold on an established
stock or bond exchange could be so0ld without giving advice of proposed
action.

{2) Subdivision (e) makes clear that advice of proposed action
need not be given 1f a contract is one that by 1its terms can be
terminated by the personal representative within two years. There 1is
no reason why a contract that can be terminated within two years
should not be treated the same as a ceontract that is te be fully
performed within two years.

{3) The last portion of subdivision (h) of Section 10551
substitutes "direct obligations of the United States" for "any
obligation" which appeared in prior law, This change makes this
provision reflect the apparent legislative Iintent iIn enacting the
provision,
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If the personal representative Is not authorized to sell or
exchange real property or grant options to purchase real property
under this part (see subdivision (e) of Section 10501), those powers
can be exercised only under the provisions relating te court
supervision and the provisions of this part have no application to the
transactlion. See also the Comment to Section 10550.

CROSS-REFERENCES

Definitions
Account in insured savings and lcan asscociation § 27.3
Personal property § 57
Personal representative § 58
Real property § 68
Security § 70

Note. Section 10551 will be reviewed when the Commission drafts
the estate management provisions of the new code, Section 10551
should not require advice of proposed action for those actions that
the personal representative can take under supervised administration
without pricr court authorization.

Paragraph {4) of subdivision (h) (relatlng to mutval funds and
repurchase agreements) will be conformed ¢to the provision that the
Commission will draft to include in the estate management portion of
the new code relating to powers and <duties of personal
representatives.

10552 Persons to whom advice of proposed action must be given

10552, Except as provided in Sections 10553 and 10554, advice of
proposed action shall be given to all of the following:

(a) Each devisee whose interest in the estate is sffected by the
proposed action,

{b) Each helr of the decedent if the estate 1s an Intestate
estate.

{c) Each person who has filed a request for speclal notice
pursuant to Section [1202].

{(d) If the personal representative is the trustee of a trust that
is a devisee under the will of the decedent, each person interested in
the trust, as determined in cases of future interests pursuant to
paragraph (1), (2), or (3) of subdivision (a) of Section 15304.

{e) The State of California If any portion of the estate is to
escheat to it,

Comment. Section 10552 continues the introductory clause and
paragraph (2) of subdivision {a) of former Probate Code Section 591.3
without substantive change other than the addition of subdivision (d)
which is new.

-23—



CROSS-REFERENCES

Consent to proposed action § 10553
Definitions
Devisee § 34
Heirs § 44
Person § 56
Waiver of right to receive advice of proposed action § 10554

Note. Subdivision (d) of Section 10552 refers ¢to Section
I5804. This section is contained in Assembly Bill 2652 (new trust
law) (introduced iIn the California Legislature on January 13, 1986).
Section 15804 will supersede existing Probate Code Section 1215.1.

§ 10553. Consent to proposed action
10553. Advice of proposed action need not be given to any person

who consents in writing to the proposed action. The consent may be
executed at any time before or after the proposed action is taken.

Comment. Section 10553 continues subdivision {c) of former
Probate Code Section 591.3 without substantive change, Section 10553
provides a method that can be used to avoid the delay that otherwise
would result from the requirement that a person given advice of
proposed action be allowed a specified period of time--see Section
10556(b) and (c) and Section 1l0557-—within which to object to the
proposed action.

CROSS~-REFERENGCES

Definitions
Person § 56

10554. Waiver of advice of proposed action
10554. (a) The advice of proposed action need not be given to any

person who, in writing, waives the right to the advice of proposed
action with respect to the particular proposed action. The walver may
be executed at any time befdre or after the proposed action is taken.
The waiver shall describe the particular proposed action and may waive
particular aspects of the advice, such as the delivery, mailling, or
time requirements of Section 10556, or the giving of the advice in its
entirety for the particular proposed action.

(b) The advice of proposed action need not he given to any

person who has executed a Statutory Waiver of Advice of Proposed

Y
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Action Form that satisfies the requirements of Section 10603 and in
that form has made either of the following:
(1) A general waiver of the right to advice of proposed action,
(2) A walver cof the right to advice of proposed action of all
transactions of a type which ineludes the particular proposed action.

Comment, Subdivision (a) of Section 10554 continues subdivision
(d) of former Probate Code Section 591.3 without substantive change.
The subdivision permits waiver of advice of proposed action only with
respect to a particular proposed action. A person entitled to advice
of proposed action to execute a written waiver under subdivision (a)
that would, for example, permit notice of a particular proposed real
property transaction to be given to the person by telephone so that
the propeosed action can be expeditiously completed if the person does
not object. In such a case, if the person is agreeable to the sale of
the real property, the waiver could be drafted in terms that would
permit the personal representative to call the person on the telephone
to advise the person of an offer to buy the property and to permit the
sale of the property at the price and on the terms offered if the
person called is agreeable or at a price and on the terms of a
counter-offer that is ggreeable tc the person called.

Subdivision (b) is mnew. Under this provision, a person could,
for example, execute a statutory walver in the form prescribed by
Section 10603 te waive the right of advice of proposed action with
respect to inveating funds of the estate and borrowing money without
waiving the right to advice of proposed action with respect to sales
of real property. Or the person could waive the right to receive
advice of propossed action with respect to any action the personal
representative might decide to take.

CROSS-REFERENCES
Advice of proposed action, delivery or mailing requirement § 10556

Definitions
Person § 56

§ 10555, TForm and contents of advice of proposed action

10555. {a) The advice of proposed action shall be in a form that
gatisfies the requirements of Chapter 5 {commencing with Section
10500).

{b) The advice of proposed action shall contain the information
required by Chapter 5 (commencing with Section 10600)}.

Comment, Section 10555 supersedes the third and fifth sentences
of former Probate GCode Section 591.4, Section 10555 makes no
subsgtantive change in the form and contents requirements for an advice
of proposed action, but the reguirement that the advice satisfy the
form and information reguirements of Chapter 5 (see the Comment to
Section 10600) 1s substituted in Section 10555 for the duplicative and
somewhat 1ncomplete statement of the required contents that appeared
in former Section 591.4.
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CROSS-REFERERCES
Form for advice of proposed action §§ 10600, 10601
Time for mailing or delivery of advice § 10556

1055 Delive or mail 0 dvice of proposed action and co of
form for objecting to proposed action

10556. (a) The advice of proposed action shall be delivered
personally to each person required to be glven advice of proposed
action or be sent by first-class mall to the person at the person's
last known address. If the advice of proposed action is mailed to a
person who resides outside the United States, it shall be sent by air
mail,

(b) If the advice of proposed action is delivered personally, it
shall be delivered to the person net less than 15 days hefore the date
specified in the advice of proposed action on or after which the
proposed action is to be taken.

(c) If the advice of proposed action 18 sent by mail, it shall be
deposited in the mail not less than 20 days before the date specified
in the advice of proposed action on or after which the proposed action
is to be taken.

{(d) A copy of the form prepared by the Judicial Council for
objecting toc a proposed action, or the substantial equivalent of the
Judicial Council form, shall accompany or be a part of the advice of
proposed action.

Comment. Subdivision (a) of Section 10556 continues the first
sentence of former Probate Code Section 591.4 without substantive
change. Subdivisions (b) and {c}) restate the fourth sentence of
former Probate GCode Section 591.4 without substantive change.
Subdivision (d} continues the second sentence of former Probate Code
Section 591.4 without substantive change other than to permit the
subatantial equivalent of the Judicial Council form to be sent instead
of the Judicial Council form. -

CROSS-REFERERCES

Consent to proposed action § 10553
Definitions

Perscn § 56
Form for objecting to proposed action § 10602
Waiver of advice of proposed action § 10554
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§ 10557. Objection to proposed action

10557. A person given advice of proposed action who desires to
object to the proposed action may deliver or mail a written objection
to the personal representative at the address stated in the advice of
proposed action, so that the objection is received before the date
specified in the advice of proposed action on or after which the
proposed action is to be taken, or hbefore the proposed action 1is
actually taken, whichever is the later time.

Comment, Sectlon 10557 continues subdivision (a)(2) of former
Probate Code Section 591.5 without substantive change, except that
Section 10557 makes clear that only a person given advice of propesed
action can object in the manner provided in Section 10557. Section
10558, on the other hand, permits a person to obtain a court order
restraining the taking of a proposed action without court supervision
whether or not the person has been glven advice of proposed action.

Section 10557 applies whether the the advice of proposed action
is given pursuant to subdivision (a) of Section 10550 {giving of
advice mandatory) or under subdivision (b) of that section (giving of
advice permissive). See alsc Section 10560 {effect of failure to
object).

CROSS-REFERENCES

Definitions
Person § 56
Personal representative § 58
Mailing §%

§ 10558. Restralning order

10558. If a proposed action would require court supervision if
the personal representative had not been granted authority to
administer the estate under this part and a person described in
Section 10552 objects tco the taking of the proposed action without
court supervision, the person may apply to the court having
jurisdiction over the proceeding for an order restraining the personal
representative from taking the proposed action without court
supervision under the provisions of this code dealing with court
supervision of such action. The court shall grant the requested order
without requiring notice to the personal representative and without
cause being shown for the order. The person who obtained the order
may serve it upon the personal representative In the same manner
provided for iIn Section 415.10 or 415.30 of the Code of Civil

Procedure or in the manner authorized by the court,
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Comment., Section 10558 continues subdivision {(a){l) of former
Frobate Code Section 591.5 without substantive change.

With respect to a particular action, the person objecting to the
action may:

{1) Mail or deliver a written objection to the proposed action
under Section 10557 if the person has been given advice of proposed
action.

{2) Apply for a restraining order under Section 10558, whether or
not the person has been given advice of proposed action.

CROS55-REFERENCES

Definitions
Gourt supervision § 10401
Person § 56
Personal representative § 58

§ 10559, Court supervision and notice of hearing reguired if
objection made

10559, {(a) If the proposed action is one that would require court
supervision if the personal representative had not bheen granted
authority to administer the estate under this part and the personal
representative has notice of a written objectlon made under Section
10557 or a restraining order issued under Section 10558, the personal
representative shall, if the personal representative desires to take
the proposed action, submit the proposed action to the court fer
approval following the provisions of this code dealing with court
supervision of that kind of action and may take the proposed action
only under such corder as may be entered by the court.

{(b) If the proposed action is one that would not require court
supervision even 1f the personal representative had not been granted
authority to administer the estate under thils part but the personal
representative has given advice of the proposed action and has notice
of a written objection made under Section 10557 to the proposed
action, the personal representative shall, 1f he or she desires to
take the proposed action, request Instructions from the court
concerning the proposed action and may take the proposed action only
under such crder as may be entered by the court. '

(¢) A person who objects to a proposed action as provided in
Section 10557 or serves a restraining order issued under Section 10558

in the manner provided In that section shall be glven notice of any
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hearing on a petition for court authorization or confirmation of the
preposed action.

{d) Fallure of the personal representative to comply with this
section is a viclation of his or her fiduciary duties and is grounds
for removal from office.

Comment, Subdivisions (a) and (d) of Section 10559 continue
subdivision (b) of former Probate Code Section 591.5 without
suybstantive change. In comnection with subdivision (d), see Section
{to be drafted) (liability of personal representative for breach of
fiduciary duties).

Where advice of proposed action is required, subdivision (a)
requires that the propecsed action be taken only under court
supervision if the personal representative has notice of a written
objection or a restraining order with respect tec the proposed action.
And, when taking the proposed action under court supervision, the
personal representative must comply with all the provisions that apply
vhen an action of that kind is taken under court supervision,
including but not limited to any applicable publication requirement.
In this respect, subdivision (a) continues prior law.

Subdivisions (a) and (b) of Section 10559 implement subdivision
(b) of Section 10550. Subdivision (b) of Section 10550 is a new
provision that permits a personal representative who has been granted
independent  administration authority to give advice of proposed
action with respect to a propesed action that could be taken without
giving advice of proposed action. The perscnal representative may
give advice of proposed action (although not required to do s0) in
order that the person receiving the advice will walve the right to
object to the proposed action if the person fails to object within the
time allowed after receipt of the advice. See Section 10560.

Subdivision (a) of Section 10559 applies tc not only to a case
where notice of propesed action is required but also to a case where
advice of proposed action is not required to be given for a proposed
action that would require court supervision if independent
administration authority had not been granted. If the personal
representative elects to give advice of proposed action in such a
case, even though not required, subdivision (a) permits the personal
representative to take the proposed action only under court
supervision if the personal representative has notice of an objection
to the proposed action or of a restraining order issued with respect
to the propesed actien,

Subdivision (b) of Section 10559 applies where the personal
representative determines to give advice of proposed action in a case
where the personal representative would be authorized to take the
proposed action without court supervision even 1if the personal
representative had not been granted independent administration
authority. In such a case, subdivision (b) requires that the proposed
action be taken only after court authorization on a petition fer
instructions if the personal representative has notice of a written
objection to the proposed action.
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The benefit of the new procedure under subdivision (b) of Section
10550 and subdivisions (a) and (b) of Section 10559 is that the new
procedure permits a court review of the proposed action before it is
taken if the personal representative has notice of an objection rather
than having the objection first made after the acticn has been taken.,
For further discussion, see the Comment to Section 10550.

Subdivision {c) of Section 10559 continues subdivision (e) of
former Probate Code Section 591.5 without substantive change. This
subdivision requires that notice of hearing be given to a person who
has made a written objection under Section 10557 or has served a
restraining order under Section 10558, See Section 10560{a).
Subdivision (c¢) reguires that notice of hearing be given of the
hearing of a petition for instructions authorizing a proposed action
deseribed in subdivision (b) as well as of a hearing on a petition for
court autheorization cor confirmation of a proposed action described in
subdivision (a).

CROSS—REFERERCES
Definitions

Court supervision § 10401
Personal representative § 58

§ 10560, Effect of failure to object to proposed action

10560. (a) A person who has been given advice of proposed action
as provided in Sections 10550 to 10556, inclusive, may object toc the
proposed action only by one or both cof the following methods:

{1) Delivering or mailing a written objection as provided in
Section 10557.

(2) BServing a restraining order obtained under Section 16558
before the date specified in the advice of proposed action on or after
which the proposed action is to be taken, or before the proposed
action is actually taken, whichever is the later time.

{b) Except as provided in subdivisions (¢) and (d), the failure
to object as provided in subdivision {a) is a wsziver of any right to
have the court later review the proposed action after it has been
taken.

(c) The court may review the action taken upon motion of a person
who (1) establishes that he or she did not actually receive the advice
of proposed action before the time to object expired or (2)
establishes by clear and convincing evidence that the personal
representative violated an applicable fiduclary duty in taking the

action.
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{(d) The court may review the action of the personal
representative on its own motion where necessary to protect the
interests of any of the following:

(1) A creditor of the estate who did not actually receive advice
of the propesed acticen.

{2) An heir or devisee who establishes both of the following:

{A) At the time the advice was given the heir or devisee lacked
capacity to object to the proposed action or was a minor,

(B) No advice of proposed action was actually received by the
guardian, conservator, or other personal representative of the heir or

devisee.

Comment, Subdivision (a) of Section 10560 continues the
substantive effect of the first sentence of subdivision (d) of former
Probate Code Section 591,5.

Subdivisions (b)) and (c) continue the second sentence of
subdivision (d) of former Probate Code Section 591.5 with the addition
of the provision in subdivision (c) that permits a person who has
failed to object to have the court later review the action 1if the
person establishes by clear and convincing evidence that the personal
representative violated an applicable fiduciary duty 1in taking the
proposed action., Thus, for example, the person could obtain court
review if the person establishes by clear and convincing evidence that
the personal representative violated Section [583) (purchase by
personal representative of preperty of, or claim againt, estate) in
taking the action.

Subdivision (b) applies only where the advice of proposed action
was given as provided in Sections 10550-10556. The advice must
contain the information required by Chapter 5 {commencing with Section
10600), including a description of the proposed action in reasonably
specific terms, with additional information if the proposed aection
involves a sale or exchange of real property or an option to purchase
real property. See Sections 10555 and 10601.

Subdivision (d) supersedes the last sentence of subdivision (d)
of former Probate Code Section 591.5. Subdivision {(d) narrows the
situations where the court can review the action of the personal
representative on its own motion to cases where necessary to protect
the interests of creditors of the estate or an helr or devisee who
lacked capacity to object to the proposed action or was unborn. As to
the right of a person who failed to object to the action to obtain
court review, see subdivision (c). The court 1s not authorized to
review the proposed action on motion of a person who consented to the
proposed action (Section 10553) or wailved the advice of proposed
action (Section 10554). See the Comments to Sections 10553 and
10554, 4 guardian ad litem can be appointed to cbject, waive, or
consent to proposed actions under the Independent Administration of
Estates Act where the person entitled te advice of proposed action
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lacks the capacity to act with respect to the proposed action. See
Section (to be drafted) {general provision permitting appeintment of
guardian ad litem).

CROSS-REFERENCES

Definitions
Devisee § 34
Heirs § 44
Person § 56
Personal representative § 58

Note. The time when an objeciion can be raised will be reviewed
when the provisions relating to closing of estate administration are
drafted. The objection could be raised upon a final gccounting. Once
the estate is closed, there could be no objection {except for fraud)}.
The good faith purchaser or encumbrancer is protected. See Section
10561,

§ 10561, Protection of persons dealing in good faith with personal
representative

10561. (a) The failure of the personal representative to comply
with subdivision (a) of Section 10550, with Sections 10552, 10555,
10556, and 10559, and with Chapter 5 {commencing with Section 10600),
and the taking of the action by the personal representative without
such compllance, does not affect the validity of the action =o taken
or the title to any property conveyed or transferred to bona fide
purchasers or the rights of third persons dealing in good faith with
the personal representative who changed their positien in reliance
upon the action, conveyance, or transfer without actual notice of the
failure of the perscnal representative to comply with those provisions.

(b) No person dealing with the personal representative has any
duty tec inquire or investigate whether or not the personal
representative has complied with the provisions listed in subdivision
(a).

Comment, Section 10561 continues subdivision (b) of former
Probate Code Section 591.4 and subdivision (c¢) of former Probate Code
Section 591.5 without substantive change.

CROSS-REFERENCES
Definitions
Person § 56

Personal representative § 58
Property § 62
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CHAPTER 5. FORMS

% 10600, Judicial Council form for advice of proposed action

10600. If the Judicial Council prescribes a form for advice of
proposed action, the form used to give advice of proposed action shall
be one of the following:

{a) The form prescribed hy the Judicial Council.

{(b) A form that is in substantial compliance with either the
requirements of the Judicial Council form or the requirements of the
form set out in Section 10601,

Comment, Section 10600 is new. If the Judicial Council has not
preseribed a form for advice of proposed action, the form prescribed
by Section 10601 should be used, but a form may be used 1f the form
either in in substantial complliance with the Judicial Council form or
the statutory form set ocut in Section 10601.

§ 10601, Form for advice of proposed action.
10601. Except as provided in Section 10600, the advice of

propoged action shall be in substantially the following form and shall
contain the information required by the following form:
SUPERIOR CGOURT OF CALIFORRIA
COURTY OF

Estate of Bo.

deceased

ADVICE OF PROPOSED ACTION
{Probate Code Section 10601)

1. The personal representative of the estate of the deceased is:

(Rame(s))

2. The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Code Sections 10400-10603).
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3. On or after s 19__, the personal representative will
take the following action:

[Enter the date on or after which the proposed action i3 to be taken.
{The advice of proposed action must be delivered not less than 15 days
before this date if it is personally delivered or must be deposited in
the mail not less than 20 days before this date 1f it 1is sent by
mail.)}]

[Describe proposed action 1in reasonably specific terms. If the
proposed action involves a sale or exchange of real property or an
option to purchase real property, (1) state the material terms of the
transaction, including any sale price and the amount of or method of
caleulating any compensation pald or te be paid to an agent or broker
in connection with the transaction, (2} state the amount of any
probate inventory wvaluation of the property on flle with the court,
and (3) set forth the following statement: "A sale of real property
without court supervision means that the sale will not be presented to
the court for confirmation at a hearing at which higher bids for the
property may be presented and the property se¢ld to the highest
bidder."].

4. If you need more Information, you may call:

{Name)

{Telephone number)

5. If you object to the proposed action:

{2} Sign the enclosed objection form and deliver or mail it to
the personal representative at the following address: [specify name
and address]

OR

(b) Apply to the court for an order preventing the personal
representative from taking the proposed action without court
supervision.

6. Your written objection or the court order must be received by
the personal representative before the date specified above, or before
the proposed action 1s taken, whichever i1s later. If you cbject, the
personal representative may take the proposed action only under court
supervision,

7. IF YOU DO NOT OBJECT IN WRITIRG OR OBTAIN A COURT ORDER
PREVENTIRG THE PRCPOSED ACTION, YOU WILL BE TREATED AS IF YOU
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GONSENTED TO THE PROPOSED ACTION AND YOU MAY HNOT OBJECT AFTER THE
PROPCSED ACTION HAS BEEN TAKEN.

Dated:

{Signature of personal representative or
attorney for personal representative)

Comment. Section 10601 continues subdivision (a) of former
Probate Code Section 591.8 with the addition of an iInformational
statement in the form concerning the time for delivery or mailing of
the advice of proposed action., The form is designed to provide the
person receiving an advice of proposed action with the information the
person needs in order te react to the advice. The form prescribed by
this section may be superseded by a Judicial Gouncil form. If the
Judicial Council has prescribed a form for advice of proposed action,
the Judicial Council form should be used Instead of the form
prescribed by this section, but use of the form prescribed by this
gsection dees not invalidate the advice of proposed action. See
Section 10600.

CROSS-REFERENCES

Definitions
Court supervision § 10401
Perscnal representative § 58
Real property § 68

§ 10602, Judicial Council form for obiecting to propoged action
10602. ({a) The Judicial GCouncil shall prepare a form that a

person may use to object to a proposed action pursuant to BSection
10557.

{(b) A person who wishes to object to a proposed action either
may use the Judicial Council form or may make the objection in any
other writing that satisfies the requirements of this part.

Comment . Secticn 10602 continues subdivision (b) of f{former
Probate Code Section 591.8 without substantive change.

CROSS~REFERENCES

Sending form for objecting with or as a part of advice of proposed
action § 10556

§ 10603. Statutory form for walver of advice of proposed action

10603. (a) The Judicial Council may prescribe a Statutory Waiver
of Advice of Proposed Action Form. A form prescribed by the Judiecial

—35—



Council pursuant to this subdivision shall include the substance of
the warning set out in subdivision (b). If the Judicial Council
prescribes a form pursuant to this subdivision, that form shall be
used instead of the form set out in subdivision (b).

{b) Except as provided in subdivision (a), a Statutory Waiver of
Advice of Proposed Action Form shall be in substantlially the form set
out in this subdivision and shall include the warning set out in this
gection, either typed in all capital letters or printed in not less
than 1l0-point hold-face type or a reasonable equivalent thereof:

SUPERIOR COURT OF CALIFORNIA
COUNRTY OF
Estate of No.

(deceased)

WAIVER OF ADVICE OF PROPOSED ACTION
(Californla Estate and Trust Code Section 10503)

WARNING. THE LAW REQUIRES THAT YOU BE GIVEN KOTICE OF CERTAIN
ACTIONS THE PERSONAL REPRESENTATIVE PRCPOSES TO TAKE WITH RESPECT TO
PROPERTY OF THE ESTATE. THIS NOTICE MUST BE GIVEN BEFORE THE PROPOSED
ACTION IS TAKEN. YOU HAVE THE RIGHT TO OBJECT TO A PROPOSED ACTION
AND TO EEQUIRE THAT IT BE TAKEN ONLY UNDER THE SUPERVISION OF THE
COURT. IF YOU DO NOT COBJECT BEFORE THE ACTION IS TAKEN, YOU CANNOT
OBJECT LATER.

IF YOU SIGKN THIS FOEM, YOU WAIVE THE RIGHT TO RECEIVE NOTICE.
THIS MEANS THAT YOU GIVE THE PERSONAL REPRESENTATIVE THE RIGHT TO TAKE
ACTIONS CONCERNING THE PROPERTY OF THE ESTATE WITHOUT FIRST GIVING ¥OU
THE NOTICE REQUIRED BY LAW, AND YOU CANNOT OBJECI AFTER THE ACTICHN IS
TAKEN.

IF YOU SIGN THIS FORM, YOU MUST ALSO CHECK ONE OF THE EOXES BELOW
TO INDICATE WHETHER YOU WAIVE:

{1) THE RIGHT TO NOTICE OF ANY ACTICN THE PERSONALL REPRESENTATIVE
MAY DECIDE TO TAKE.

(2) THE RIGHT TO NOTICE OF ONLY ONE OR MORE PARTICULAR KINRDS OF
ACTIORS.

YOU HAVE THE RIGHT TO REVOKE THIS WAIVER AT ANY TIME BY NROTIFYING
THE PERSONAL REPRESENTATIVE ORALLY OR IN WRITING OF THE REVOCATION.
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IF YOU DO NOT UNDERSTAND THIS FORM, YOU SHOULD ASK A LAWYER TO
EXPLAINR IT TO YQU.

l. The personal representative of the estate of the deceased is:

2. The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Code Sections 10400-10603)

3. I hereby waive the right to advice of proposedraction with
respect to the following (Check one box only to indicate your choice):

[ 1 {a) Any action the personal representative is authorized to
[ ] take under the Independent Administration of Estates Act.

[ ] (b) Any of the kinds of transactions listed below that the
[ ] personal representaive 1s authorized to take under the
Independent Administration of Estates Act.

Dated:

{Signature of Person Executing Wailver)

Comment. Section 10603 is new. See the Comment to Section 10554,
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APPENDIX
DISPOSITION OF REPEALED PROBATE GODE SECTIQNS
Probate Code § 591 (repealed Short_title
Comment, Former Section 591 1is continued without substantive

change in Section 10403,

Probate Code 591.1 (repealed Petition for independent
administration authority

Comment. The first sentence of subdivision (a) of former Section
591.1 is continued in Section 10450(a} without substantive change.
The second sentence is continued in Section 10402 without substantive
change. The third sentence 1g replaced by Section 10403. See the
Comment to Section 10403. The requirement that the clerk set the
petition for hearing is continued in Section 7202, which is a general
provision.

Subdivision (b) is continued without substantive change in
subdivision (b) of Section 10450. Subdivigions (c) and (d) are
continued without substantive change in subdivisions {(a) and (b),
respectively, of Section 10451. Subdivision (e) is continued without
substantive change in subdivision (c) of Section 10451. Subdivision
(f) is continued without substantive change 1In subdivision (a) of
Section 10452, Subdivision (g) is continued without substantive
change in subdivisions {(b) and (c) of Section 10452,

Probate Code 91,2 {(repealed Manner of administration; court
gupervigion

Comment, The first two sentences of subdivision {(a) of former
Section 591.2 are continued without substantive change in paragraph
(1) of subdivision (a) of Section 10500 except that the portion of the
second sentence defining "court supervision"” 18 continued without
substantive change in Section 10401. The portion of subdivision (a)
gstating the matters that require court supervision is continued in
Section 10501 without substantive change. The first sentence of
subdivision (b) 1s continued 1in subdivision {b) of Section 10500
without substantive change. See the Comment to Section 10500, The
second sentence of subdivision (b) is omitted as unnecessary. If the
personal representative does not take the proposed action under
independent administration authority, the action is taken under the
procedures that apply where the personal representative does not have
independent administration autherity, and any publication requirement
of the applicable procedure must be satisfied.
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Probate Code § 591,33 (repealed), Advice of proposed action

Comment, Paragraph (1) of subdivision {a) of former Section
591.3 is continued in subdivision (a) of Section 10550 without
substantive change. The portion of paragraph (2) of subdivision (a)
defining "advice of propcsed action" is omitted as unnecessary since
the term "advice of proposed action” is uniformly used in the new
statutory provisions. The remainder of paragraph (2) of gsubdivision
(a) and the introductory clause of subdivision (a) are continued in
Section 10552 without substantive change. Subdivision (b) of former
Section 591.3 1is continued in Secticn 10551 without substantive
change. Subdivision {¢) of former Section 591.3 is continued in
Section 10553 without substantive change, Subdivision (d) is
continued in Section 10554 without substantive change.

Probate Code 91.4 (repealed Notice of proposed action

Comment, The first sentence of former Section 591.4 is restated
without substantive change in subdivision (a) of Section 10556. The
second sentence is continued without substantive change in subdivision
{d) of Section 10556. The third and fifth sentences are replaced by
Section 10555. See the Comment to Section 10555. The fourth sentence
is restated without substantlve change in subdivisions (b) and {c) of
Section 10556. Subdivision (b) of former Section 591.4 is continued
without substantive change in Section 10561,

Probate fode 591 repealed Obiection to proposed action

Comment., Subdivision (a)(l) of former Section 591.5 is continued
in Section 10558 without substantive change. Subdivision (a)(2) is
continued without substantive change in Sectionn 10557, but the former
provision is made applicable to any case where advice of proposed
action is given, whether or not the proposed action is one for which
advice of proposed action 1s required. Subdivision (b) is continued
without substantive change in subdivisions (a) and {(d) of Section
10559. Subdivision (c)} 1s continued in Section 10561 without
substantive change. The substantive effect of the first sentence of
subdivision {d) 1s continued in subdivision (a) of Section 10560, The
remainder of subdivision {d) is replaced by subdivisions (b}, {(c), and
{d) of Section 10560. See the Comment to Section 10560. Subdivision
{e) 1s continued without substantive change 1in subdivision (e) of
Section 10559,

Probate Code § 591.6 (repealed). Independent administration powers25
Comment, Former Section 591.6 1s continued in substance in Section
10502 with clarifying revisions. 8ee the Comment to Section 10502.
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robate Code 591 repealed Revocation of independent
administration authority

Comment . Former Section 5%1.7 is continued in Section 10454
without subgtantive change. The provision of former Section 591.7
requiring that the clerk set the petition for hearing is continued in
Section 7202 which is a general provision,

Probate Gode Section 591 repealed). Form of advice of proposed
action,

Comment. Subdivision (a) of former Section 591.8 is continued in
substance in Section 10601 with some additions and revisions. See the
Comment to Section 10601. Subdivision (b} is continued in Section
10602 without substantive change.

robate Code Section .9 (repealed Salegs of propert
Comment., Subdivision (a) of former Section 591.9 1s continued

without substantive change in Section 10500(a)(2). Subdivision (b} is
continued in Section 10453 without substantive change.
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