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Memorandum 89-53
Subject: Study L-3013 - Uniform Statutory Rule Against Perpetuities

We have received a study on the Uniform Statutory Rule Against
Perpetuities (USRAP)} from Charles A. Collier, Jr., the Commission's
consultant on this topic. (A copy of the study, with its exhibits,
accompanies this memorandum.) Mr. Collier was the American Bar
Association Advisor to the USRAP Drafting Committee.

The Background Study gives an overview of the rule against
perpetulties, the California statute, and earlier proposals for
reform. Mr. Collier also discusses perpetuities savings clauses
commonly inserted 1In donative instruments, Mr. Collier wurges the
Commission to recommend enactment of USRAP in California and gives a
number of reasons for enactment beginming on page 15 of the Background
Study.

The staff has prepared a draft Tentative Recommendation Proposing
Enactment of the Uniform Statutory Rule Against Perpetuities for
Commission congideration. The draft tentative recommendation follows
the exhibits attached to this memorandum.

The Uniform Statute has not met with unanimous acclaim. The
Commission should bhe acquainted with the arguments opposing USRAP,
Accordingly, we have included a copy of Professor Jesse Dukeminier's
critique, The Uniform Statutory Rule Against Perpeiuities: Ninety Years
in Limbo, 34 UCLA L. Rev. 1023 (1987). (See Exhibit 1, attached to
this memorandum.) Professor Lawrence Waggoner's response to this
article, The Uniform Statutory Rule Against Perpetuities: The Rationale
of the 90-Year Waiting Period, 73 Cornell L. Rev. 157 (1988), is
attached to this memorandum as Exhibit 2. Finally, a number of
testimonial letters in support of USRAP are attached as Exhibit 3.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Tentative Recommendation
Proposing the
UNRIFORM STATUTORY RULE AGAINST PERPETUITIES

Background

The commeon law rule against perpetuities, as developed in England
beginning in the 17th Century, invalidated attempts te create interests
in property that would remain contingent for more than the lives of
certain people alive when the interest was created plus 21 years. The
rule is now most commonly known Iin Professor Gray's formulation: "No
interest is good unless it must vest, if at all, not later than 21
years after some life in being at the creation of the interest.”l &
central purpose of the rule is to mediate between those who seek to tie
up their property for generations into the future and future
generations who wish to control the property, free of the dead hand.

In general, the rule permits a person to create property interests
that will vest in his or her grandchildren and require them to survive
until 21 years of age, but not to create interests that will vest only
in great grandchildren.?2 The common law rule can operate harshly,
however, since it invalidates a disposition if there is any conceivable
possibility that it will violate the rule, repardless of whether it is
likely to do so, and regardless of how reasonable the disposition
appears. Individuals who draft their own wills or trusts without
expert advice can easily run afoul of the rule, but many lawyers have
also failed the test, notwithstanding the prominent position the rule

enjoys in the law school curriculum.3

1. J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942).

2. See Halbach, Rule Against Perpetuities, in California Will Drafting
Practice § 12.30, at 566 (Cal. Cont. Ed. Bar 1982).

3. See, e.g., Lucas v. Hamm, 56 Cal. 2d 583, 592, 364 P.2d 685, 15
Cal. Rptr. 821 (1961) ("(Flew, if any, areas of the law have been
fraught with more confusion or concealed more traps for the unwary
draftsman™).
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The history of the rule against perpetuities in California is
convoluted and confusing. From the early constitutional provision that
"[n]o perpetuities shall be allowed except for eleemosynary
purposes,"4 the rule has developed through decades of judicial
interpretation, backtracking, and refinement, and periodic legislative
attempts at clarification.® California law includes the common law
rule against perpetuities, with its lives in being plus 21 years,® as
well as an alternative 60-year period in gross.’ The harshness of
judging the walidity of nonvested interests at the time of their
creation is mitigated by a cy pres provision permitting reform of
instruments to avoid violation of the rule.8 Knowledgeable lawyers
will also insert a perpetuities savings clause as appropriate to avoid
violating the rule agalnst perpetuities.

Hational movements for reform of perpetuities law have culminated

in the Uniform Statutory Rule Against Perpetuitiesg, approved by the

4, Former Cal Const, art. XX, § 9 {repealed 1970); now stated In Civil
Caode § 715.

5. See generally 4 B. Witkin, Summary of California Law Real Property,
§§8 377-404, at 568-92 (9th ed. 1987); Halbach, Rule Against
Perpetuities, In California Will Drafting Practice §§ 12.1-12.54, at
547-79 (Cal, Cont. Ed. Bar 1982); Halbach, id., §§ 12.1-12.54, at
215-20 (Cal. Cont. Ed. Bar Supp. 1988); Simes, Perpetuities in
California Since 1951, I8 Hastings L.J. 247 (1967); Taylor, A Study
Relating ¢o the '"Vesting” of Interests Under the Rule Against
Perpetuities, 9 Cal. L. Revision Comm'n Reports 909, %I10-15 (1969);
GComment, Rule Against Perpetuities: The Second Restatemeni Adopis Wait
and 5ee, 19 Santa Clara L. Rev. 1063, 1081-91 (1979); Note, California
Revises the Rule Against Perpetuities--Again, 16 Stan. L. Rev, 177-90
(1963).

6. Civil Code § 715.2. The section is quoted in the text infra.
7. Civil Code § 715.6 provides as follows:
715.6. Ho interest in real or personal property which
must vest, if at all, not later than 60 years after the
creation of the interest violates Section 715.2 of this code.

8. Civil Code § 715.5.

g, Unif. Statutory Rule Against Perpetuities (1986), 84 U.L.A. 132
(Supp. 1989) [hereinafter cited as "USRAP"].

ey
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National Conference of Commissioners on Uniform State Laws in 1986.10
The Uniform Statute has been enacted in five states —  Florida,
Michigan, Minnesota, Nevada, and South Carolinall —- and is pending in
several others.

The Uniform Statute has two principal virtues. It provides a
simple, easily administered rule and it offers the best hope for

achieving uniformity among the statesg.

Summary of USRAP

The Uniform Statute retains the common law rule against
perpetuities as a wvalidating rule,12 hut suspends its operation as an
invalidating rule for a 90-year wait-and-see period running from the
creation of the interest.l3 The 90-vear walting period was chosen by
the Uniform Drafting Committee as an approximation of (or proxy for)

the common law period of lives in being plus 21 years.l4 On petition

10. USRAP has also been approved by the House of Delegates of the
American Bar Association, the Board of Regents of the American Gollege
of Probate Counsel, and the Board of Governors of the American College
of Real Estate Lawyers.

11. See Fla, Stat, Ann. § 639.225 (West Supp. 1989); Mich. Stat. Ann.
§§ 26.48(1)-26.48(8) [88 PA 418]) (Callaghan 1looseleaf 1989); Minn.
Stat. Ann. §§ 501A.01-501A.07 (West Supp. 1989); Nev. Rev. Stat. Ann.
§% 111.103-111.1039 (Michie Supp. 1988); S.C. Code Amnn. §§ 27-6-10 to
27-6-80 (Law. Co-op Supp. 1988).

12. The Prefatory Note to USRAP distinguishes between the validating
and invalidating sides of the common law rule as follows:

Validating Side of the Common-law Rule: A nonvested property
interest is valid when it is created (initially wvalid) if it
is then certain to vest or terminate (fail to vest) -- one or
the other —— ne¢ later tham 21 years after the death of an
individual then alive,

Invalidating Side of the Common-law Rule: A mnonvested
property interest is invalid when it is created (initially
valid) if there is no such certainty.

13, For a fuller discussion, see the Prefatory Note to USRAP,.

14. For background on the 90-year period, see Waggoner, The Uniform
Statutory Rule Against Perpetuities, 21 Real Prop. Prob. & Tr. J. 569,
575-90 {1986); Waggoner, The Uniform Statutory Rule Against
Perpetuities: The Rationale of the 90-Year Waiting Period, 73 Cornell
L. Rev, 157 (1988).
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of an interested person, a court may exercise a cy pres power to reform
the disposition to approximate the donative transferor's manifested
plan of distribution. The right of reformation doces not arise until it
is necessary. Generally, a disposition that violates the common law
rule is net in need of reformation until the 90-year period expires or,
in the case of a class gift, when a member of a class is entitled to
enjoyment of a share before the explration of the 90-vear period.15

The Uniform Statute would alse make other changes which are
discussed below and in the comments to the sections in the proposed

legislation.

USRAP and California Law Compared

Statement of the Rule Apainst Perpetuities

Civil Code Section 715.2 provides the basic Califernia rule in the
following language:

715.2., Ne interest in real or personal property shall
be good unless it must vest, if at all, not later than 21
years after some life in being at the creation of the
interest and any period of gestation involved in the
situation to which the 1limitation applies. The lives
selected to govern the time of wvesting must not be so
numerous or =0 situated that evidence of their deaths is
likely to be unreasonably difficult to obtain. It is
intended by the enactment of this section to make effective
in this State the American common-law rule against
perpetuities.

The Uniform Statute provides a simplified form of this rule, holding
that a "nonvested property Iinterest 1is invalid" unless "when the
interest is created, 1t is certain to vest or terminate no later than
21 years after the death of an individual them alive" or it "vests or
terminates within 90 years after its creation,"16 Thus, the common

law rule against perpetuities continues as a validating principle, but

15. Reformation may also be had before the expiration of the %0-year
period in the unlikely case where an interest can vest beyond the
90-year period but not before., See USRAP § 3(3) and comment.

16. See USRAP § 1(a). Speclal applications of the rule are provided
for powers of appointment. See USRAP § 1(h)-(c).

b=
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its invalidating side iIs postponed in operation for the 90-vear waiting
period. No major changes would be made in the validating s=side of the
rule by substituting the language of the Uniform Statute for the

California provision.l7

Cy Pres

In 1963, California enacted a cy pres rule permitting reformation
of a disposition of property that otherwise would viclate the rule
against perpetuities “if and to the extent” that it can be reformed or
construed to comply with the rule and te give effect to the general
intent of the creator of the Interest "whenever that general intent can
be ascertained."l8 Reformation can take place at any time after
creation of the interest. Although the cy pres rule provides an
opportunity to avoid some harsh applications of the rule against
perpetuities, its reliance on judicial remedies is inefficient and
expensive.

The Uniform Statute alsc provides a cy pres rule, as noted above,
but makes resort to it unlikely because the 90-year waiting period
should solve most of the problems hefore reformation would be
necessary. Since the common law rule does not act to invalidate a
disposition wuntil the 90-year period has expired, the right of
reformation under the Uniform Statute does not generally arise until it
becomes useful, i.e., at the end of the waiting period. However, in
the case of a class gift, where a member of a class is entltled to
enjoyment of a share before that time, the disposition may be reformesd
on petition of an interested person. The cy pres standard under the
Uniform Statute differs from the California standard, providing for
reformation in the manner that "most c¢losely approximates the

transferor's manifested plan of distribution."19

17. The subsidiary doctrines of the common law rule are approved or
disapproved in a comment to Section 1 of USRAP. A revised form of this
comment is set out in the Background to Probate Code Section 21201 of
the proposed legislation infra.

18. Civil Code § 715.5; see also Note, California Revises the Rule
Against Perpetuities -- Again, 16 Stan. L. Rev. 177, 186-90 (1963).

19. USRAP § 3; see also Waggoner, The Uniform Statutory Rule Against
Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 595-98 (1986).

—5—
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Exclusions from Rule

By common law and statute, some types of Interests are excluded
from the coverage of the rule against perpetuities. The Uniform
Statute explicitly excludes a variety of interests and in some respects
would change California law.

Commercial Transactions., The California rule has been applied to
commercial transactions, e.g., where a 1lease is to commence on
completion of construction.20 The Uniform Statute does not apply to
commercial (nondonative) transactions.2l The period of a 1life in
being plus 21 years is not relevant to commercial tramnsactions.22 It
makes no sense to apply a rule based on family-oriented donative
transfers to Iinterests created by contract whose nature is determined
by mnegotiations hetween the parties, Limitations on the duration of
commercial interests is better handled direetly.23

Charitable Dispositions. California law has always permitted
perpetuities for eleemosynary purposes.24 The Uniform Statute also
excludes interests held by "a charity, government, or governmental
agency or subdivision, if the nonvested property interest is preceded
by an interest held by another charity, pgovernment, or governmental
agency or subdivision."23

Insurance and Retirement Plans, By statute, California exempts
trusts of hosplital service contracts, group life insurance, group

disability insurance, group annuities, profit-sharing, and retirement

20. See, e.g., Wong v. Di Grazia, 60 CGal. 24 525, 386 P.2d 817, 35
Cal. Eptr. 241 (1963); Haggerty v. Oakland, 161 Cal. App. 2d 407, 326
P.2d 957 (1958).

21. See USRAP § 4(1) and comment.

22. See Waggoner, The Uniform Statutory Rule Against Perpetuities, 21
Real Prop. Prob. & Tr. J. 569, 599-p00 (1986).

23, See, e.g., Civil Code §§ 717-719 (limitations on duration of
leages), 882.020-882.040 ({ancient mortgages and deeds of trust),
883.210-883.270 (termination of dormant mineral rights}.

24, Civil Code § 715 (continuing former Cal. Const. art. XX, § 9); see
also 4 B. Witkin, Summary of California Law Real Property § 399, at
587-88 (9th ed. 1987).

25. See USRAP § 4(5).

J
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plans from the rule against perpetuities.26 The Uniform Statute
exempts similar preoperty interests from the statutory rule against
perpetuities in different 1anguage.27 The recommended legislation
would continue much of the Californla language in addition to the
exemption in the Uniform Statute.

Additional Exemptions. The Uniform Statute provides other

explicit exemptions from the rule, inciuding a fiduciary's
administrative powers {(as opposed to distributive powers),28 a
trustee's discretionary power to distribute principal before
termination of a trust to a beneficiary having an indefeasibly wvested
interest in income and principal,29 a power to appoint a fiduciary,30
and any property Interest, power of appeintment, or arrangement that

was not subject to the common law rule against perpetuities.3l

Prospective Application

The Uniform Statute would apply only to dispositions made after
the operative date, except that the reformation provision would apply
to pre—operative date dispositions.32 This is not a major change in

California law, since California already has a reformation provision.

Illustration

The operation of the common law, the California rules, and the
Uniform Statute can be seen by way of an example: Suppose that A gives
property in a testamentary trust to his daughter D for life, and the
remainder to D's children who reach 25. Assume that D is alive at A's
death.

26, Civil Code §§ 715.3, 715.4.

27. USRAP § 4(6).

28, USRAP § 4(2). This provision specifically lists the power to
sell, lease, or mortgage property, and the power to determine principal
and income.

29. TUSRAP § 4(4).

30. USRAP § 4(3}.

31. USRAFP § 4(7).

32. USRAP § 5.
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This disposition would fail under the common law rule since the
remainder interest could fail to vest within 21 years after the D's
death.

Under California law, the interest could be saved by a petition to
reform the disposition under Civil Code Section 715.5 to accomplish A's
general intentlons. The court could reduce the required age of D's
children from 25 to 21 years.33 Qr, in appropriate circumstances, the
will might be construed to provide that the remainder beneficiaries
included only A's grandchildren alive at A's death,34 Legal scholars
have also urged that courts consider inserting an appropriate
perpetuities saving clause in the course of reformation to preserve the
25—year contingency where possible.35

Under the Uniform Statute, we would wait up to 90 years following
A's death to see if the rule has been violated. In a normal case, this
will be more than enough time and the property will pass as
directed.3® If the rule is violated at the end of the waiting period,
such as where a grandchild was born after A's death and will not reach
age 25 before the 90th anniversary of A's death, refermation would be
appropriate under the Uniform Statute.3b

33, See, e.g., Estate of Ghiglia, 42 Cal. App. 3d 433, 442-43, 116
Cal. Eptr. 827 (1974) (required age reduced from 35 to 21 years).

34, See, e.g., Estate of Grove, 70 Cal. App. 3d 355, 363-65, 138 Cal.
Rptr. 684 (1977).

35, See, e.g., Dukeminier, The Uniform Statutory Rule Against
Perpetuities: Ninety Years in Limbo, 34 UCLA L. Rev.1023, 1071-72
(1987) (insert saving clause immediately when disposition found to
violate rule); Restatement (Second) of Property (Donative Transfers)
§ 1.5 comment d & Reporter's Note 5 (1983) (reformation in age
contingency situations at end of wait-and-see period).

36, For a more detailed discussion of this type of case, see Example
(3) in the comment to USAP § 3 (set out In revised form in the
Background to Probate Code Section 21220 of the proposed legislation
infra).

36. Reformation may take place under USRAP hefore the 90-year period
has expired since some of A's grandchildren may be have reached age
25. These grandchildren would be entitled to petition for reformation
and it would be appropriate for the court te hold the share of the
grandchild umder 25 until the 90th anniversary of A's death.

—8-
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Conclusion

The Commission recommends adoption of the Uniform Statute in
California for a number of reasons.3/ The Uniform Statute (1)
provides an easily administered rule, eliminating a number of
complexities and ambiguities associasted with the traditional rule, (2)
offers the prospect for a significant degree of unity among the =states,
{3) eliminates the inappropriate coverage of commercial transactions
from the rule, (4) reinforces the cy pres approach that is already a
part of California law, and {(5) avolds the need to litigate the
validity of dispositions that will work out within the 90—year

wait-and-see period,

37. See also the study by the Commission's consultant on this subject,
Charles A, GCollier, Jr., The Uniform Statutory FRule Against
Perpetuities (February 1989) (on file at Commission's office).
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Probate Code §§ 21200-21231 {(addedd}. Uniform Statutory Rule Against
Perpetuities and Related Provisions

Note. We have teniatively located USRAP in Division 11 of the new
Probate Code concerning *“Construction of Wills, Trusts, and Other
Instruments." This seems logical., particularly since most of the trust
statutes are in the Probate Code and perpetuities law relates mainly to
trusts. There is also more room for USRAP here than in the Civil Code.

This draft also includes edited versions of the official comments
from USRAP, which are set out in the Appendix. Much of the material In
the official comments is important and useful, but other material is
irrelevant or repetitious, or is directed toward those considering
enactment of USRAP instead of to practitioners or courts seeking
guidance after Iits enactment. Accordingly, the staff has edited these
comments to eliminate nonrelevant material agnd to refer to the section
numbers of the proposed draft, instead of to the Uniform Statute. This
will make the relevant parts of the Uniform Statute comments readily
accessible to California practitioners,

PART 2, PERPETUITIES
CHAPTER 1. UNIFORM STATUTORY RULE AGAINST PERPETUITIES

Article 1. General Provisions

§ 21200. Short title
21200. This chapter shall be known and may be cited as the
Uniform Statutory Rule Against Perpetuities.

Gomment., Sectlion 21200 provides a short title for this chapter
and is the same as Section & of the Uniform Statutory Rule Against
Perpetuities (1986). As to the construction of uniform acts, see
Section 2(b).

§ 21201. Common law rule against perpetuities superseded
21201. This chapter supersedes the common law rule against

perpetuities.

Comment. Section 21201 is the same in substance as part of
Section 9 of the Uniform Statutory Rule Against Perpetulities ({1986).
This chapter supersedes the common law rule against perpetuities, which
was specifically incorporated into California law by former Civil Gode
Section 715.2, This chapter and Chapter 2 (commencing with Section
21230) also supersede the statutory provisions relating to perpetuities
in former Civil Code Sections 715-716.5 and 1391.1-1391.2.

—1l-
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Background. For background on Section 21201, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 31 infra.

Note. The conclusive presumption of fertility -- the ‘fertile
ocitogenarian” -- is a subsgsidiary common law rule that would be
continued under this section. (See the discussion in the Appendix at
rage 30.) It should be remembered that the Commission modified this
rule in the Trust Law as it relates to trust termination. Probate Code
Section 15406 provides: *In determining the class of beneficiaries
whose consent is necessary to modify or terminate a trust pursuant to
Section 15403 or 15404, the presumption of fertility is rebuttable.”

§ 21202, Prosgspectlive application

21202, {a) Except as provided by subdivision (b), this chapter
applies only to nonvested property interests and powers of appointment
created on or after the operative date of thils chapter. For purposes
of this section, a nonvested property interest or a power of
appointment created by the exercise of a power of appointment is
created when the power is irrevocably exercised or when a revocable
exercise becomes irrevocable,

(b} If a nonvested property interest or a power of appointment was
created before the operative date of this chapter and is determined in
a judicial proceeding, commenced on or after the operative date of this
chapter, to violate this state's rule against perpetuities as that rule
existed before the operative date of this chapter, a court on petition
of an interested person may reform the disposition in the manner that
most closely approximates the transferor's manifested plan of
distribution and is within the limits of the rule against perpetuities
applicable when the nonvested property interest or power o¢f appocintment
was created.

Comment., Section 21202 is the same in substance as Section 5 of
the Uniform Statutory Rule Against Perpetuities (1986). Under Section
21202, the mnew statutory rule against perpetuities applies only
prospectively, except as provided in subdivision (b). The application
of the reformation rule to preexisting interests is consistent with the
reformation power under former Civil Code § 715.5.

Background {adapted from Prefatory Note to Uniform Statute),
Section 21202 provides that the statutery rule against perpetuities
applies only to nonvested property interests or powers of appointment
created on or after this chapter's operative date. Although the
statutery rule does not apply retroactively, Section 21202(b)
authorizes a court to exercise its equitable power to reform

—12—
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instruments that contain a violation of the former rule against
perpetuities and to which the statutory rule does not apply because the
offending property interest or power of appointment was created hefore
the operative date of this chapter. Courts are urged to consider
reforming =uch dispoasitions by judicially inserting a saving clause,
gince a saving clause would probably have been used at the drafting
stage of the disposition had it been drafted competently.

For additional background on Section 21202, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
{1986), see the Appendix at page 38 infra.

Note, The Uniform Statute takes a conservative approach and
applies the 90-year waiting period and other aspects of the statutory
rule only to nonvested Interests created after the operative date of
the new statute. It does, however, apply the reformation rule ¢to
interests that viclate the state’'s preexisting perpetuities rule. In
the interest of uniformity, the drafi statute adopts the Uniform
Statute’s approach, but the Commission should consider whether ¢the
Uniform Statute should apply retroactively. The main effect would be
to avoid the need to reform Interests that violate the rule until 90
years after creation of the interest (or earlier iIn some cases
discussed in draft Section 21220 and Comment). This approach would not
invalidate any interest valid under prior law. It should not reopen
any matters where the Interest had been held invalid before the
operative date. Nor would it disturb any settlements that had been
made under prior law,

A distinct advantage of applying the new statute fto all nonvested
interests in existence on the operative date is that lawyers and judges
will not have to keep two different bodies of law in mind. The
Commission has taken the approach in other statutes of applying the new
law to existing relationships to the extent possible. In this case, if
the effect of retrovactive application would be to invalidate interests
valid under prior law, then it would not be appropriate. However, the
effect of retroactive application in this statute would be to avoid
invalidating existing interests and to avoid the need to commence
judicial proceedings to reform the interest until the 90-year period
had expired.

The following draft section would make USRAP apply to interests
created before its operative date:

21202 falternative Application of ¢hapier

21202. (a) Except as provided in subdivision (b), this
chapter applies to nonvested property interests and powers of
appeintment regardless of whether they were created before,
on, or after the operative date of this chapter.

(b) This chapter does not apply to any nonvested
property interest or power of appointment the validity of
which has been determined in a judicial proceeding or by a
settlement among interested persons.

{b) If a nonvested property Interest or a power of
appointment was created before the operative date of this
chapter and is determined in a judicial proceeding, commenced
on or after the operative date of this chapter., to violate
this state’s rule against perpetuities as that rule existed

-13-
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before the operative date of this chapter., a court on
petition of an interested person may reform the disposition
in the manner that most closely approximates the transferor’s
manifested plan of distribution and is within the limits of
the rule against perpetuities applicable when the nonvested
property interest or power of appointment was created.

Comment, Subdivision (a) of Section 21202 applies the
new statutory rule against perpetuities to nonvested
interests whether created before or after the operative date
of this chapter., except as provided in subdivision (b). This
differs from Section 5 of the Uniform Statutory Rule Against
Perpetuities (I986).

Subdivision (b) is consistent with the first sentence of
the general rule provided in Section 3{e). No 1liability
attaches to actions taken under former law that would have
been differently determined under this chapter. See Section
3(f). The application of this chapter to pending proceedings
is governed by Section 3(h).

Article 2. Statutory Rule Against Perpetuities

§ 21205, Statutory rule against perpetuities ags to nonvested property
interests

21205. A nonvested property Interest is invalid unless one of the
following conditions is satisfied:

fa) When the interest is created, it is certain to vest or
terminate no later than 21 years after the death of an individual then
alive,

{b) The interest either vests or terminates within 90 years after

its creation.

Comment. Section 21205 is the same in substance as Section 1(a)
of the Uniform Statutory ERule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as life in being).

Backeround {adapted from Prefatory Note to Uniform Statute), This
article sets forth the statutory rule against perpetuities {statutory
rule). The statutory rule and the other provisions of this part
supersede the common law rule against perpetuities (common law rule)
and replace the former statutory veraion. See Section 21201, Section
21205 deals with nonvested property interestg; Sections 21206 and 21207
deal with powers of appointment,

Subdivision {a) of Section 21205 codifies the validating side of
the common law rule. In effect, subdivision (a) provides that a
nonvested property interest that is valid under the common law rule is
valid under the statutory rule and can be declared seo at its
inception. In such a case, nothing would be gained and much would be
lost by invoking a waiting period during which the validity of the
interest or power igs in abeyance,

—14-
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Subdivision (b) establishes the walt-and-see rule hy providing
that an Iinterest or a power of appointment that is not validated by
subdivigion (a), and hence would have been invalid under the common law
rule, is nevertheless valid if it deoes not actually remain nonvested
when the allowable 90—year waiting period expires.

For additional background on Section 21205, adapted from the
official comments to the Uniform Statutory Rule Against Perpetulties
{1986), see the Appendix at page 42 infra.

Note. ODraft Sections 21205-21207 set out the basic statutory rule
against perpetuities with the validating common Iaw rule in subdivision

(a) and the 90-year waiting period In subdivision (b). It should be
noted that the 90-year pericd has been subject to some vigorous
criticism. {(See the article by Professor Dukeminier attached ¢to

Memorandum 89-53 as Exhibit I.) The 90-year period was arrived at by
adding the statistical life expectancy of a six-year-old (69.6) with 21
and rounding down. Professor Dukeminier disputes the selection of a
six-year-old, and suggests that in actual cases, the youngest life in
being might just as well be 20, 30, 40, or 50, in which case 90 years
is overlong. He suggests that empirical studies of perpetuities cases
would give a better number. In any event, Professor Dukeminier argues
against a fixed statutory waiting period and prefers the lives-in-being
approach which adjusts the period of the rule for the circumstances of
the case. He is also concerned that the common law rule will fade and
ultimately disappear since It has no Invalidating funciion under
USRAP. In this regime, Professor Dukeminier suggests, there will be a
temptation to make family trusts last for the full 90-year period.

Prefessor Waggoner defends the 90-year period in his article
attached as FExhibit 2 to Memorandum 89-53. He argues an empirical
study of actual cases would not be useful because the facts are not
sufficiently stated in the opinions. As for the length of the period,
he alsec suggests that the increase in life expectancy results in an
increase In the permissible period of the common law over the time
period thought acceptable by commentators in earlier generations.
Professor Waggoner concedes that a statutory waiting period does not
replicate the self-adjusting function of the common law rule., but
counters that this is ouiweighed by the advantages of USRAP -- the
90-year waiting period is *litigation free, easy to determine, and
unmistakable.” He also notes that the 9%0-year period is iniended to
provide a margin of safety, but that interests that vest in a shorter
time will continue to do so without using the remainder of the 90 years.

Comment C.@1 to Section 1 of USRAP notes that jurisdictions
“adopting this Act are . . . strongly urged not to adopt a different
period of time.”

§ 21206, Statutory rule apainst perpetuities as to general power of
appointment not presently exercisable because of condition

precedent
21206, 4 general power of appointment not presently exercisable

because of a condition precedent is invalid unless one of the following

conditions is satisfied:
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{a) When the power is created, the condition precedent is certain
to be satisfied or hecome impossible to satisfy no later than 21 years
after the death of an individual then alive.

{(b) The condition precedent either is satisfied or becomes
impossible to satisfy within 90 years after its creation.

Comment, Section 21206 is the same in substance as Section 1(b)
of the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as life in being).

Background (adapted from Prefato Note to Uniform Statute). This
article sets forth the statutory rule against perpetuities (statutory
rule). The statutory rule and the other provisions of this part
supersede the common law rule against perpetuities {(common law rule)
and replace the former statutory version. See Section 21201, Section
21205 deals with nonvested property Iinterests; Sections 21206 and 21207
deal with powers of appointment.

Subdivision {(a) of Section 21206 codifies the validating side of
the common law rule. In effect, subdivision (a) provides that a power
of appointment that is wvalid under the common law rule is wvalid under
the statutory rule and can be declared so at its inception. 1In such a
case, mnothing would be gained and much would be lost by inveking a
waiting perlod during which the walldity of the interest or power is in
abeyance.

Subdivision (b) establishes the wait-and-see rule by providing
that an interest or a power of appointment that is not validated by
subdivision (a), and hence would have been invalid under the common law
rule, is nevertheless valid if the power ceases to be subject to a
condition precedent or is no longer exercisable when the allowable
90-vear waiting period expires.

For additional background on Section 21206, adapted from the
official comments to the Uniform Statutery Rule Against Perpetuities
{1986), see the Appendix at page 53 infra.

§ 21207, Statutory rule agsinst perpetuities as to nongeneral power of
appolntment or general testamentary power of appointment

21207. A nongeneral power of appointment or a general
testamentary power of appointment i3 dinvalid wunless one of the
following conditions is satisfied:

{a) When the power is created, it is certain to be Iirrevocably
exercised or otherwise to terminate no later than 21 years after the
death of an individual then alive.

(b) The power is Iirrevocably exercised or otherwise terminates
within 90 years after its creation.

Comment. Sectien 21207 is the same in substance as Section 1(c)
of the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as life in being).
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Background (adapted from Prefatory Note to Uniform Statute). This
article sets forth the statutory rule against perpetuities (statutory
rule). The statutory rule and the other provisions of this part
supersede the common law rule against perpetuities {common law rule)
and replace the former statutory version. See Section 21201, Section
21205 deals with nonvested property interests; Sections 21206 and 21207
deal with powers of appointment,

Subdivision (a) of Section 21207 codifies the wvalidating side of
the common law rule. In effect, subdivision (a) provides that a power
of appointment that is valid under the common law rule is valid under
the statutory rule and can be declared so at its inception. In such a
case, nothing would be gained and much would be 1lost by invoking a
waiting period during which the validity of the interest or power is in
abeyance.

Subdivision (b) establishes the wait-and-see rule by providing
that an interest or a power of appointment that Is not wvalidated by
subdivision (a), and hence would have been invalid under the common law
rule, is nevertheless valid if the power ceases to be subject to a
condition precedent or is no longer exercisable when the allowable
90-year walting period expires.

For additional background on Section 21207, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 53 infra.

§ 21208, Possibility of posthumous birth disregarded

21208. In determining whether a nonvested property interest or a
power of appointment is valid under this article, the possibility that
a child will be born to an Individual after the individual's death is
disregarded.

Comment, Section 21208 is the same in substance as Section 1{d)

of the Uniform Statutory Rule Against Perpetuities (1986).

Background, For background on Section 21208, adapted from the
officlal comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 61 infra.

Article 3. Time of Creation of Interest

§ 21210. When nonvested property. interest or power of appointment
created

21210. Except as provided in Sections 21211 and 21212 and in

subdivision (a) of Section 20202, the time of c¢reation of a nonvested

property Interest or a power of appointment is determined bWy other
applicable statutes or, if none, under gemeral principles of property

law.
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Comment, Section 21210 is the same in substance as Section 2(a)
of the Uniform Statutory Rule Against Perpetuities (1986), with the
addition of the reference teo other statutory provisions. This section
supersedes former Civil Code Section 1391.1(b}.

Background (adapted from Prefatory Note to Uniform Statute), This
article defines the time when, for purposes of this chapter, a
nenvested property interest or a power of appointment is created. The
pericd of time allowed by Article 2 {commencing with Section 21205)
{statutory rule against perpetuities) is marked off from the time of
creation of the nonvested property Iinterest or power of appointment in
question. Section 21202, with certain exceptions, provides that this
chapter applies only to nonvested property interests and powers of
appointment created on or after the operative date of this chapter,

For additional background on Section 21210, adapted from the
official comments to the Uniform Statutory ERule Against Perpetuities
(1986), see the Appendix at page 63 infra.

Note. Michigan also revised this provision of the Uniform Statute
to refer to the 'statutory or common law.” See Mich., Stat. Ann.
§ 26.48(3) subd. (1).

§ 21211. Postponement of time of creation of nonvested vproperty
interest or power of appointment in certain cases

21211, For purposes of this chapter:

{a) If there is a person who alone can exercise a power created by
a governing instrument to become the unqualified beneficial owner of
(1) a nonvested property interest or {2) a property interest subject to
a power of appeintment described In Section 21206 or 21207, the
nonvested property interest or power of appointment is created when the
power to become the unqualified beneficlal owner terminates.

(b} A Jjoint power with respect to community property held by
individuals married to each other is a power exercisable by one person
alone,

Comment. Section 21211 1is the same in substance as Section 2(b)
of the Uniform Statutory Rule Against Perpetuities (1%886). Section
21211f{a) supersedes former Givil Code Sections 716 and 1391.1{a). The
reference to the Uniform Marital Property Act in Section 2(b) of the
Uniform Statutory Rule Against Perpetuities is not included In Section
21211¢(b) because it is unnecessary 3in light of the definition of
community property in Section 28. See the Comment to Section 28,

Background (adapted from Prefatory Note to Uniform Statute}.
Section 21211 provides that, if one person can exercise a power to
become the ungualified bheneficial owner of a nonvested property
interest (or a property interest subject to a power of appointment
described in Section 21206 or 21207), the time of creation of the
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nonvested property 1interest or the power of appointment is postponed
until the power to hbecome ungqualified beneficial owner ceases to
exist. This is in accord with existing common law.

For additional background on Section 21211, adapted from the
vofficial comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 64 infra.

§ 21212, Time of creation of nonvested property Interest or power of
appointment arising from transfer to trust or other arrangement

21212, For purposes of this chapter, a nonvested property
interest or a power of appointment arising from a transfer of property
to a previously funded trust or other existing property arrangement is
created when the nonvested property interest or power of appointment in
the original contribution was created,

Comment. Section 21212 is the same in substance as Section 2(c)
of the Uniform Statutory Rule Against Perpetuities (1936).

Background (adapted from Prefatory Note to Uniform Statute).
Seection 21212 provides that nonvested property interests and powers of
appointment arising out of transfers to a previously funded trust or
other existing property arrangement are created when the nonvested
property interest or power of appointment arising out of the criginal
contribution was created. This avoids an administrative difficulty
that can arise at common law when subseguent transfers are made to an
existing irrevocable trust. Arguably, at common law, each transfer
starts the period of the rule running anew as to that transfer. This
difficulty is avoided by Section 21212.

For additional background on Section 21212, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
{1986), see the Appendix at page 69 infra.

Article 4. Reformation

§ 21220, Reformation
21220. On petition of an interested person, a court shall reform

a disposition in the manner that most closely approximates the
transferor's manifested plan of distribution and is within the 90 years
allowed by the applicable provision in Article 2 (commencing with
Section 21205), if any of the following conditions is satisfied:

{a) A nonvested property interest or a power of appointment
becomes invalid under the statutory rule against perpetuities provided
in Article 2 {commencing with Section 21205).

(b) A class gift is not but might become invalid under the
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statutory rule against perpetuities provided in Article 2 (commencing
with Section 21205), and the time has arrived when the share of any
class member is to take effect in possession or enjoyment.

(e) A nonvested property interest that is not validated by
subdivision (a) of Section 21205 can vest but not within 90 years after

its creation.

Comment. Section 21220 is the same in substance as Section 3 of
the Uniform Statutory Rule Against Perpetuities (1986). Section 21220
supersedes former GCivil Code Section 715.5 (reformation or construction
to avoid violation of rule against perpetuities).

Background {(adapted from FPrefatory HNote to Uniform Statute).
Section 21220 directs a court, on petition of an interested person, to
reform a disposition within the limits of the allowable 90-year period,
in the manner deemed by the court most closely to approXimate the
transferor's manifested plan of distribution, in three cireumstances:
(1) when a nonvested property interest or a power of appointment
becomes invalid under the statutory rule; (2) when a class gift has not
but still might become invalid under the statutory rule and the time
has arrived when the share of a class member is to take effect in
possession or enjoyment; and (3) when a nonvested property interest can
vest, but cannot do so within the allowable 90-year waiting period. It
is anticipated that the circumstances requisite to reformation under
this section will rarely arise, and consequently that this section will
seldom need to be applied.

For additiocnal background on Section 21220, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 70 infra.

Note, The standard applicable under California law and the USRAP
differ. Civil Code Section 715.5 saves dispositions iIf the instrument
can be reformed or construed to *give effect to the general intent of
the creator of the Iinterest whenever that general intent can be
ascertained.” Section 715.5 alsc provides that it is to be liberally
construed "to validate such interest to the fullest extent consistent
with such ascertained intent.” USRAP provides for reformaticn “in the
manner that most closely approximates the transferor’s manifested plan
of distribution,” but does set out any special rule concerning liberal
construction.

It should also be noted that the USRAP reformation procedure
generally applies onily at the end of the 90-year waiting period,
whaereas Civil Code Section 715.5 may be invoked at any time. This is a
conseguence of the USRAP approach of postponing the invalidating side
of the common law rule for 90 years and is one of the major changes
worked by USRAP.

Artiele 5, Exclusions from Statutory Rule Against Perpetuities

—20—
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§ 21225, Exclusions from statutory rule apgainst perpetuities
21225, This chapter does not apply to any of the following:

(a) A nonvested property interest or a power of appointment
arising out of a nondonative transfer, except a mnonvested property
interest or a power of appointment arising out of (1) a premarital or
postmarital agreement, (2) a separation or divorce settlement, (3) a
spouse's election, (4) or a similar arrangement arising out of a
prospective, existing, or previous marital relationship between the
parties, (5) a contract to make or not to revoke a will or trust, {(6) a
contract to eXercise or not to exercise a power of appointment, (7) a
transfer in satisfaction of a duty of support, or (8) a reciprocal
transfer.

(b) A fiduecliary's power relating to the administration or
management of assetsg, including the power of a fiduciary to sell,
lease, or mortgage property, and the power of a fiduclary to determine
principal and income. '

{c) A power to appoint a fiduciary.

(d) A discretionary power of a trustee to distribute principal
before termination of a trust to a beneflciary having an indefeasibly
vested interest in the income and principal.

(e) A nonvested property interest held by a charity, government,
or governmental agency or subdivision, if the nonvested property
interest is preceded by an interest held by another charity,
government, or governmental agency or subdivision,

{f) A nonvested property interest in or a power c¢f appointment
with respect to a trust or other property arrangement forming part of a
pension, profit-sharing, stock bonus, health, disability, death
benefit, income deferral, or other current or deferred benefit plan for
one or more employees, independent contractors, or their beneficiaries
or spouses, to which contributions are made for the purpose of
distributing to or for the benefit of the participants or their
beneficiaries or spouses the property, income, or prinecipal in the
trust or other property arrangement, except a nonvested property
interest or a power of appointment that is created by an election of a
participant or a beneficiary or spouse.

{g) A property interest, power of appointment, or arrangement that
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was mnot subject to the common law rule against perpetuities or is
excluded by ancther statute of this state.

(h) A trust created for the purpose of providing for its
beneficiaries under hospital service contracts, group life insurance,
group disability insurance, group annuities, or any combination of such
insurance, as defined in the Insurance Code.

Comment, Subdivisions (a)-(g) of Section 21225 are the same in
substance as Section 4 of the Uniform Statutory PRule Against
Perpetuities (1986}. Subdivision (e) supersedes former dCivil Code
Section 715 (no perpetuities allowed eXcept for eleemosynary
purposes). Subdivision (h) restates former Civil Code Section 715.4
without substantive change.

Background adapted from Prefator Note to Uniform Statute).
Section 21225 identifies the interests and powers that are excluded
from the Statutory Rule Against Perpetuities. This section is in part
declaratory of existing common law. A4ll the exclusions from the common
law rule recognized at common law and by statute in this state are
preserved. In line with long-standing scholarly commentary, Section
21225{(a) excludes nondonative transfers from the statutery rule. The
rule against perpetuities is an inappropriate instrument of social
policy to use as a control on such arrangements. The period of the
rule ~- a life in being plus 21 years —- 1s suitable for donative
transfers only.

For additional background on Section 21225, adapted <from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986}, see the Appendix at page 77 infra.

Note. With some reluctance, we have continued the Ianguage of
civil Code Section 715.4 in draft Section 2I225(Rh). This Is the
cautious approach since it is difficult to determine whether the
uniform language in subdivision (f) covers all of the ground covered by
Section 715.4,.

CHAPTER 2. RELATED PROVISIONS

§ 21230, Validity of trusts

21230. (a) A trust is not invalid, either in whole or in part,
merely because the duration of the trust may exceed the time within
which nonvested property interests must vest, if the interest of all
the beneficiaries must vest, if at all, within that time.

fb) If a trust is not limited in duration to the time within which
nonvested property iInterests must vest, a provision, express or
implied, in the instrument creating the trust that the trust may not be
terminated is ineffective insofar as it purports to be applicable

beyond that time.
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(c) If a trust has existed longer than the time within which
nonvested property interests must vest, the following apply:

{1) The trust shall be terminated upon the request of a majority
of the beneficilaries.

{2) The trust may be terminated by a court of competent
jurisdiction on petition of the Attorney General or of any person who
would be affected the termination if the court finds that the
termination would be in the public interest or in the best interest of
a majority of the persons who would be affected by the termination.

Comment., Section 21230 restates former Civil Code Secticn 716.5
without substantive change. The phrase "future interests in property"
has been replaced with "nonvested property interests" to conform to the
terminology of the Uniform Statutory Rule Against Perpetuities (1986)
in Chapter 1 {(commencing with Section 21200)}. The rules governing the
time within which nonvested property interests must vest are provided
in Sections 21205-21207 {statutory rule against perpetuities). For a
discussion of trust termination at the end of the perpetuities period,
see the Background to Section 21201.

§ 21231, Spouse ag 1ife in bheing

21231. In determining the walidity of a mnonvested property
interest pursuant to Article 2 (commencing with Section 21205) of
Chapter 1, an Individual degcribed as the spouse of a person in being
at the commencement of a perpetuities period shall be deemed a "life in
being" at that time whether or not the Individual so described was then
in being.

Comment. Section 21231 restates former Civil Code Section 715.7
without substantive change.

Note., Civil Code Section 715.7 was enacted in 1963 to repudiatie
the unborn widow rule. This section has the effect of validating
interests Iin the usual case where the spouse is & life in being and
also in the highly unusual case where the spouse Is not a life in
being. This provision would have a very small part to play under the
Uniform Statute since it would save an otherwise Invalid interest only
at the end of the $0-year waiting period. Should this California
reform be preserved to play this role, or should it be retired in the
Interest of uniformity?
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REPEALED SECTIONS AND_CONFORMING REVISIONS

Heading for Article 3 (commencing with Section 715) (amended)

SEG. . The heading of Article 3 (commencing with Section 715) of
Chapter 1 of Title 2 of Part 1 of Division 2 of the Civil Code is

amended to read:

Article 3. Restrainta-Upsn-Alienmatien Duration of Leasges

Civil Code § 715 (repealed), Perpetuities disallowed except for
eleemosynary purposes

#15+—— No—perpetuities——ohall-be-alloved——except—for——eleemeaynary

puUFrpeoaesy

Comment. Former Section 715 is superseded by Prcbate Code Section
21225(e).

Civil Code § 715.2 (repealed), PRule against perpetuities

F15+2+——Meo-—interest-—in—real-—or--personail--preperty—ehalli-tbe-good
unleas-it-must-vesty-if-at-allyr-net-later-then—21-Fears-after—oome—life
in—being -at-—the-creation-ef--the —interest—apd--anyperiodof-gestatieon
ipvelved-ip-the--situatien-to-which--the--limitation—epplies.—The-lives
seleeted-—to-—gevern—the—-time —of-westing--must-Rot-be—S0--NAREFOUS-—SFE—S0
situated-—-that—eavidence—of-thedr-deatho—is—-3ikely—to--be—unreasenably
diffienlt—to--ebtain,——Iit--jo-intended-by—the—-enactment--of-thio-seetion
to—make-effeetive-in—this-Ssate—theAmerican—common—lawv—-—rule—againat
perpetuitiens

Comment. Former Section 715.2 is superseded hy the Uniform
Statutory Rule Against Perpetuities in Probate Code Sections
21205-21207. See alsc Prob. Code § 21201 (common law rule against
perpetuities superseded).

Note, The draft statute does not continue the provision In
Section 715.2 relating to the permissible limits of the class of
measuring lives. This was omitted in the interest of uniformity, but
also because it does not seem very jimportant in the face of a 90-year
waiting period. However, the provision could be retained in Chapter 2
of the draft.
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Civil <Code § 715,3 (repealed}, Bule against perpetuities as to
profit-sharing and retirement plans

#15+3+——Ho-trustheretofore—er-hereafter-ereated—forming-part—ef—a
prefit-sharing-plen—of-an——employer—-for——the—exelusive——bonefit—of-khis
employees—or-their--benefieiarics--or-forming—part—of-—a-retirement-plan
formed-primazrily—fer—the-purpase—of-previding-benefitsfor-employees—en
er—afier-retirements-shall -be-deemed-dinvalid-es--wiolating ~Seetion-715+2
of—thig—eodej——and —-the —inecome-——arising-—From—such —property~—+real——or
pefsenaly—held--in-sueh--truat-may-be-permitied-to-—acoumalate-until—the
fund—i{e-suffiedent,—in—+the-opinion—of-the -trustee—or-trugtees—thezeofy
to—aceomplish-the—purponeca-of-the—-trusts

Compent. The exception to the rule against perpetuities in the
first clause of former Section 715.3 is superseded by Probate Code
Section 21225(f) (exclusion from coverage of Uniform Statutory Rule
Against Perpetuities). The exception from prohibitions on
accumulations in the second clause of former Section 715.3 is continued
in Section 724(b.

Civil Code § 715,4 ({(repealed). Rule against perpetuities as to
insurance trusts

#15+4+——Ho—truasthezetofore—or—hereafter-—oreated -for-—the—purpoese
o f—providing—-for--thebepetfiaiaries—of-sueh-trust-under-hospital-gerviee

eeRtraetoy——group——Hfe dnsurance,——group—disabilisy——inourapecey——group
anpyitiesy——or—any-—combination--of—sueh-incurance—ae-—defined—in—the
Insuranee-GCodey—ohall--he-decmed—invalid-as wislating-Seetion 7152 —of
this-eedes

Comment . Former Section 715.4 is restated without substantive
change in Probate Code Section 21225¢(h) (exclusion from coverage of
Uniform Statutory Rule Againzt Perpetuities).

Civil Code 715.5 {(repealed Reformation
#15+-5+—-Heo-interest-in-real-er-personsi-—preperty—deo-either veid-or
voidable~-as-in-vieletion £ -Section- 5.2 ofF-this—eede-dif-and-to—£he
extent—that—it--can-be-reformed-or--congtrued--within-the—limite--of-thae
geetion-to—give—effeet-+o-—the-general -intent—of—-the—ereater—of—£he
interest-whepever—that-general-intert—ean-be--aseertained———This-seetion
skall--be--liberaltly-eonstrued—-and—appiied—to-validate such-interest-to

the-fullest—-extent—eonsistent-with-such-aneertained-intentr
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Comment . Former Section 715.5 is superseded by Probate CGCode
Section 21220 (reformation vunder Uniform Statutory Rule Against
Perpetuities).

Note. The liberal construction rule in the last sentence has not
been explicitly continued in the draft statute, in the interest of
uniformity. The reformation standard in USRAP differs from that stated
in this section. However, in view of the length the USRAP comment goes
to establish this same principle, it might be better to continue the
rule as an additional provision In Chapter 2 or as part of draft
Section 21220.

Civil Code § 715.6 {(repealed)., Vesting within 60 vears

#3157 67——Ne—interest—in —resl-o¥-persenal-property--which -Must-veaty
if—at—-all-not-later—than-60—years--after-the—creation—ef——the —interest
violates—Seetiorn—F15-2-of-this—eodes

Comment. Section 715.6 1is superseded by the Uniform Statutory
Rule Against Perpetuities, in particular, Probate Code Sections
21205-21207.

Civil Code § 715.7 (repealed). Spouse as life in being

#15+F-——In—determiningthe —valkidity—of—a—future--interest—in-real
ef——-peroonal——preperty——purauant——to——Seetion——F15+2—of—this-—-eedes——an
individual--degeribed—as—the-—spouge—ef——-a——person—in—being-—at——the
eommeRe ement-of—a-—perpetuities—period-ohall-be-deemed—a—21ife-in-beingh
at—-aueh-—time—whether-—or —pot—the--individual-se--desecribed —was—then-in
being~

Comment . Former Civil Code Section 715.7 1s restated without
substantive change in Probate Code Section 21231,

Civil Code § 716 (repealed). Exclusion of time during which interest
iz destructible

F1b+——The--period-of-time-during-vwhieh-an--interest-ig-destructible
puEsuaRt—to-—the--uncentrolled-volition—and—for—the-exelugive —perasnal
benefit—of—the person-having-sueh—a—power--of-destruetion—-is-net—to-be
ineluded—in-detemnining - the—permiesible-pesiod--for--the-vesting-——of-an

interest-within-the—rule-ageirst-perpetuitien~

Comment. Foermer Civil Code Section 716 is superseded by Probate
Code Section 21211.
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Civil Code 716.5 {repealed). Validity of trusts

F16<5+——{a—-A—trust--ip-net—dnvalid,—either—in-vhele or-in-party
mereiv—becaunse—the-duratien—-ef-the—truat—may—exeeed—the—time--within
whieh-—-fusure —interests—in--preperty-must-—vest—vnder—thie--title,-if-the
interest—of-—all-the--beneficiaries-must-—vest,——rE-at——atlr—within—that
time+

{b3-I£-a—trunt-in-not-timited-in-duration—to—the timewithin-whieh
futyre—dnterests -in—property—-must-vest—under—this—title—a-provisieny
eXpregd—efF—impiieds—in-the-instrument-ereating-thetrust-that —the-Erust
nay-—-net—-be-terminated——ta-ineffeetive —insofar-—as—it——puFports—to-—be
applieable-beyond-that-time~

{ey-Whenever—-a—trust-—-has-existed-longer—thar~-the—time-within-whieh
futhre—interesté--in--pEopeEtyHust-—vest~uhder-this-+title-the—following
shali-applys

£13- It shall-be-terminated -uypon—the-requeat—-of—a—majority——of —the
benefieiariess

£23-Tt-—may-be—terminated-by—a—eouri-of-—competent-—jurisdietion—upon
the—petition-—eof—-the—-titorney--General--oF—-of —any—person-wheo—-would-be
affeeted-therebyif —the-eeurt——Finde-—that—the--terminatieon-weuld—-be-in
the—-publiec—-interest—or—in—the-best—interest—of—a—majority—of—the
pergens—-whe-weuld-be-affacted—Eheraby+

Comment. Section 716.5 is restated without substantive change in
Probate Code Section 21230.

Civil Code § 722 (amende Time 1imit on_accumulations

722 Dispositions of the income of property to accrue and to be
received at any time subsequent to the execution of the instrument
creating such disposition, are governed by the rules preseribed-inthis
Title-in-relation relating to future Interests.

Comment., Section 722 is amended to reflect relocatlion of statutes
concerning perpetuities to the Probate Ceode, See Prob., Code
§§ 21200-21231 (superseding former Civil Code §§ 715-716.5).

Civil Code & 724 (amended). Time limit on accumulations

724, fa) An accumulation of the income of property may be
directed by any will, trust or transfer in writing sufficient to pass

the property or create the trust out of which the fund is to arise, for
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the benefit of one or more persons objects or purposes, but may not
extend beyond the time in--+thie-+4tle permitted for the vesting of

future interests.

{(b) Notwithstanding subdivision (a), the income arising from real

or personal property held in a trust forming part of a profit-sharing

plan of an employer for the exclusive benefit of his employees or their

beneficiaries or forming part of a retirement plan formed primarily for

the purpose of providing benefits for emplovees on or after retirement

may_be permitted to accumulate until the fund is sufficient, in the

opinion of the trustee or trustees, to accomplish the purposes of the

trust.

Comment ., Section 724 is amended to reflect the revision and
relocation of the statutes concerning perpetulties to the Probate
Code. See Prob. Code §§ 21200-21231 (superseding former Civil Code
§§ 715-716.5). Subdivision (b} restates the 1last clause of former
Section 715.3 relating to accumulations without substantive change.

Civil Code § 773 (amended). Limitations on future egtates

773. Subject to the rules of this title, and of Part 1 of this
division, a freehold estate, as well as a chattel real, may be created
to commence at a future day; an estate for life may be created in a
term of years, and a remainder 1limited thereon; a remainder of a
freehold or chattel real, either contingent or vested, may be created,
expectant on the determination of a term of years; and a fee may be
limited on a fee, upon a contingency, which, if it should occur, must
happen within the pericd prescribed ir-Seetion-#15+2 by the statutory
rule apgainst perpetuities in Article 2 (commencing with Section 21205}
of Chapter 1 of Part 2 of Division 11 of the Probate Code.

Comment., Section 773 is amended to incorporate the new statutory
rule against perpetuities that superseded the rule provided by former
Section 715.2.

Civil Code § 1391 {added). Applicable rule against perpetuities
1391. The statutory rule against perpetuities provided by Chapter

1 (commencing with Section 21200) of Part 2 of Division 11 of the
Probate Code applies to powers of appointment governed by thls part.

Comment, Section 1391 is a new section providing a
cross-reference to the statutery rule against perpetuities.
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Civil Code § 1391.,1 (repealed}, Beginning of permissible peried for
powers of appointment

1381 1——The —permigsible-periecd-under—-the -appiicable-rule-against
perpesuitien--with-respeet -to—interepts—-seught——to—be—wreated—-by——an

exereige—of-a—povwer-of-appeintment-begings
£ay—Ia--the—ease——of-an—-dnetmment——e¥ereising —a-gencral—power —ef
appeintnent—-presently-——exereisable-—by—the-donee—alone;—on——the—date—the
appeintment-becomens-effeetives
£by-In—all—ether--gituations ——at—the-—tine —of-the-—creation—of—the
pPOWeE+

Comment. Subdivision (a) of former Section 1391.1 is superseded
by Probate Code Section 21211¢(a). Subdivision (b) is superseded by
Probate Code Section 21210.

Civil Code 1391,2 repealed), Facts and circumstances affectin
validity of interests created by exercise of power of appointment

When—-the-permiasible —perieod——under—the—appHt-ecable -rule-—against

perpetuities——begins—at--the—time——of-~the-—ereation--of——a——povwer—of
appointment——with-respect—to-intereste--gought--te—be-coreated—by—an
exereisge-—ef——the-—power——faets——apd-—-sireumstanees——existing——at-—the
effeetive-date —-of—the-instrument —exereinipg—-the-—poewer—shall-be-taken
into—aecoamt—in-determining-the -validity—of -intereats—ereated--by—the
inetrument-exereioing—-the-powers

Comment. Former Section 1391.2 is superseded by the statutory
rule against perpetuities. See Prob. Code §§ 21206-21207 (statutory
rule against perpetuities as te powers of appointment), 21220
{reformation). The second-lpoock doctrine, codified in this section, is
a part of the common law carried forward in the Uniform Statutcry Rule

Against Perpetuities (1986). See the Background to Preb. Code
§§ 21206-21207.

Note, This section has not been continued In the draft statute in
the interest of uniformity, and because it does not seem to be needed
since USRAP would suspend the invalidating side of the common law rule
for 90 years.
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APPENDIX

BACKGROUND TO SECTION 21201

fAdapted from Comment G to Section I of the
Uniform Statutory Rule Against Perpetuities (I986)]

As provided in Section 21201, this chapter supersedes the common
law rule against perpetuities (common law rule) and the statutory
provisions previously in effect, replacing them with the statutory rule
against perpetuities (statutory rule) set forth in Article 2
(commencing with Section 21205) and by the other provisions in this
chapter,

Unless excluded by Section 21225, the statutory rule applies to
nonvested property interests and to powers of appointment over property
or property interests that are nongeneral powers, general testamentary
powers, or general powers not presently exercisable because of a
condition precedent. The statutory rule does not apply to vested
property interests. See, e.g., X's interest in Example (23} in the
Background to this section. HNor does the statutery rule apply to
presently exercisable general powers of appointment. See, e.g., G's
power in Example (19) in the Background to Section 21206; G's power in
Example (1) in the Background to Section 21211; A's power in Example
{2) in the Background to Section 21211; X's power in Example (3) in the
Background to Section 21211; A's noncumulative power of withdrawal in
Example (4) in the Background to Section 21211,

G. Subsidiary Common Law Doctrines: Whether Superseded by this Chapter

The courts, in interpreting the common law rule, developed several
subsidiary doctrines. This chapter does not supersede those subsidiary
doctrines except to the extent the provisions of this chapter conflict
with them. As explained below, most of these common law doctrines
remain in full force or in force in modified form.

1. Constructional Preference for Validity

Professor Gray in his treatise on the common law rule against
perpetuities declared that a will or deed is toc be construed without
regard to the rule, and then the rule is to be “"remorselessly" applied
to the provisions so construed. J. Gray, The Rule Against Perpetuities
§ 629 (4th ed. 1942). Some courts may stlll adhere to this
proposition. Colorado Nat'l Bank v. McGabe, 143 Colo. 21, 353 P.2d 385
{1960). Most courts, it is believed, would today be inclined toc adopt
the proposition put by the Restatement of Property § 375 (1944), which

is that where an instrument is ambiguous —- that is, where it is fairly
susceptible to two or more constructions, one of which causes a rule
violation and the other of which does not —— the construction that does

not result in a rule wviolation ghould be adopted. The California rule
favors construction for validity. See, e.g., Civil Code § 3541; Wong
v. Di Grazia, 60 Cal. 2d 525, 539-40, 386 P.2d 817, 35 Cal. Rptr. 241
(1963); Estate of FPhelps, 182 Cal. 752, 761, 190 P. 17 {(1520); Estate
of Grove, 70 Cal. App. 3d 355, 362-63, 138 Cal. Rptr. 684 (1977).
Other cases supporting this view include: Southern Bank & Trust Co. v,
Brown, 271 S5.C. 260, 246 S.E.2d 598 (1978); Davis v. Rossi, 3256 Mo.
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911, 34 S5.W.2d 8 (1930); Watson v. Goldthwaite, 184 N.E.2d 340, 343
(Mass. 1962); Walker v. Bogle, 244 Ga., 439, 260 S.E.2d 338 (1979):
Drach v. Ely, 703 P.2d 746 (Kan. 1985%).

The constructional preference for validity is not superseded by
this chapter, but its role is likely to be different. The situation is
likely to be that one of the constructions to which the ambiguous
instrument is fairly susceptible would result in validity under Section
21205¢(a), 2l1206(a), or 21207(a), but the other construction does not
necessarily result in invalidity; rather it results in the interest's
validity being governed by Section 21205(b), 21206(b), or 21207(h).
Nevertheless, even though the result of adopting the other construction
is not as harsh as it is at common law, it is expected that the courts
will incline toward the construction that wvalidates the disposition
under Section 21205(a), 21206(a), or 21207(a).

2. Conclusive Presumption of Lifotime Fertility

At common law, all individuals -- regardless of age, sex, or
physical condition -- are conclusively presumed to be able to have
children throughout their entire lifetimes. This prineciple is not
superseded by this chapter, and in view of the widely accepted rule of
construction that adopted children are presumptively included in class
gifts, the conclugive presumption of lifetime fertility is not
unrealistic. Since even elderly individuals probably cannot bhe
excluded from adopting children hased on their ages alone, the
possibility of having children by adoption 1s seldom extinct. See,
generally, Waggoner, In re Lattouf's Will and the Presumption of
Lifetime Fertility in Perpetuity Law, 20 San Diego L. Rev. 763 (1983).
Under this chapter, the main ferce of this principle is felt as in
Example (7)) in the Background tc Section 21205, where it prevents a
nonvested property interest from passing the test for initial validity
under Section 21205(a).

FPor a California case approving the common law rule, see Fletcher
v, Los Angeles Trust & Sav, Bank, 182 Cal. 177, 184, 187 P. 425 (1920).

3. Act Supers s Doctrine of Infectjous Invalidi

At common law, the invalidity of an interest can, under the
doctrine of infectious invalidity, be held to invalidate one or more
otherwise valid Iinterests created by the disposition or even invalidate
the entire disposition. The gquestion turns on whether the general
dispoaitive scheme of the transferor will be better carried out by
eliminating only the invalid interest or by eliminating other interests
as well. This is a question that is answered on a case-by-case basis,
Several items are relevant to the question, including who takes the
stricken interests in place of those the transferor designated to
take. For the rule applied in California, see, e.g., Estate of Willey,
128 Cal. 1, 11, 60 P. 471 (1900) (severance allowed); Estate of Gump,
16 Cal. 2d 535, 547, 107 P.2d 17 (1940) (severance allowed); Estate of
Van Wyck, 185 Cal. 49, 63, 196 P. 50 (1921) {(severance denied); Sheean
v, Michel, 6 Cal. 2d 324, 329, 57 P.2d 127 (1936) (severance denied).

The doctrine of infectious invalidity is superseded by Section
21220, under which the court, on petition of an interested person, is
required to reform the disposition to approximate as closely as
possible the transferor's manifested plan of distribution when an
invalidity under the statutory rule coccurs.
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4. Separability.

The common law's separability doctrine is that when an interest is
expressly subject to alternative contingencies, the situatlion 1is
treated as if two interests were created in the same person or class.
Each interest is Jjudged separately; the invalidity of one of the
interests does not necessarily cause the other one to be invalid. This
common law principle was established in Longhead v. Phelps, 2 Wm. Bl.
704, 96 Eng. Rep. 414 (K.B. 1770), and is feollowed in this country. L.
Simes & A. Smith, The Law of Future Interests § 1257 (2d ed. 1956); 6
American Law of Property § 24.54 (A. Casner ed. 1952); Restatement of
Property § 376 (1944). Under this doctrine, if property is devised "to
B if ZX-event or Y-event happens,"” B in effect has two interests, one
contingent on X-event happening and the other contingent on Y-event
happening. If the interest contingent on X-event but not the omne
contingent on Y-event is invalid, the consequence of separating B's
interest into two is that only one of them, the one contingent on
X-event, 1is invalid. B still has a wvalid interest -- the one
contingent on the occurrence of Y-event.

The separability principle is not superseded by this chapter. As
illustrated in the following example, its invocation will usually
result in one of the interests being initially wvalidated by Section
21205{a) and the wvalidity of the other interest heing governed by
Section 21205(b).

Example (22) .- Separability case. G devised real property
"to A for life, then to A's children who survive A and reach
25, but if none of A's children survives A or if none of A's
children who survives A reaches 25, then to B." G was
survived by his brother (B), by his daughter (A), by A’'s
husband (H), and by A's two minor children (X and Y).

The remainder interest Iin favor of A's children who
reach 25 fails the test of Section 21205{a) for 1mnitial
validity. Its validity is, therefore, governed by Section
21205(b) and depends on each of A's children doing any one of
the following things within 90 years after G's death:
predeceasing A, surviving A and failing to reach 25, or
gsurviving A and reaching 25.

Under the separability doctrine, B has two interests.
One of them is contingent on none of A's children surviving
A, That interest passes Section 21205{(a)'s test for initial
validity; the wvalidating 1life is A&. B's other interest,
which is contingent on none of A's surviving children
reaching 25, faills Sections 21205(a)'s test for initial
validity. Its validity is governed by Section 21205(b) and
depends on each of A's surviving children either reaching 25
or dying under 25 within 90 years after G's death,

Suppose that after G's death, A has a third child (2).
A subseguently dies, survived by her husband (H) and by X, ¥,
and Z. This, of course, causes B's interest that was
contingent on none of A's children surviving A to terminate.
If X, Y, and Z had all reached the age of 25 by the time of
A's death, their interest would vest at A's death, and that
would end the matter. If one or two, but not all three of
them, had reached the age of 25 at A's death, B's other
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interest -- the one that was contingent on none of A's
surviving children reaching 25 -- would also terminate. As
for the children's intereat, if the after-born child Z's age
was such at A's death that Z could not be alive and under the
age of 25 at the expiration of the allowable waiting period,
the class gift in favor of the children would be valld under
Section 21205(b), because none of those then under 25 could
fail either to reach 25 or die under 25 after the expiration
of the allowable 90-year walting period. If, however, Z's
age at A's death was such that Z could be alive and under the
age of 25 at the expiration of the allowable 90-year waiting
period, the circumstances requisite te reformation under
Section 21220(b) would arise, and the court would be
justified in reforming G's disposition by reducing the age
contingency with respect to Z to the age he would reach on
the date when the allowasble waiting period is due to expirs.
See Example (3) 1in the Background to Section 21220, So
reformed, the class gift in faver of A's children could not
become invalid under Section 21205(b), and the children of A
who had already reached 25 by the time of A's death could
receive their shares immediately.

5. The “"All_cr-Nothing’” Rule with Respect ég Class Gifts

The common law applies an "“all-or-nothing" rule with respect to
class gifts, under which a class gift stands or falls as a whole, The
all-or-nothing rule, usually attributed to Leake v. Robinson, 2 Mer.
363, 35 Eng. Rep. 979 (Ch. 1817), is commonly stated as follows: If
the interest of any potential class member might vest too remotely, the
entire class gift viclates the rule. Although this chapter does not
supersede the bagic idea of the much-maligned "all-or-nothing” rule,
the evils sometimes attributed to it are substantially if not entirely
eliminated by the wait-and-gee feature of the statutory rule and by the
availability of reformation under Section 21220, especially in the
circumstances described in Section 21220(b)-{c). TFor illustrations of
the application of the all-or-nothing rule under this chapter, see
Examples (3), (4), and (6) in the Background to Section 21220.

For application and interpretation of the all-or-nothing rule
California, see, e.g., Estate of Troy, 214 Cal. 53, 3 P.2d 9300 (1931);
Estate of Grove, 70 Cal. App. 34 355, 361-62, 138 Cal. Rptr. 684
(1977); Estate of Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827
(1974).

6. The Specific Sum Doctirine
The common law recognizes a doctrine called the specific sum

doctrine, which i1s derived from Storrs v. Benbow, 3 De G.M. & G. 390,
43 Eng. Rep. 153 {(Ch. 1853), and states: If a specified sum of money
is to be paid to each member of a class, the interest of each class
member is entitled to separate treatment and is walid or invalid under
the rule on its own. The specifiec sum doctrine is not superseded by
this chapter.

The operation of the specific sum doctrine under this chapter is
illustrated in the following example.

Example (23} -- Specific sum case. G bequeathed "$10,000 to

each child of A, born before or after my death, who attains
25." G was survived by A and by A's two children (¥ and ¥).
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X but not ¥ had already reached 25 at G's death. After G's
death a third child (Z) was born to A,

If the phrase "born before or after my death" had been
omitted, the class would close as of G's death under the
common law rule of construction known as the rule of
convenience: The after-born child, Z, would not be entitled
to a $10,000 bequest, and the interests of both X and Y would
be wvalid upon their creation at G's death. X's interest
would be valid because it was initially vested; neither the
common law rule nor the statutory rule applies to interests
that are vested upon their creation. Although the interest
of Y was not vested upon its creation, it would be initially
valid under Section 21205(a) because Y would be his own
validating life; Y will either reach 25 or die under 25
within his own lifetime.

The inclusion of the phrase "before or after my death,”
however, would probably be construed to mean that G intended
after-born children .to receive a $10,000 bequest. See Earle
Estate, 369 Pa. 52, 85 4.2d 90 (1951). Assuming that this
construction were adopted, the specific sum doctrine allows
the interest of each child of 4 to be treated separately from
the others for purposes of the statutory rule. For the
reasons cited above, the interests of X and Y are initially
valid under Section 21205{(a). The nonvested interest of Z,
however, falls Section 21205(a)'s test for initial validity;
there is no wvalidating life because Z, who was not alive when
the interest was created, could reach 25 or die under 25 more
than 21 years after the death of the survivor of A, X, and
Y. Under Section 21205{(b), the validity of Z's interest
depends on Z's reaching (or failing to reach) 25 within 90
yvears after G's death.

7. The Sub-Class Docirine

The common law recognlizes a doctrine called the sub-class
doctrine, which is derived from Cattlin v. Brown, 11 Hare 372, 68 Eng.
Rep. 1318 (Ch. 1853), and states: If the ultimate takers are not
described as a single class but rather as a group of subclasses, and if
the share to which each separate subclass is entitled will finally be
determined within the period of the rule, the gifts to the different
subclasses are separable for the purpose of the rule. American
Security & Trust Co. v. Cramer, 175 F. Supp. 367 (D.D.C. 1959};
Restatement of Property § 389 (1944). The sub-class doctrine is not
superseded by this chapter,

The operation of the sub-class dectrine under this chapter is
illustrated in the following example.

Example (24) —- Sub-class case. G devised property in trust,
directing the trustee to pay the income "to A for life, then
in equal shares to A's children for thelr respective lives;
on the death of each child, the proporticnate share of corpus
of the one so dyving shall go to the children of such child.”
G was survived by A and by A's two children (X and ¥)., After
G's death, another child (Z) was born to A. A now has died,
survived by X, ¥, and Z,.
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Under the sub-class doctrine, each remainder interest in
favor of the children of a child of A is treated separately
from the others, This allows the remainder interest in favor
of X's children and the remainder interest in favor of Y's
children to be validated under Section 21205(z). X is the
validating 1ife for the one, and Y is the validating life for
the other.

The remainder interest in favor of the children of Z
fails Section 21205(a)'s test for initial validity; there is
no validating life because Z, whe was not alive when the
interest was created, could have children more than 21 years
after the death of the surviver of A, X, and ¥. OUnder
Section 21205(b), the validity of the remainder interest in
favor of Z's children depends on Z's dying within 90 years
after G's death.

Note why both of the requirements of the sub-class rule
are met. The ultimate takers are described as a group of
sub-classes rather than as a single class: "children of the
child so dying," as opposed to "grandchildren.'" The share to
which each separate sub-class is entitled is certain to be
finally determined within a life in being plus 21 years: As
of A's death, who is a 1life in being, it is certain to be
known how many children he had surviving him; since in fact
there were three, we know that each sub-class will ultimately
be entitled to one~third cof the corpus, neither more nor
less, The possible failure of the one-third share of Z's
children does not increase to one-half the share going to X's
and Y's children; they still are entitled to only one-third
shares. Indeed, should it turn out that X has children but ¥
does not, this would not increase the one-third share to
which X's children are entitled.

Example 25 -—_ General ¢ mentar r - ~-clas
case, G devised property in trust, directing the trustee to
pay income "to A for life, then in equal shares to A's
children for their respective lives; on the death of each
child, the proportionate share of corpus of the one so dying
shall ge to such persons as the one so dying shall by will
appoint; in default of appoilntment, to G's grandchildren in
equal shares." G was survived by A and by A's two children
(X and ¥). After G's death, another child (Z) was born to 4.
The general testamentary powers conferred on each of A's
children are entitled to separate treatment under the
principles of the sub-class doctrine. See above,
Consequently, the powers conferred on X and Y, A's children
who were living at G's death, are initially valid under
Section 21207(a). But the general testamentary  power
conferred on Z, A's child who was born after G's death, fails
the test of Sectlon 21207(a) for initial wvalidirty. The
validity of Z's power is governed by Section 21207(b). 2Z's
death must occur within 90 years after G's death if any
provision in Z's will purporting to exercise his power is to
be valid.
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8. Duration of Indestructible Trusts -- Termination of Trusis by

Beneficiaries

The widely accepted view in American law is that the beneficiaries
of a trust other than a charitable trust can compel its premature
termination if all beneficiaries consent and if such termination is not
expressly restrained or IiImpliedly restrazined by the existence of a
"material purpose" of the settlor in establishing the trust.
Restatement (Second) of Trusts § 337 (1959); & A, Scott, The Law of
Trusts § 337 (3d ed. 1967). California law varies this rule by giving
the court discretion in applying the material purposes doctrine, eXcept
as to a restraint on disposition of the beneficiaries interest. See
Section 15403.

A trust that cannot be terminated by its beneficiaries is called
an indestructible trust., It is generally accepted that the duration of
the indestructibility of a trust, other than a charitable trust, is
limited to the applicable perpetulty pericd. See Restatement (Second)
of Trusts § 62 comment o (1959); Restatement (Second) of Property
{Donative Transfers) § 2.1 & Legislative Note & Reporter's Note (1983);
1 A. Scott, The Law of Trusts § 62.10{2) (3d ed. 1967); J. Gray, The
Rule Against Perpetuities § 121 (4th ed. 1942); L. Simes & A. Smith,
The Law of Future Interests §§ 1391-93 (2d ed. 1956). In California
this rule is provided by statute. See Section 21230 (continuing former
Civil GCode § 716.5). Nothing in this chapter supersedes this
principle. One modification, however, is necessary: As to trusts that
contain a nonvested property interest or power of appointment whose
validity is governed by the wait-and-see element adopted in Section
21205¢(h}), 21206(b), or 21207(b), the courts can be expected to
determine that the applicable perpetuity period is 90 years.
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BACKGROUND TO SECTION 21202

fAdapted fFrom the Comment to Section 5 of the
Uniform Statutory Rule Against Perpetuities (1986)]

l. Subdivision {aj: Chapter Not Retroactive

This section provides that, except as provided in subdivision (b),
the statutory rule against perpetuities and the other provisions of
this chapter apply only to nonvested property interests or powers of
appeintment created on or after this chapter's operative date. With
one exception, in determining when a nonvested property interest or a
power of appointment is created, the ©principles of Article 3
{commencing with Section 21210) are applicable. Thus, for example, a
property interest (or a power of appointment) created in a revoecable
inter vivos trust is created when the power to revoke terminates. See
Example (1) in the Background to Section 21211.

The second sentence of subdivision (a) establishes a special rule
for nonvested property interests {and powers of appointment) created by
the exercise of a power of appointment. For purposes of this sgection
cnly, a nonvested property interest (or a power of appointment) created
by the exercise of a power of appointment is created when the power is
irrevocably exercised or when a revocable exercise of the power becomes
irrevocable. Comsequently, all the provisions of this chapter except
Section 21202(b) apply to a nonvested property interest {or power of
appointment) created by a donee's exercise of a power of appointment
where the donee's exercise, whether revocable or irrevocable, occurs on
or after the operative date of this chapter. All the provisions of
this chapter except Section 21202(b) =zalso apply where the donee's
exercise occurred before the operative date of this chapter if: (1)
that pre-operative-date exercise was revocable and (2) that revecable
exercise becomes irrevocable on or after the operative date of this
chapter. This special rule applies to the exercise of all types of
powers of appointment —- presently exercisable general powers, general
testamentary powers, and nongeneral powers.

If the application of this sgpeecial 7rule determines that the
provisions of this chapter (except Section 21202(b)) apply, then for
all such purposes, the time of creation of the appointed nonvested
property interest (or appointed power of appointment) is determined by
reference to Article 3 (commencing with Section 21210), without regard
to the special rule contained in the second sentence of Section
21202¢a).

If the application of this special rule of Section 21202(a)
determines that the provisions of this chapter (except Section
21202(b)) do not apply, then Section 21202(b) is the only potentially
applicable provision of this chapter.

Example (1) -- Testamentary __power created before bhut

exercised after the gperative date of this chapter. G was
the donmee of a general testamentary power of appointment
created by the will of his mother, M. M died in 1980.
Assume that the operative date of the chapter is January 1,
1991. G died in 1992, leaving a will that exercised his
general testamentary power of appointment.

Under the special rule in the second sentence of Section
21202(a), any nonvested property interest (or power of
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appointment} created by G in his will in exercising his
general testamentary power was created (for purposes of
Section 21202) at G's death in 1992, which was after the
cperative date of this chapter.

Consequently, all the provisions of this chapter apply
{(except Section 21202(b)). That point having been settled,
the next step is to determine whether the nonvested property
interests or powers of appointment created by G's
testamentary appointment are initially wvalid under Section
21205(a), 21206{a), or 21207(a), or whether the wait-and-see
element established in Section 21205(b), 21206(b), or
21207¢(b) apply. If the wait-and-see element does apply, it
must also be determined when the allowable 90-year waiting
periecd starts to run. In making these determinations, the
principles of Article 3 (commencing with Section 21210)
control the time of creation of the nonvested property
interests (or powers of appointment); under Article 3 , since
G's power was a general testamentary power of appointment,
the common law relation back doctrine applies and the
appointed nonvested property interests {(and appeinted powers
of appointment} are created at M's death in 1980,

If G's testamentary power of appointment had been a
nongeneral power rather than a general power, the same
results as described above would apply.

Example (2) -- Presently exercisable nongeneral power created

before but _exercised after the coperative date of this
chapter. Assume the same facts as In Example (1), exXcept

that G's power of appointment was a presently exercisable
nongeneral power. If G exercised the power in 1992, after
the operative date of this chapter {or, if a
pre-operative-date revocable exercise of his power became
irrevocable 1n 1992, after the operative date of this
chapter), the same results as described above in Example (1)
would apply.

Example -— Presentl xercisabl neral wer created
before _bu exercised after the operative date of this
chapter. Assume the same facts as Iin Example (1), exXcept
that G's power of appeintment was a presently exercisable
general power. If G exercised the power in 1992, after the
operative date of this chapter {or, If a pre-operative-date
revocable exercise of his power hecame irrevocable in 1992,
after the operative date of this chapter), all the provisions
of this chapter (except Section 21202(h)) apply; for such
purposes, Article 3 (commencing with Section 21210) controls
the date of creation of the appointed nonvested property
interests (or appointed powers of appointment), without
regard to the special rule of the second sentence of Section
21202¢{a). With respeet to the exercise of a presently
exercisable general power, it is possible —— indeed, probable
—— that the special rule of the second sentence of Section
21202{a) and the rules of Article 3 agree on the same date of
creation for their respective purposes, that date being the
date the power was irrevocably exercised {or a revocable
exercise théreof became irrevocable).
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2. Subdivision (b): Reformation of Pre-existing Instruments

Although the statutory rule against perpetuities and the other
provisions of this chapter do not apply retroactively, subdivision (b}
recognizes a court’'s authority to exercise its equitable power to
reform instruments that contain a violation of the common law rule
against perpetuities (or of a statutory version or variation thereof)
and to which the statutery rule does not apply because the offending
nonvested property interest or power of appointment in gquestion was
created before the operative date of this chapter. This equitable
power to reform is recognized only where the violation of the former
rule against perpetuities is determined in a judicial proceeding that
is commenced on or after the operative date of this chapter.
Subdivision (b) constitutes statutory authority for a court to exercise
its equitable reformation power.

3. Guidance as to How to Reform

Subdivision (b) is to be understood as authorizing a judiceial
insertion of a saving clause into the instrument. See Browder,
Construction, Reformation, and the Rule Against Perpetulities, 62 Mich.
L. Rev. 1 (1963): Waggoner, Perpetuity Reform, 81 Mich. L. Rewv. 1718,
1755-59 (1983); Langbein & Waggoner, Reformation of Wills on the Ground
of Mistake: Change of Direction in American Law?, 130 U, Pa. L. Rev.
521, 546-49 (1982). This method of reformation allows reformation to
achieve an after-the-fact duplication of a professionally competent
product. Such a technigque would have heen especially suitable in the
cases that have already arisen, for it probably would have allowed the
dispositions in all of them to have been rendered valid without
disturbing the transferor's intent at all. See Waggoner, Perpetuity
Reform, 81 Mich, L. Rev. 1718, 1756 n. 103 (1983). The insertion of a
saving clause grants a more appropriate opportunity for the property to
go to the intended beneficiaries. Furthermore, it would also be a
suitable technique in fertile octogenarian, unborn widow, and
administrative contingency cagses. A saving clause is one of the
formalistic devices that a professionally competent lawyer would have
used before the fact toc ensure initial wvalidity in these cases.
Insofar as other viclations are concerned, the saving clause technigue
also grants every appropriate opportunity for the property to go to the
intended beneficiaries.

In selecting the lives to be used for the perpetuity-period
component of the saving clause that in a given case is to be ingerted
after the fact, the principle to be adopted is the same one that ought
to guide lawyers in drafting such a2 clause before the fact: The group
selected should be appropriate to the facts and the disposition. While
the exact make-up of the group in each case would be settled by
litigation, the individuals designated in Section 1.3(2) of the
Restatement (Second) of Property (Donative Transfers) (1983) as the
measuring lives would be an appropriate referent for the court to
consider. Care should be taken in formulating the gift-over component,
so that it is appropriate to the dispositive scheme. Among possible
recipients that the court might consider designating are: (1) the
persons entitled to the income on the 21st anniversary of the death of
the last surviving individual designated %y the court for the
perpetuity-period component and in the proportions thereof to which
they are then so entitled; if no proportions are specified, in equal
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shares to the permissible recipients of income; or (2) the grantor's
descendants per stirpes who are living 21 wvears after the death of the
last surviving individual designated by the court for the
perpetuity-period component; if none, to the grantor's heirs at law
determined as if the grantor died 21 years after the death of the last
surviving individual designated in the perpetuity-periocd component.

4, Violation Must be Determined in a Judicial Proceeding Commenced On

or After the Effective Date of This Chapter

The equitable power to reform is recognized by Section 21202(b)
only in situations where the violation of the former rule against
perpetuities is determined in a judicial proceeding commenced on or
after the operative date of this chapter. The equitable power to
reform would typically be exercised in the same judicial proceeding in
which the invalidity is determined.
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BACKGROUND TO SECTION 21205

[fAdapted from Comments A-C to Section I of the
Uniform Statutory Rule Against Perpetuities (1986)]

A. General Purpose

Sections 21205-21207 =set forth the statutory rule against
perpetuities (statutory rule). As provided in Section 21201, the
statutory riule supersedes the common law rule against perpetuities
{common law rule) and prior statutes. See the Comment to Section 21201.

I. The Common Law Rule's Validating and Invalidating Sides

The common law rule against perpetuities is a rule of initial
validity or invalidity. At common law, a nonvested property interest
is either walid or invalid as of its creation. Like most rules of
property law, the common law rule has bhoth a wvalidating and an
invalidating side. Both sides are derived from John Chipman Gray's
formulation of the common law rule:

No [nonvested property] interest is good unless it must vest,
if at all, not later than 21 years after some life in being
at the creation of the interest.

J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). From this
formulation, the wvalidating and invalidating sides of the common law
rule are derived as follows:

Valideting Side of the Common Law Rule. A nonvested property
interest is wvalid when it i1s created (initially walid) if it

is then certain to vest or terminate {(fail to vest) — one or
the other —-- no later than 21 wyears after the death of an
individual then alive.

Invalidating Side of the Common Law Rule, 4 nonvested
property interest is invalid when it 1is created {(initially

invalid) if there iz no such certainty.

Notice that the invalidating side focuses on a lack of certainty,
which means that invalidity under the common law rule is not dependent
on actual post-creation events but only on possible post-creation
events. Actual post-creation events are irrelevant, even those that
are known at the time of the lawsuit. It is generally recognized that
the invalidating side of the common law rule is harsh because it can
invalidate interests on the ground of possible post-creation events
that are extremely unlikely to happen and that in actuality almost
never do happen, if ever.

2. The Statutory Rule Against Perpetuities
The essential difference between the common law rule and its

statutory replacement is that the statutory rule preserves the common
law rule's overall policy of preventing property from being tied up in
unreasonably long or even perpetual family trusts or other property
arrangements, while eliminating the harsh potential of the common law
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rule. The statutory rule achieves this result by codifying (in
slightly revised form) the validating side of the common law rule and
modifying the invalidating side by adopting a wait-and-see element.
Under the statutory rule, interests that would have been initially
valid at common law continue to be initially valid, but Iinterests that
would have been initially invalid at common law are invalid only if
they do not actually vest or terminate within the allowable waiting
period set forth in Section 21205(b). Thus, the Uniform Act recasts
the validating and invalidating sides of the rule against perpetuities
as follows:

Validating Side of the Statutory Rule: A nonvested property
interest is initially valid if, when it is created, it is
then certain to vest or terminate {(fail to vest) — one or
the other -- no later than 21 years after the death of an
individual then alive. The validity of a nonvested property
interest that is not initially wvalid is in abeyance., Such an
interest is wvalid if it vests within the allowable waiting
period after its creation.

Invalidating Side of the Statutory Rule: A nonvested
property interest that is not initially walid becomes invalid
{and subject to reformation under Section 21220) if it
neither vests nor terminates within the allowable waiting
period after its creatiom.

As indicated, this modification of the invalidating side of the
common law rule is generally known as the wajit-and-see method of
perpetuity reform. The wait-and-see method of perpetuity reform was
approved by the American Law Institute as part of the Restatement
{Second) of Property (Donative Transfers) §§ 1l.1-1.6 (1983). For a
discussion of the various methods of perpetuity reform, including the
wait-and-see method and the Restatement (Second)'s version of
walt—and-see, see Waggoner, Perpetuity Reform, 81 Mich, L. Rev, 1718
(1983).

B. _Section 212 a): HNonvested Property Interests That Are Initiall
Valid

I. Nonves Property Inferes

Section 21205 sets forth the statutery rule against perpetuities
with respect to nonvested property interests. A nonvested property
interest (also called a contingent property Iinterest) is a future
interest in property that is subject to an unsatisfied condition
precedent. In the case of a class gift, the interests of all the
unborn members of the class are nonvested because they are subject to
the unsatisfied condition precedent of being born. At common law, the
interests of all potential class members must be valld or the class
gift is invalid. As pointed out in the Background to Section 21201,
this so-called all-or-nething rule with respect to class gifts is not
superseded by this chapter, and so remains In effect under the
statutory rule. Consequently, all class gifts that are subject to open
are to be regarded as nonvested property interests for the purposes of
this chapter.
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2. Section 21205(a) Codifies the Validating Side of the Common Law Rule

The validating side of the common law rule is codified in Section
21205(a) and, with respect to powers of appointment, in Sections
21206{a) and 21207(a).

A mnonvested property interest that satisfies the requirement of
Section 21205(a) is initially valid. That is, it is wvalid as of the
time of its creation. There is no need to subject such an interest to
the waiting period set forth in Section 21205(b), nor would it be
desirable to do so.

For a nonvested property interest to be valid as of the time of
its creation under Section 21205(a), there must then be a certainty
that the iInterest will either vest or terminate —-—- an interest
terminates when vesting becomes impossible —-~ no later than 21 years
after the death of an individual then alive. To satisfy this
requirement, it must be established that there is no possible chain of
events that might arise after the interest was created that would allow
the interest to vest or terminate after the expiration of the 2l-year
pericd following the death of an individual in being at the creation of
the interest. Consequently, initial wvalidity under Section 21205(a)
can be established only iIf there is an individual for whom there is a
cauisal connection between the individual's death and the interest's
vesting or terminating no later than 21 years thereafter.

The individual described in Sections 21205(a), 21206(a), and
21207(a) is often referred to as the "validating life," the term used
throughout the Background Comments to this chapter.

3. Determining Whether There Is a Validating Life

The process for determining whether a validating life exists is to
postulate the death of each individual comnnected in some way to the
transaction, and ask the question: Is there with respect to this
individual an invalidating chain of possible events? If one individual
can be found for whom the answer is No, that individual can serve as
the validating life. As to that iIndividual there will be the requisite
causal connection between his or her death and the questioned
interest's vesting or terminating no later than 21 years thereafter,.

In searching for a wvalidating 1life, only individuals who are
connected in some way to the transaction need to be considered, for
they are the only ones who have a chance of supplying the requisite
causal connection. Such individuals vary from situation to situation,
but typically include the beneficiaries of the disposition, including
the taker or takers of the nonvested property interest, and individuals
related to them by blood or adoption, especially in the ascending and
descending lines. There is ne peint in even considering the life of an
individual unconnected to the transaction -- an individual from the
world at large who happens to be in being at the creation of the
interest. No such individual can be a wvalidating 1life hecause there
will be an invalidating chain of possible events as to every
unconnected individual who might be proposed: Any such individual can
immediately die after the creation of the nonvested property interest
without causing any acceleration of the interest's vesting or
termination. (The life expectancy of any unconnected individual, or
even the probability that one of a mumber of new-born babies will live
a long life, is irrelevant.)
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Example (1) -- Parent of devisees as the validatjng 1ife. G
devised property "to A for life, remainder to A's children
vho attain 21." G was survived by his son (A), by his
daughter (B), by A's wife (W), and by A's two children (X and
Y).

The nonvested property interest in favor of 4's children
who reach 21 satisfies Section 21205(a)'s requirement, and
the interest 1s initially wvalid. When the interest was
created (at G's death), the interest was then certain to vest
or terminate no later than 21 years after A's death.

The process by which A is determined to be the
validating life is one of testing wvarious candidates to see
if any of them have the requisite causal conmection. As
noted above, no one from the world at large can have the
regquisite causal connection, and so such individuals are
disregarded. Once the inquiry is narrowed to the appropriate
candidates, the first possible validating life that comes to
mind is A, who does in fact fulfill the requirement: Since
A's death cuts off the possibility of any more children being
born to him, it 1s impossible, no matter when A dies, for any
of A's children to be alive and under the age of 21 beyond 21
vears after A's death. {See the Background to Section 21208.)

A 1is therefore the validating life for the nonvested
property interest in faver of A's children who attain 21.
None of the other individuals who is comnected to this
transaction could serve as the validating life because an
invalidating chain of possible post-creation events exists as
to each one of them. The other individuals who might be
considered include W, X, ¥, and B. In the case of W, an
invalidating chain of events is that she might predecease 4,
A might remarry and have a child by his new wife, and such
child might bhe alive and under the age of 21 beyond the
21-year period feollowing W's death, With respect to X and Y,
an invalidating chain of events is that they might predecease
A, A might later have another child, and that child might be
alive and under 21 beyond the 2l-vear period feollowing the
death of the surviver of X and Y. As to B, she suffers from
the same Invalidating chain of events as exists with respect
to X and Y. The fact that none of these other individuals
can sServe as the validating life is of no consequence,
however, because only one such individual is required for the
validity of a nonvested interest to be established, and that
individual is A.

4., PRule of Secition 21208 {Posthumous Birth)
See the Background to Section 21208.

5. Recipients as Their Own Validating Lives

It is well established at common law that, In appropriate cases,
the recipient of an interest can be his or her own validating life.
S5ee, e.g., Rand v. Bank of California, 236 Or. 619, 388 FP.2d 437
{1964). Given the right circumstances, this principle can validate
interests that are contingent on the recipient's reaching an age in
excess of 21, or are contingent on the recipient’'s surviving a
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particular point in time that is or might turn out to be in excess of
21 years after the interest was created or after the death of a person
in being at the date of creation,

Example (2} -- Devisees as_ their own validating lives,. G
devised real property "to A's children who attain 25." A
predeceased G. At G's death, A had three living children,
all of whom were under 25.

The nonvested property Interest in favor of A's children
who attain 25 is wvalidated by Section 21205(a). Under
Section 21208, the possibility that A will have a child born
to him after his death {(and since A predeceased G, after G's
death) must be disregarded. Consequently, even if A's wife
survived G, and even if she was pregnant at G's death or even
if A had deposited sperm in a sperm bank prior to his death,
it must be assumed that all of A's children are in being at
G's death, A's children are, therefore, their own validating
lives. (Note that Section 21208 requires that in determining
whether an individual is a wvalidating life, the possibility
that a c¢hild will be born to "an"™ individual after the
individual's death must be disregarded. The validating life
and the individual whose having a post-death child Iis
disregarded need not be the same individual.} Each one of
A's children, all of whom under Section 21208 are regarded as
alive at G's death, will either reach the age of 25 or fail
to do so within his or her own lifetime. To say this another
way, it is certain to be known no later than at the time of
the death of each child whether or not that child survived to
the required age.

6. Validating Lif n Be Survivor of Gr

In appropriate cases, the +wvalidating 1life need not be
individualized at first. Rather the wvalidating 1life can initially
(i.e., when the interest was created) be the unidentified survivor of a
group of individuals. It 1is common in such cases to say that the
members of the group are the validating lives, but the true meaning of
the statement is that the validating life 1s the member of the greoup
who turns cut to live the longest. As the court said in Skatterwcod v.
Edge, 1 Salk. 229, 91 Eng. Rep. 203 (K.B. 1697), "for let the lives be
never so0 many, there must be a survivor, and so it is but the length of
that life; for Twisden used to say, the candles were all lighted at
once."

Example (3} -- Case of validating life being the survivor of
a group, G devised real property "to such of my
grandchildren as attain 21." Some of G's children are living
at G's death.

The nonvested property interest in faver of G's
grandchildren who attain 21 is valid under Section 21205(a).
The validating life is that one of G's children who turns out
to live the longest. Since under Section 21208, it must be
assumed that mnone of G's children willl have post-death
children, it 1s regarded as impossible for any of G's
grandchildren to be alive and under 21 beyond the 2l-year
period following the death of G's last surviving child.
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Exgmple (4) -- Sperm kank case. G devised property in trust,
directing the income to be paid to G's children for the life
of the surviver, then to G's grandchildren for the life of
the survivor, and on the death of G's last surviving
grandchild, to pay the corpus to G's great-grandchildren then
living. G's children all predeceased him, but several
grandchildren were living at G's death. One of G's
predeceased children <(his son, A) had deposited sperm in a
sperm bank. A's widow was 1living at G's death.

The nonvested property interest in favor of G's
great—grandchildren is valid under Section 21205(a}. The
validating 1life is the last surviving grandchild among the
grandchildren living at G's death. Under Section 21208, the
possibility that A will have a child conceived after G's
death must be disregarded., Note that Section 21208 requires
that in determining whether an individual is a walidating
life, the possibility that a c¢hild will be born to "an"
individual after the individual's death is disregarded. The
validating life and the individual whose having a post-death
child is disregarded need not be the same individual. Thus
in this example, by disregarding the possibility that A will
have a conceived-after-death c¢hild, G's last surviving
grandchild becomes the wvalidating 1life because G's last
surviving grandchild is deemed to have been alive at G's
death, when the great—grandchildren's interests were created.

Exampla (5) -- Child in gestation case. G devised property
in trust, to pay the income equally among G's living
children; on the death of G's last surviving child, to
accumulate the income for 21 years; on the 21st anniversary
of the death of G's last surviving child, to pay the corpus
and accumulated income to G's then-living descendants, per
stirpes; if none, to X Charity. At G's death his child (A)
was 6 years old, and G's wife (W) was pregnant. After G's
death, W gave birth to their second child (B).

The nonvested property Interests in favor of G's
descendants and in favor of X Charity are valid under Section
21205(a). The validating life is A. Under Section 21208,
the possibility that a child will ke born te¢ an individual
after the individual's death must be disregarded for the
purposes of determining wvalidity under Section 21205(a).
Consequently, the possibility that a child will be born to G
after his death must be disregarded; and the pessibility that
a child will be born to any of G's descendants after their
deaths must alsc be disregarded,

Note, however, that the rule of Section 21208 does not
apply to the question of the entitlement of an after-born
child to take a beneficial interest in the trust. The common
law rule (sometimes codified) that a child in gestation is
treated as alive, if the child is subseguently hborn viable,
applies to this question, Thus, Section 21208 does not
prevent B from being an income beneficiary under G's trust,
nor does it prevent a descendant in gestation on the 21st
anniversary of the death of G's last surviving child from
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being a member of the class of G's "then-living descendants,”
as long as such descendant has no then-living ancestor who
takes instead.

7. Different Validating Lives Can gnd in Some Cases Must Be Used

Dispositions of property sometimes create more than one nonvested
property interest. In such cases, the wvalidity of each interest is
treated individually. A validating life that validates one interest
might or might not validate the other interests. Since it is not
necessary that the same validating life be used for all iInterests
created by a disposition, the search for a validating 1ife for each of
the other interests must be undertaken separately.

8. Perpetuity Saving Clayses and Similar Provisigns

Knowledgeable lawyers almost routinely insert perpetuity saving
claugses into instruments they draft. Saving c¢lauses contain two
components, the first of which is the perpetuity-period component.
This component typically requires the trust or other arrangement to
terminate no later tham 21 years after the death of the last survivor
of a group of individuals designated therein by name or clagss. (The
lives of corporations, animals, or seguoia trees cannot be used.) The
second component of saving clauses is the gift-over component. This
componient expressly creates a gift over that is guaranteed to vest at
the termination of the period set forth in the perpetuity-period
cemponent, but only if the trust or other arrangement has not
terminated earlier in accordance with its other terms.

It is important to mnote that regardless of what group of
individuals 1is designated in the perpetuity-period component of a
saving clause, the surviving member of the group is not necessarily the
individual who would be the validating life for the nonvested property
interest or power of appointment in the absence of the saving clause.
Without the saving clause, one or more interests or powers may in fact
fail to satisfy the requirement of Section 21205%(a), 21206(a), or
21207(a) for initial wvalidity. By being designated iIn the saving
clause, however, the survivor of the group becomes the validating life
for all interests and powers in the trust or other arrangement: The
zaving eclause confers on the last surviving member of the designated
group the requisite causal connection between his or her death and the
impossibility of any interest or power in the trust or other
arrangement remaining in existence beyond the 2l-year period following
such individual's death.

Example (86} -- Valid saving clause case. A teatamentary
trust directs income to be paid to the testator's children
for the life of the =survivor, then to the testator's
grandchildren for the life of the survivor, corpus con the
death of the testator's last living grandchild to such cof the
testator's descendants as the last living grandchild shall by
will appoint; in default of appointment, to the testator's
then-living descendants, per stirpes. A saving clause in the
will terminates the trust, if it has not previously
terminated, 21 years after the death of the testator's last
surviving descendant who was living at the testator's death.
The testator was survived by children.
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In the absence of the saving clause, the nongeneral
power of appeointment in the last living grandchild and the
nonvested property interest in the gift-in-default clause in
favor of the testator's descendants fail the test of Sections
21205(a) and 21207¢a) for initial wvalidity. That is, were it
not for the saving clause, there is no wvalidating life.
However, the surviving member of the designated group becomes
the wvalidating 1life, so that the saving clause does confer
initial validity on the nongeneral power of appointment and
on the nonvested property interest under Sections 21205(a)
and 21207(aj.

If the governing instrument designates a group of individuals that
would cause it to be impracticable to determine the death of the
survivor, the common law courts have developed the doctrine that the
validity of the nonvested property interest or power of appointment is
determined as if the provision in the governing instrument did not
exist. See cases cited In Restatement (Second) of Property (Donative
Transfers) Reporter's Note No. 3, at 45 (1983). See also Restatement
(Second) of Property (Donative Transfers) § 1.3(1) comment a (1983);
Restatement of Property § 374 & comment 1 (1944); 6 American Law of
Property § 24.13 (A. Casner ed. 1952); 5A R. Fowell, The Law of Real
Property T 766[5] (1985); L. Simes & A. Smith, The Law of Future
Interests § 1223 (2d ed. 1956). 1If, for example, the designated group
in Example (6) were the regidents of X City (or the members of ¥
Country Club) living at the time of the testator's death, the saving
clause would not wvalidate the power of appointment or the nonvested
property interest. Instead, the validity of the power of appecintment
and the nonvested property interest would be determined as if the
provision in the governing Iinstrument did not exist. Since without the
saving clause the power of appointment and the nonvested property
Interest would fail toc satisfy the requirements of Sections 21205(a)
and 21207{a) for initial wvalidity, theilr validity would be governed by
Sections 21205(b) and 21207(b).

The application of the above common law doctrine, which is not
superseded by this chapter and so remains in full force, is not limited
to saving clauses. It also applies to trusts or other arrangements
where the period thereof is directly linked to the life of the survivor
of a designated group of individuals. An example is a ttust to pay the
income to the grantor's descendants from time to time 1living, per
stirpes, for the period of the life of the survivor of a designated
group of individuals living when the nonvested property interest or
power of appointment In question was created, plus the 2l-year period
following the survivor's death; at the end of the 2l-year peried, the
corpus is to be divided among the grantor's then-living descendants,
per stirpes, and if none, to the XYZ Charity. If the group of
individuals so designated is such that it would be impracticable to
determine the death of the survivor, the validity of the disposition is
determined asz if the provision in the governing instrument did not
exist. The term of the trust is therefore governed by the allowable
90-year period of Section 21205(b), 21206(b), or 21207(b) of the
statutory rule.
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9. Additional references

Restatement (Second) of Property (Donative Transfers) § 1.3(1) &
comments (1983); Waggoner, Perpetuity Reform, 81 Mich. L. Rev. 1718,
1720-26 (1983).

C. Section 21205(b): Walt-and-See —— Nonvested Property Interests
Whose Validity Is Initially in Abevance

Unlike the common law rule, the statutory rule against
perpetuities does not automatically Iinvalidate nonvested property
interests for which there is no wvalidating life. A nonvested property
interest that does not meet the requirements for validity under Secticn
21205(a) might still be wvalid under the wait-and-see provisions of
Section 21205(b}). Such an interest is iInvalid under Section 21205(b)
enly 1f in actuality it does not vest (or terminate) during the
allowable waiting period. Such an interest becomes invalid, in other
words, only if it is still in existence and nonvested when the
allowable waiting period expires.

1. The 90-Year Allowable Waiting Period

Since a wait-and-see rule against perpetuities, unlike the common
law rule, makes validity or invalidity turn on actual post-creation
events, it requires that an actual pericd of time be measured off
during which the contingencies attached to an interest are allowed to
work themselves out to a final resolution. The statutory rule against
perpetuities establishes an allowable waiting pericd of 90 vyears.
Nonvested property interests that have neither vested nor terminated at
the expiration of the 90-year allowable waiting period become invalid.

As explained In the Prefatory Note to the Uniform Statutory Rule
Against Perpetuities (1986), the allowable period of 90 years is not an
arbitrarily selected pericd of time. On the contrary, the 90-year
period represents a reasonable approximation of -- a proxy for -- the
pericd of time that would, on average, be produced through the use of
an actual set of measuring lives identified by statute and then adding
the traditional 21-year tack-on period after the death of the survivor,

2. Technical Viglations of the Common Law Rule

One of the harsh aspects of the invalidating side of the common
law rule, against which the adoption of the wait-and-see element in
Section 21205(b) is designed to relieve, is that nonvested property
interests at common law are invalid even though the invalidating chain
of possible events almost certainly will not happen., In such cases,
the violation of the common law rule could be sald to be merely
technical. Nevertheless, at common law, the nonvested property
interest is invalid.

Cases of technical violation fall generally into discrete
categories, identified and named by Professor Leach in Perpetuities in
a Nutshell, 51 Harv. L. Rev. 638 (1938), as the fertile octogenarian,
the administrative contingency, and the unborn widow. The following
three examples illustrate how Section 21205(b) affects these categories,

Example (7) -- Fertile oct narisn case. G devised property
in trust, directing the trustee to pay the net income
therefrom "to A for life, then to A's children for the 1life
of the survivor, and upon the death of A's last surviving
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child to pay the corpus of the trust to A's grandchildren.”
G was survived by A (a female who had passed the menopause)
and by A's two adult children (X and Y).

The remainder interest in favor of G's grandchildren
would be invalid at common law, and consequently is not
validated by Section 21205(a). There is no wvalidating life
because, under the common law's conclusive presumption of
lifetime fertility, which is not superseded by this chapter
{see the Background to Section 21201), A might have a third
child (Z), conceived and born after G's death, who will have
a cthild conceived and born more than 21 vears after the death
of the survivor of A, X, and ¥.

Under Section 21205(b), however, the remote possibility
of the occurrence of this chain of events does not invalidate
the grandchildren's interest, The interest becomes invalid
only if 1t remains in existence and nonvested 90 years after
G's death. The chance that the grandchildren's remainder
interest will become invalld under Section 21205(b) is
negligible,

Example (8) -- Admipistrative contingency case. G devised
property "to such of my grandchildren, born before or after
my death, as may be 1living upon final distribution of my
estate." G was survived by children and grandchildren.

The remainder interest in favor of A's grandchildren
would be iInvalid at common law, and consequently is not
validated by Section 21205(a). The final distribution of G's
estate might not occur within 21 years of G's death, and
after G's death grandchildren might be conceived and born who
might survive or faill to survive the final distribution of
G's estate more than 21 vears after the death of the survivor
of G's children and grandchildren who were living at G's
death.

Under Section 21205(b), however, the remote possibility
of the occurrence of this chain of events does not invalidate
the grandchildren's remainder interest. The interest becomes
invalid only if it remains in existence and nonvested 90
vears after G's death. Since it is almost certain that the
final distribution of G's estate will occur well within this
90-year period, the chance that the grandchildren's interest
will be invalid is negligible.

Example (9) -- Unborn widow case, G devised property in
trust, the income to be paid "to my scn A for life, then to
A's spouse for her life, and upon the death of the survivor
of A and his spouse, the corpus to be delivered to A's then
living descendants.” G was survived by A, by A's wife (W),
and by their adult children (X and Y).

Unless the interest in favor of A's ‘“spouse" is
construed to refer only to W, rather than to whoever is A's
spouse when he dies, if anyone, the remainder interest in
favor of A's descendants would be invalid at commen law, and
consequently is not validated by Section 21205(a). There is
no validating life because A's spouse might not be W; A's
spouse might be someone who was conceived and born after €'s
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death; she might outlive the death of the survivor of A&, W,
%, and Y by more than 21 years; and descendants of A4 might be
born or die before the death of A's spouse but after the
2l1-year period following the death of the survivor of A, W,
X, and Y.

Under Section 21205(b), however, the remote pogsibility
of the occurrence of this chain of events does not invalidate
the descendants remainder interest. The interest becomes
invalid only if it remains in existence and nonvested 90
yvears after G's death. The chance that the descendants
remainder interest will become invalid under the statutory
rule is small.

3. Age Contingencies In Excess of 21

Another category of technical violation of the common law rule
arises in cases of age contingencies in excess of 21 where the takers
cannot be their own valldating lives (unlike Example (2}, above). The
violation of the common law rule falls into the technical category
because the insertion of a saving clause would in almost all cases
allow the disposition to be carried out as written., In effect, the
statutory rule operates like the perpetuity-period component of a
saving clause.

Example (I0) - Age contingency iIn excess of 21 case. G
devised property in trust, directing the trustee to pay the
income "to A for life, then to A's children; the corpus of
the trust is to be egually divided among A's children who
reach the age of 30." G was survived by A, by A's spouse
{H), and by A's two children (X and Y), both of whom were
under the age of 30 when G died.

The remainder interest in favor of A's children who
reach 30 is a class gift. At common law, the interests of
all potential class members must be valid or the class gift
is totally invalid, Leake v. Robinson, 2 Mer. 363, 35 Eng.
Rep. 979 (Ch. 1817). This chapter does not supersede the
all-or-nothing rule for class gifts (see the Background to
Section 21201), and so the all-or-nothing rule continues to
apply under this chapter. Although X and Y will either reach
30 or die under 30 within their own lifetimes, there is at
G's death the possibility that A will have an afterborn child
{Z) who will reach 30 or die under 30 more than 21 years
after the death of the survivor of &, H, X, and Y. The class
gift would be invalid at common law and consequently is not
validated by Section 21205(a).

Under Section 21205(b), however, the pessibility of the
occurrence of this chain of events does not invalidate the
children's remainder interest. The interest becomes invalid
only if an interest of a class member remains nonvested 90
yvears after G's death.

Although unlikely, suppose that at A's death Z's age is
such that he could be alive and under the age of 30 at the
expiration of the allowable waiting period. Suppese further
that at A's death X or ¥ or both is over the age of 30. The
court, upon the petition ¢f an interested person, must under
Section 21220 reform G's disposition. See Example {3) in the
Background to Section 21220,
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BACKGROUND TO SECTIONS 21206 AND 21207

[Adapted from Comments D-F to Section 1 of the
Uniform Statutory Rule Against Perpetuities (I986)]

L. Sections 21206{a) and 21207{a): Powers of Appointment That Are
Initially Valid

Sections 21206 and 21207 set forth the statutory rule against
perpetuities with respect to powers of appointment. A power of
appointment is the authority, other than as an incident of the
beneficial ownership of property, to designate recipients of beneficial
interests in or powers of appointment over property. Restatement
(Second) of Property (Donative Transfers) § 11.1 (1986). The property
or property Interest subject to a power of appointment is called the
"appeointive property."

The wvarious persons connected to a power of appointment are
identified by a special terminology. The "donor" is the person who
created the power of appointment. The "donee" is the person who holds
the power of appointment, i.e., the powerholder. The "objects” are the
perscns to whom an appointment can be made. The “appointees"™ are the
persons to whom an appointment has been made. The "takers in default”
are the persons whose property interests are subject to being defeated
by the exercise of the power of appointment and who take the property
to the extent the power is not effectively exercised. Restatement
{Second) of Property (Donative Transfers) § 11.2 (1986).

A power of appointment is "general" If it is exercisable in favor
of the donee of the power, the donee's creditors, the donee's estate,
or the creditors of the donee's estate. A power of appointment that is
not general 1Is a ‘“nongeneral" power of appointment. Restatement
{Second} of Property (Donative Transfers) § 11.4 (19856).

A power of appointment is "presently exercisable" if, at the time
in question, the donee can by an eXercise of the power create an
interest in or a power of appointment over the appointive property.
Restatement (Second) of Property (Donative Transfers) § 11.5 (1986). A
power of appointment is "testamentary” 1f the donee can exercise it
only in the donee's will. Restatement of Property § 321 {1940). A
power of appointment is "not presently exercisable because of a
condition precedent” I1f the only impediment to its present
exercisability is a condition precedent, i.e., the occurrence of some
uncertain event, Since a power of appointment terminates on the
donee's death, a deferral of a power's present exercisability until a
future time (even a time certain) Imposes a condition precedent that
the donee be alive at that future time.

A power of appointment is a "fiduciary” power if it is held by a
fiduciary and is exercisable by the fiduciary in a fiduciary capacity.
4 power of appointment that is exercisable in an individual capacity is
a "nonfiduciary” power. As used in this chapter, the term "power of
appointment" refers to "fiduelary" and to "nonfiduciary" powers, unless
the context indicates otherwise,

Although Gray's formulation of the common law rule against
perpetuities (see the Background to Section 21205) does not speak
directly of powers of appointment, the common law rule is applicable to
powers of appointment (other than presently exercisable general powers
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of appointment). The principle of Sections 21206(a) and 21207(a) is
that a power of appointment that satisfies the common law rule against
perpetuities is valid under the statutory rule against perpetuities,
and consequently it can be validly exercised, without being subjected
to a waiting period during which the power's validity is in abeyance.

Iwo different tests for validity are employed at common law,
depending on what type of power is at issue. In the case of a
nongeneral power {whether or not presently exercisable) and in the case
of a general testamentary power, the power is initially wvalid if, when
the power was created, it is certain that the latest possible time that
the power can be exercised is no later than 21 years after the death of
an individual then in being. In the case of a general power not
presently exercisable because of a condition precedent, the power is
initially walid if it is then certain that the condition precedent to
its exercise will either be satisfied or become impossible teo satisfy
no later than 21 years after the death of an individual then in being.
Sections 21206(a) and 21207(a) codify these rules. Under either test,
initial walidity depends on the existence of a validating life. The
procedure for determining whether a validating 1life exists is
essentially the same procedure explained in Part B, above, pertaining
to nonvested property interests.

Example (11) -- Tnitially vali eneral tamentar ower
case. G devised property "to 4 for life, remainder to such
persons, including A's estate or the creditors of A's estate,
as A shall by will appoint.* G was survived by his daughter
(A}.

A's power, which is a general testamentary power, 1Iis
valid as of its creation under Section 21207{a). The test is
whether or not the power can be exercised beyond 21 years
after the death of an individual in being when the power was
created (G's death). Since A's power cammot be exercised
after A's death, the validating life is A, who was in being
at G's death,.

Example (I2) -~ Initially wvalid nongeneral power case. G
devised property "to A for life, remainder to such of A's

descendants as A shall appoint.” G was survived by his
daughter (A).

A's power, which is a nongeneral power, is valid as of
its creation under Section 21207(a). The validating life is
A; the analysis leading to wvalidity is the same as applied in
Example (11), above.

Example {13} -- Case of jinitially valid general power not

presently exercisable because of a condition precedent. G
devised property “"to 4 for life, then to A's first born child

for life, then to such persons, including A's first born
child or such child's estate or creditors, as A's first born
child shall appeint.” G was survived by his daughter {A),
who was then childless.

The power in A's first born child, which is a general
power not presently exercisable because of a condition
precedent, is valid as of its creation under Section
21206(a)., The power is subject to a condition precedent —-
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that A have a child —- but this is a contingency that under
subdivision (d) is deemed certain to be resolved one way or
the other within A's lifetime. A is therefore the validating
life: The power cannot remaln subject to the condition
precedent after A's death. Note that the latest possible
time that the power can be exercised is at the death of A's
first born child, which might occur beyond 21 years after the
death of A ({and anyone else who was alive when G died).
Consequently, if the power conferred on A's first born child
had been a nongeneral power or a general testamentary power,
the power could not be validated by Section 21207(a);
instead, the power's validity would be governed by Section
21207(b).

E. Sections 21206(b)} and 21207(b): Wait—and-See -- Powers of
Appointment Whose Validity Is Initially in Abevance

l. Powers of Appointment

Under the common law rule, a general power not presently
exercisable because of a condition precedent is invalid as of the time
of its creation if the condition might neither be satisfied nor become
impossible to satisfy within a 1life in being plus 21 years. A
nongeneral power (whether or not presently exercisable) or a general
testamentary power is invalid as of the time of its creation if it
might not terminate (by irrevocable exercise or otherwise) within a
life in being plus 21 years.

Sections 21206¢(b) and 21207(b), by adopting the wait-and-see
method of perpetuity reform, shift the ground of invalidity from
pessible to actual post-creation events. Under these subdivisions, a
power of appointment that would have viclated the common law rule, and
therefore fails the tests in Section 21206(a) or 21207(a) for initial
validity, 1s nevertheless not invalid as of the time of its ereation.
Instead, its validity 1is in abeyance. A general power not presently
exercisable because of a condition precedent is invalid only If in
actuality the condition neither is satisfied nor becomes impossible to
satisfy within the allowable 090-year waiting perioed. A nongeneral
power or a general testamentary power is invalid omly if in actuality
it does not terminate (by irrevocable exercise or otherwise) within the
allowable 90-year waiting periocd.

Example (14) -- General testamen ower o . G devised
property "to A for life, then to A's first born child for
life, then to such persons, including the estate or the
creditors of the estate of A's first born child, as A's first
born child shall by will appoint; In defsult of appointment,
to G's grandchildren in equal shares." G was survived by his
daughter (A), who was then childless, and by his son (B), who
had two children (X and ¥).

Since the general testamentary power conferred on A's
first born child fails the test of Section 21207(a) for
initial walidity, 1its wvalidity 1is governed by Section
21207{b). If 4 has a child, such child's death must occur
within 90 vears of G's death for any provision in the child's
will purporting to exercise the power to be valid.
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Example (15) -- Wongeneral power case, G devised property
"to A for life, then to A's first born child for 1life, then
toe such of G's grandchildren as A's first born child shall
appoint; In default of appointment, to the children of G's
late nephew, Q." G was survived by his daughter (A), who was
then childless, by hls son (B), who had two children (X and
¥), and by Q's two children (R and S).

Since the nongeneral power conferred on A's first born
child fails the test of Section 21207(a) for initial
validity, its wvalidity is governed by Section 21207(b). If A
has a child, such child must exercise the power within 90
vears after G's death or the power hecomes invalid.

Example (I6) -- General power not presently exercisable
becauge of a condition precedent. G devised property "“to A
for 1life, then to A's first born child for life, then to such
persons, including A's first born child or such child's
estate or creditors, as A's first born child shall appoint
after reaching the age of 25; in default of appointment, to
G's grandchildren."” G was survived by his daughter {A), who
was then childless, and by his son (B}, who had two children
(X and Y).

The power conferred on A's first born child is a general
power mnot presently exercisable Dbecause of a condition
precedent. Since the power fails the test of Section
21206(a) for initial wvalidity, its walidity iz governed by
Section 21206{(b). If A has a child, such child must reach
the age of 25 {or die under 25) within 90 years after G's
death or the power is invalid.

2. Fiduciary Powers
Purely administrative fiduciary powera are excluded from the

statutory rule under Section 21225(b)-(c¢), but the only distributive
fiduciary power that 1is excluded 18 the power described in Section
21225(d). Otherwise, distributive fiduciary powers are subject to the
statutory rule. Such powers are usually nongeneral powers.

Exampl 17} -~ Trus ‘s_discretjionar owers over income
and_ corpus. G devised property in trust, the terms of which
were that the trustee was authorized to accumulate the income
or pay it or a portion of it out to A during A's lifetime;
after A's death, the trustee was authorized to accumulate the
income or to distribute it in egqual or unequal shares among
A's children until the death of the survivor; and on the
death of A's last surviving child to pay the corpus and
accumulated income (if any) to B, The trustee was also
granted the discretionary power te¢ invade the corpus on
behalf of the permissible recipient or recipients of the
income.

The trustee's nongeneral powers to invade corpus and to
accumulate or spray income among A's children are not
excluded by Section 21225{d), nor are they initially walid
under Section 21207{a). Their wvalidity 1is, therefore,
governed by Section 21207(b). Both powers become invalid
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thereunder, and hence no longer exercisable, 90 years after
G's death.

It is doubtful that the powers will become invalid,
because the trust will probably terminate by its own terms
earlier than the expiration of the allowable 90-vyear period.
But if the powers do become invalid, and hence no longer
exercisable, they become invalid as of the time the allowable
90-year period expires. Any exercises of either power that
took place befere the expiration of the allowable 90-year
period are not invalidated retreoactively. In addition, if
the powers do hecome invalid, a court in an appropriate
proceeding must reform the instrument in accordance with the
provisions of Section 21220,

F. The Validity of the Donee's Exercise of a Valid Power

1. Donee's Exercige of Power

The fact that a power of appointment is wvalid, either because it
{1) was mnot subject to the statutory rule to begin with, (2) is
initially wvalid under Sections 21206(a) or 21207(a), or (32) becomes
valid under Sections 21206(b) or 21207(b), means merely that the power
can be validly exercised. It does not mean that any exercise that the
donee decides to make i1s wvalid. The wvalidity of the interests or
powers created by the exercise of a valld power is a separate matter,
governed by the provisions of this chapter. A key factor in deciding
the validity of such appointed interests or appointed powers is
determining when they were created for purposes of this chapter. Under
Sections 21211 and 21212, as explained in the Background to those
sections, the time of creation is when the power was exercised if it
was a presently exercisable general power; and if it was a nongeneral
power or a general testamentary power, the time of creation is when the
power was created. This is the rule generally accepted at common law
{see Restatement (Second) of Property (Donative Transfers) § 1.2,
comment d (1983); Restatement of Property § 392 (1944)), and it is the
rule adopted under this chapter {except for purposes of Section 21202
only, as explained in the Background to Section 21202).

Exampl 13 -— Exerci of nongeneral power of
appoinément. G was the life income beneficiary of a trust
and the donee of a nongeneral power of appointment over the
succeeding remainder interest, exercisable in faver of M's
descendants (except G). The trust was created by the will of
G's mother, M, vwho predeceased him. G exercised his power by
his will, directing the income to be paid after his death to
his brether B's children for the life of the survivor, and
upon the death of B's last surviving child, to pay the corpus
of the trust to B's grandchildren. B predeceased M; B was
survived by his two children, X and Y, who also survived M
and G.

G's power and his appointment are valid. The power and
the appointed interests were created at M's death when the
power was created, not on G's death when it was exercised.
See Sections 21210-21211. G's power passes Section
21207¢a)'s test for initial wvalidity: 6 himself is the
validating 1life. G's appointment also passes Section
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21205(a)'s test for initial validity: Since B was dead at
M's death, the wvalidating 1life is the survivor of B's
children, X and Y.

Suppose that G's power was exercisable only in favor of
G's own descendants, and that G appointed the identical
interests in favor of his own children and grandchildren.
Suppose further that at M's death, G had two children, X and
Y, and that a third child, Z, was born later. X, ¥, and Z
survived G. 1In this case, the remalnder interest in favor of
G's pgrandchildren would not pass Section 21205(a)'s test for
initial walidity. 1Its validity would be governed by Section
21205(b}, under which it would be wvalid if G's last surviving
child died within 90 years after M's death.

If G's power were a general testamentary power of
appointment, rather than a nongeneral power, the solution
would be the same. The period of the statutory rule with
respect to interests created by the exercise of a general
testamentary power starts to run when the power was created
{(at M's death, in this example), not when the power was
exercised (at G's death).

Example (19) -- Exercise of a presently exercisable general
power of appeintment. G wagz the 1life income beneficiary of a
trust and the donee of a presently exercisable general power
of appointment over the succeeding remainder interest. G
exercised the power by deed, directing the trustee after his
death to pay the income to G's children in equal shares for
the life of the surviver, and upon the death of his last
surviving child to pay the corpus of the trust to his
grandchildren,.

The validity of G's power is not 1In question: A
presently exercisable general power of appointment is not
subject to the statutory rule against perpetuities. G's
appointment, however, is subject to the statutory rule., If G
reserved a power to revoke his appointment, the remainder
interest in favor of G's grandchildren passes Section
21205¢a)'s test for initial validity. Under Sections
21210-21211, the appointed remainder interest was created at
G's death. The wvalidating 1life for his grandchildren’'s
remainder interest is G's last surviving child.

If G's appointment were irrevocable, however, the
grandchildren's remainder interest fails the test of Section
21205{a) for initial wvalidity. Under Sections 21210-21211,
the appeinted remainder interest was created upon delivery of
the deed exercising G's power (or when the exercise otherwise
became effective). Since the validity of the grandchildren's
remainder interest 1Is governed by Section 21205(b), the
remainder interest becomes Invalid, and the disposition
becomes subject to reformation under Section 21220, if G's
last =urviving child lives beyond 90 years after the
effective date of G's appointment.

Example {20) -- Exercises of successively created nongeneral
powers of appointment, G devised property to A for life,
remainder to such of A's descendants as 4 shall appeint. At
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his death, A exercised his nongeneral power by appointing to
his child B for life, remainder to such of B's descendants as
B shall appoint. At his death, B eXxercised his nongeneral
power by appointing to his child ¢ for life, remainder to C's
children. A and B were living at G's death, Thereafter, G
was born. A later died, survived by B and C. B then died
survived by C.

A's nongeneral power passes Section 21207(a)'s test for
initial walidity. A iIs the validating life. B's nongeneral
power, created by A's appointment, also passes Section
21207(a)'s test for initial wvalidity. Since under Sections
21210-21211 the appointed interests and powers are created at
G's death, and since B was then alive, B is the wvalidating
life for his nongeneral power. (If B had been born after G's
death, however, his power would have failed Section
21207(a)'s test for initial walidity; its validity would be
governed by Section 21207(b), and would turn on whether or
not it was exercised by B within 90 years after G's death.)

Although B's power is valid, his exercise may be partly
invalid. The remainder interest in favor of G's children
fails the test of Section 21205(a) for initial wvalidity. The
period of the statutory rule begins to run at G's death,
under Sections 21210-21212. {(Since B's power was a
nongeneral power, B's appointment under the common law
relation back doctrine of powers of appointment is treated as
having been made by A. If B's appointment related back no
further than that, of course, it would have been validated by
Section 21205(a) because (¢ was alive at A's death, However,
A's power was also a nongeneral power, so relation back goes
another step. A's appointment -- which now includes B's
appointment —— is treated as having been made by G.) Since C
was not alive at G's death, he cannot be the validating
life. And, since C might have more children more than 21
vears after the deaths of A and B and any other individual
who was alive at G's death, the remainder interest in favor
of his children is not initially wvalidated by Section
21205(a). Instead, its wvalidity is governed by Section
21205(b), and turns on whether or not C dies within 90 years
after G's death.

Note that if either A's power or B's power (or both) had
been a general testamentary power rather than a nongeneral
power, the above soluticn would not change. However, if
either A's power or B's power {(or both) had been a presently
exercisable general power, B's appointment would have passed
Section 21205{(a)'s test for initial validity. (If A had the
presently exercisable general power, the appeinted interests
and power would be created at A's death, not G's; and if the
presently exercisable general power were held by B, the
appointed interests and power would be created at B's death.)

2. Common Law “Second-Look' Doctrine

ds indicated above, both at common law and wunder this chapter
(except for purposes of Section 21202 only, as explained in the
Background to that section), appointed interests and powers established -
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by the exercise of a general testamentary power or a nongeneral power
are created when the power was created, mnot when the power was
exercised. In applying this principle, the common law recognizes a
so—called doctrine of second-loock, under which the facts existing on
the date of the exercise are taken into account in determining the
validity of appointed interests and appointed powers. E.g., Warren's
Estate, 320 Pa. 112, 182 A. 396 (1930); In re Estate of Bird, 225 Cal.
App. 24 196, 37 Cal. Rptr. 2838 (1964). The common law's second-look
doctrine in effeet constitutes a limited wait-and-see doctrine, and is
therefore subsumed under but not totally superseded by this chapter.
The following example, which is a wvariation of Example (18) above,
illustrates how the second-look doctrine operates at common law and how
the situation would be analyzed under this chapter.

Example (21) -~ Second-look case. G was the life income
beneficiary of a trust and the donee of a nongeneral power of

appointment over the succeeding remainder interest,
exercisable in favor of G's descendants. The trust was
created by the will of his mother, M, who predeceased him. G
exercised his power by his will, directing the income to be
paid after his death to his children for the l1life of the
survivor, and upon the death of his last surviving child, to
pay the corpus of the trust to his grandchildren. At M's
death, G had two children, X and ¥. WNo further children were
born to G, and at his death X and Y were still living.

The common law solution of this example is as follows:
G's appointment 1is wvalid under the common law rule., Although
the period of the rule begins to run at M's death, the facts
existing at G's death can be taken into account. This second
look at the facts discloses that G had no additional
children. Thus the possibility of additional children, which
existed at M's death when the period of the rule began to
run, is disregarded. The survivor of X and ¥, therefore,
becomes the wvalidating life for the remainder interest in
favor of G's grandchildren, and G's appointment is walid.
The common law's second-look doctrine would not, however,
save G's appointment if he actually had one or more children
after M's death and if at least one of these after-born
children survived G.

Under this chapter, if no additional children are born
to G after M's death, the common law second-~look doctrine can
be invoked as of G's death to declare G's appointment then to
be wvalid under Section 21205(a); no further waiting 1is
necessary. However, if additicnal children are born to G and
one or more of them survives G, Section 21205(b) applies and
the validity of G's appointment depends on G's last surviving
child dying within 90 years after M's death.

3. Additional References
Restatement (Second) of Property (Donative Transfers) § 1.2
comments d, f, g, & h; § 1.3 comment g; § 1.4 comment I (1983).
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BACKGROUND TO SECTION 21208

[Adapted from Comment B to Section I of the
Uniform Statutory Rule Against Perpetuities (1986)]

The rule established in Section 21208 plays a significant role in
the search for a wvalidating 1life. Section 21208 declares that the
possibility that a child will be born to an individual after the
individual's death is to be disregarded. It is important to necte that
this rule applies only for the purposes of determining the validity of
an interest (or power of appointment) under Section 21205(a), 21206(a)
or 21207(a}. The rule of Section 21208 does not apply, for example, to
questions such as whether or not a child who is born to an individual
after the individual's death qualifies as a taker of a beneficial
interest —— as a member of a class or otherwise. Neither Section
21208, nor any other provision of this chapter, supersedes the widely
accepted common law principle, sometimes codified, that a child in
gestation (a child sometimes described as a child en ventre sa mere)
who is later born alive is regarded as alive at the commencement of
gestation.

The limited purpose of Sectijon 21208 is to solve a perpetuity
problem caused by advances in medical science. The problem is
illustrated by a case such as Example (1) in the Background to Section
21205 —— "to A for life, remainder to A's children who reach 21." When
the common law rule was developing, the possibility was recognized,
strictly speaking, that one or more of A's children might reach 21 more
than 21 years after A's death. The possibility existed beczuse A's
wife (who might not be a life in being) might be pregnant when A died.
If she was, and if the child was born viable a few months after A's
death, the child could not reach his or her 21st birthday within 21
vears after A's death. The device then invented to wvalidate the
interest of A's children was to "extend" the allowable perpetuity
period by tacking on a period of gestation, if needed. As a result,
the common law perpetuity period was comprised of three components: {1)
a life in being (2) plus 21 years (3) plus a period of gestation, when
needed. Today, thanks to sperm banks, frozen embryos, and even the
possibility of artifieially maintaining the body functions of deceased
pregnant women long enough to develop the fetus to viability --
advances in medical science unanticipated when the common law rule was
in its developmental stages —- having a pregnant wife at death is no
longer the only way of having children after death, These medical
developments, and undoubtedly others to come, make the mere addition of
a period of gestation inadequate as a device to confer initial wvalidity
under Section 21205(a) on the Interest of A's children in the above
example., The rule of Section 21208, however, does ensure the initial
validity of the children's interest. Disregarding the possibility that
children of 4 will btbe born after his death zallows A to be the
validating life. [HNone of his children, under this assumption, can
reach 21 more than 21 years after his death.

Note that Section 21208 subsumes not only the case of children
conceived after death, but also the more conventional case of children
in gestation at death. With Section 21208 in place, the third
component of the common law perpetuity pericd is unnecessary and has
been jettisoned. The perpetuity period recognized in Section 21205(a),

-61-



§ 21208 Background Appendix

21206{a}, or 21207(a) has only two components: (l) a life in being (2)
plus 21 years.

As to the legal status of conceived-after-death children, that
question has not yet been resolved. For example, if in Example (1) in
the Background to Section 21205 it in fact turns out that A does leave
sperm on deposit at a sperm bank and if in fact A's wife does become
pregnant as a result of artificial insemination, the c¢hild or children
produced thereby might not be included at all in the class gift. (CFf.
Restatement (Second) of Property (Donative Transfers) Introductory Note
to Ch. 26, at 2-3 (Tent. Draft No. 9, 1986). Without trying to predict
how that matter will be settled in the future, the best way to handle
the problem from the perpetulty perspective is Section 21208's rule
reguiring the possibility of post—death children to be disregarded.

—62—

.

e



Appendix § 21210 Background

BACKGROUND TO SECTION 21210

[Adapted from the Comment to Section 2(a) of the
Uniform Statutory Rule Against Perpetulities (I986)]

General Principles of Property Law; When Nonvested Propertiy Interests
and Powers of Appointment Are Created

Under Sections 21205-212067, the period of time allowed by the
statutory rule against perpetuities Is marked off from the time of
creation of the nonvested property interest or power of appointment in
gquestion. Section 21202, with certain exceptions, provides that this
chapter applies only to nonvested property interests and powers of
appointment created on or after the operative date of this chapter.

Except as provided in Sections 21211 and 21212, and in the second
sentence of Section 21202(a) for purposes of that section only, the
time of creation of nonvested property interests and powers of
appointment is determined under general principles of property law.

Since a will becomes effective as a dispositive instrument upon
the decedent's death, net upon the execution of the will, general
principles of property law determine that the time when a nonvested
property interest or a power of appointment created by will is created
is at the decedent's death.

With respect to a nonvested property interest or a power of
appointment created by inter vivos transfer, the time when the interest
or power is created is the date the transfer becomes effective for
purposes of property law generally, normally the date of delivery of
the deed,

With respect to a nonvested property interest or a power of
appointment created by the testamentary or inter vivos exercise of a
power of appointment, general principles of property law adopt the
"relation back" doctrine. Under that doctrine, the appointed interests
or powers are created when the power was created not when it was
exercised, if the exercised power was a nongeneral power cor a general
testamentary power. If the exercised power was a general powver
presently exercisable, the relation back doctrine is not followed; the
time of creation of the appeinted property interests or appointed
powers 1is regarded as the time when the power was irrevocably
exercised, not when the power was created.
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BACKGROUND _TQ SECTION 21211

{Adapted from the Comment to Section 2(b) of the
Uniform Statutory Rule Against Perpetuities (1986)]

1. Postponement, Ffor Purposes_of This Chapter, of the Time When a

Nonvested Property Interesti or_a Power of Appointment Is Created

Iin Certain Cases

The reason that the significant date for purposes aof this chapter
is the date of creation is that the unilateral control of the interest
{or the interest subject to the power) by one person Is then
relingquished. In certain cases, all heneficial rights in a property
interest {(including an interest subject to a power of appointment)
remain under the unilateral control of one person even after the
delivery of the deed or even after the decedent’s death. In such
cases, under Section 21211, the interest or power is created, for
purposes of this chapter, when no person, acting alone, has a power
presently exercisable to become the unqualified beneficial owner of the
property interest (or the property Iinterest subject to the power of
appointment)}.

Example (1) -- Revocable infer vivos trust case. G conveyed
property to a trustee, directing the trustee to pay the net
income therefrom to himself (G) for life, then to G's son A
for his 1life, then to A's children for the 1life of the
survivor of A's children whe are living at G's death, and
upon the death of such last surviving child, the corpus of
the trust is to be distributed among A‘'s then-living
descendants, per stirpes. G retained the power to revoke the
trust.

Because of G's reservation of the power to revoke the
trust, the creation for purposes of this chapter of the
nonvested property Iinterests in this case ocecurs at G's
death, not when the trust was established, This is in
accordance with common law, for purposes of the common law
rule against perpetuities. Cook v. Horn, 214 Ga. 289, 104
S.E.2d 461 (1958).

The ratiocnale that justifies the postponement of the time of
creation in such cases is as follows. A person, such a8 G in the above
example, who alone can exercise a power to become the unqualified
beneficial owner cof a nonvested property interest is in effect the
owner of that property interest. Thus, any nonvested property interest
subject to such a power 1s mnot created for purposes of this chapter
until the power terminates (by release, expiration at the death of the
donee, or otherwise). Similarly, as noted above, any property interest
or power of appointment created in an appointee by the irrevocable
exercise of such a power is created at the time of the donee's
irrevocable exercise,

For the date of creation to be postponed under Section 21211, the
power need not be a power to revoke, and it need not be held by the
settlor or transferor, A presently exercisable power held by any
person acting alone to make himself the unqualified beneficial owner of
the nonvested property interest or the property interest subject to a
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power of appointment is sufficient. If such a power exists, the time
when the interest or power is created, for purposes of this chapter, is
postponed until the termination of the power (by irrevocable exercise,
release, contract to exXercise or not to exercise, expiration at the
death of the domee, or otherwise). An example of such a power that
might not be held by the settlor or transferor is a power, held by any
person who can act alome, fully to invade the corpus of a trust.

An important consequence of the idea that a power need not be held
by the settlor for the time of creation to be postponed under this
section is that it makes postponement possible even in cases of
testamentary transfers.

Example (2) -- Testameptary trust case., G devised property

in trust, directing the trustee to pay the income "to A for
life, remainder to such persons (including A, his creditors,
his estate, and the creditors of his estate) as A shall
appoint; in default of appointment, the property teo remain in
trust to pay the income to A's chlildren for the 1life of the
survivor, and upon the death of A's last surviving child, to
pay the corpus to A's grandchildren." A survived G.

If A exercises his presently exercisable general power,
any nonvested property interest or power of appointment
created by A's appointment is created for purposes of this
chapter when the power is exercised. If A does nhot exercise
the power, the nonvested property interests in G's
gift-in-default clause are created when A's power terminates
(at A's death). In either case, the postponement Iis
justified because the transaction 1s the equivalent of G's
having devised the full remainder Iintereat (following A's
income interest) to A and of A's having in turn transferred
that interest in accordance with his exercise of the power
or, in the event the power iz not exercised, devised that
interest at his death in accordance with G's gift-in-default
clause, Note, however, that If G had conferred on A a
nongeneral power or a general testamentary power, A's power
of appointment, any nonvested property interest or power of
appointment created by A's appointment, if any, and the
nonvested property interests in G's gift-in-default clause
would be created at G's death.

2. Ungualified Beneficial Owner of the Nonvested Property Interest or

the Property Interest Subject to a Fower of Appointment

For the date of creation to be pestponed under Section 21211, the
presently exercisable power must be one that entitles the donee of the
power to become the unqualified beneficial owner of the nonvested
property interest {(or the property interest subject to a nongeneral
power of appointment, a general testamentary power of appointment, or a
general power of appointment not presently exercisable because of a
condition precedent). This requirement was met in Example (2}, abhove,
because A could by appointing the remainder interest to himself become
the +ungualified ©beneficial owner of all the nonvested property
interests in G's gift-in-default clause. In Example (2) it is not
revealed whether A, if he exercised the power in his own favor, also
had the right as sole beneficiary of the trust to compel the
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termination of the trust and possess himself as unqualified beneficial
owner of the property that was the subject of the trust. Having the
power to compel termination of the trust is not necessary. If, for
example, the trust in Example (2) was a spendthrift trust or contained
any other feature that under Section 15403 would prevent A as sole
beneficiary from compelling termination of the trust, A's presently
exercisable general power over the remainder iInterest would still
postpone the time of creation of the nonvested property interests in
G's gift-in-default clause because the power enables A to become the
ungualified heneficial owner of such interests.

Furthermore, it is not necessary that the donee of the power have
the power to become the ungualified beneficial owner of all beneficial
rights in the trust, In Example (2), the property interests in G's
gift-in-default c¢lause are not created for purposes of this chapter
until A's power expires (or on A's appointment, until the power's
exercise) even 1f someone other than A was the income beneficiary of
the trust.

3. Pr ntly Exerct le Power

For the date of creation to be postponed under Section 21211, the
power must be presently exercisable. A testamentary power does not
qualify. 4 power not presently exercisable because of a condition
precedent does not qualify. If the condition precedent later becomes
satisfied, however, so that the power becomes presently exercisable,
the interests or powers subject thereto are not created, for purposes
of this chapter, until the termination of the power. The common law
decision of Fitzpatrick v. Mercantile Safe Deposit Co., 220 Md. 534,
155 A.2d 702 (1959), appears to be in accord with this preposition.

Example (3) -- General power in unbhorn child case, G devised
property "to A for life, then to A's first-born child for

life, then to such persons, including A's first-born child or
such child's estate or creditors, as A's first-born child
shall appoint." There was a further provision that in
default of appointment, the trust would continue for the
benefit of G's descendants. G was survived by his daughter
{A), who was then childless. After G's death, A had a child,
X. A then died, survived by X.

As of G's death, the power of appointment in favor of
A's first-born child and the property interests In G's
gift-in-default ec¢lsuse would be regarded as having been
created at G's death because the power in A's first-born
thild was then a general power mnot presently exercisable
because of a condition precedent,

At X's birth, X's general power Tbecame presently
exercisable and excluded from the statutory rule, X's power
also qualifies as a power exercisable by one person alone to
become the ungualified beneficial owner of the property
interests in G's gift-in-default clause. Consequently, the
nonvested property interests in G's gift-in-default clause
are not created, for purposes of this chapter, until the
termination of X's power, If X exercises his presently
exercisable general power, before or after A's death, the
appointed interests or powers are created, for purposes of
this chapter, as of X's exercise of the power.
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4, Partial Powers

For the date of creation to be postponed under Section 21211, the
person must have a presently exercisable power to become the
ungualified beneficial owner of the full nonvested property interest or
the property Interest subject toc a power of appointment described in
Section 21206 or 21207. If, for example, the subject of the transfer
was an undivided interest such as a one-third tenancy in common, the
power qualifies even though it relates only to the undivided one-third
interest in the tenancy in common; it need not relate to the whole
property. A power to become the unqualified beneficial owner of only
part of the nonvested property interest or the property Iinterest
subject to a power of appointment, however, does not postpone the time
of creation of the interests or powers subject thereto, unless the
power is actually exercised.

Example (4) -~ "5 and 5" power_ case. G devised property in
trust, directing the trustee to pay the income "to A for
life, remainder to such persons (including A, his creditors,
his estate, and the creditors of his estate) as A shall by
will appoint;"” in default of appointment, the governing
instrument provided for the property to continue in trust. A
was given a noncumulative power to withdraw the greater of
$5,000 or 5% of the corpus of the trust annually. A survived
G. A never exercised his noncumulative power of withdrawal.

G's death marks the time of creation of: A's
testamentary power of appointment; any nonvested property
interest or power of appointment created in G'a
gift-in-default clause; and any appeinted interest or power
created by a testamentary exercise of A's power of
appointment over the remainder interest. A's general power
of appointment over the remainder interest does not postpone
the time of creation because it 1is not a presently
exercisable power. A's noncumulative power to withdraw a
portion of the trust each year does not postpone the time of
creation as to all or the portion of the trust with respect
to which A allowed his power to lapse each year because A's
power is a power over only part of any nonvested property
interest or property interest subject to a power of
appointment in G's gift-in-default clause and over only part
of any appointed interest or power created by a testamentary
exercise of A's general power of appointment over the
remainder interest, The same conclusicon has been reached at
common law. See Ryan v. Ward, 192 Md. 342, 64 A.2d 258
{1949),

If, however, in any year A exercised his noncumulative
power of withdrawal in a way that created a nonvested
property interest {or power of appointment) in the withdrawn
amount {(for example, iIf A directed the trustee to transfer
the amount withdrawn directly into a trust created by A}, the
appointed interests (or powers) would be created when the
power was exercised, not when G died.

5. Incapacity of the Donee of the Power
The fact that the donee of a power lacks the capacity to exercise

it, by reason of minority, mental incompetency, or any other reason,
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does not prevent the power held by such person from postponing the time
of creation under Section 21211, unless the governing instrument
extinguishes the power (or prevents it from coming into existence) for
that reason.

6. Joint Powers -- Community Property; Marital Property

For the date of creation to be postponed under Section 21211, the
power must be exercisable by one person alone. A joint power does not
qualify, except that, under Section 21211(b), a Joint power over
community property (or over marital property under a Uniform Marital
Property Act held by individuals married to each cther, pursuant to the
definition of community property in Section 46) 1is, for purposes of
this chapter, treated as a power exercisable by one person acting
alone. See Restatement (Second) of Property (Donative Transfers) § 1.2
comment b & illustrations 5, 6, & 7 (1983) for the rationale supporting
the enactment of the bracketed sentence and examples 1llustrating its
principle.
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BACKGROUND TO SECTION 21212

[Adapted from the Comment to Section 2(c) of the
Uniform Statutory Rule Against Perpetuities (I1986)]

No_Staggered Perjods

For purposes of this chapter, Section 21212 in effect treats a
transfer of property to a previously funded trust or other existing
property arrangement as having been made when the nonvested property
interest or power of appointment in the original contribution was
created. The purpose of Section 21212 is to avoid the administrative
difficulties that would otherwise result where subsequent transfers are
made to an existing irrevocable trust., Without Section 21212, the
allowable pericd under the statutory rule would be marked off in such
cases from different times with respect to different portions of the
same tTust.

Example (5) -- Serjes of transfers case. In Year One, G
created an irrevocable inter wviveos trust, funding it with

$20,000 cash, In Year Five, when the value of the
investments in which the original $20,000 contribution was
placed had risen to a value of $30,000, G added $10,000 cash
to the trust. G died in Year Ten. G's will poured the
residuary of his estate into the trust. G's residuary estate
consisted of Blackacre (worth $20,000) and securities (worth
$80,000). At G's death, the value of the investments in
which the original $20,000 contribution and the subsequent
$10,000 contribution were placed had risem to a value of
$50,000.

Were it not for Section 21212, the allowable period
under the statutory rule would be marked off from three
different times: Year One, Year Five, and Year Ten. The
effect of Section 21212 is that the allowable period under
the statutory rule starts running only once — in Year One ——
with respect to the entlre trust. This result is defensihble
not only to prevent the administrative difficulties inherent
in recognizing staggered pericds., It also is defensible
because if G's inter vivosg trust had contained a perpetuity
saving eclause, the perpetuity-period component of the clause
would be geared to the time when the original contribution teo
the trust was made; this clause would cover the subsequent
contributions as well. Since the major justification for the
adoption by this chapter of the wait-and-see methed of
perpetuity reform is that it amounts to a statutory insertion
of a saving clause, Section 21212 is consistent with the
theory of this chapter.
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BACKGROUND TO SECTION 21220

[Adapted from the Comment to Section 3 of the
Uniform Statutory Rule Against Perpetuities (1986)]

l. Reformation

This section requires a court, on petition of an interested
person, to reform a disposition whose wvalidity is governed by the
wait-and-see element of Section 21205(b), 21206(b), or 21207(b) so that
the reformed disposition is within the limits of the 90-year period
allowed by those sections, in the manner deemed by the court most
cleosely to approximate the transferor's manifested plan of
distribution, in three circumstances: First, when (after the
application of the statutory rule) a nonvested property interest or a
power of appointment becomes invalid under the statutory rule; second,
when a class gift has not but still might become invalid under the
statutory rule and the time has arrived when the share of one or more
class members is to take effect in possession or enjoyment; and third,
when a nonvested property interest can vest, but camnnot do so within
the allowable 90-year period under the statutery rule.

It is anticipated that the circumstances requisite to reformation
will seldom arise, and consequently that this section will be applied
infrequently, 1If, however, cne of the three circumstances arises, the
court in reforming is authorized to alter existing interests or powers
and to create new interests or powers by implication or construction
based on the transferor's manifested plan of distribution as a whole.
In reforming, the court is urged not to invalidate any vested interest
retroactively (the doctrine of infectious invalidity having been
superseded by this chapter, as indicated in the Background to Section
21201}, The court is also urged not to reduce an age contingency in
excess of 21 unless it is absolutely necessary, and if it is deemed
necessary to reduce such an age contingency, not to reduce it
automatically te 21 but rather to reduce it no lower than absolutely
necessary. See Example (3) below; Waggoner, Perpetuity Reform, 81
Mich. L. Rev. 1718, 1755-59 (1983); Langbein & Waggoner, Reformation of
Wills on the Ground of Mistake: Change of Direction in American Law?,
130 U. Pa. L. Rev. 521, 546-49 (1982).

2, Judicial Sale of Land Affected by Future Interests

Although this section —-—- except for cases that fall under
subdivisions (b) or (¢} —— defers the time when a court is directed to
reform a disposition until the expiration of the allowable 90-year
waiting period, this section is not to be understood as preventing an
earlier application of other remedies. In particular, in the case of
interests in land ncot in trust, the prineiple, codifled in many states,
is widely recognized that there is judicial authority, under specified
circumstances, to order a sale of land in which there are future
interests. See 1 American Law of Property §§ 4.98-.9% (A. Casner ed.
1952%; L. Simes & A. Smith, The Law of Future Interests §§ 1941-46 (2d
ed. 1956); see also Restatement of Property § 179, at 485-95 (1936); L.
Simes & C. Taylor, Improvement of Conveyancing by Legislation 235-38
{1960). Nothing in Section 21220 should be taken as precluding this
type of remedy, if appropriate, before the expiration of the allowable
90-year walting period.
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3. Duration of the Indestructibility of Trusts —- Termination of

Trusts by Beneficiaries

As noted in the Background to Section 21201, it 1is generally
accepted that a trust cannot remain indestructible beyond the period of
the rule against perpetulties. Under this chapter, the period of the
rule against perpetuities applicable to a trust whose validity is
governed by the wait-and-see element of Section 21205(b), 21206(b), or
21207(b) 1is 90 years. The result of any reformation under Section
21220 is that all nonvested property interests in the trust will vest
in interest {(or terminate) no later than the 90th anniversary of their
creation, In the case of trusts containing a nonvested property
interest or a power of appointment whose wvalidity 1Is governed by
Section 21205¢(b), 21206(b), or 21207(b), courts can therefore bhe
expected to adopt the rule that no purpese cof the settlor, expressed in
or implied from the governing instrument, can prevent the beneficiaries
cf a trust other than a charitable trust from compelling its
termination after 90 vears after every nonvested property interest and
power of appointment in the trust was created.

4. Subdivision (a2): Invaljd Property Interest or Power of Appoiniment
Subdivision (a) is illustrated by the following examples.

Example (1) -- Multiple generation trust. G devised property
in trust, directing the trustee to pay the income "to A for
life, then to A's children for the life of the surviver, then
to A's grandchildren for the life of the survivor, and on the
death of A's last surviving grandchild, the corpus of the
trust is to be divided among 4's then living descendants per
stirpes; if none, to"” a specified charity. G was survived by
his child {A) and by A's two minor children (X and Y). After
G's death, another child {Z) was born to A. Subsequently, A
died, survived by his children (X, ¥, and Z) and by three
grandchildren (M, N, and 0).

There are four interests subject to the statutory rule
in this example: (1) the income interest in favor of A's
children, (2) the income interest in favor of A's
grandchildren, {(3) the remainder interest in the corpus in
favor of A's descendants who survive the death of A's last
surviving grandchild, and {(4) the alternative remainder
interest in the corpus in favor of the specified charity.
The first interest is initially valid under Section 21205(a);
A is the validating 1life for that interest. There is no
validating life for the other three interests, and so their
validity is governed by Section 21205(h).

If, as is likely, A and A's children all die before the
90th anniversary of G's death, the income interest in favor
of A's grandchildren is valid under Section 21205(b).

If, as is also likely, some of A's grandchildrem are
alive on the 90th anniversary of G's death, the alternative
remainder interests in the corpus of the trust then become
invalid under Section 21205(b}, giving rise to Section
21220(a)'s prerequisite to reformation. A court would be
justified in reforming G's digposition by closing the class
in faver of A's descendants as of the 90th anniversary of G's
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death (precluding mnew entrants thereafter), by moving back
the condition of survivorship on the class so that the
remalnder interest is in favor of G's descendants who survive
the 90th anniversary of G's death (rather than in faver of
those who survive the death of A's 1last surviving
grandchild), and by redefining the class so that its makeup
is formed as if A's last surviving grandchild died on the
90th anniversary of G's death.

Example (2) -- Sub-class case. G devised property in trust,
directing the trustee to pay the income "to A for 1life, then
in equal shares to A's children for their respective lives;
on the death of each child the proportionate share of corpus
of the one so dying shall go to the descendants of such child
surviving at such child's death, per stirpes." G was
survived by A and by A's two children (X and Y). After G's
death, another child {Z) was born to A. Subsequently, A
died, survived by X, ¥, and Z.

Under the sub-class doctrine, each remainder interest in
favor of the descendants of a «c¢hild of A is treated
separately from the others. Cconsequently, the remainder
interest in favor of X's descendants and the remainder
interest in favor of ¥Y's descendants are valld under Section
21205(a): X is the validating life for the one, and ¥ is the
validating 1life for the other.

The remainder interest in favor of the descendants of Z
is not wvalidated by Section 21205(a) because Z, who was not
alive when the interest was created, could have descendants
more than 21 years after the death of the surviver of A, X,
and Y. Instead, the wvalidity of the remainder interest in
favor of 2's descendants is governed by Section 21205(b),
under which its validity depends on 2's dylng within 90 years
after G's death.

Although wunlikely, suppose that Z is still 1living 90
years after G's death. The remainder interest in favoer of
Z's descendants will then become invalid under the statutory
rule, giving rise to subdivision (a)'s prerequisite to
reformation. In such circumstances, a court would ©be
justifiéd in reforming the remainder interest in favor of Z's
descendants by making it indefeasibly vested as of the 90th
anniversary of G's death, To do this, the court would reform
the disposition by eliminating the condition of survivorship
of Z and closing the class to new entrants after the 90th
anniversary of G's death.

5. Subdivisio : 1 Gifts Not Yet Invalid

Subdivision (b), which, upon the petition of an interested person,
requires reformation in certain cases where a class gift has not but
still might become invalid under the statutory rule, is illustrated by
the following examples.

Example (3) -- Age coniingen in exces £ 21 G devised

property in trust, directing the trustee to pay the income
"to A for life, then to A's children; the corpus of the trust
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is to be equally divided among A's children who reach the age
of 30." G was survived by A, by A's spouse (H), and by A's
two children (X and ¥), both of whom were under the age of 30
when G died,

S8ince the remainder interest in favor of A's children
who reach 30 is a class gift, at common law ({Leake v.
Robinson, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 1817)) and under
this chapter (see the Background to Section 21201) the
interests of all potential class members must be valid or the
class gift is totally invalid. Although X and Y will either
reach 30 or die under 30 within their own lifetimes, there is
at G's death the possibility that A will have an afterborn
child (Z) who will reach 30 or die under 30 more than 21
years after the death of the surviver of A, H, X, and Y,
There is no validating life, and the class gift is therefore
not validated by Section 21205¢a).

Under Section 21205(b), the <children's remainder
interest becomes invalid only if an interest of a class
member neither vests nor terminates within 90 years after G's
death, If in fact there is an afterborn child (Z), and if
upen A's death, Z has at least reached an age such that he
cannot be alive and under the age of 30 on the 90th
anniversatry of G's death, the class gift is wvalid. (Note
that at Z's birth it would have been known whether or not 2
could be alive and wunder the age of 30 on the 90th
anniversary of G's death; nevertheless, even if it was then
certain that Z could not be alive and under the age of 30 on
the 90th anniversary of G's death, the class gift could not
then have been declared valld because, A being alive, it was
then possible for one or more additional children to have
later been born to or adopted by A.)

Although unlikely, suppose that at A's death (prior to
the expiration of the 90-year period), Z's age was such that
he could he alive and under the age of 30 on the 90th
anniversary of G's death. Suppose further that at A's death
X and Y were over the age of 30. Z's interest and hence the
class gift as a whole is not yet invalid under the statutory
rule because Z might die under the age of 30 within the
remaining part of the 90-year period following G's death; but
the class gift might become invalid because Z might be alive
and under the age of 30, 90 years after G's death,
Consequently, the prerequisites to reformation set forth in
subdivision (b) are satisfied, and a court would be justified
in reforming G's disposition to provide that Z's interest is
contingent on reaching the age he can reach if he lives to
the 90th anniversary of G's death. This would render Z's
interest wvalid so far as the statutory rule against
perpetuities 1is concerned, and allow the class gift as a
whole to be declared valid, X and Y would thus bhe entitled
immediately to their one-third shares each. If Z's interest
later vested, Z would receive the remaining one-third share.
If Z failed to reach the required age under the reformed
disposition, the remaining one-third share would be divided
equally between X and Y or their successors in interest.
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Example (4} -- Case where subdivision (b) applies, not
invelving an age contingency in excess of 21. G devised

property im trust, directing the trustee to pay the income
"to A for 1ife, then to A's children; the corpus of the trust
is to be equally divided among A's children who graduate from
an accredited medical schoel or law school." G was survived
by A, by A's spouse (H), and by A's two minor children (X and
).

As in Example {(3), the remainder interest in favor of
A's children is a class gift, and the common law principle is
not superseded by this chapter by which the interests of all
potential class members must be valid or the class gift is
totally invalld. Although X and Y will either graduate from
an accredited medical or law school, or fail to do so, within
their own 1lifetimes, there is at G's death the possibility
that A will have an after-born child (Z), who will graduate
from an accredited medical or law school {(or die without
having done either) more than 21 years after the death of the
survivoer of A, H, X, and Y. The class gift would not be
valld under the common law rule and 1s, therefere, not
validated by Section 21205(a).

Under Section 21205(b), the chlldren's remainder
interest becomes 1invalid only if an interest of a class
member neither vests nor terminates within 90 years after G's
death.

Suppose in fact that there 1s an afterborn child (Z),
and that at A's death Z was a freshman in college. Suppose
further that at A's death X had graduated from an accredited
law school and that Y had graduated from an accredited
medical school. 2Z's Interest and hence the class gift as a
whole is not yet invalid under Section 21205(b) because the
90-year period following G's death has not yet expired; bdut
the class gift might become invalid because Z might be alive
but not a graduate of an accredited medical or law school 90
vears after G's death. Consequently, the prerequisites to
reformation set forth im Section 21220(b) are satisfied, and
a court would be justified in reforming G's disposition to
provide that Z's interest is contingent on graduating from an
accredited medical or law school within 90 years after G's
death. This would render Z's interest valid so far as the
Section 21205(b) is concerned and allow the class gift as a
whole to be declared valid. X and Y would thus be entitled
immediately to their one-third shares each. If Z's interest
later vested, Z would receive the remaining one-third share.
If Z failed to graduate from an accredited medical or law
school within the allowed time under the disposition as so
reformed, the remaining one-third share would be divided
equally between X and Y or their successors in interest.

6, Subdivision (c): Interests that Can Vest But Not Within £the
Allowable 90-Year Period

In exceedingly rare cases, an interest might be created that can
vest, but not within the allowable 90-year period of the statutory
rule. This may be the situation when the interest was created (See
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Example (5)), or it may become the situation at some time thereafter
(see Example (6)). Whenever the situation occcurs, the court, upon the
petition of an interested person, is required by subdivision (c) to
reform the disposition within the limits of the ailowable 90-year
period,

Example {5) ~- Case of an interest, as of its creation, being
impossible to vest within the allowable 90-year period. G
devised property in trust, directing the trustee to divide
the income, per stirpes, among G's descendants from time to
time 1living, for 100 years. At the end of the 100-year
pericd following G's death, the trustee is to distribute the
corpus and accumulated income to G's then-living descendants,
per stirpes; if none, to the XYZ Charity.

The nonvested property interest In favor of G's
descendants who are living 100 years after G's death can
vest, but not within the allowable 90-year period of Section
21205(b). The interest would wviolate the common law rule,
and hence is not validated by Section 21205(a), because there
is mno valldating 1life. In these circumstances, a court is
reguired by Section 21220(c¢) to reform G's disposition within
the limits of the allowable 90-year period. An appropriate
result would be for the court to lower the period following
G's death from a 100-vear pericd to a 90-year period.

Note that the circumstance that triggers the direction
to reform the disposition under this subdivision is that the
nonvested property interest still can vest, but cannot vest
within the allewahle 90-year period of Section 21205{(b). It
is not mnecessary that the interest be certaln to become
invalid under that subdivision. For the Interest to be
certaln to become Invalid under Section 21205(b), it would
have to be certain that it can neither vest nor terminate
within the allowable 90-year pericd. In this example, the
interest of G's descendants might terminate within the
allowable period (by all of G's descendants dying within 90
years of G's death). If this were to happen, the interest of
XYZ Charity would be valid because it would have vested
within the allowable period. However, it was thought
desirable to require reformation without waiting to see if
this would happen: The only way that G's descendants, who
are G's primary set of beneficiaries, would have a chance to
take the property is to reform the disposition within the
limits of the allowable 90-year peried on the ground that
their interest cannot vest within the allowable period and
subdivision (c) so provides.

Example (6) -~-- Case of an_interest after Iits creation
becoming impossible to vest within the allowable 90-year
period, G devised property in trust, with the income to be
paid to A. The corpus of the trust was to be divided among
A's children who reach 30, each child's share to be paid on
the c¢hild's 30th birthday; if none reaches 30, to the ZXYZ
Charity. G was survived by A and by A's two children (X and
¥). HNeither X nor Y had reached 30 at G's death.
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The class gift in faver of A's children who reach 30

would wviclate the common law rule against perpetuities and, .

thus, is not validated by Section 21205(a). Its validity is ;

therefore governed by Section 21205(b). , !
Suppose that after G's death, and during A's lifetime, X

and Y die and a third child (Z) is born to or adopted by A.

At A's death, Z is living but her age 1s such that she cannot

reach 30 within the remaining part of the 90-year period

following G's death. As of A's death, it has hecome the

situation that Z's interest cannot vest within the allowable

period. The circumstances requisite to reformation under

subdivision (c) have arisen. An appropriate result would be

for the court to lower the age contingeney to the age Z can

reach 90 years after G's death.

7. Additional References

For additional discussion and illustrations of the application of
some of the principles of this section, see the comments to Restatement
(Second) of Property (Donative Transfers) § 1.5 {1933).

L

H
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BACKGROUND TO SECTION 21225

[Adapted from the Comment to Section 4 of the
Uniform Statutory Rule Against Perpetuities (1986)]

Section 21225 1lists seven exclusions from the statutory rule
against perpetuities (statutory rule). Some are declaratory of
existing law; others are contrary to existing law. Since the common
law rule against perpetuities and the Civil Code perpetuities
provisions are superseded by this chapter, a nonvested property
interest, power of appointment, or other arrangement excluded from the
statutory rule by this section is not subject to the rule against
perpetuitles, statutory or otherwise.

A, Subdivision fa): Nondonative Transfers Excluded

1. Rationale

In line with long-standing scholarly commentary, subdivision (a)
excludes (with «certain enumerated exceptions) nonvested property
interests and powers of appointment arising out of a nondonative
transfer. The rationale for this exclusion is that the rule against
perpetuities Is a wholly inappropriate instrument of sceial policy to
use as a contrel over such arrangements. The period of the rule ——- a
life in being plus 21 years -- iz not suitable for nondonative
transfers, and this point applies with equal force to the 90-year
allowable walting period under the walt-and-see element of Sections
21205-21207 because that period represents an approximation of the
period of time that would be produced, on average, by using a statutery
list identifying actual measuring lives and adding a 2l-year period
following the death of the survivoer.

No general exclusion from the common law rule against perpetuities
is recognized for nondenative transfers, and so subdivision (a) is
contrary to existing common law. (But see Metropolitan Transportation
Authority v. Bruken Realty Corp., 67 N.Y.2d 156, 492 N.E.2d 379, 384
{1986), pointing out the inappropriateness of the period of a 1life in
being plus 21 years to cases of commercial and governmental
transactions and noting that the rule against perpetuities can
invalidate legitimate transactions in such cases.)

Subdivision {a) is therefore Iinconsistent with decisions holding
the common law rule to be applicable to the following types of property
interests or arrangements when ecreated in a2 nondonative, commercial-
type transaction, as they almost always are: options (e.g., Milner v.
Bivens, 335 S.E.2d 288 (Ga. 1985)); preemptive rights in the nature of
a right of first refusal (e.g., Atchison v. City of Englewood, 170
GColo. 295, 463 P.2d 297 (1969); Robroy Land Co., Inc. v. Prather, 24
Wash. App. 511, 601 P.2d 297 (1969)); leases to commence in the future,
at a time certain or on the happening of a future event such as the
completion of a building (e.g., Southern Airways Co. v. DeKalb County,
101 Ga. App. 689, 115 S8.E.2d 207 (1960)); nonvested easements; top
leases and top deeds with respect to interests in minerals (e.g.,
Peveto v. Starkey, 645 S5.W.2d 770 (Tex. 1982}); and so on.

2. Consideration Does Not Necessarily Make the Transfer Nondonative
4 transfer can be supported by consideration and still be donative
in character and hence not excluded from the statutory rule. A
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transaction that is essentially gratuitous in nature, accompanied by
donative intent on the part of at least one party to the transactiom,
is not to be regarded as nondonative simply because it is for
consideration. Thus, for example, the exelusion would not apply if a
parent purchases a parcel of land for full and adequate consideration,
and directs the seller to make out the deed in favor of the purchaser's
daughter for life, remainder to such of the daughter's children as
reach 25. The nonvested property interest of the daughter's children
is subject to the statutery rule.

3. Some Transactions Not Excluded Even IF Considered Nondonative

Some types of transactions —— although in some sense supported by
consideration and hence arguably nondonative —— arise out of a domestic
situation, and should not be excluded from the statutory rule. To
avoid uncertainty with respect to such transactions, subdivision (a)
specifies that nonvested property interests or powers of appointment
arising out of any of the feollowing transactions are not excluded by
subdivision (a)'s nondonative-transfers exclusion: a premarital or
postmarital agreement; a separation or divorce settlement; a spouse's
election, such as the "widow's election" in community property states;
an arrangement similar to any of the foregoing arizing out of a
prospective, existing, or previous marital relationship between the
parties; a contract to make or not to reveke a will or trust; a
contract to exercise or not to exercise a power of appointment; a
transfer in full or partial satisfaction of a duty of support; or a
reciprocal transfer, The term “reciprocal transfer" is to be
interpreted in accordance with the reciprocal transfer doctrine in the
tax law (sSee United States v, Estate of Grace, 395 U.S5. 316 (1969)).

4. QOther ns of Controlling Scme Nondonative Transfers Desirable

Some commercial transactions respecting land or mineral interests,
such as options in gross {including rights of first refusal), leases to
commence Iin the future, nonvested easements, and top leases and top
deeds in commercial wuse in the o0il and gas industry, directly or
indirectly restrain the alienability of property or provide a
disincentive to improve the property. Although contrelling the
duration of such interests is desirable, they are exXcluded by
subdivision (a) from the statutory rule because, as noted above, the
period of a life in being plus 21 years —-— actual or by the 90-year
proxy -— is inappropriate for them; that period is appropriate for
family-oriented, donative transfers,

B. Subdivigsions (b)- : Other Exclusions

I. Subdivisio b) —- Administrative Fiduciary P r

Fiduciary powers are subject to the statutory rule against
perpetuities, unless specifically excluded. Purely administrative
fiduciary powers are excluded by subdivisions (b) and (c), but
distributive fiduciary powers are generally speaking not excluded. The
only distributive fiduciary power excluded is the one described in
subdivision (d}.

The application of subdivision (b) to fidueiary powers can be
illustrated by the following example.
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Example (1), G devised property in trust, directing the
trustee (a bank) to pay the income to A for life, then to 4's
children for the life of the survivor, and on the death of
A's last surviving child to pay the corpus to B. The trustee
is granted the discretjonary power to sell and to reinvest
the trust assets and to invade the corpus on behalf of the
income beneficiary or beneficiaries.

The trustee's fiduciary power to sell and reinvest the
trust assets is a purely administrative power, and under
subdivision (b) of this section is not subject to the
Statutory rule.

The trustee's fiduciary power to invade corpus, however,
is a nongeneral power of appointment that is not excluded
from the statutory rule. Its validity, and hence its
exerclsability, 1s governed by Sections 21205-21207. Since
the power is mnot initially wvalid under Section 21207(a),
Section 21207(b} applies and the power ceases to be
exercisable 90 years after G's death.

2. Subdivision {c) -- Powers to Appoint a Fiduciary

Subdivigion (¢) excludes from the statutory rule against
perpetuities powers to appoint a fiduciary (a trustee, successor
trustee, or co-trustee, a personal representative, successor personal
representative, or co-personal representative, an executor, successor
executor, or co-executor, etc.). Sometimes such a power is held by a
fiduciary and sometimes not. In either case, the power is excluded
from the statutory rule,.

The only distributive fiduciary power excluded from the statutory
rule against perpetulties is the one described in subdivision (d); the
excluded power is a discretionary power of a trustee to distribute
principal before the termination of a trust to =z beneficlary who has an
indefeasibly vested Interest in the income and principal.

Exampl 2), G devised property in trust, directing the
trustee (a bank) to pay the income to A for life, then to A's
children; each child's share of principal is to be paid to
the child when he or she reaches 40; 1f any child dies under
40, the child's share 1s to be paid to the child's estate as
a property interest owned by such child., The trustee is
given the discretionary power to advance all or a portion of
a child's share before the child reaches 40, G was survived
by A, who was then childless.

The trustee's discretionary power to distribute
principal to a child before the child's 40th birthday is
excluded from the statutory rule against perpetuities. (The
trustee's duty to pay the income to A and after A's death to
A'a children is not subject to the statutery rule because it
is a duty, not a power.)

4, Subdivision (e} —- Charitable or Governmental Gifis
Subdivision (e) codifies the common law principle that a nonvested
property interest held by a charity, a government, or a governmental
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agency or subdivision is excluded from the rule against perpetuities if
the interest was preceded by an interest that is held by another
charity, govermnment, or governmental agency or subdivision. See L.
Simes & A. Smith, The Law of Future Interests §§ 1278-87 (2d ed. 1956);
Restatement (Second) of Property (Donative Transfers) § 1.6 (1983);
Restatement of Property § 397 (1944),

Example (3). G devised real property "to the X School
District so long as the premises are used for school
purposes, and upon the cessation of such use, to ¥ City."

The nonvested property interest held by Y City (an
executory interest) is excluded from the statutory rule under
subdivision <(e) because it was preceded by a property
interest {a fee simple determinable) held by a governmental
subdivision, ¥ School District.

The exclusion of charitable and governmental gifts applies only in
the circumstances described. If a nonvested property interest held by
a charity is preceded by a property interest that is held by a
noncharity, the exclusion does not apply; rather, the validity of the
nonvested property Iinterest held by the charity is governed by the
other sections of this chapter.

Example (4)}. G devised real property "to A for life, then to
such of A's children as reach 25, but If none of A's children
reaches 25, to X Charity."

The nonvested property interest held by X Charity is not
excluded from the statutory rule,

If a nonvested property interest held by a noncharity is preceded
by a property interest that is held by a charity, the exclusion does
not apply; rather, the wvalidity of the nonvested property interest in
favor of the noncharity is governed by the other sections of this
chapter.

Example (5). G devised real property "to the City of Sidney
sc long as the premises are used for a public park, and upon
the cessation of such use, to my breother, B."

The nonvested property interest held by B 1is not
excluded from the statutory rule by subdivision (e).

5, Subdivision (f) -- Trusts Ffor Employees and Others:; Trusts for

Self-Employed Individuals

Subdivision (f) excludes from the statutory rule against
perpetuities nonvested property Interests and powers of appointment
with respect to a trust or other property arrangement, whether part of
a "gualified" or "unqualified" plan under the federal income tax law,
forming part of a bona fide benefit plan for employees (including
owner-employees), independent contractors, or their beneficiaries or
spouses. The exclusion granted by this subdivision does not, however,
extend to a nonvested property interest or a power of appointment
created by an election of a participant or beneficiary or spouse.
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6., Subdivision {(g) -- Pre-existing Exciusions from the Common Law Rule

Againsi Perpetuities

Subdivision (g) ensures that all property interests, powers of
appointment, or arrangements that were excluded from the common law
rule against perpetuities or are excluded by another statute of this
state are also excluded from the statutory rule against perpetuities.
Possibilities of reverter and rights of entry (also known as rights of
re-~entry, rights of entry for condition broken, and powers of
termination) are not subject to the common law rule against
perpetuities, and so are excluded from the statutory rule.
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THE UNIFORM STATUTORY RULE AGAINST

PERPETUITIES

The National Conference of Commissioners on Uniform State
Laws 1in August of 1986 approved and recommended for enactment
In all states the Uniform Statutory Rule Against Perpetuities
{"USRAP"). The House of Delegates of the American Bar Associ-
ation approved the act as has the Beoard of Regents of the
American College of Probate Counsel and the Board of Governors

of the American College of Real Estate Lawyers,

This report is submitted to the Law Revision Commission
in connection with its consideration of whether the Uniform
Statutory Rule Against Perpetuities should be enacted in Cali-

fornia.

Common-Law Rule Against Perpetuilties

The generally accepted statement of the common-law rule

is as follows:

"No interest is good unless it must vest if at all
not later than 21 years after some life in being at the
creation of the interest." John Chipman Gray, The Rule

Against Perpetuities, Section 201 {(4th Ed. 1942).

The rule against perpetuities has its origins in English
law. The rule limits the period of time property Iinteres:s

can be in suspense, that is, non-vested.

COLLOOZA9.5




Under the common-law rule against perpetuities, the
validity or invalidity of a non-vested property interest :is
determined for all times on the basis of the facts existing
when the interest is created. There must be certainty at the
time of creation that an interest will vest within the pericd
of the rule or the interest is invalid under the common-law
rule, Among the more commonly cited examples of dispositions
which can be rendered invalid because of remote possibilities
that the interest will not vest are: (1) a woman who is no
longer able to give birth to a child adopting additional chil-
dren ("fertile octogenarian”"), (2) the settlement of an estate
taking more than 21 years to complete {"administrative contin-
gency"}, and (3) a married individual in his or her middle or
late years survives the spouse and then marries a person born
after the transfer {"the after-born widow"). In most situa-
tions, these remote possibilities would not actually occur.
This often produces harsh results, Since the common-law rule
requires certainty at the time of creation that the non-vested
interest will vest within the period of the rule, a number of
interests have been held invalid, even though the remote con-
tingencies never occurred that might have prevented vesting.
That 1s, the non-vested interest in fact vested within the
period of the rule, although the actual vesting was not cer-

tain upon creation of the interest.




California Law

Civil Code Section 715.2 states the California version of

the common-law rule against perpetuities as follows:

"§ 715.2. Rule against perpetuities; wvesting of

interest in property

No interest in real or personal property shall be
good unless it must vest, if at all, not later than 21
years after some life in being at the creation of the
interest and any period of gestation involved in the sit-
uvaticon to which the limitation applies. The lives
selected to govern the time of vesting must not be so
numerous or so situated that evidence of their deaths :s
likely to be unreasonably difficult to obtain. It is
intended by the enactment of this section to make effec-
tive in this State the American common-law rule against

perpetuities.”
Civil Code Section 715.6 provides as follows:

"No interest in real or personal property which must
vest, 1f at all, not later than 60 years after the cre-
ation of the interest wviolates Section 715.2 of this

code."




California eliminated the contingency of the after-born
widow mentioned under the common-law rule by enactment of
Civil Code Section 715.7, which states that for purposes of
determining the validity of & future interest in real or per-
scnal property an individual described as a spouse 1s deemed a
life in being at the time of the creation whether or nct in

fact living at that time.

California further has a fairly liberal statute dealing
with the reformation of interests, so as not to violate the
rule against perpetuities, Civil Code Section 715.5. Section
716.5 states that a trust may extend beyond the period of the
common-law rule against perpetuities so long as all interes:s
vest within that time. That section gives the beneficiaries a
right to terminate a trust where all interests are vested if
its duration exceeds the period of the common-law rule against

perpetuities.

Restatement, 2d, Property (Donative Transfers)

The American Law Institute in 1981 approved the Restate-
ment, Property 24 (Donative Transfers). The Restatement
adopted a walt-and-see approach to the rule against perpetui-
ties. That is, a disposition of property does not violate the
rule if, in fact, the non-vested interest vests within the
period of the rule. This departs from the common-law rule

which requires initial certainty as to vesting. Adoption of a




walt-and-see approach to the rule against perpetuities has
been advocated by legal scholars for several decades *o elimi-
nate the harsh results caused by the common-law rule which
requires initial certainty as to vesting. The Restatement
approach takes into account the actual events or gccurrences
during the normal pericd of the rule against perpetuities in
determining whether the interest is valid. The common-law
concept of initial certainty of vesting within the period of
the rule is replaced by the actual events which occur within

the pericd of the rule.

The basic formulation of the Restatement position is in

Section 1.1 and Section 1.4. Sectlion 1.1 states:

"The period of the rule against perpetuities 1in
donative transfers is 21 years after lives in being (the
measuring lives) at the time the period of the rule

begins to run.
Section 1.4 provides:

"Except as provided in Section 1.6 {dealing with
charitable beguests] a donative transfer of an interest
in property fails, if the interest dces not vest within

the period of the rule against perpetuities.



In the introduction to Chapter 1 of the Restatement, the
following comment is made with reference to the wait-and-see

approach:

"Most non-vested interests that conceivably might
vest too remotely, so far as the rule against perpetui-
ties is concerned, will not in fact vest too remotely, if

given an opportunity to vest.”

Although the wait-and-see approach is at this time a
minority view in the United States, with its adoptionr by the
Restatement, Property 2d, Donative Transfers, the wait-and-see
approach to the rule against perpetuities is expec-ed to

become the majority view.

Drafring for the Rule Against Perpetuities

In preparing wills which contain testamentary trusts and
in preparing inter vivos trusts which continue after the death
of the grantor, it is common practice in California and in
other jurisdictions to include language dealing with the rules

against perpetuities.

A typical clause found in the will is as follows:

"Perpetuities Savings Clause - Spouse and Descen-

dants: All trusts created by this will or by the exer-

cise of any power of appointment shall terminate twenty-




one (21) years after the last death of my spouse and
descendants living at my death. The trustee shall dis-
tribute the principal and undistributed income of a ter-
minated trust to the then-living income beneficlaries of
that trust in the same proportion that the beneficiaries
are entitled to receive income when the trust terminates,
If at the time of such termination the trust does not fix
the rights to income, then the trustee shall distribute
the trust by right of representation to the persons who
in the trustee's reasonable judgment are entitled to

receive trust payments." California Will Drafting,

Willmaster System, Block 11.3-1 (CEB}.

A typical clause for a revocable trust is as follows:

"Unless terminated earlier in accordance with other
provisions of this instrument, all trusts created under
this instrument shall terminate 2?1 years after the death
of the last survivor of ... [name or describe class of
those best suited to be measuring lives] ... living on
the date of the death of the first settlor to die. The
principal and undistributed income of a terminated trust
shall be distributed to the income beneficiaries of that
trust in the same proportion that the beneficiaries are
entitled to receive income when the trust terminates. If

at the time of termination the rights to income are not




fixed by the terms of the trust, distribution under this
clause shall be made, by right of representation, to the
persons who are then entitled or authorized, in the
trustee’'s discretion, to recelve trust payments.” Draft-

inqg California Revocable Living Trusts, Second Edition,

page 257 (CEB).

These c¢lauses provide that, if an interest has not in
fact vested within the period of the common-law rule against
perpetuities, the trust at the expiration of that period will
terminate, thereby vesting that interest and avoiding an
actual violation of the rule. UuUnder these clauses, the inter-
ests, therefore, must vest with certainty within the period of

the rule against perpetuities.

How Long to Wait and See?

The most controversial aspect of the wait-and-see
approach to the rule against perpetuities is determining the
appropriate means of measuring the period during which to wait

and see 1f the interests actually vest.

The Restatement, Property 2d (Donative Transfers}, Sec-

tion 1.3, defines the measuring lives as follows:

"{1}) If an examination of the situation with respect
to a donative transfer as of the time the period of the

rule against perpetuities begins to run reveals a life or




lives 1n bheing within 21 years after whose deaths the
non-vested interest in question wil! necessarily vest, 1if
it ever vests, such life or lives are the measuring lives
for purposes of the rule against perpetulties so far as
such non-vested interest is concerned and such non-vested
interest canncot fail under the rule. A provision that
terminates a non-vested interest 1f it has not wvested
within 21 years after the death of the survivor of a rea-
sonable number of persons named in the instrument of
transfer and in being when the period of the rule begins

to run is within this subsection.

(2} If no measuring life with respect to a donative
transfer is produced under subsection (1), the measuring
lives for purposes of the rule against perpetuities as

applied to the non-vested interest in guestion are:

{a) The transferor if the period of the rule
begins to run in the transferor's life-

time; and

(b} Those individuals alive when the period of
the rule begins to run, if reasonable in
number, who have beneficial interests
vested or contingent in the property in
which the non-vested interest in guestion

exists and the parents and grandparents




alive when the period of the rule begins

to run of all beneficliaries of the prop-

erty in which the non-vested interest

exists, and

(c) The donee of a non-fiduciary power of

appointment alive when the period of the

rule begins to run if

the exercise of such

power could affect the non-vested interest

in guestion.

A4 child in gestation when the period of the rule

begins to run who is later born alive is treated as a

life in being at the time the period of the rule begins

and, hence, may be a measuring life.’'

An alternate appreoach vigorously advocated by Professor

Jesse Dukeminier, a Professor of Law at UCLA, is the causal

relationship concept. It states that the
"shall not be measured by any lives whose
have a causal relationship to the vesting
interest.” A number of states, including
Nevada, New Mexico and Rhode Island, have

see approach with the causal relationship

walt-and-see period
continuance does not
or failure of the
Kentucky, Alaska,
adopted a wait-and-

test for the appli-

cable lives in being. Generally, see Dukeminier, Perpetui-

ties: The Measuring Lives, 85 Colum. L. Rev. 1648-1701

(1985). Professor Dukeminier argues that

rlo_

the Restatement




formulation of measuring lives contains various ambiguities
and advocates the causal relationship concept of lives 1in
being. After considering both the Restatement concept of mea-
suring lives {Restatement, Property 2d (Donative transfers},
Section 1.3) and the causal relationship approach advocated by
Professor Dukeminier, the Drafting Committee for USRAP adopted
a third and, it is believed, a much simpler apprcach to mea-
suring a period of wait and see by adopting a period of 90
years in which the interest must either vest or terminate

after 1ts creation.

The relative merits of the causal relationship concept
advocated by Professor Dukeminier and the 90 years from cre-
ation adopted by the Drafting Commiztee have been the subject
of a number of law review articles written respectively by
Professor Dukeminier and by Professor Lawrence Waggoner, the
Reporter on the Uniform Statutory Rule Against Perpetulties.
These articles are lengthy and very scholarly in their nature.

These include Dukeminier, Perpetuities: The Measuring Lives,

85 Colum. L. Rev. 1648 (1985); Waggoner, Perpetuities: A Per-

spective on Wait and See, 85 Colum. L. Rev. 1714 (198%5);

Waggoner, A Rejoinder, 85 Colum. L. Rev. 1739 (1985};

Dukeminier, A Modern Guide to Perpetuities, 74 Calif, L, Rev,

1867 {1986): Dukeminier, The Uniform Statutory Rule Against

Perpetuities: 90 Years in Limbo, 34 UCLA L. Rev, 1023 (1987):

Waggoner, Perpetuities: A Progress Report on the Draft

-11-




Uniform Statutory Rule Against Perpetuilties, No. 20, U. Miami

Inst. on Est. Plan. 7-26; Waggoner, The Uniform Statutory Rule

Against Perpetuities, Real Property, Prcobate & Trust Law Jour-

nal, Item 21, No. 4 {1986}, p. 569. Attached hereto as
Exhibit 1 is a copy of Professor Waggoner's article cn the
Uniform Statutory Rule Against Perpetuities published in the

Real Property, Probate & Trust Law Journal. That article

gives an overview of the Uniform Act and sets forth statissi-
cal information as to the basis of the selection of 90 years
as a reasonable time to walit and see if interests actually

vest.

As discussed by Professor Waggoner at pages 575 and 576
of Exhibit 1 hereto, using measuring lives has various diffi-
culties both in drafting language to identify those persons
who can be measuring lives, including instances where individ-
uals who are not measuring lives initially mignht later become
measuring lives by becoming beneficiaries, by becoming ances-
tors or descendants of beneficiaries through adopticn, mar-
riage, assignment or other changes in interest, etc. Further,
because of the wait-and-see approach, the lives of indivicdua's
identified as the measuring lives would have to be traced o
determine who is the survivor and when the survivor dies. The
measuring lives group would not be a static group. Births,
deaths, adoptions, divorces, assignments and devises over a

long period of time would impact on the measuring lives. Any

,lzﬁ




such tracing under a measuring lives concept is difficult and,
as a practical matter, might mean that no effort actually
would be made to trace those lives, Consequently, any perpe-

tuities violation may not be recognized.

The Drafting Committee believed that the wait-and-see
approach should be made as simple as possible to understand
and apply and, therefore, adopted the concept of a fixed
period of time measured by years rather than an ever-changing

group of measuring lives or causally related lives.

In Exhibit 1 attached hereto at pages 582-585 are a
series of charts showing the approximate period that would be
covered by a properly drafted perpetulties savings clause
referring to children and grandchildren of the testator or
grantor. These charts indicated that a grandchild on average
would be perhaps six years of age and that six-year-old grand-
child would have a life expectancy of about 69.5 years based
upon current actuarial tables. Adding 21 years to such a life
would produce a result of approximately 95 or 96 years (six
vears of age plus a life expectancy of a six-year old of 69.5
years plus 21 years). The periocd of 90 years was arrived at as
a reasonable approximation of the period covered by normal
measuring lives, that is, children and grandchildren, plus 21
years. Although Professor Dukeminier argues in his article in

34 UCLA L, Rev., supra, that the 80-year period is unduly long

_13_




and will create 90-year trusts, the Drafting Committee made
inqguiries in the State of Wisconsin, which has no rule against
perpetuities in its law, and found that there was no tendency
of trusts from cother jurisdictions to move into Wisconsin to
avold the limitation of the rule against perpetuities nor was
there any practice among Wisconsin lawyers, so far as could be
ascertained, to write documents creating trusts in perpetuity.
Notwlithstanding Civil Code Section 715.6, lawyers in

California do not normally draft 60-year trusts.

In short, the Drafting Committee felt that the 30-year
period was clear, simple to administer, avoided difficult
drafting problems in identifying measuring lives and elimi-
nated all of the tracing problems that might be involved in
waiting to see what occurred over a period of time measured
either by the common-law rule (lives in being plus 21 years),
the measuring lives concept of the Restatement, or lives caus-

ally related.

Uniform Statutory Rule Against Perpetuities

Attached hereto, made a part hereof and marked Exhibit 2,

is a short article which appeared in Probate and Property, a

magazine published by the Real Property, Probate and Trust Law
Section, American Bar Association, written by one of the con-
sultants to the Drafting Committee. Attached hereto, made a

part hereof and marked Exhibit 3, is the Uniform Statutory
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Rule Against Perpetuities without the comments. Attached
nereto, made a part hereof and marked Exnibit 4, is the Uni-
form Statutory Rule Against Perpetuities with the Official

Comments,

Why the Law Revision Commission Should Recommend

Enactment of the Uniform Statutory Rule Against

Perpetuities in California

The following are reasons why it is appropriate for the
California Law Revision Commission to recommend enactment of

the Uniform Statutory Rule Against Perpetuities in California:

1. The Uniform Act has been approved by the National
Conference of Commissioners on Uniform State Laws, the House
of Delegates of the American Bar Association on recommendation
of the Council of the ABA Section of Real Property, Probate
and Trust Law, by the Board of Regents of the American College
of Probate Counsel, the Board of Governors of the American

College of Real Estate Lawyers and others.

2. It has already been enacted in Minnesota, Nevads,
South Carolina, Florida and Michigan. Enactment in other

jurisdictions is anticipated.

3. USRAP adopts the wait-and-see approach to the rule
against perpetuities. The walt-and-see concept has been

adopted in a number of jurisdictions (prior to USRAP),

Llsf




including Kentucky, Florida, Mississippi, New Hampshire, Ohio,
Pennsylvania, South Dakota, Vermont anrnd Virginia (see

Dukeminier, supra, 85 Colum, L, Rev, 1648, Notes 28, 30-37).

4, USRAP adopts the walt-and-see approach of the

Restatement, Property 2d (Donative Transfers}.

5. USRAP eliminates the complexities and ambiguities
found in measuring lives or lives causally connected with the
property interests by adopting a flat period of 90 years for

vesting or termination of interests.

6. USRAP is limited to donative transfers and thereby
excludes commercial transactions (Section 4), thereby clarify-
ing the law as to the extent to which the rule against perpe-

tuities may relate to non-donative situations.

7. USRAP allows reformation in a manner most closely
approximating the transferor's manifest plan of distribution,
if the interest would not otherwise vest or terminate within
90 vears (Section 3}. California already, of course, has a

reformation section, Section 715.5.

8. Any non-vested interest that is valid under the
common-law rule against perpetuities is valid under USRAP,

(Sectiaon 1{a)(1}}.
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S. adoption of USRAP will increase uniformity among the

states as to the rule against perpetuities.

10. From an administrative point of view, the flat
period of 90 years in which an interest must vest ar terminate
makes it very easy for a trustee, for example, to calendar
that date to make sure that all interests have vested or ter-

minated.

11. As a practical matter, most interests created by a
normal testamentary trust or inter vivos trust will according
to thelr own terms vest or terminate well in advance of the 90
years. Further, where there is a properly drafted perpetuity
savings clauses in a trust or will, there again would be no
violation of the rule, The 90 years is an approximation of
the period normally encompassed by such a perpetuity savings

clause,

12. California already has a section (Civil Code Section
715.6) which states that, if the property must vest, if at
all, not later than 60 years from creaticon, it is valid.

USRAP extends this to 90 years and refers to interests that do
in fact vest within that time rather than those which must

vest within 60 years of creation.

13. USRAP and the general wait-and-see approach lessens

the harsh and unintended effects of the rule against

_17_




perpetuities and allows a grantor's or testator's dispositive
plans to be carried cut, subject to an cuter limitation of

Time.

14. USRAP is prospective only in its application
(Section S) but does allow a court upon petition of an inter-
ested party to reform an instrument that violates the state's

rule against perpetuities prior to enactment of USRAP.

Enactment of the Uniform Statutory Rule Against Perpetui-
ties, it is believed, would be beneficial and would update the
California rules relating to perpetuities in light of the
changes in the Restatement, Property 2d (Donative Transfers),
and other trends to adopt the wait-and-see apprcach with a
clear, simple time period to wait and see if the non-vested

interests in fact actually vest or terminate.

Respectfully submitted,

L

Charles A, Collier Jr., Consultant

fla,
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USRAP BACKGROUND STUDY

THE UNIFORM STATUTORY RULE
AGAINST PERPETUITIES*

Lawrence W. Waggonert

Ecimor’s Synorus; This article discusses the aew Uniform Statutory Rule Against Per-
petuities, the reasons for the wait-and-see provision, and the operation of sach section
of the Act

When the National Conference of Camenissioners on Uniform State Laws
recently approved the Uniform Statutory Rule Against Perpetuities, it may at
long last have made perpetuity reform achievable in this country. Coming, as
it does, on the heels of the 1981 promuigation of the Restatement {Second) of
Property (Donative Transfers), which adopts the same general type of perpenity
reform, and having been unanimously endorsed by the House of Delegates of
the American Bar Association, the Board of Regents of the American Colilege
of Probate Counsei, and the Board of CGovernors of the American College of
Real Estate Lawyers, the Uiniform Act deserves serious consideration for adop-
tion by the various state legisiatures.

l. GeneraL THEORY OF THE UNIFORM ACT

The Uniform Statutory Rule Against Perpetuities (Statutory Rule) aiters the
Common-law Rule Against Perpetuities (Common-law Rule) by installing a

*Capwyright ® 1987 by Lawrance W, Waggoner. All right reserved 1 the author.
Hames V. Campbell Professor of Law, Uiniversity of Michigan Law. School. The author was
adapwd from the Prefutory Nowe and Commenss o the Uiniform Act,

The members of the Deafting Comemines for the Unilorm Act were: Henry M. Kittieson of the
Florida bar, Chairman; Frank W. Daykin of the Nevada bar, Drafting Liaison; Robert H. Merwy of
the Okiahoma bar; justics Marian P: Opala of the Supreme Court of Oklahorna; Francis |. Pavern
of the Connecnitwt bar; Phitlip Carroll of the Arkansas bar. President of the Conference and Ex
Officic member of the Committee; Michael P Sullivan of the Minnesota bar. Chairman of the
Executive Cormenities of the Conference and Ex Officio member of the Commines; Professor
William J. Pierce of the Liniversity of Michigan Law School, Executive Direcior of the Conference;
and John W. Wagser of the Tennesses-bav, Chairman of Division 8 of the Conference and Ex
Officio member of the Commines.

The members of the Review Commitiwe wers: Chief justice MNorman Krivosha of the Supreme
Court of Mebraska. Chalman; Stephen G. johnakin of the Virginia bar: and Dean Robert A. Stein
of the University of Minnesota Law School. -

The Achvisors 10 the Draking Commines were: Charles A. Collier, ir., £3q., of the American Bar
Associstion; James M. Pedowitz, Esq., of the Amevican Bar Association Section of Resd Propeny,
Probate and Trust Law; Riy E. Sweat, Esq., of the Amesican College of Real Estate Lawyers; and
Raymond H. Young, Esq.. of the American College of Probais Counsed.

'Also referred 0 herein either as the Uniform Act or as USRAP.
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workable wait-and-see element. Under the Comomon-taw Rule, the validity or

invalidity of a nonvested property interest is determined, once and for always,

on the basis of the facts existing when the interest was created. Like most rules
of property law, the Common-law Rule has two sides—a vaiidating side ang
an invalidating side. Both sides are evident from, but not explicit in, John
Chipman Gray's formulation of the Common-iaw Rule:

No [nonvested® propenty] interest® is good unless it must vest, if at all, not laser
than 21 years after some life in being at the creation of the interest.*

With its validating and invalidating sides explicitly separated, the Com.
mon-law Rule is as follows:

Validating Side of the Commen-law Rule: A nonvested property interest is valid
when it is created (initially valid) if it is then certain to vest or terminate’ no 1aee
than 21 years after the death of an individual then alive,

Invalidating Side of the Common-iaw Rule: A nomvested property interest 15 invalid
when it is created initially invalid) if there is no individual then alive with respect
10 whom there is no such certainty.

The invaiidating side of the Comman-taw Rule has iong been noted for
its harshness. By focusing on a lack of certainty, invalidity is made dependent
on possible post-creation events, not on actual post-Creation events. in the
peculiar world of the Common-law Rule, every chain of possible post-creation
events that can be imagined, no matter how fanciful, is taken seriously—even
those that have become impossible by the time of the lawsuit. A single chain
of imagined events that could postpone vesting (or termination) beyond the
permissible period spoils the transferor’s disposition.

Consetuently, validity is withheld from interests that are likely to, and in
fact wouid (if given the chance), vest well within the period of a life in being
plus 21 years. This is what makes the invalidating side of the Common-iaw
Rule so harsh: it can invalidate interests on the ground of post-creation events
that, though possible, are extremely unlikely to happen and, in actuality, almost
never do happen. Reasonable dispositions can be rendered invalid because of
such remote possibilities as a woman who has passed the menopause giving

The Uniform Act uses she term “‘nonvested’” property interest rather than “contingent” prop-
ety intenest because the Restatement {Second) of Property switched over 1o the term “nonvested.”

Although “contingent” Is still the more traditional serm, this Article uses the term “nonvested” -

for the sake of consistency with the Uniform Act and the Restastermnent {Second).

ANl the authorities agree that 3 vestad interest is not subject to the Rule Against Perpetuities.
E.g., ). Gaay, THe RuLE AGAReST PErreTUmES § 205 (4th ed. 1942] [hereinafter referred 1o as |. Grar).

1), Grav, supra note 3, at § 201.

SA property interest terminates when vesting becomes impossible. in the following example,
B’s inrerest terminates if and when he predeceases Ac "1o A for life, remainder to B if B
survives A’

\_/
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hirth to (or adopting) additional children,* the probate of an estate taking more
than 21 years to complete,” or a married individual in his or her middle or
late years later becoming remarried to a person bon after the transfer.® None
of these dispositions offends the public policy of preventing transferors from
tying up property in iong-term or even perpetuat family trusts. In fact, each
disposition seems quite reasonable and violates the Common-iaw Rule on
technical grounds oniy.

A. The Wait-and-5ee Reform Movement

The prospect of invalidating such intenests led some decades ago to thoughts
about reforming the Common-law Rule. Because the chains of evernts that make
such interests invalid are so uniikely to happen, it was rather natural to propose
that the criterion be shifted from possibie post-creation events to actual post-
creation evems. |nstead of invalidating an interest because of what might hap-

This is the so-cailed fertile-octogenanian type of case, itlustrated by the following exampie:

Fertile~-Octogenarian Case. G devised property in trust, directing the suswee 10 pay the net
income therefrom “to A for life. then 10 A's children for the life of the survivor, and upon the
death of A's last surviving child to pay the corpus of the st 1o A's grandchildren!” G was
survived by his daugiver A (who had passad the menopause) and by A's two aduit children (X
and ¥).

The remainder interest in favor of A's grandchildren is invalid at common law. Under the
common-taw's conchosive presampion of Jiletime fertility, A might have or adopt a thind child
{Z), who was conceived and born after G's death and who will in tumn_have a child conceived
and bom more than 21 years after the death of the survivor of A, X, Y, and anyone else who
was living st G's death.

This is the so-called administrative-contingsncy type of case, iifustramd by the following

example:

Adminisirative-Contingency Case. & duvised propenty “to such of my grandchildren, bom
before or aiter My death, a5 may be lving upon final diswibution of My estse.’ G was survived
by children and grancichildren.

The remainder interest in favor of G’s grandchildren is invalid at common law. The final
distribution of G's estate might not acour within 21 vears after G's death, and after G's death
grandchildren might be conceived and born who might survive or fail to survive the final
distribution of G's sstate mone than 21 years after the death of the survivor of G's children,
grandchikiren, and anyone eise who was living at G's death.

"This js the so-cailed unbom-widow type of case, diustratad by she iollowing example:

Unbom-widow Case, G devised property in trust, the income to be paid “i0 mry son A for
I, then 0 A's spouse for her life, and upon the death of the sstvivor of A and his spouse, the
corpus 10 be delivered w A's thendiiving descendanis.” G was survived by A, by A's wife (W),
and by their adult chiidren (X and Y.

Unless the interest in favor of A’s “spouse’” is construed to refer only o W, rather than o
whoever, if anyone, is A's spouse when he dies, the remainder interest in favor of A's descandans.
is invalid at common law. A's spouse might not be W A’s spouse migit be someons who was
conceived and bom after G's death; she might outlive by more than 21 vears the death of the
survivor of A, W, X, Y, and anyone eise who was living at G's death; and descendams of A
might be born or die before the death of A’y spouse but afeer the 21-year penod fodlowing the
death of the survivor of A, W, X, ¥, and anyone ehe who was iiving at G's death.
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pen, waiting to see what does happen seemed then and stiil seems now to be
more sensible.?

The Uniform Statutory Rule Against Perpetuities foilows the tead of the
American Law Institute’s Restatement (Second) of Property (Donative Transfers)
Section 1.3 (1983) in adopting the approach of waiting to see what does
happen. This approach is known as the wait-and-see method of perpetuity
reform.

In line with the Restatement (Secand), the Uniform Act does not alter the
validating side of the Common-law Rule. Consequently, dispositions that would
have been valid under the Common-iaw Rule, including those that are rendered
valid becayse of a perpetuity saving clause, remain valid as of their creation,
The practice of lawyers who competently draft trusts and other property ar-
rangements for their clients is undisturbed. in the absence of a documented
case for changing the validating side of the Rule, the last thing the bar needs,
wants, or would tolerate is perpetuity reform that requires new learning to be
incorporated into the planning aspect of the practice.

Under the Uniform Act, as weil as under the Restatement (Second), the
wait-and-see element is applied only to interests that fatl prey to the invaiidating
sicle of the Common-law Rule. Interests that would be invalid at common taw
are saved from being rendered initially invalid. They are, as it were, given a
second chance: Such interests are valid if they actuaily vest within the allowable
waiting period, and become invalid only if they remain in existence but stili
nonvested at the expiration of the allowable waiting period.

In consequence, the Uniform Act recasts the validating and invalidating
sides of the Rule Against Perpetuities as follows:

Validating Side of the Statutory Rule: A nonvested property interest is initially valid
if. when it is created, it is then certain 1o vest or terminate no later than 21 years
after the death of an individual then alive. A nonvested property interest that is
not initially valid is not necessanily invalid. Such an interest is valid if it vests
within the allowable waiting period after its creation.

invalidating Side of the Statutory Rule: A nonvested property interast that is not
initially valid becomes invatid fbut is subject to reformation to make it valid) if it
neither vests nor terménates within the aliowabile waiting period aiter its creation.

Shifting the focus from possible to actual post-Creation events has great
attraction. It eliminates the harsh consequences of the Common-aw Rule’s
approach of invalidating interests because of what might happen, without
sacrificing the basic policy goal of preventing property from being tied up for

_too long a time in very long-term or even perpetual family trusts or other

arrangements.

See, a.g.. Hansen v. Stoecker, 699 P.2d 871, B74-75 (Alaska 1985) [“‘We are persuaded [by
the RESTATEMENT (SECONO) OF PrOPerTy and other authoritiest that the wait-and.see approach shouid
be adopted as the common law rule against perpetuities in Alaska.’).

e’
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One of the early objections to wait-and-see shouid be mentioned at this
point, because it has iong since been put to rest. It was once argued that wait-
and-see could cause harm because it puts the validity of propeny interests in
abeyance—no one couid determine whether an interest was valid or not. This
argument has been shown to be false. Keep in mind that the wait-and-see
clement is applied only to interests that would be invaiid were it not for wait-
and-see. Such interests, otherwise invalid, are always nonvested future inter-
ests. it is now understood that wait-and-see does nothing more than affect that
type of future interest with an additional contingency. To vest, the other con-
tingencies must not only be satisfied-—they must be satisfied within a certain
period of time. If that period of time—the allowable waiting period—is easily
detarmined, as it is under the Uniform Act, then the additional contingency
causes PO more uncertainty in the state of the titte than would have been the
case had the additional contingency been originally expressed in the goveming
instrument. It should also be noted that only the status of the affected future
interest in the trust or other property arangement is deferred. in the interim,
the other interests, such as the interests of curent income beneficiaries, are
carried out in the normal course without obstruction.

B. The Allowable Waiting Period:

The Conventional Approach

Despite its atiraction, wait-and-see has not been widely adopted. The
greatest controversy over wait-and-see concems how to determine the allow-
able waiting period-—the time allotted for the contingencies 10 be validly worked
out to a final resolution.

The conventional assumption has always been that the allowable waiting
period should be determined by reference to so-called measuring lives who

_are in being at the creation of the interest; the allowable waiting period under

this assumption expires 21 years afier the death of the last surviving measuring
life. The controversy has raged over who the measuring lives should be and
how the law should identify them. Competing methods have been advanced,
rather stridently on occasion.

The Drafting Committee of the Uniform Act began its work in 1984 op-
erating on the conventional assumption, and in fact presented a draft to the
Conference for first reading in the summer of 1985 that utilized the measuring-
lives method. : '

. wEg, Allan, Perpetuities: Who Are the Lives in Being?, 81 Law Q. Rev. 106 1968 (favaring

' a stansory-tist-ol-measuring-lives approach similar to that adopeed in the English Perpetuities and

Accumulations Act, 1964); Oukeminief, Perpeyities: The Measuring Lives, 85 Cowsa. L. Rev.
1648 {1985) [herwinaiter refermed 10 &y Dukeminien) {favoring 3 “causal-relstionship” formula
approach simitar 10 that adopied in Ky. Rev. Stat, § 381.216 and a few other American st
Maudsiey, Perpetuities: Reforming the Common-Law Rule—iow ta Whit and See, 50 Comnee L.
Rev. 355 {1975) (favoring a staeuory-list-0f-measuring-lives approsch similar 10 that adopied in
the English Act and subsequently in the RESTATEMEMT (SECOND) OF PROPERTY {DONATIVE Thararens)
§ 1.3(2) (19830
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C. The Saving-Clause Principle of Wait-and-See

The measuring lives selected in that earlier draft were patterned after the
measuring lives listed in the Restatement (Second), which adopts the saving-
clause principle of wait-and-see. Under the saving-ciause principle, the mea-
suring lives are those individuais who might appropriately have been selected
in a well-drafted perpetuity saving clause,

A perpetuity saving ciause typically contains two components, the per-
petuity-period component and the gift-over component. The perpetuity-pe-
riod component expressly requires interests in the trust or other arrangement
to vest (or terminate) no later than 21 years after the death of the fast
survivor of a group of individuals designated in the governing instrument
by name or class. The gift-over component expressly creates a gift over that
is guaranteed to vest at the expiration of the period established in the
perpetuity-period component, but only if the interests in the trust or other
arrangement have neither vested nor terminated earlier in accordance with
their other terms.

In most cases, the saving clause not only avoids a violation of the Common-
iaw Rule; it also, in a sense, over-insures the client's dispesition against the
gift over from ever taking effect, because the period of time determined by the
perpetuity-period component provides a margin of safety. Its length is sufficient
to exceed—usually by a substantial margin—the time when the interests in the
trust or other arrangement actually vest (or terminate) by their own terms. The
clause, therefore, is usually a formality that validates the disposition without
affecting the substance of the disposition at all.

in effect, the perpetuity-period component of the saving clause constitutes
a privately established wait-and-see rule. Conversely, the principle supporting
the adoption and operation of wait-and-see is that it provides, in effect, a saving
clause for dispositions that violate the Common-law Rule, dispositions that,
had they been competently drafted, would have included a saving clause 1o
begin with. This is the principle embraced by the Uniform Act and the principle
reflected in the Restatement (Second).”” The allowabie waiting period under
wait-and-see is the equivalent of the perpetuity-period companent of a well-
conceived saving clause.

The Uniform Act and the Restaterment (Second} round out the saving clause
by providing the near-equivalent of 2 gift-over component via a provision for
judicial reformation of a disposition in case the interest is stili in existence and
nonvested when the aillowable waiting period expires.'

11Spe RESTATEMENT {SECONDI OF PROFeRTY (DOMATIVE TRANSFERS) SrtToductory Nofe 10 Ch. T at 13
{1983) (" The adoption of the wait-and-see appwoach in this Restaternent is largely motivated by
the ecuality of treatment that is produced by placing the validity of ai) non-vested interests on the
same plane, whether the interest is created by a skilled draftsman or one not 30 skilled.”).

25ae text ACCOMPANYINE notes 42-49 infra.
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D. The Allowable Waiting Period:
" why the Uniform Act foregoes the Use of
Actual Measuring Lives and Uses a Proxy Instead

The Uniform Act departs from and, in the judgement of the Drafting
Committee, improves on the Restatement (Second)—and other existing wait-
and-see statutes and proposals—in one very important particular. The Uniform
Act foregoes the use of actual measuring lives and instead determines the
sllowable waiting period by reference to a reasonable approximation of—a
proxy for—ihe period of time that would, on average, bé produced through
the use of a set of actual measuring lives plus 21 years. The proxy utilized in
the Uniform Act is a flat period of 90 years. The rationale for this period is
discussed below.

The use of a proxy, such as the flat 90-year period utilized in the Uniform
Act, is greatly to be preierred over the conventional approach of using actuai
measuring lives plus 21 years. The conventional approach has serious disad-
vantages: wait-and-see measuring lives are difficuit to describe in stahstory
language and they are difficult to identify and trace so as to determine which
one is the survivor and when he or she died.

Drafting Problems. Drafting statutory language that unambiguously iden-
tifies actual measuring lives under 2 wait-and-see statute is immensaly more
difficuit than drafting an actual perpetuity saving clause. An actual perpetuity
saving clause can be tailored on a case-by-case basis to the terms and bene-
ficiaries of each trust or other property arrangement. A statutory saving clause,
however, cannot be redrafted for each new disposition. it must be drafted so
that one size fits all. As a result of the difficulty of drafting such a one-size-
fits-ali clause, the list of measuring lives established in the Restatement (Second)
contains ambiguities, at least at the fringe.»?

Although the Restatement (Second)’s list could be improved to reduce if
not eliminate these ambiguities, the resuiting statutory language would be
compiex and difficult to understand.'* The ianguage would need to specify

See Dukeminier, supra nose 10, at 1681-1701.

“There is no mare vivid way of demonstrating this point than to urge the reader 10 look at
the statusary language that would have been necessacy o eliminase the ambiguities contained in
the Restztement {Secondy's list. This statutory language is set forth in Waggoner, FRerpetuities: A
Progress Report on the Draft Uniform Stahstory Rule Against Perpesuities. 20 1. Miave bast, On
Esv. Pra. 7-26 0.18 (1986} [hersinafter refermed % a3 Progress Repont|. '

The USRAP Drafting Committes also considered, it did not adopt, another approach—idens
tifying wait-and-see measuring lives by the proposed statutory language of “persons in being when
the interest Is created who can affect the vesting of the interest.” This “Causal-relationship” formula
approach is advocated in Dukeminier, supra note 10. The “causal-relationship” approach was
not adopied because, among other reasons, ® would shift 10 the courts the unwelcome task of
divining who the measuring lives are on a case-biy-case basis, in an envieooment in which the
exact meaning of “persons . . . who can affect the vesting of the interest” is disputable: Not even
perpetuity scholars, to say nothing of nonexperts in the fiekl. can agree on its precise meaning.
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whether and in what circumstances individuals who were not measuring lives
at first might later become measuring lives by, for example, becoming bene-
ficiaries, or becoming ancestors or descendants of beneficiaries, through adop-
tion, marriage, or assignment of or succession to a beneficial interest. Con-
versely, the statutory {anguage would need to specify whether and in what
circumstances individuals who were once measuring lives might tater lose that
status, by being adopted out of the family, by divorce, or by assigning or
devising their beneficial interests to another.

Tracing Problems. Quite apart from the difficulty of drafting unambiguous
and uncomplicated statutory language, another serious probiem connected to
the actuai-measuring-lives approach is that it imposes a costly administrative
burden. The Common-law Rule uses the life-in-being-plus-21-years period in
a way that does not require the actuat tracing of individuals’ lives, deaths,
marriages, adoptions, and so on. Wait-and-see imposes this burden, however,
if measuring lives are used to determine the atlowable waiting period. It is one
thing to write a statute specifying the measuning lives. it is another to apply
the actual-measuring-lives approach in practice. No matter what method is
used in the statute for seiecting the measuring lives and no matter how un-
ambiguous the statutory language is, actual individuals must be identified as
the measuring lives and their lives must be traced to determine who the survivor
is and when the survivor dies. The administrative burden is increased if the
measuring lives are not a static group, determined only once at the beginning,
but instead are a rotating group. Adding to the administrative burden is the
fact that the perpetuity question wiil often be raised for the first time long after
the interest or power was created. The task of going back in time to reconstruct
not only the facts existing when the interest or power was created, but facts
occurring thereafter as weli may not be worth the effort. In short, not only
would births and deaths need to be monitored, but adoptions, divorces, and
possibly assignments and devises over a long period of time. Monitoring and
reconstructing such events to determine the survivor and the time of the sur-
vivor's death imposes an administrative burden wise to avoid. The proxy ap-
proach makes it feasible to do just that.

Possibility of Dead-Hand Controi Continuing, By Default, Beyond the
Permissible Period. The administrative burden of tracing actual measuring fives
and the possible uncertainty of their exact make-up, especially at the fringe,
combine to make the expiration date of the allowable waiting period less than
certain in many cases. By making perpetuity chalienges more costly to mount
and more problematic in resuit, this might have the effect of -allowing dead-
hand control 1o continue, by defauit, weil beyond the allowable period. De-
termining the atlowable period by using a proxy eliminates this possibility.

This and other arguments against this formula approach are given in more detail in Waggoner,
Perpetuities: A Perspective ont Wait-and-See, 85 Cowws. L. Rev. 1714 [1985), and Waggoner, A
Rejoinder. 85 Cotum. L. Rev. 1739 (1985). See afso notes 17 and 39 infra.
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Expiration of the allowable waiting pericd under the proxy adopted by the
Uniform Act—a flat 90 years—is easy to determine and unmistakable.

Allowable Waiting Period Performs a Margin-oi-Safety Function, Not a
precisely Seff-adjusting Function. If the use of actual measuring lives plus 21
vears generated an aliowable waiting period that precisely seif-adjusted to each
situation, there might be objection to replacing the actual-measuring-lives ap-
proach with a flat period of 90 years, which obviously cannot repiicate such
a function. That is not the function performed by the actual-measuring-lives
approach. however. That is, the actual-measuring-lives approach is not sci-
entificallv designed to generate an ailowable waiting period that expires at a
natural or fogical stopping point along the continuum of each disposition,
thereby mysteriously pinpointing the precise time before which actual vesting
ought to be allowed and beyond which it ought not to be permitted. Instead,
the actual-measuring-iives approach functions in a rather different way: it gen-
erates a period of time that almost always exceeds the time of actual vesting
in cases in which actual vesting ought to be permitted. The actual-measuring-
lives approach, therefore, performs a margin-of-safety function, which is a
function that can be replicated by the use of a proxy such as the flat 90-year
period under the Uniform Act.

To ilfustrate these points, consider the following two examples:

Example 1—Corpus to Grandchildren Contingent on Reaching an Age in

Excess of 21. G died, bequeathing property in trust, income in equal shares
to G's chitdren for the life of the survivor, then in equai shares to G’s grand-
children, remainder in corpus to G’s grandchildren who reach age 30; if
none reaches 30, to a specified charity.

Exampie 2—Corpusto Descendants Contingenton Surviving Last Living Grand-
child. G died, bequeathing property in trust, income in equai sharesto G’s chii-
dren for the life of the survivor, then in equal shares to G's grandchiidren for the
life of the survivor, and on the death of G's {ast living grandchild. corpus to G’s
descendants then living, per stirpes; if none, to a specified charity.

In both examples, assume that G's family is typical, with two children, four
grandchiidren, eight great-grandchiidren, and so on.'’ Assume further that
one or more of the grandchildren are living at G's death, but that one or
more are conceived and bom thereaiter. All of the grandchitdren living at
G’s death were then under the age of 30. '

As is typical of cases that violate the Cammon-law Rule and to which wait-
and-see applies, these examples contain two revealing features: (i) they include
heneficiaries born after the trust or other arrangement was created, and (i) in
the normal course of events, the final vesting of the interests will coincide with

5The latest Census Bureau statistics on fertitity rates indicate an average number of children
per woman ¢f 1.8, down from 2.5 in 1970 and considerably down irom the high of 3.8 in 1957,
See LS. Bureau of the Census, Estimates of the Population of the United States and Components
of Change: 1970 to 1985, Table B, at 3 (1986).

EXHIBIT 1
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the death of the youngest of these after-born beneficiaries {as in Example 2) o
with some event occurring during the lifetime of that youngest after-born ben.
eficiary {such as reaching a certain age in excess of 21, as in Example 1),

Because the allowabie waiting period is measured by reference to the fives
of individuals who must be in being at the creation of the interests, the key
players in these dispositions——the after-bom beneficiaries—cannot be counted
among the measuring lives. Accept, for the moment, a proposition that wilj
be developed iater:** conferring validity on these exampies fits well within the
policy of the Rule, for the reason that the after-born beneficiaries in both of
these exampies are members of the same generation as (or an older generation
than) that of the youngest of the measuring tives. On this assumption, it is clear
that an allowabie waiting period measured by the fifetime of individuals in
being at the creation of the interest plus 21 years is not scientificaily designed
to, and does not in practice, expire at the latest point when actual vesting
should be allowed—on the death of the last survivor of the after-born bene-
fictaries. Because of its tack-on 21-year part, the period usually expires at some
time after that beneficiary’s death. In Exampie 2, the period of 21 vears fol-
lowing the death of the last survivor of the descendants who were in being at
G's death is normally more than sufficient ta cover the death of the iast survivor
of the grandchildren born after G's death.

Thus the actual-measuring-lives approach performs a margin-of-safety
function.'? A proxy for this period performs this function just as weil. In fact,
in one respect it performs it more reliably because, unlike the actual-measuring-
lives approach, the flat 90-year period cannot be cut shost by imelevant events.
A key element in the supposition that the tack-on 21-year part of the period
is usually ample to cover the births, lives, and deaths of the after-born bene-
ficiaries when it is appropriate to do so is that the measuring lives will live out
their statistical life expectancies. This wili not necessarily happen, however,
They may all die prematurely, thus cutting the ailowable waiting period short—
possibly too short to cover these post-Creation events. Plainly, no rational
connection exists between the premature deaths of the measuring lives and
the time properly allowable, in Exampie 1, for the youngest after-born grand-
child to reach 30 or, in Example 2, for the death of that youngest after-born
grandchild to occur. A proxy eliminates the possibility of a waiting period cut
short by irrelevant events.'?

Sae text acCOMpanying notes 11-38 infra.

17This is the function performed by the actual-measuring-lives approach whether the measuring
lives are determined by the ““statisory list” method or by the “causai-relationship-formula’’ method.
Ses note 10 supra and note 39 infra.

"Even if the measuring lives do not die prematurely, it is still possible that the margin of safety
will be exceeded. But it would require unlikely events. The after-bom members of the appropriate
generation must e born an abnommaily long time after G's death (as can happen in the case of
sacond families} or one or more of the after-bom members of that generation must cutive his or
her {ife expectancy by an abnormally long period of time—or some combination of the Two events
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Consequently, on this count, too, a flat 90-vear period is to be preferred: it
riorms the same margin-of-safety fum::tion as the actual-measuring-lives ap-
proach- performsitmore reiiably, and periorms it with a remarkableease in admin-
' ration, certainty in resuit.' gnd apsence ofcom‘piexity as compared with the un-
certainty and clumsiness of identifying and tracing actual measuring fives.

£. Rationale of the Allowabie 90-year Waiting Period

The myriad problems associated with the actual-measuring-lives approach
are swept aside by shifting away from actuali measuring lives and adopting
instead a 90-vear waiting period as representing a reasonabie approximation
oi—a proxy for—the period of time that would, on average, be produced by
identifying and tracing an actual set of measuring lives and then tacking on a
21-year period following the death of the survivor. The selection of 90 years
as the period of time reasonably approximating the period that wouid be
produced, on average, by using the set of actual measuring lives identified in
the Restatement (Second) or the earlier draft of the Uniform Act is based on a
statistical study suggesting that the youngest measuring life, on average, is
about 6 years old.'" The remaining tife expectancy of a 6-year-old is reported
as between 69 and 70 years.®® In the interest of arriving at an end number that
is a muitiple of five, the Uniform Act utilizes 69 years as an appropriate measure
of the remaining life expectancy of a 6-year-old, which—uwith the 21-year tack-
on period added—yields an ailowable waiting period of 90 years.

Theadoption of aflatperiod of 90 vears ratherthan the use of actuai measuring
lives is an evolutionary step in the development and refinement of the wait-and-
seedoctrine. Farfrom revolutionary, it is well withir: the tradition of that doctrine.
The 90-year period makes wait-and-see simple, fair, and workable.

F. Policy of the Rule

One question remains. Does the Uniform Act authorize excessive dead-
hand controii Any concemn that it does must be put in a proper perspective:
First, the fact that the allowabie waiting period under the wait-and-see element
of the Uniform Act is 90 years does not mean that all trusts or ather property
arrangements will last for the fuil 90 years, or even come close to deing s0.»'

must occut, Even the flat 90-vear pericd can prove 10g short in these circumstances. However,
were the margin of safety 10 be exceeded in 3 given case, the Uniform Act provides for reformation
of the nonvested interest to make it valid. See text accompanying notes 42-49 infra.

"5ee the table published in Progress Repon, supra note H4, at 7-17.

0596 vears it reported in L0.5. Bureau of the Census, Statistical Abstract of the United States:
1986, Table 108, at 69 (Y06t ed. 1985), up slightly from the 59.3 vears reponed in the Statistical
Abstractior 1985,

Even in a state that enacts the Uniform Act, lawyers might be reluctam to estabiish trusts
geared to the 90-year period or 10 use a saving cliuse geared to the 90-vear period, ior fear that
the law of 3 state that had not enactad the Uniform Act might apply.

MNor does it seem thinkable that USRAP will prompt responsible lawvers, proiessional fiducianies,
or financial planners to counsel the creation of trusts that {ast even longer—B80 or 90 years bevond the

i1
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As with a perpetuity saving clause, most trusts or other property arrangements
will terminate by their own terms far eariier, leaving the perpetuity period
established by the Uniform Act to extend unused into the future long after the
interests have vested and the trust or other arrangement has been distributed .2
Second, the Uniform Act does not authorize an increase in aggregate dead-
hand control beyond that which is already possible by competent drafting—
through the use of perpetuity saving clauses—under the full rigor of the Com-
mon-law Rule. Because only a fraction of trusts and other property arrange-
ments are incompetentty drafted,? the modest increase in aggregate dead-hand

expiration of the allowable perpetuity period, or around 170 or 150 years in total. To be sure, USRAP
doesnatchangethefocus of the Common-law Rule, which ison vestingin interestwithin the allowabie
perpetuity penod, not vesting in possession. Any suggestion that this preserves a ““loophole”” should
not be taken seriousiy, however To take maximum agdvantage of such a “loophole’” requines a trust o
bestructured so thatincome interests in favor of very young descendants vestin interest at the expiration
of the allowable perpetuity period but continue on for anather 50 or 90 years thereafter. Although in
skilled hands, it is possible to establish such a trust, even under the full rigor of the Common-iaw Rule,
as well as under USRAP, the problem is: Who Is 1o be designated to take the remainder interest in the
corpus when the extended income intenests finally terminatef if the remainder interest in the corpus
is 3lso to be valid, it DO Must vest in inkerest at or before the aliowable perpetuity period expires. This
preciudes the use of any gift that remains subject to 2 contingency or subject to open beyond the per-
petuity period, inciuding the most attractive candidate for the remainder interesi——the transferor's de-
scandants living at the termination of the extended income interests. Vesting the remainder interest in
the “estaies™ of the income beneficiaries is no solution, either: Such a designation is ambiguous and
thus would invite iitigation aver its meaning. See Browder, Trusts and the Doctrine of Estates, 72 MiCH.
L.Rev. 1507, 1524.=28{1974); Fox, Estates: A Whbrd To Be Used Cautiously, ¥ At All, 51 Harv. L. Rev.
992 (1968} Annot., 10 AL.R.3d 483 (1966). if the ambiguity is resolved by interpreting the word
“estate’ as conferming a testamentary o 3 nongeneral power of appocintment on each income bene-
ficiary, the power of appointmentcannotbe valii beyond the allowable perpetuity period. See USRAP
§ 1ic) and Comment thereto. if the ambiguity is resolved by interpreting the word “'estate” as granting
to each income beneficiary sither the remainder intenest outright or a peesently exercisabie general
power to appoint the remainder interest, then the remainder interest or general power is vaiid, but
includible in ®ach income beneficiary’s gross estate under | R.C. § 2033 or § 2041. More importantly,
perhaps, each income beneficiary—at any time after the expiration of the allowable perpetuity pe-
riod—can immediately terminate the trust and obtain possession of his or her proportionate share of
the corpus. See Part G of the Comment to Section 1 of ISRAP Any notion, thersfore, that USRAP will
encourage the deliberate and widespread establishment of 170 or 1 80-year trusts is fanciful and can
safely be disregarded.

25astextat 574 supra and the discussion of Example (1), text at 586 infra. See 2lso note 39 infra,

UThe number of reported appeilate cases raising perpetuity claims is not large, though drawing
ronclusions about the frequency of vinlations of the Common-iaw Rule from the number of reported
appellats decisions is miskeading. Many perpetuity violations go undetected or unlitigased, making it
largely a mater of luck as to which ones are cut down and which ones escape. See, e.5. Fruehwald,
Rufe Against Perpetuities Savings Clauses, 30 Ind. B.A. Res Gestae 378 (1987} ("After reviewing the
[Indianai Supreme Court's decision in Merrill {v. Wimmer, 487 M.E.2d 1294 (Ind. 1983}1, this author
had an opportunity t0 review some wills and trusts prepared by various Indiana practitioners. . . .
While it was not surprising that several of the docurvents this author reviewed violated the {Rjule, it
was surprising that so few of the documents comained ‘savings clauses’ designad to save the bequest
if the [Riule was violated.”). Furthermore, the number of perpetuities violations that are detected and
litigated may not be accurately reflected by the number of reported appellate decisions. Charles A,
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control that would be effected under USRAP is hardly significant in terms of
qationai policy.

if excessive dead-hand control is a problem, it is not USRAP that is or
would be the root cause, but the Common-law Rule itsetf, especially the feature
of the Common-iaw Rule that allows the use of perpetuity saving clauses to
validate otherwise invalid interests such as those in Exampiles 1 and 2, above,»+
Do either or both of those examples, whether they are rendered valid through
a perpetuity saving clause or through the wait-and-see element of USRAP,
violate the poficy of the Rule?

it may help to visualize what is at stake if these examples are reintroduced
and fitted into a wider array of hypothetical family situations than considered
earlier. | return to Example 1 first because: (i) | believe readers wiil recognize
it as more typical of the desires of donors than Example 2; and (ii} it is difficuit
to argue that this example represents excessive dead-hand control, no matter
what standard is used to judge excessiveness.

Example 1-=Corpus to Grandchildren Contingent on Reaching an Age in
Excess of 21. G died, bequeathing property in trust, income in equal shares

" to G's children for the life of the survivor, then in equal shares to G's grand-
children, remainder in corpus to G's grandchiidren who reach age 30; if
none reaches 30, to a specified charity.

Consider how G's disposition plays out in the context of four hypothetical
famities charted on the following pages. Each family is the same and typicai,*s
in that there are two children {A and B), four grandchildren (V, X, Y, and 2),
eight great-grandchildren (K, L, M, N, P, Q, R, and 5), and so on. The difference
among the famities comes in the spread between generations. The first family
{Famity 1) has the smallest spread; in that family, the children are born when
the parents are 20 and 25 respectively. The fourth family (Family IV} is the
most spread out; there, child-bearing has been deferred untii the parents are
35 and 40. The second ana third families {Families Il and IIl) fali between the
other two: The parents are 25 and 30 when their children are born in Family
I and 30 and 35 in Family Ill. Few if any actual famiiies will duplicate any of
these four hypothetical famities, of course. But in various combinations, and
taking due account of the fact that the number of offspring and the timing of
the child-bearing wiil vary widely from one family to another and within the
same family at each generation and from one descending {ine to another, they
do in the aggregate sufficiently resemble actual families to make the charts

Coilier, Ir., Esq., the American Bar Association Advisor to the LSRAP Drafting Commintee, represented
to the Committee that in Los Angeles County a number of perpetuity violations have been reformed,
without appeai, by the knwer courts under the California reformation statute, Cal. Civ. Code § 715.5.
Notice, too, that perpetuity violations can cocur even if a saving clause is inserted, as in the not un-
commen case of irrevocable inter vivos rusts that improperly gear the perpetuity-pefiod component
of the clause to lives in being at the settior's death.

HText at 577 supra.

#See note 15 supra.
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Parents Are 30 and 35 When Children Are Born
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FAMILY 1V: Parents Are 35 and 40 When Chiidren Are Born
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highly illuminating. To help visualize how the Uniform Act will apply, super.
imposed on each char is the 90-year allowabie waiting period, measured from
G’s hypothesized death at age 75—the assumption being, for purposes of this
exercise, that G [ives out a statistical life expectancy, but no longer.

Hypothesizing that G's death will occur at age 75, the preceding charts
show that G's youngest grandchild, Z, will reach 30 within: (i) 5 years after
GC's death in Family |, (i) 15 years after G's death in Family il, (iii) 25 years
after G’'s death in Family lil, and (iv} 35 years after G's death in Family IV.»
No matter what standard is applied 10 gauge excessive dead-hand control, it
would be hard to make out a case that this trust violates the policy of the Rule.
Yet the grandchildren’s remainder interest would violate the Common-law Rule
and be invalid without a saving clause o, in its absence, without a wait-and-
see element such as would be effected under the Uniform Act. This example
also provides a good illustration of how the pericd determined by the perpe-
tuity-period component of a saving clause or the 90-year waiting period under
the Uniform Act extends unused into the future long after the nonvested interests
have vested {or terminated) and the trust has been distribyted.

Example 2, to which | now retum, is less frequently created, but does
pose a more serious question concerning excessive dead-hand controt.

Example 2—Corpus to Descendants Contingent on Surviving Last Living
Grandchild. G died, bequeathing property in trust, income in equal shares
to G's children for the life of the survivor, then in equal shares to G's grand-
children for the life of the survivor, and on the death of G's last living
grandchild, corpus to G’s descendants then living, per stirpes; if none, to a
specified charity.

Hypothesizing that G dies at age 75 and that each of G’s grandchiidren
lives out a normai life expectancy of 75 years, Z will be the last living grand-
child. The trust will terminate and the remainder interests in the corpus will
vest {or terminate): (i) 50 years after G's death in Family |, (ii} 60 years after
G’s death in Family I, {iii) 70 vears after G's death in Family I, and {ivl 80
years after G's death in Family IV. A perpetuity saving clause or, in its absence,
the Uniform Act's 90-year aliowable waiting period, wouild grant vaiidity to
this trust. Does the validity of this trust offend the policy of the Rule by rep-
resenting excessive dead-hand control?

With the exception of a smail number of individuals, | have detected no
enthusiasm among either the academic community or the community of prac-
ticing lawyers for tightening up the Common-law Rule to preciude the trust's

#Hecause the corpus of the trust is not distributable until the death of G's last living child,
the trust itself will last a litdle longer, if we assume that G's children live out their life expectancies
of 75 years, B will be G's last living child, and will die: i) 25 years after G's death in Family ),
{i) 30 years after G’'s death in Family H, (i) 35 years after G's death in Family {1, and (iv) 40
years after G's death in Family iV, Note the impont of this: Even in Family IV, the most spread out
of the four families, the interest of each grandchild, in the ordinary course of events, vests (or
terminates) within the tifetimes of G's chikiren, who were lives in being at G's death.
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validation. In fact, scholars have troubie identifying the poticy of the Rule
Against Perpetuities, now that the major impact of the Rule—at least as far as
nondonative transfers are concerned—iails on trusts in which the trustee has
the power t0 buy and sell the assets in the trust. it can no longer be thought
that the main function of the Rule is to protect alienability of land or other
property from the indirect restraint effected by nonvested future interests,

Lewis M. Simes captured what is often cited as the modem policy served
by the Rule in his now well-known formuiation: The Rule, he wrote, *'strikes
3 fair balance between the desires of members of the presemt generation, and
simitar desires of succeeding generations, to do what they wish with the prop-
erty which they enjoy.’# In putting Simes’ fair balance into somewhat more
concrete terms, the “clear, cbvious, natural line” observed by Sir Arthur Hob-
house, writing about dead-hand control over a century ago, ‘‘between those
persons and events which the Settlor knows and sees, and those which he
cannot know and see”’?* has a centain appeal.

How do perpetuity saving clauses and, in their absence, the Uniform Act's
90-year allowabie waiting period, fare in the light of this standard? if the
standard can be taken to mean that donors shouid be ailowed to exert controi
through the youngest generation of descendants they knew and saw, or at least
one or more but not necessarily all of whom they knew and saw,”® both
effectuate this standard well, Certainly, by this standard, the Example 2 trust
fits weil within the policy of the Rule. Before he died. G had the opportunity
to know and see ali four of his grandchildren in Families i, 1l, and Ill, and to
know and see three of his four grandchildren in Family iV (or at least to know
and see one of them and to anticipate the imminent birth of two of the others).

To be sure, this standard is imprecisely effectuated by perpetuity saving
clauses and by the allowable waiting period under wait-and-see, whether

"Simes, The Policy Against Perpetuities, 103 {). Pa. L. Rev. 707. 723 {1955). The Restatement
(Second) of Property (Donative Transiers) introductory Note to Part | at 8 (1983). picks up on his
theme bv stating that ““the rule against perpetuiies provides an adjustment or balance between
the desire of the current owner of property (o prolong indefinitely into the future his control over
the devoiution and yse thereof and the desire of the persan who will in the future become the
owner of the affected land or other thing to be free of the dead hand.”

24, Hodrouse, THe DEaD Hano 188 118800, Quoting Hobhouse is not to suggest that his book
indicates support for the conclusions | draw from his quotation. It is true that Hobhouse went on
1o say: ' submit, then, that the proper limit of Perpetuity is that of lives in being at the time when
the setiement takes effect”” Id. But Hobhouse apparently had something quite different in mind,
a rule much more restrictive than was apparently acceptable then and one that would hardly be
acceptabie todav: “[tihat land should not be settled on anybody not in existence when the
Settlernent takes effect”” That is, future interests wholly or partly in favor of unborn persons—-class
gifes subiect 10 open—shoukd be prohibited. “[Elach generation in turn, he urged, “should be
absalule Owner of its possassions, and not share the ownership with the Dead or with the Uinborn.”
id. at 190-91.

*The plausible function of the rack-on 21-year part of the perxod is to allow the inclusion of
after-born members of a generatian occupied by lives in being at the creation of the interese. See
text at 578 supra.
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measured by actual measuring lives or by the 90-year praxy of the Unifory,
Act.’® The expiration of the period is not scientifically designed to seif-adjus,'
so that it coincides in each case with the death of the last living membey
the youngest generation of descendants known and seen by the donor. To Paim
this out, however, does not mean that the period or its proxy works poorly. i,
fact, it works well because its length is sufficient to provide a margin of safes.
With respect to almost all if not ail dispositions that seek to go through the
lives of that youngest known-and-seen generation, actual vesting will occy,
prior to the expiration of the period.”' The period, in other words, is aimog
never underpermissive.

Obviously, there is a cost of having an imprecise period that performs
margin-of-safety rather than a precisely self-adjusting function: It will some.
times be overpermissive. That is, an imprecise period that in almost all if not
all cases extends beyond the death of the iast living member of the youngest
known-and-seen generation®* will of necessity be generous enough to allow
some donors in some cases to extend controt through or into generations
completely unknown and unseen by them.3? Perpetuyity saving ctauses and, in

WSae text at 577-8 supra concemning how the allowable waiting period under wait-and-swee
performs a margin-of-safsty rather than a precisely seif-adiusting function. This discussion, of
course, aiso applies to the period of time determined by the perpetuity-periad component of a
saving clause.

11See notes 8 and 29 supra,

1245 the following chart shows, life expectancies increased dramaticaily during the Frst hak
of this century, and have been inching slowly upwands since then. In sheer numbers of years, it
therefore takes longer for a whole generation of descendants to die out than ever was thought
possible at an earlier time.

Year of Birth Life Expectancy at Birth

1982 75
1980 74
1970 71
1960 70
1950 68
1940 63
1930 60
1920 54
1910 50
1900 47

Sources: .5, Bureau of the Census, Statistical Abstract of the United States: 1986, Tables
106 and 108 at 68—-69 {106th ed. 1985); U.5. Bureau of the Census, Historical Statistics of
the United Swuates, Table 8 107115 at 55 (Part 1, 1975).

A word of caution about the years of life expactancy depicted above: They represent the average
number of years that members of a hypotheticai cohort would live if they were subject throughout
their lives 1o the age-specific mortality rates observed at the time of their births. This is the most
usual measure of the comparative longevities of diffecent populations, but it does shonen the
reported years of life sxpectancy if there are relatively large numbers of deaths occurring in the
first year of life. This factor declines in importance as infant mortality decreases.

1For example, suppose G in any of the foyr charted families dies prematurely enpugh so that his
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_ nce, their proxy, the 90-vear allowable waiting period under the
theif 357 + allow excessive dead-hand controi only if one asserts the view
umfa"““ne delimited by the youngest known-and-seen generation must never,
that tf; sllowed to be crossed™—ang can justify such a view by substantiating

- recise harm caused by those few individual cases in which it is crossed.
the pThe study cited earlier’s suggests that, on average, the youngest descen-

{ that donors know and see beiore they die is a 6-year old. The preceding
danm show that that youngest descendant seldom is a child.’ Seidom aiso
¢ al shat youngest descendant be at the other extreme, a great-great-grand-

wil s more likely, he or she is a grandchild, perhaps a great-grandchild.>

chiid.

dead_-:h-;::“" before any of his grandchildren are bom. (This would mean that G died bejore age 40'n
Family 1. before age 30 in Family il, before age 60 in Family I, and before age 70 in Family IV.) A
perpetinty saving clause could nevertheiess conter validity on G’s trust in Examples | and 2, The lives
ysed to aetermine the perpetuitv-period component of the Clause need not be limited to G's de-
Mnslivingaﬁ's death but ¢an be tailoned to inchude the descendants of G's parents or grand-
parens living at G's deaty. This would normailv sweep in some very young descandants. Similarly,
because the Uniform Act is based on averages, ('s premature death would not reduce the 90-vear
aliowablewaitingperiod. The prospecioftheline being exceededin such cases shouid cause no undue
concem, however, because the younger and more prematurely G dies, the likelihood of his actually
creating either disposition diminishes. The actual creation of such dispositions is much more likely
when G s will was executed after or shortly before and in anticipation of when the birth or conception
of his first grandchild. ¥, is anticipated to be imminent, not far off in the distant future.

“A perpetuity period that is neither overpenmissive nor underpesmissive could easily be
invented for cases in which the trust or other property arrangement fits conveniently within gen-
erational (ines, as in cases like Examples 1 and 2 above. Doing so, however, would reguire
replacing the traditional period of fives in being plus 21 years with a generational scheme. That
is, the Rule Against Perpetuities could be wholly revised o allow nonvested groperty interess to
remain nonvested through a specified generation lincluding its after-borm members), but no longer.
The specified generation could be identified as the youngest generation containing at least one
living member at the time of the ransfer. Such a generational scheme woukd be complex and
would require revising even the validating side of the Common-law Rule. which in turn would
requine rew leaming on the part of lawyers, even lawvers expert in estate planning. The major
source of the compiexity would come about from trving to devise a gensrational scheme that
would adapt to situations in which the trust does not fit conveniently into generatonal lines.

*Progress Report, supra note 14.

ey all four families, G must die prematurely for this 1o happen—5 or more years prematurely
in Family IV, 15 or mone years prematurely in Family |H, 25 or more vears prematurely in Famity
I, and 35 or more years prematurely in Family |,

¥ must outlive his life expectancy in all four families for this 1o happen—5 or more years
beyend his life axpectancy even in Famiiy i, (Creat-great-grandchildren are not even depiced in
the chans for Families §, i1, and 1V, but for the record G must live 25 or more years beyond his
life expectancy in Family i, 45 or more years beyond his life expectancy in Family Ill, and 65 or
more vears beyvond his [ife expectancy in Family IV.)

MTo take the two outer families first, the youngest descendant in Family | if G dies at age 75
woukd be a new-bom great-grandchild (S); G must die 15 or more years peemarurely ior that
youngest descendant o be a grandchild. In Family IV, at the other extreme. G's youngest descendant
will be 2 pair of new-bom grandchildren (X and ¥} if G dies at age 75: C must outlive his life
expectancy by 30 or more years for that youngest descendant to be a great-grandchild. As for the
in-between famithes, Families Il and NI, G's dying #t age 75 would mean that the youngest des-
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Whatever the generation, even with respect to the small fraction of dongr,
who, like G in Example 2, seek to exert maximum or near-maximum CONtry
both the Uiniform Act and perpetuity saving clauses preserve in an acceptaby
way the line between descendants donors knew and saw and those the,
never knew and saw, by praviding a period of time (ong enough to cove,
the former in nearly all if not all cases while, on average, exciuding th,
latter.®

cendant is a new-born great-grandchild (K) in Famity 1l and a S-year old grandchiid (2) in Famity
1.

Mt is doubtful that it can be demonstrated that, on average, a “causal-relationship™ formuia
for determining actuai measuning lives (see notes 10 and 14 supra and text accompanying note
17 supra) curtails the dead hand more appropriately than a statutory list or the 90-year proxy
thersfor. About cne point, there is no doubt: When domors seek (o exert maximum or rear-~-naximum
control, such as G did in Example 2 above, a “causal-relationship’ regime accommodates tham.
The ailowable waiting period using a “causal-relationship” formula can expand to a period of 90
years or more in such cases. in Exampie 2, for instance, the youngest “‘causal-relationship™
measuring life would presumably be G’s youngest descendant living at G's death. i that youngest
measuring life and the afer-bom grandchikiren, if there are any. live out their statistical life
expactancies {as determinad in Table 108 in U.5. Bureau of the Censys, Statistical Abstract of the
Unitwed States: 19856 at 69), the allowabie waiting period for each of the four families is more than
ample to validate the disposition in each case—and is longer in each case than the flat 90-year
waiting period under the Lniform Act:

Example 2 Under A “Causal-Relationship™ Regire

Youngest Projected Projecied
“C-R” Allowabie Tirme of
Medsuring Waiting Actual Unused
Farmitv Life Period Vesting End-Portion
| Slage ) 96 175+21) 50 46
1; K {age ) 96 (75+21) 60 36
1 Z iage 5! 92 (77 +21) 70 22
v X&' lage O) 96 75+21) 80 16

If the ““causal-relationship™ formula produces a projected allowable waiting period shorter than
the other methods, it occurs sporadically and only when the graater margin of safety provided by
a longer period is unlikely 1o be needed to accommodate the disposition—.e., if actuai vesting
is projected to occur within a shorter period of time., The difference in such cases 1s merely in the
length of the unused end-portion of the allowable waiting period, which s a mamer of no im-
portance at all so far as curtatiment of dead-hand control is concemed. In Example | above, for
instance, the youngest *“causai-refationshig”™ measuring ife is presumably G's youngest grandchild
living at G's death. in Families Il and IV, therefore, the projected “causal-relationship” waiting
period for Example | would be the same as that for Example 2, even though actual vesting in
Exampie 1 is projected to occur decades earlier. Only in Families } and H is the projected "causal-
relationship’” waiting period shaner for Example { than it is for Example 2, and in both of these
families the unused end-portion is equal to Family {li's and greater than Family [v's:
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il. SECTION-BY-SECTION ANALYS.IS OF
THe UNIFORM ACT, WITH STATUTORY TEXT

This part of the article turns to a section-by-section analysis of the Uniform
Act. it is presented in the following format: The text of each section is first set
forth, followed by a commentary explaining the section’s import and the ra-
rionale of certain of its features. The commentary presented here is considerably
briefer than the actual set of Comments appended to the Act. The Comments
appended to the Act are quite detailed and contain numerous exampies de-
signed to assist lawyers and judges in applying the Act to actual cases.
SECTION 1. STATUTORY RULE AGAINST PERPETUITIES.
{a) A nonvested property interest is invalid unless:

(1) when the interest is created, it is certain to vest or terminate no later than

21 years after the death of an individual then alive; or

{2} the interest either vests or terminates within 90 years after its creation.

{b) A general power of appointment not presentiv exercisable because of a
condition precedent is invaiid unless:

{1) when the power is created, the condition precedent is certain to be sat-
isfied or become impossible to satisfy no (ater than 21 years after the death of an
individual then aiive; or

{2) the condition precedent either is satisfied or becomes impossible to satisfy
within 90 years aiter its creation.

() A nongeneral power of appointment or a general testamentary power of
appointment is invalid uniess:

(1) when the power is created, it is certain to be irrevocably exercised
or othetwise 10 terminate no later than 21 years after the death of an individual
then alive; or

(2) the power is irrevocably exercised or otherwise terminates within 90 years
after its Creation.

(d} In determining whether a nonvested property interest or a power of
appoinmtment is valid under subsection {ali1), {b}(1]. or 1), the possibility
that a child will be bom to an individual after the individual's death is
disregarded.

Commentary. Section 1 establishes the Statutory Rule Against Perpetuities
{Statutory Rule). As provided in Section 2, the Uniform Act supersedes the
Common-law Rule Against Perpetuities {Common-taw Rule) in jurisdictions

Exampie 1 Under A “Causal-Rejationship” Regime

Youngest Projected Projected
“C-R" Allowabie Time of
Measurnng Waiting Actual - Unused
Family Life Period Vesting €nd-Portion
1 Z lage 251 7251 +21) 5 &7
1] Z (age 15) 82 (61 +21} 15 &7
m Z laga 5) 92 (71 +21} 25 67
v X&Y (age 0) 96 175 +21) 35 )
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previously adhering to it {or repeals any statutory version or variation thereey
previously in effect in the jurisdiction). The Common-law Rule (or the statuton,
version or variation thereot) is replaced by the Statutory Rule in Section 1 ang
by the other provisions of the Uniform Act.

Section 1{a) covers nonvested property interests, and will be the subsectigq
most often applicable, Subsections (b} and {c) cover powers of appointment,

Paragraph (1) of subsections (a), (b), and (¢} is a codified version of the
validating side of the Common-law Rule. In effect, paragraph (1) of thess
subsections provides that nonvested property interests and powers of appoint.
ment that are valid under the Common-law Rule Against Perpetuities, including
those that are rendered validt because of a perpetuity saving clause, continye
to be valid under the Statutory Rule and can be declared so at their incegtions.
This is an extremely important feature of the Uniform Act because it means
that no new iearning is required of competent estate planners: The practice of
lawvers who competently draft trusts and other property arrangements for thejr
clients is undisturbed.

Paragraph (2) of subsections {a), (b), and (c) establishes the wait-and-see
rule. Paragraph (2) provides that an interest or a power of appointment that is
not validated by paragraph (1), and hence would have been invalid under the
Common-law Rule, is given a second chance: Such an interest is valid if it
does not actually remain in existence and nonvested when the ailowable 90-
year waiting period expires; such a power of appaintment is valid if it ceases
to be subject to a condition precedent or is no longer exercisable when the
allowable 90-year waiting period expires.

The rule established in subsection (d) deserves a special comment. Sub-
section (@) declares that the possibility that a child will be born to an individuat
after the individual's death is to be disregarded. It is important 1o note that this
rule applies only for the purpose of determining the validity of an interest {or
a power of appointment) under paragraph (1) of subsection {aj, (b}, or (c}. The
rule of subsection id) does not apply, for exampie, to questions such as whether
a child who is bom to an individuai aiter the individual’s death qualifies as a
taker of a beneficial interest—as a member of a class or otherwise, Neither
subsection (d), nor any other provision of the Uniform Act, supersedes the
widely accepted common-law principle, sometimes codified, that a child in
gestation (a child sometimes described as a child en ventre sa mere) who is
later born alive is regarded as alive at the commencement of gestation.

The Iimited purpose of subsection (d} is to solve a perpetuity probiem
caused by advances in medicai science. The problem is illustrated by a case
such as “ta A for life, remainder to A’s children who reach 21" When the
Common-law Rule was developing, the passibility was recognized, strictly
speaking, that one or more of A’s children might reach 21 more than 21 years
after A’s death. The possibility existed because A’s wife twho might not be a
life in being) might be pregnant when A died. If she was, and if the child was
born viable a few months after A's death, the child could not reach his or her
21st birthday within 21 years aiter A's death. The device then invented to
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jidate the interest of A’s children was to ““extend” the aliowable perpetuity
va jod by tackingon a period of gestation, if needed. As a resuit, the commaon-
law perpewity period was comprised of three components: (1) a life in being
(2) plus 21 years {3) plus a period of gestation, when needed. Today, thanks
10 sperm banks, frozen embryos, and even the possibility of artificially main-
jaining the body functions of a deceased pregnant woman long enough to
the fetus to viability**—advances in medical science unanticipated
when the Common-law Rule was in its developmentai stages—having a preg-
aant wife at death is no longer the only way of having children after death.
These medicai deveiopments, and undoubtedly others to come, make the mere
addition of a period of gestation inadequate as a device to confer initial validity
under Section 1(a)1) on the interest of A’s chiidren in the above exampie. The
(ute of subsection {d), however, does insure the initial validity of the children’s
interest. Disregarding the possibility that children of A wiil be bomn after his
death ailows A to be the validating iife. None of his children, under this
asssmption, can reach 21 more than 21 years after his death.

Note that subsection (d) subsumes not only the case of children conceived
after death, but also the more conventional case of children in gestation at
death. With subsection (d) in place, the third component of the common-law
perpetuity period is unnecessary and has been jettisoned. The perpetuity period
recognized in paragraph (1) of subsections (a), (b), and (c) has only two com-
ponents: (1) a life in being (2) plus 21 years.

As o the legal status of conceived-after-death chiidren, that question has
not yet been resolved. For example, if in the above exampie A leaves sperm
on deposit at a sperm bank and after A's death a woman (A’s widow or another)
becomes pregnant as a resuit of artificial insemination, the child or children
produced thereby might not be included at all in the class gift.** Without trying
to predict how that question will be resolved in the future, the best way to
handle the problem from the perpetuity perspective is the ruie in subsection
(d) requiring the possibility of post-death children to be disregarded.

SECTION 2. WHEN NONVESTED PROPERTY INTEREST OR

POWER OF APPOINTMENT CREATED.

{a) Except as provided in subsections (b) and (c) and in Section 5(a), the time
of creation of a nonvested property interest of a power of appointment is deter-
mined under general principles of propeny law.

(b) For purposes of this [Acti, if there is a person who alone can exercise a
power created by a goveming instryment to become the ungualified beneficial
owner of (i} a nonvested property interest or (i) a property interest subject to a
power of appointment described in Section 1{b) or 1(c), the nonvested property
interest or power of appointment is created when the power 0 become the un-

“5ee Detroit Free Press, July 37, 1986, at 5A; Ann Arbor Mews, Oct, 30, 1978, at C5 (AP
story); N.Y. Times, Oec. 6, 1977, at 30: MN.Y. Times, Dec. 2, 1977, at 816.

M CF, ResTATEmENT (SECOND) OF PROPERTY (DONATIVE TRANSFERS) introductory Note to Ch. 26 at
2-1 (Tent. Draft No. 9, 1986).
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qualified beneficial owner terminates. |For purposes of this (Act), a joint
with respect to community property or 10 manital property under the Unifn,
Marital Property Act held by individuals married to each other is a power gy,
cisable by one person aione.)

ic) For purposes of this [Act], 2 nonvested property interest or a power 4
appointment arising from a transfer of propenty to a previously funded trust o,
cther existing property arrangement is created when the nonvested propeny interey
ar pawer of appeintment in the original contribution was Created.

Commentary. Section 2 defines the time when, for purposes of the Uniform
Act, a nonvested property interest or a pawer of appointment is created. The
peried of time allowed by Section 1 is measured from the time of creation of
the nonvested property interest or power of appointment in question. Section
5, with certain excegtions, provides that the Uniform Act applies only 1o
nonvested property interests and powers of appointment created on or after
the effective date of the Act.

Section 2(a) provides that, with certain exceptions, the time of creation
of nonvested property interests and powers of appointment is determined
under general principles of property faw. Because a Will becomes effective
as a dispositive instrument upon the decedent’s death, not upon the execution
of the Will, general principles of property law determine that a nonvested
property interest or a power of appointment created by Will is created at the
decedent’s death. With respect to an inter vivos transfer, an interest or power
is created on the date the transfer becomes effective for purposes of property
law generally, normally the date of delivery of the deed or the funding of
the trust. As for a nonvested property interest or a power of appointment
created by the testamentary or inter vivos exercise of a power of appointment,
general principies of property law adopt the “reiation back’ doctrine. Under
that doctrine, the appointed interests or powers are created when the power
was created, not when it was exercised, if the exercised power was a non-
general power or a general testamentary power. If the exercised power was
a presently exercisable general power, the relation back doctrine is not fol-
lowed; the time of creation of the appointed property interests or appointed
powers is regarded as the time when the power was irrevocably exercised,
not when the power was created.

Section 2(b) pravides that, if one person can exercise a power to become
the unqualified beneficial owner of a nonvested property interest (or a property
interest subject tc a power of appointment described in Section 1(b} ar 1{c)),
the time of creation of the nonvested property interest ior the power of ap-
pointment) is postponed untii the power to become the unqualified beneficial
owner ceases to exist. This is in accord with existing common law. The standard
example of the application of this subsection would be a revocable inter vivos
trust. For perpetuity purposes, both at comman law and under the Uniform
Act, the nonvested property interests and powers of appointment created in
the trust are created when the power to revoke expires, usually at the settlor’s
death.
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ion 2(c) provides that nonvested property interests and powers of
e ent arising out of transfers 1o a previously funded trust or other existing
appo'“u"a"anggment are created when the nonvested property interest or
prope";. appointment arising out of the original contribution was created. This
wer an administrative difficuity that can arise at common law when sub-
voids ransfers are made to an existing irrevocable inter vives trust. Arguably,
. mon law, each transfer starts the period of the Rule running anew as to
ae wransier. The praspect of staggered periods is avoided by subsection (c).
'h;:;secﬁ"’" ic) is in accord with the saving-clause principle of wait-and-see
Su raced by the Uniform Act. if the imevocable inter vivos trust had contained
eTa ving clause, the perpetuity-period component of the clause would be mea-
:u "ed by reference 10 lives in being when the originai contribution to the trust
was made, and the clause would cover subsequent contributions as well.

SECTION 3. REFORMATION.

Upon the petition of an interested person, a court shali reform a disposition in
the manner that most ciosely approximates the Wranséeror's manifested plan of
distribution and is within the 90 years allowed by Section 1{a)2}, 11bX2), or 1{c}2)
ifs

{1 a nonvested property interast or a power of appointment becornes invalid
under Section t istatutory rule against perpetuities); i

{2} a class gift is not but might become invalid under Section 1 (statutory ruie
against perpetuities) and the time has amrived when the share of any ciass member
is to take effect in possession or enjoyment; or

(3) a nonvested property interest that is not validated by Section 1{a}1) can
vest but not within 90 years after its creation.

Commentary. Section 3 directs a court, upon the petition of an interested
person,* to reform a disposition within the {imits of the aliowable 90-year
period, in the manner deemed by the court most ciosely to approximate the
transieror's manifested pian of distribution, in any one of three circumstances.
Section 3 applies only to dispositions the validity of which is governed by the
wait-and-see element of Section 1(2X2), 1(b)(2), or Hc)(2); it does not apply
to dispositions that are initially valid under Section 1{aj(1}, 1(b)X1), or 1{c)(1)}—
the codified version of the validating side of the Common-law Rule.

This section will seldom be applied. Of the fraction of trusts and other
property arrangements that are incompetently drafted, and thus fail to meet
the requirements for initial validity under the codified version of the validating
side of the Common-taw Rule, almost all of them will have terminated by their
own terms long before any of the circumstances requisite to reformation under
Section 3 arise.

if, against the odds. one of the circumstances requisite to reformation does-

arise, it will be found easier than perhaps anticipated to determine how best

“The “interested person” who wouild frequenty bring the reformation suit would be the
ustee.

27
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to reform the disposition.*> The court is given two criteria to work with: (i) the
transferor's manifested plan of distribution, and (ii) the allowabie 90-year pe,
riod. Because governing instruments are where transferors manifest their plang
of distribution, the imaginary horribie of courts being forced to probe the ming,
of long-dead transierors will not materialize.

The theory of Section 3 is to defer the right to reformation untit reformatigy,
becomes truly necessary. Thus, the basic rule of Section 3(1) is that the rigjy
to reformation does not arise until a nonvested property interest or a power of
appointment becomes invaiid; under Section 1, this does not occur until the
expiration of the 90-year allowable waiting period.** As noted above, thj,
approach substantially reduces the number of reformation suits. It also is cop.
sistent with the saving-clause principle embraced by the Uniform Act. Deferring
the right to reformation until the allowabie waiting period expires is the oniy
way to grant every reasonable opportunity for the donor’s disposition to work
itself out without premature interference.*

“Note that reformation under Section 3 is mandatory, not up to the discretion of the coyn,
Consequently, as noted in the Comment to Section 3, the common-law doctrine of infectiou,
invalidity is superseded by the Act.

“Perhaps the easiest way k0 illustrate the operation of Section 3 is to provide one of the severy
axampies contained in the Comment 1o that section. it may be noted that the trust established in
this exampie is abnormad in that the donor, G, tried 1o exoeed the fair balance between descendans
he knew and those he did nat know. Consequently, the trust is not likely 10 terminate by its own
terms befone the expiration of the allowabie 90-year waiting period.

Multipie-Generation Trust. G devised property in trust, directing the trustee 10 pay the incoms

"o A for life, then to A's children for the life of the survivor, then to A's grandchikiren for the

life of the survivor. and on the death of A's last surviving grandchild, the corpus of the trust is

to be divided among A's then-living descendants per stirpes; if none, to” a spacified charity. G

was survived by his chiid {A} and by A's two minor children (X and ). Afver G's death, another

child (Z) was bom 0 A. Subsequentty, A died, survived by his children (X, ¥, and 2) and by

three grandchitdren (M, N, and O).

The validity of the remainder interest in the corpus in favor of A's descendants who survive
the death of A's [ast surviving grandchild and the aitemative remainder interest in the compus
in favor of the specified charnity is govemed by Section 1ia}{2).

Likely, some of A's grandchildren will be alive on the 90th anniversary of C's death. If so,
the remainder interests in the corpus of the trust then bacome invalid under Section (N2,
giving rise ko Section 3{1)s prerequisie to reformation.

How a cowrt should reform G's disposition is rather apparent if time is taken to work through
the example. in reforming G's disposition so that it comes as close as possible to his maniesed
plan of distribution without exceeding the allowable 90-year period, the Comment to Section 3
suggests that the court should order the following: (i) close the class in favor of A's descendans
as of the 90th anmiversary of G's death (preciuding new entrants thereafier), (il mave back the
time when survivorship s required, so that the remainder interest is transformed into one that n
in favor of G's descendants who survive the 90th anniversary of G's death (cather than in favor of
those who survive the death of A's last surviving grandchild), and (i) redefine the class so that
its makeup is formed as if A's {ast surviving grandchiid died on the 90th anniversary of G's death.

The Restatemnent (Second) is in accond, Reformation is provided for in the Restatement only
if the nonvested property interest becomes invalid after waiting out the allowable waiting period.
RESTATEMENT (SECONC) OF PROPERTY {DONATIVE TRANSFERS) § 1.5 (1983).

“The Committee specificaliy rejected the wdea of granting a right to reformation at any time
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At the same time, the Uniform Act is not inflexible, for it grants the right
. tion before the expiration of the 90-year allowabie waiting period
tohm it becomes necessary to do so or when there is no point in waiting that
v .od out. Thus subsection (2}, which pertains to class gifts that are not yet
g:: still might became invalid under the Statutory Rule, grants a right to ref-
ymation whenever the share of any ciass member is entitled to take effect in
ion or enjoyment. Were it not for this subsection, a great inconvenience
 and possibly injustice could arise, for a class member whose share had vested
within the allowable period might otherwise have to wait out the remaining
part of the 9() years before obtaining his or her share.+ Reformation under this
mon will seldom be needed, however, because of the comeon practice
of structuring trusts to split into separate shares or separate trusts at the death
of each income beneficiary, one such separate share or separate trust being
created for each of the income beneficiary’s then-living chiidren; when this
pattern is foilowed, the circumstances described in subsection (2) will not
arise.*

on a showing of a violation of the Common-iaw Rule, as some states have done. The expetience
under these statutonily or judicially established reformation principies has not been satistactony.
The courts have iowered age contingencies to 21, an unwarramed distortion of the donor's intention
because, like Example 1 (discussad at ¥ext actompanying notes 25-26 supra), the cases were such
that the vesting of the beneficiaries’ interesss would aimos cenainly occur well within the period
of ime determrined by the perpewuity-period component of a saving clause or, in the absence of
such a clause, well within the time allowed by a wait-and-sea element such as would be effected
by the Liniform Acy. The cases lowering age contingencies 10 11 are coilected and discussed in
waggoner, Ferpetsity Reform, 81 Mok, L. Rev, 1718, 1757 n.103 (1983).

wsubsection {2) is Hhustrated by the following example, taken from the Comment to that

subsection.

Age Cortingency in Excess of 21. G devised property in trust, directing the trirstee 1 pay the
incame 10 A for iife, then 10 A's children'; the corpus of the trust is o be equally divided
among A's childeen who reach the age of 30. G was survived by A, by A's spouse (H), and by
A's two children (X and Y, boﬁ:dﬁnmmmmeaeedmmcdled After G's
death, another child {Z) was bom to A,

mmmumwmwmnumum&mmuzl.memadmsmm
interest becomas invatid only if an inverest of a ¢lass member neither vests nor terminates within
90 years after G's death. Although uniikedy, suppose that at A's death (prior to the expiration of
the 90-year penod), Z's age was such that he or she could be alive but under the age of 30 on
the 90th anniversary of G's death. Suppase further that at A's death X and Y were over the age
of 30, Z's interest and hence the class gift as 2 whole is not yet invalid under the Statueory Rule
because Z might die under the age of 30 within the 90-year period following G's death; but
the class gift might become invalid because Z might be alive and under the age of 30, 90 yeans
after G's death. Consequently, the prerequisites to reformation in subsection {2) are satisfied,
and a court would be justified in reforming G's disposition 10 provide that I's interest is contingent
on reaching the age Z can reach if Z lives 1o the 90th anniversary of G's death. This would
render Z's imerest valid so far as the Statusory Rule Against Pecpensities i concemad, and allow
the clasy gift as a whole 10 be declared valkl. X and Y would thus be entitled immediately to
their onedhird shares each. ¥ Z's interest tater vestad, Z would receive the remaining one-thind
share, If Z failed % reach the reguired age under the reformed disposition, the remaining one-
third share wouki be divided aquaily between X and ¥ or their successors in interest.

“The exampie in note 47 supra was purposely structured 1o ilkustrace the application of Section
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Subsection (3) also grants the right to reformation before the 90-year
waiting period expires. The circumstance giving rise to the right to reformation
under subsection (3) occurs if a nonvested property interest can vest but not
before the 90-year period has expired. Though unlikely, such a case cap
theoretically arise. If it does, the interest—unless it terminates by its own
terms earlier—is bound to become invalid under Section 1 eventualiy. Therp
is no point in deferring the right to reformation until the inevitable happens,
The Uniform Act provides for early reformation in such a case, just in Case
it arises.*

3(2). In an actual trust, however, it would be more likely that G's disposition would be structureq
quite differently. On A's death, the tvpical trust would divide into equal shares lor trusts), one
share each for A's then-living children (and one share sach for the then-living descendants of any
of A's chiidren who had predeceased A). The separate share or trust for each then-living child
would pay the income from that share to that child until the child dies or reaches 30, whichewsr
oCcurs first, with the corpus of that share going outnght to that child if he or she reaches 30; thers
would also be an appropriate gift over if the child dies before reaching 30.

If the trust were structured this way. the so-called sub-ciass doctrine would apply, eliminating
the need 10 petition for reformation on A’s death in order for X and Y 10 receive their share
immediately. The trust would divide into three separate shares when A died, one share for X, one
foe ¥, and one for Z. Under the sub-class doctrine, the validity of the interests of X and Y would
not depend on the validity of I's interest. Because X and ¥ were living at G's death, their intenssy
Wene CErtan 10 vest or terminate within their own lifetimes, and were thersfore initially valid under
Section 1(aK1], the codified version of the validating side of the Common-iaw Ruie. NO reformation
suit would be necessary for X and Y to receive the comus of their respective shares immediately
on A's death. The validity of the interest of the after-bom child, Z, in the corpus of his or her
separate share or trust would be governed by the wait-and-see element of Section 1{aN2). On the
facts given (unlikely as they are to arise), it would be impossibie for Z's interest to vest withm the
90-year waiting period. Section 3(3) wouid therefore appiy to allow an interested person 10 petition
for reformation of Z's interest; such 2 reformation suit, which would be a less pressing marer
bacause Z's income interest would be valid, would probably result in lowering the age contingenty
with respect 1o Z's nonvested interest In the corpus of his or her share or trust to the age Z can
reach on the 30th anniversary of G's death. The point is, however, that even in this exceedingly
unlikely factsal situation, such a reformation suit wouid not be necessary in order for X and Y 1o
receive their shares.

“)n addition to the situation with respect to Z's interest in the exampie in note 48 supra, the
application of Section 3(3) can be illustrated by the icllowing example, taken from the Comment
to that subsection:

Case of An Interest, As of Its Creaton, Being impossibie to Vest Within the Allowable 90-Yea
Period. G devised property in trust, directing the trustee to divide the income, per stirpes, amon
G’s descendants from time to time living, for 100 vears. At the end of the 100-year penod
iollowing G's death, the frustee is to distribute the corpus and accumulated income to G's then-
living descendants, per stirpes: if none, 1o the XYZ Charity.

The nonvested property interest in favor of G's descendants who are living 100 years aier
G's death can vest, but not within the ailowable 90-year period of Section 11a)(2), The interes
would violate the Common-law Rule, and hence is not validated by Section 1(ai1), because
thare is no validating life. in these tircumstances, a cowt, on the petition of an interested person,
is required by Section 313} to reform G's disposition within the limits of the allowable 90-vea
period. An appropriate result woukl be for the court 1o lower the petiod following G's dea
fram a 100-year period 10 4 90-year period.
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SECTION 4. EXCLUSIONS FROM STATUTORY RULE AGAINST PERPETUITIES.

Section | (statutory rule against perpetuities) does: not apply to:

(1} a nonvested property interest or a power of appointment arising out of a
nongdonative ransfer, except a nomvested property interest or a power of appoint-
ment arising out of (i} a premarital or postmarital agreement, lii) a separation or
divorce settiernent, (iii} a spouse’s election, (iv) a similar arrangement arising out
of a prospeciive, existing, or previous marital relationship between the parties, (v)
a contract to make or not to revoke a will or trust, {vi} a contract to exercise or
not to exercise a power of appointment, (vii) a transfer in satisfaction of a duty of
support, Or {viiil a reciprocal transier;

(2) afiduciary's power relating to the administration or management of assets,
inciuding the power of a fiduciary to seil, lease, or morgage propesty, and the
power of a fiduciary to determine principal and income:

{3) a power 0 appoint a fiduciary;

{4) adiscretionary power of a trustee 1o distribute principal before termination
of 2 trust to a beneficiary having an indefeasibly vested interest in the income and
principal;

(5) a nonvested property interest heid by a charity, government, or govemn-
mental agency or subdivision, if the nonvested property interest is preceded by
an interest held by another charity, government, or governmemal agency or
subdivision;

(6) a nonvested property interest in or a power of appointment with respect
10 a trust or other property arangement forming part of a pension, profit-sharing,
stock bonus, health, disability, death benefit. income deferrai, or other current or
deferrad benedit plan for one or more employees, independent contractors, or their
beneficiaries or spouses, to which contributions are made for the purpose of
distributing %0 or for the benefit of the participants or their beneficiaries or spouses
the propesty, income, or principal in the trust or other property arrangement, except
a nonvested propefty interest or a power of appointment that is created by an
election of a participant or a beneficiary or spouse; or

{7) a property interest, power of appointment, or arrangement that was not
subject 1o the common-law rule against perpetuities or is excluded by another
statute of this State.

Commentary. Section 4 lists the interests and powers that are excluded
from the Statutory Rule Against Perpetuities. This section is in part declaratory
of existing common law but in part not. Under subsection {7), all the exclusions
from the Cammon-law Rule recognized at common law and by statute in the
state are preserved.

The major departure from existing common law comes in subsection (1).
in iine with long-standing scholarly commentary,® subsection (1} exciudes

06 ApERICAN Law OF PrOPENTY & 24 56 at 142 (A. Casner ed. 1952); L. Simes & A. Smith, The
Law of Future Imeresss § 1244 a1 159 (2d ed. 1956); Leach, Perpeturties: New Absurdity, Judicial
and Statusory Correctives, 73 Hamv. L Rev. 1318, 1321-22 {1960); Leach, Perpetwities i a
Nutshedl, 51 Haxv, L. Rev. 538, 680 (1938). See aiso Metropolitan Tranmsportation Authority v.
Bruken Reaity Corp., 67 N.Y.2d 156, 492 M.E2d 379, 184 (1986); ReSTATEMENT (SECOMD) OF
ProrerTy {DONATIVE TRANSFERS) Introduction at | (19830,
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nondonative transfers from the Statutory Rule. The Rule Against Perpetuities jg
an inappropriate instrument of soctal policy to use as a control on such ar.
rangements. The period of the Rule—a life in being plus 21 yvears—is suitable
for donative transters only, and this point applies with equal force to the 9.
vear allowable waiting period under the wait-ang-see eiement of Section 1
That period. as noted. represents an approximation of the period of time that
would be produced, on average, by tracing a set of actual measuring lives
identified by statutorv list and adding a 21-vear period following the death of
the survivor.

Certain types of transactions—although in some sense supported by con-
sicderation. and hence arguably nondonative—arise out of a domestic situation,
and should nat be excluded from the Statutory Rule. To avoid uncertainty with
respect to such transactions, subsection (1) lists and restores such transactions,
such as premarital or postmarital agreements. contracts 10 make or not to revoke
a will or trust, and so on., to the donative-transiers category that does not qualify
for an exclusion,

The Draiting Committee recognized that some commercial transactions
respecting land or minerai interests, such as options in gross (including rights
of first refusal), leases to commence in the future, nonvested easements, and
top leases and top deeds in commercial use in the oil and gas industry, directly
or indirectiv restrain the alienability of property or provide a disincentive to
improve the property. Although controliing the duration of such interests is
desirable, they are excluded from the Statutory Rule by the nondonative-transiers
exclusion of subsection (1). The reason, again, is that the period of a life in
being plus 21 years—actuai or by the 90-year proxy--is inappropriate for them;
that period is appropriate for famity-oriented, donative transfers.

The Committee was aware that a few states have adopted statutes on
perpetuities that include special limits on certain commercial transactions.’’
and in fact the Committee itseif drafted a comprehensive version of Section 4
that would have imposed a 40-year period-in-gross limitation in specified cases.
In the end, however, the Committee did not present that version to the National
Conference for approval because it was of the opinion that the control of
commercial transactions that directly or indirectly restrain alienability is better
left to other types of statutes, such as marketable title acts’ and the Uniform
Dormant Minerat Interests Act, backed up by the potential application of the
common-law rules regarding unreasonable restraints on alienation.

SECTION 5. PROSPECTIVE APPLICATION.

ia) Except as extended by subsection (b}, this {Act] applies t0 a nonvested
property interest or a power of appointment that is created on or after the eifective
date of this [Act]. For purposes of this section, a nonvested property interest or a
power of appointment created by the exercise of 2 power of appointment is created

SE.g., FLA, 5TaT. § 689.22(3)a); . Rev. Star. ch, 30, § 1944a).
itf g., the Uniform Simplification of Land Transiers Act.
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when the power is irrevocably exercised or when a revocable exercise becomes
imevocable.

i) if a nunvested property interest or a power of appoimment was Created
pefore the effective date of this [Act) and is determined in a judicial proceeding,
commenced on or after the effective date of this [Act), to viciate this State's rule
against perpetuities as that rule existed before the effective date of this [Act, a
court pon the petition of an interested person may reform the disposition in the
manner that most closely approximates the transferor's manifested plan of distri-
bution and is within the limits of the rule against perpetuities applicable when the
nonvested propefty interest or power of appoiniment was created.
Commentary. Section 5 provides that, except for Section 5(b), the Uniform

Act applies only to nonvested property interests or powers of appointment
created on or after the Act’s effective date. The second sentence of subsection

(a) establishes a speciai rule for nonvested property interests (and powers of

appointment) created by the exercise of a power of appointment. The impont
of this speciai rule, which applies to the exercise of ail types of powers of
appointment {general testamentary powers and nongeneral powers as weil as

exercisable general powers), is that all the provisions of the Uniform
Act except Section 5(b) appiy if the donee of a power of appointment exercises
the power on or after the eéfective date of the Act, whether the donee's exercise
is revocable or irrevocable. In addition, all the provisions of the Act except
Section 5(b) appiy if the donee exercised the power before the effective date
of the Act if (i) that pre-effective-date exercise was revocable and (i) that
revocable exercise becomes irrevocable on or after the effective date of the
Act. The special rule, in other words, prevents the common-iaw doctrine of
relation back from inappropriateiy shrinking the reach of the Act.

Although the Statutory Rule does not apply retroactively, Section 5(b)
authorizes a court to exercise its equitable power to reform instruments that
contain a violation of the state’s former rule against perpetuities and to which
the Statutory Rule does not apply because the offending property interest or
pawer of appointment was created before the effective date of the Act. Courts
are urged in the Comment to consider reforming such dispositions by judicially
inserting a saving clause, because a saving clause would probably have been
used at the drafting stage of the disposition had it been drafted competently.
To obviate any possibility of an inequitable exercise of the equitable power to
reform, Section 5{b) limits its recognition of the authority to reform to situations
in which the violation of the former rule against perpetuities is determined in
a judicial proceeding that is commenced on or after the effective date of the
Act. The equitable power to reform wouid typically be exercised in the same
judicial proceeding in which the invalidity is determined.

SECTION 6. SHORT TITLE.

This [Act] may be cited as the Uniform Statutory Rule Against Perpetuities,

SECTION 7. UNIFORMITY OF APPLICATION AND CONSTRUCTION,

This {Actl shall be appiied and construed to effectuate its general purpose to make

uniform the iaw with respect 10 the subject of this [Acti among states enacting it
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SECTION 8. TIME OF TAKING EFFECT.
This {Act] takes eifect
SECTION 9. [SUPERSESSION] [REPEALI.

This (Act) [supersedes the rule of the common law known as the rule Baing
perpetuities] [repeals (list statutes to be repealed)|.

I1l. CONCLUSION

The Uniform Act makes wait-and-see fair, simple, and workabie, ang i
does so without authorizing excessive dead-hand control. Coming, as it dog
on the heels of the Restaterent (Second)’s adoption of wait-and-see, perpetuny
reform in this country may at long last be achievable. The Act deserves serigy,
consideration for adoption by the varicus state legislatures.
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Modernizing

e

here is now an opportunity for
the various states to moxiernize
the ancient Rule against Perpetui-
ties. Ancient though it may be, it contin-
ues to plague bona fide purchasers and
ophionees of various real property inter-
ests, as well as drafters of wills and trusts.
The National Conference of Com-
missioners on Uniform State Laws
{NCCUSL) has approved and recom-
mended for adoption by the various
states 2 Uniform Statutory Rule Against
Perpetuities Act (USRAF). The pro-
posed Act has gained the approval of the
American Bar Association, the Ameri-
can College of Real Estate Lawyers and
the American College of Probate Coun-
sel. In the jurisdictions in which it is
adopted, it could bring welcome relief to
lawyers who practice in the fields of real
estate, probate and trust law, as weil as
otherswho forget the draconian effect of
an inadvertent violation of the long es-
tablished rule with respect to remoteness
of vesting. The states of South Carolina
and Nevada acted quickly and have
adopted USRAP effective fuly 1, 1987.
The common law Rule against Per-
petuities, as stated in Gray, The Rule
Against Perpetusties (4th ed., 1942) at
page 191, is: “No interest is good uniess
it must vest, if at all, not later than

Julv/ August 1987

By James M. Pedowitz

twenty-one years after some life in being
at the creation of the interest.’ Many
states have adopted statutory provisions
which follow the rule either strictly or
with some modifications. Some state
statubes also limit the suspension of the
power of alienation by the same time
standard.

The common law rule and its statu-
tory derivatives require the attention of
the courts all too frequently, particularly
since careful drafters easily can avoid its
impact. Most recently, in Metropolitan
Transp. Auth. v Bruken Realty Corp.
(492 N.E.2d 379 (N.Y. 1986}), the high-
est Court in New York considered
whether that part of the New York stat-
utory rule that limits remote vesting ap-
plies to certain preemptive rights. After
reviewing the law and the statute, the
Court decided the case upon principles
of the "reasonabieness” of the particutar
preemptive right, and the public nature
of one of the parties to the transaction.

The Metropolitan Transportation
Authority decision referred to other cir-
cumstances that required application of
the rule; e.g.. for options appurtenant to
leases (See Buffalo Seminary 1.
McCarthy, 337 N.E2d 76 (N.Y. 1983),
to mineral tights (Weber o Texas Co.,
83 E2d 807 (5th Cir. 1936), cert. denied

299 U.5.361 (1936)). to franchise rights
(Todd . Citizens' Gas Co., 46 F.2d 855
(7th Cir. 1931), cert. denied, 283 U.S.
852 (1931) [dicta}), for options to
expand an easement (Caruthers .
Peoples Natural Gas Co., 38 A.2d 713
(Pa. Super 1944)} or to acquire an
interest in a party wall if the optionee
decided to build adjacent to the option-
or's land {Beloit Bldg. Co. v. Quinn, 66
P2d 549 (Kan, 1937)) Recent decisions
have held that, because the management
of condominium developments has a
valid interest not only in securing the
occupancy of the units but also in pro-
tecting the ownership of the common
areas and the underlying fee, its pre-
emptive rights to repurchase units
before saie to third parties should be
excepted from the operation of the rule.
(See, e.g.. Cambridge Co. v. East Slope
inv, Corp., 700 P2d 537 (Colo. 1988);
Anderson v. 50 E. 72nd 5t. Condo-
minium, 492 N.Y.5.2d 989 (N.Y. Sup.
1985); see generally, Note, Condomin-
iums and the Right of First Refusal, 48 St.
John'sL.Rev.1146,1149 et seq. See aiso
Anderson v, 30 E 72nd 5t Condo-
minium, 305 N.Y.S. 2d 101 IN.YA.D.
1986).)

The foregoing is merely an indica-
tion of current aspects of the problem in
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~ne state: the problems exist in most jur-
-sdictions, LSRAP wouid do away with
:he common iaw rule and with any state
starutory ruie with respect to remoteness
or vesting, and replace it with a new
modernized version that wiil be under-
stood more easily, and will be simpler to
apply.

Crof. Lawrence W. Waggoner of the
University of Michigan Law School was
the reporter of the drafting committee of
CCUSL that produced USRAP as a
uniform law. It was approved and rec-
ommended for enactment by the state
representatives at the annual conference
of the commissioners held in Boston
August 1-8, 1986. The prefatory note
accompanving the Act, written by Wag-
goner, indicates that the common law
rule on remoteness of vesting is altered
by adopting a “wait and see" approach,
as previously set forth in the American
Law Institute’s Restatement (Second) of
Property, but with certain variations.

The pretatory note first explains
that the common law rule has both a
validating and invalidating side, as
follows:

Validating side of the common law
rufe. A non-vested property interest
is valid when it is created (initially
valid) if it is then cerfain either to
vest or to terminate {fail to vest)
within the lifetime of an individual
then alive, or within 21 years after
the death of that individual.

Invalidating side of the common
law rule. A non-vested property
interest is invalid when it is created
{initiaily invalid) if there is no indi-
vidual then alive with respect to
whom there is a certainty that the
interest either will vest or terminate
within the individual’s lifetime, or
within 21 years atter that individ-
ual's death.

The invalidating side focuses on a
lack of certainty, which means inval-
idity under the common law rule is not
dependent on the actual events that sub-
sequently occur, but only on possible
post-creation events. Since actual post-
creation events are irrelevant at
common law (even those known at the
time of the controversy) so that interests
in fact would vest well within the period
ot a life in being plus 21 years as pro-
vided in the rule, they are nevertheless
invaiid if at the time of the creation of the
interest there was any possibility, no
matter how remote, that it might not vest
wvithin the permussible time period.
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The harshness of the common law
rute led schoiars to consider an accept-
able alternative. The "wait and see’
approach isone such alternative that has
gained considerable support, although
there is still debate, particularly in the
academic community, on the accepta-
bility of that alternative as the preferred
solution to the problem.

The Restatement (Second) of Prop-
erty {Donative Transfers) adopts the
wait and see approach, and its introduc-
tory note to chapter 1 at pl3 {1983)
states it “is largely motivated by the
equality of treatment that is produced
by placing the validity of all non-vested
interests on the same plane, whether the
interest is created by a skilled draftsman
or one not so skilled”. For an opposing
point of view, one should read
Dukemenier, Perpetuities: The Measur-
ing Lives, 85 Colum. L. Rev. 1648
(1985),

Under the Uniform Act, the vali-
dating and invalidating sides are set
forth as follows:

Validating side of the new statutory
rule. A non-vested property interest
isinitially valid if, when it is created,
it is thent certain either to vest or to
terminate (fail to vest) within the
lifetime of an individual then alive
or within 21 years after the death of
that individual, The validity of a
non-vested property interest that is
not initiglly valid remains in
abeyance. Such an interest is valid if
it actually vests within the allow-
able waiting period after its
creation.

{nvalidating side of the new statu-
tory rule. A non-vested property
interest that is not initially valid be-
comes invalid if it neither vests nor
terminates within 90 years, the
allowable waiting period after its
creation.

Thus, the Uniform Act takes a rad-
ical step in using a flat period of 90 years
tor the allowable waiting period, instead
of lives in being plus 21 vears. The rea-
soning is that the 90-year period, on
average, would approximate average
lives in being pius 21 years after the crea-
tion of an inferest, in most actual
situattons.

The comments to the Uniform Act
contain various exampies to support this
analysis. The adoption of the Hat 90-
year waiting period avoids the tortucus
and often difficult process of identifving
and tracing appropriate measuring lives.

»

Althougn there 1s bound to be somecrit-
icism of this departure from the tradi
tional "lives in being plus 21 years”
measurement, it certainly will be much
easier to appiy.

As a final protective step to help en-
sure caITying out the intent ot a donoror
testator who has violated the new statu-
tory rule, there are provisions for re-
formation of the instrument that created
the interest, o approximate the trans-
feror’s manufested intention and thus to
avoid a total destruction of the gift or
devise,

Oneteature ot the Uniform Act that
should appeal to most real estate practi-
tioners is that the new statutory rule
applies only to donative transfers and 1s
inapplicable to genuine commerdial
transactions. Although this is a radical
change, it will have nc immediate effect,
since the Uniform Act is prospective
only, and existing documents and trans-
fers would remain unaffected.

However, there generally has been
considerable support among the mem-
bers of the real estate bar for the exemp-
tion of bona tide commercial transac-
tions from the operation of any Rule
against Perpetuities as to vesting, since
thesocial and economic policy that gave
rise to the Rule initially is largely inap-
plicable to modern real estate transac-
tions such as convertible mortgages,
long-term options, preemptive rights
and other sophisticated structuring of
real estale transactions.

Therecan belittle argument that the
common law Rule against Perpetuities is
difficult to understand and even more
ditficult to apply. It continues to plague
law students and most lawvyers who do
not deal with it on a regular basis. It
indeed has been a trap for the unwary,
and in its strict application it often has
destroyed totally the lestamentary
intent.

USRAP, as aresuit of the careful and
intensive study given to its development,
deserves acceptance by the members of
the bar and through thenr by the various
state legislatures. Its widespread
adoption would be a long step toward
simplification of an unnecessarily com-
plex aspect of the law.

A copv of USRAP can be obtained
bywritingtothe Nationai Conterence of
Commissioners on Uniform State Laws
645 North Michigan Ave.. Chicago, IL
606111,

James M. Pedowitz ts special counsel
with Rosenman & Colin, New York,
New York.
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UNIFORM STATUTORY RULE AGAINST PERPETUITIES

w‘ Section

L Rule Aguinst Perpetaities. 1. Prospective Applicstion.

+ Whes Noovestad Property Interest o Power of Apr 4. Shoex Title.

" pointtoest Cresled. 7. Uniformsity of Application aad Cosstrection.

Exclesions from Siatstory Rule Aghinss Perpetuinies. 9. [Supersemsonj {Repeal]

§ L Statutory Rule Agninst Perpetuities
{a) A nonvested property interest is invalid unless:
(1) when the interest is created, it is certain to vest or terminate no latar than 21
years after the desth of an individual then alive; or
{2) the intarest either vests or terminates within 30 years after its creation. _
{b) A general power of appointment not presently exercisabie because of a condition
precedent is invalid unless: ' :
(1) when the power is crested, the condition precedent is certain to be satisfisd or
mmummnommmmmmmmamwm
r Or
{2) the condition precedent either is satisfied or becomes impossibie to satisfy within
90 vears after its creation.
{e) A nongeneral power of appointment or a general testamentary power of appoint-
ment is invalid unlesa:
{1) when the power is crested, it is certsin to be irrevocably exercised or otherwise to
terminate no later than 21 years after the death of an individual then alive; or
{2) the power is irrevocably exercised or otherwise terminates within 90 vears sfter
its creation.
{d) In determining whether & nonvested property interest or s power of appointment is
valid under subsection (a)(1), (bX1), or (¢X1), the possibility that a chiid wiil be bom to an
individual after the individuai's death is disregurded.

§ L mn»mmm«mumm

[u)hmuwﬁdhsuhmmi:nd{e]mdhsms{qmﬁmeofuuﬁm
of a nonvestad interest or a f ( i i

o 0 pmperg'. power of appointment is determined under genersi
(b) For purposes of this {Act], if there is a person who aione exercise 3 power
cmudhya:ovuqingm:mtmbmaﬂum:lﬁﬁdbwcgemm'ofm:
nmvgudmmmw{h}lminurmmbjoﬁwlmohppnhm
gthmub)orltchthcmmudmhmormofmm
umudwhgﬁcmmhemm:themuaﬁﬁadhmeﬁehlmm (For
gmmmotthn&c{jl-uomtmﬁﬁmmwwwmmﬁm
roperty under niform Marital Property Act by individuals married
otherisnpowuexudabhhymmalm] y o each

§ 3. Reformation
Upon the petition of an interested person, & court shell reform a disposition in the
manzl:-thatmoudnsdya imates the transferor's manifested of distribution

and is within the 90 years al by Secﬁon_ 1(a)2), 1{bX2), or 1{e)2) if:

{1) a nonvested property interest or a power of appointment becomes invailid under
Section 1 (statutory rule against perperuities);

{2) a class gift is not but might become invalid under Section 1 (statutory rule against
perpetuities) and the time has arrived when the share of any class member is to take
effect in possession or enjoyment; or _

(3} a nopvested property interest that is not validated by Section 1(aX1) can vest but
not within 90 years after its creation.
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§ 4. Exclusions From Statutory Rule Against Perpetuities

Section 1 {statutory rule against perpetuities) does not apply to:

{1) 3 nonvested property interest or a power of appointment arising cut of a
nondonatve transfer, except a nonvested property interest or a power of appointment
arising out of (i) a premarital or postmarital agreement, (ii) a separation or divoree
settlement, {iii) a spouse's election, (iv) & similar arrengement arising out of & prospec
tive, existing, or previous marital relationship between the parties, (v) a contract to
make or not to reveke a will or must, {vi} a contract to exercise or not to exercise a
power of appointment, (vil) a transfer in satsfaction of a duty of support, or {vii)
reciprocal er;

(2) & fiduciary's power relating to the administration or management of asasts,
inciuding the power of a fiducisry to seil, lease, or mortgage property, and the power of
a fiduciary to determine principal and income;

(3) a power to appoint & fiduciary;

(4} & discretionary power of & trustss 10 distributs principai before termination of a
trust to & beneficiary having an indefeasibly vested interest in the income and prineipal;

(5) & nonvestad property interest held by a charity, government, or governmental
agency or subdivision, if the nonvested property interest is preceded by an intarest held
by auother charity, government, or governmental sgency or subdivision;

{6) a nonvested property interest in or a power of appointment with respect to a trust
or other property arrangement forming part of a pension, prefit-sharing, stock bonus,
health, disability, death benefit, income deferral, or other current or deferred benefit
plan for one or more empioyees, independent contractors, or their beneficiaries or
spouses, to which contributions are made for the purpese of distributing to or for the
benefit of the participants or their beneficiaries or spouses the property, income, or
principal in the trust or other property arrangement, except a anonvested property
interest or a power of appointment that is created by an election of a participant or a
beneficiary or spouse; or

{T) a property interest, power of appointment, or arrangement that was not subject to
ghe common-iaw rile against perpetuities or is excluded by another stamte of this

tate.

§ 5. Prospective Application

(a) Except as extended by subsection (b), this [Act] applies to a nonvested property
interest or 3 power of appointment that is creatsd on or after the effective data of this
[Actl. For purposes of this section, & nonvested property interest or 3 power of
appointment created by the exercise of 2 power of appointment is created when the power
ia irrevocably exercised or when a revocable exercize becomes irrevocable. _

{b) If 4 nonvested property interest or a power of appointment was created before tha
effective date of this [Act] and is determined in a judicial proceeding, commanced on or -
after the effective date of this (Act], to violate this State’s rule agsinat perpetuities as
that rule existed before the effective date of this [Act], & court uoon the petition of an
interested person may reform the disposition in the manner that most cloaely approxi-
mates the transferor’s manifested plan of distribution and is within the limits of the rule

against perpetuities appiicable when the nonvested property interest or power of appoint-
ment was created. )

§ 6. Short Title
This [Act] may be cited as the Uniform Statutory Rule Against Perpetuities.
§ 7. Uniformity of Application and Construction

This [Act] shall be apptied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this [Act) among states enpacting it.

§ 8. Time of Taking Effect
This [Act] takes effect
§ 9. {Supersession] [Repeail

This [Act] [supersedes the rule of the common law known as the rule againat
perpetuities] [repeais ilist statutes to be repealed) |.




