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Subject: Study L-3013 - Uniform Statutory Rule Against Perpetuities 

We have received a study on the Uniform Statutory Rule Against 

Perpetuities (USRAP) from Charles A. Collier, Jr., the Commission's 

consul tant on this topic. (A copy of the study, with its exhibits, 

accompanies this memorandum.) Mr. Collier was the American Bar 

Association Advisor to the USRAP Drafting Committee. 

The Background Study gives an overview of the rule against 

perpetui ties, the California statute, and earlier proposals for 

reform. Mr. Collier also discusses perpetuities savings clauses 

commonly inserted in donative instruments. Mr. Collier urges the 

Commission to recommend enactment of US RAP in California and gives a 

number of reasons for enactment beginning on page 15 of the Background 

Study. 

The staff has prepared a draft Tentative Recommendation Proposing 

Enactment of the Uniform Statutory Rule Against Perpetuities for 

Commission consideration. The draft tentative recommendation follows 

the exhibits attached to this memorandum. 

The Uniform Statute has not met with unanimous acclaim. The 

Commission should be acquainted with the arguments opposing US RAP . 

Accordingly, we have included a copy of Professor Jesse Dukeminier's 

critique, The Uniform Statutory Rule Against Perpetuities: Ninety Years 

in Limbo, 34 UCLA L. Rev. 1023 (1987). (See Exhibit 1, attached to 

this memorandum.) Professor Lawrence Waggoner's response to this 

article, The Uniform Statutory Rule Against Perpetuities: The Rationale 

of the 90-Year Waiting Period, 73 Cornell L. Rev. 157 (1988), is 

attached to this memorandum as Exhibit 2. Finally, a number of 

testimonial letters in support of USRAP are attached as Exhibit 3. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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The common law rule against perpetuities, as developed in England 

beginning in the 17th Century, invalidated attempts to create interests 

in property that would remain contingent for more than the lives of 

certain people alive when the interest was created plus 21 years. The 

rule is now most commonly known in Professor Gray's formulation: "No 

interest is good unless it must vest, if at all, not later than 21 

years after some life in being at the creation of the interest. ,,1 A 

central purpose of the rule is to mediate between those who seek to tie 

up their property for generations into the future and future 

generations who wish to control the property, free of the dead hand. 

In general, the rule permits a person to create property interests 

that will vest in his or her grandchildren and require them to survive 

until 21 years of age, but not to create interests that will vest only 

in great grandchildren. 2 The common law rule can operate harshly, 

however, since it invalidates a disposition if there is any conceivable 

possibility that it will violate the rule, regardless of whether it is 

likely to do so, and regardless of how reasonable the disposition 

appears. Individuals who draft their own wills or trusts without 

expert advice can easily run afoul of the rule, but many lawyers have 

also failed the test, notwi thstanding the prominent position the rule 

enjoys in the law school curriculum. 3 

1. J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). 

2. See Halbach, Rule Against Perpetuities, in California Will Drafting 
Practice § 12.30, at 566 (Cal. Cont. Ed. Bar 1982). 

3. See, e.g., Lucas v. Hamm, 56 Cal. 2d 583, 592, 364 P.2d 685, 15 
Cal. Rptr. 821 (1961) ("[Flew, if any, areas of the law have been 
fraught wi th more confusion or concealed more traps for the unwary 
draftsman"). 
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The history of the rule against perpetuities in California is 

convoluted and confusing. From the early constitutional provision that 

"[nlo perpetuities shall be allowed except for eleemosynary 

purposes, .. 4 the rule has developed through decades of judicial 

interpretation, backtracking, and refinement, and periodic legislative 

attempts at clarification. 5 California law includes the common law 

rule against perpetuities, with its lives in being plus 21 years,6 as 

well as an alternative 60-year period in gross.7 The harshness of 

judging the validity of nonvested interests at the time of their 

creation is mitigated by a cy pres provision permitting reform of 

instruments to avoid violation of the rule. 8 Knowledgeable lawyers 

will also insert a perpetuities savings clause as appropriate to avoid 

violating the rule against perpetuities. 

National movements for reform of perpetuities law have culminated 

in the Uniform Statutory Rule Against Perpetuities9 , approved by the 

4. Former Cal Const. art. XX, § 9 (repealed 1970); now stated in Civil 
Code § 715. 

5. See generally 4 B. Witkin, Summary of California Law Real Property, 
§§ 377-404, at 568-92 (9th ed. 1987); Halbach, Rule Against 
Perpetuities, in California Will Drafting Practice §§ 12.1-12.54, at 
547-79 (Cal. Cont. Ed. Bar 1982); Halbach, id., §§ 12.1-12.54, at 
215-20 (Cal. Cont. Ed. Bar Supp. 1988); Simes, Perpetuities in 
California Since 1951, 18 Hastings L.J. 247 (1967); Taylor, A Study 
Relating to the "Vesting" oE Interests Under the Rule Against 
Perpetuities, 9 Cal. L. Revision Comm'n Reports 909, 910-15 (1969); 
Comment, Rule Against Perpetuities: The Second Restatement Adopts Wait 
and See, 19 Santa Clara L. Rev. 1063, 1081-91 (1979); Note, California 
Revises the Rule Against Perpetuities--Again, 16 Stan. L. Rev. 177-90 
(1963). 

6. Civil Code § 715.2. The section is quoted in the text infra. 

7. Civil Code § 715.6 provides as follows: 

715.6. No interest in real or personal property which 
must vest, if at all, not later than 60 years after the 
creation of the interest violates Section 715.2 of this code. 

8. Civil Code § 715.5. 

9. Unit. Statutory Rule Against Perpetuities (1986), 8A U.L.A. 132 
(Supp. 1989) [hereinafter cited as "USRAP"l. 
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National Conference of Commissioners on Uniform State Laws in 1986.10 

states Florida, The Uniform Statute has been enacted in five 

Michigan, Minnesota, Nevada, and South Carolinall 

several others. 

-- and is pending in 

The Uniform Statute has two principal virtues. It provides a 

simple, easily administered rule and it offers the best hope for 

achieving uniformity among the states. 

Summary of USRAP 

The Uniform Statute retains the common law rule against 

perpetuities as a validating rule,12 but suspends its operation as an 

invalidating rule for a 90-year wait-and-see period running from the 

creation of the interest.13 The 90-year waiting period was chosen by 

the Uniform Drafting Committee as an approximation of (or proxy for) 

the common law period of lives in being plus 21 years .14 On petition 

10. USRAP has also been approved by the House of Delegates of the 
American Bar Association, the Board of Regents of the American College 
of Probate Counsel, and the Board of Governors of the American College 
of Real Estate Lawyers. 

11. See Fla. Stat. Ann. § 689.225 (West Supp. 1989); Mich. Stat. Ann. 
§§ 26.48(1)-26.48(8) [88 PA 418] (Callaghan looseleaf 1989); Minn. 
Stat. Ann. §§ 501A.01-501A.07 (West Supp. 1989); Nev. Rev. Stat. Ann. 
§§ 111.103-111.1039 (Michie Supp. 1988); S.C. Code Ann. §§ 27-6-10 to 
27-6-80 (Law. Co-op Supp. 1988). 

12. The Prefatory Note to US RAP distinguishes between the validating 
and invalidating sides of the common law rule as follows: 

Validating Side of the Common-law Rule: A nonvested property 
interest is valid when it is created (initially valid) if it 
is then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. 

Invalidating Side of the Common-law Rule: A 
property interest is invalid when it is created 
valid) if there is no such certainty. 

nonvested 
(initially 

13. For a fuller discussion, see the Prefatory Note to USRAP. 

14. For background on the 90-year period, 
Statutory Rule Against Perpetuities. 21 Real 
575-90 (1986); Waggoner, The Uniform 
Perpetuities: The Rationale of the 90-Year 
L. Rev. 157 (1988). 
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of an interested person, a court may exercise a cy pres power to reform 

the disposition to approximate the donative transferor's manifested 

plan of distribution. The right of reformation does not arise until it 

is necessary. Generally, a disposition that violates the common law 

rule is not in need of reformation until the 90-year period expires or, 

in the case of a class gift, when a member of a class is entitled to 

enjoyment of a share before the expiration of the 90-year period. IS 

The Uniform Statute would also make other changes which are 

dis cussed below and in the comments to the sections in the proposed 

legislation. 

USRAP and California Law Compared 

Statement of the Rule Against Perpetuities 

Civil Code Section 715.2 provides the basic California rule in the 

following language: 

71S. 2. No interest in real or personal property shall 
be good unless it must vest, if at all, not later than 21 
years after some life in being at the creation of the 
interest and any period of gestation involved in the 
situation to which the limitation applies. The lives 
selected to govern the time of vesting must not be so 
numerous or so situated that evidence of their deaths is 
likely to be unreasonably difficult to obtain. It is 
intended by the enactment of this section to make effective 
in this State the American common-law rule against 
perpetuities. 

The Uniform Statute provides a simplified form of this rule, holding 

that a "nonvested property interest is invalid" unless "when the 

interest is created, it is certain to vest or terminate no later than 

21 years after the death of an individual then alive" or it "vests or 

terminates within 90 years after its creation. ,,16 Thus, the common 

law rule against perpetuities continues as a validating principle, but 

15. Reformation may also be 
period in the unlikely case 
90-year period but not before. 

had before the expiration of the 90-year 
where an interest can vest beyond the 

See US RAP § 3(3) and comment. 

, 

./ 

16. See US RAP § l(a). Special applications of the rule are provided .. , 
for powers of appointment. See USRAP § l(b)-(c). ,.-,' 
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its invalidating side is postponed in operation for the 90-year waiting 

period. No major changes would be made in the validating side of the 

rule by substituting the language of the Uniform Statute for the 

California provision. 17 

Cy Pres 

In 1963, California enacted a cy pres rule permitting reformation 

of a disposition of property that otherwise would violate the rule 

against perpetuities "if and to the extent" that it can be reformed or 

construed to comply with the rule and to give effect to the general 

intent of the creator of the interest "whenever that general intent can 

be ascertained.,,18 Reformation can take place at any time after 

creation of the interest. Although the cy pres rule provides an 

opportunity to avoid some harsh applications of the rule against 

perpetuities, its reliance on judicial remedies is inefficient and 

expensive. 

The Uniform Statute also provides a cy pres rule, as noted above, 

but makes resort to it unlikely because the 90-year waiting period 

should solve most of the problems before reformation would be 

necessary. Since the common law rule does not act to invalidate a 

disposition until the 90-year period has expired, the right of 

reformation under the Uniform Statute does not generally arise until it 

becomes useful, i.e., at the end of the waiting period. However, in 

the case of a class gift, where a member of a class is entitled to 

enjoyment of a share before that time, the disposition may be reformed 

on petition of an interested person. The cy pres standard under the 

Uniform Statute differs from the California standard, providing for 

reformation in the manner that "most closely approximates the 

transferor'S manifested plan of distribution.,,19 

17. The subsidiary doctrines of the common law rule are approved or 
disapproved in a comment to Section 1 of USRAP. A revised form of this 
comment is set out in the Background to Probate Code Section 21201 of 
the proposed legislation infra. 

18. Civil Code § 715.5; see also Note, California Revises the Rule 
Against Perpetuities -- Again, 16 Stan. L. Rev. 177, 186-90 (1963). 

19. US RAP § 3; see also Waggoner, The Uniform Statutory Rule Against 
Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 595-98 (1986). 
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Exclusions from Rule 

By common law and statute, some types of interests are excluded 

from the coverage of the rule against perpetuities. The Uniform 

Statute explicitly excludes a variety of interests and in some respects 

would change California law. 

Commercial Transactions. The California rule has been applied to 

commercial transactions, e.g., where a lease is to commence on 

completion of construction. 20 The Uniform Statute does not apply to 

commercial (nondonative) transactions. 2l The period of a life in 

being plus 21 years is not relevant to commercial transactions. 22 It 

makes no sense to apply a rule based on family-oriented donative 

transfers to interests created by contract whose nature is determined 

by negotiations between the parties. Limitations on the duration of 

commercial interests is better handled directly.23 

Charitable Dispositions. California law has always permitted 

perpetui ties for eleemosynary purposes. 24 The Uniform Statute also 

excludes interests held by "a charity, government, or governmental 

agency or subdivision, if the nonvested property interest is preceded 

by an interest held by another charity, government, or governmental 

agency or subdivision.,,25 

Insurance and Retirement Plans. By statute, California exempts 

trusts of hospital service contracts, group life insurance, group 

disability insurance, group annuities, profit-sharing, and retirement 

20. See, e.g., Wong v. Di Grazia, 60 Cal. 2d 525, 386 P.2d 817, 35 
Cal. Rptr. 241 (1963); Haggerty v. Oakland, 161 Cal. App. 2d 407, 326 
P.2d 957 (1958). 

21. See USRAP § 4(1) and comment. 

22. See Waggoner, The Uniform Statutory Rule Against Perpetuities. 21 
Real Prop. Prob. & Tr. J. 569, 599-600 (1986). 

23. See, e.g., Civil Code §§ 717-719 (limitations on 
leases), 882.020-882.040 (ancient mortgages and deeds 
883.210-883.270 (termination of dormant mineral rights). 

duration of 
of trust), 

24. Civil Code § 715 (continuing former Cal. Const. art. XX, § 9); see 
also 4 B. Witkin, Summary of California Law Real Property § 399, at 
587-88 (9th ed. 1987). 

25. See US RAP § 4(5). 
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plans from the rule against perpetuities. 26 The Uniform Statute 

exempts similar property interests from the statutory rule against 

perpetuities in different language. 27 The recommended legislation 

would continue much of the California language in addition to the 

exemption in the Uniform Statute. 

Additional Exemptions. The Uni form Statute provides 0 ther 

explicit exemptions 

administrative powers 

from 

(as 

trustee'S discretionary 

the rule, 

opposed to 

including a fiduciary's 

distributive powers), 28 a 

power to distribute principal before 

termination of a trust to a beneficiary having an indefeasibly vested 

interest in income and principal,29 a power to appoint a fiduciary,30 

and any property interest, power of appointment, or arrangement that 

was not subject to the common law rule against perpetuities. 31 

Prospective Application 

The Uniform Statute would apply only to dispositions made after 

the operative date, except that the reformation provision would apply 

to pre-operative date dispositions. 32 This is not a major change in 

California law, since California already has a reformation provision. 

Illustration 

The operation of the common law, the California rules, and the 

Uniform Statute can be seen by way of an example: Suppose that A gives 

property in a testamentary trust to his daughter D for life, and the 

remainder to D's children who reach 25. Assume that D is alive at A's 

death. 

26. Civil Code §§ 715.3, 715.4. 

27. USRAP § 4(6). 

28. USRAP § 4(2). This provision specifically lists the power to 
sell, lease, or mortgage property, and the power to determine principal 
and income. 

29. USRAP § 4(4). 

30. US RAP § 4(3). 

31. US RAP § 4(7). 

32. US RAP § 5. 
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This disposition would fail under the common law rule since the 

remainder interest could fail to vest wi thin 21 years after the D's 

death. 

Under California law, the interest could be saved by a petition to 

reform the disposition under Civil Code Section 715.5 to accomplish A's 

general intentions. The court could reduce the required age of D's 

children from 25 to 21 years.33 Or, in appropriate circumstances, the 

will might be construed to provide that the remainder beneficiaries 

included only A's grandchildren alive at A's death. 34 Legal scholars 

have also urged that courts consider inserting an appropriate 

perpetuities saving clause in the course of reformation to preserve the 

25-year contingency where possible. 35 

Under the Uniform Statute, we would wait up to 90 years following 

A's death to see if the rule has been violated. In a normal case, this 

will be more than enough time and the property will pass as 

directed. 36 If the rule is violated at the end of the waiting period, 

such as where a grandchild was born after A's death and will not reach 

age 25 before the 90th anniversary of A's death, reformation would be 

appropriate under the Uniform Statute. 36 

33. See, e. g., Rsta te 0 f Ghiglia, 42 Cal. App. 3d 433, 442-43, 116 
Cal. Rptr. 827 (1974) (required age reduced from 35 to 21 years). 

34. See, e.g., Estate of Grove, 70 Cal. App. 3d 355, 363-65, 138 Cal. 
Rptr. 684 (1977). 

35. See, e.g., Dukeminier, The Uniform Statutory Rule Against 
Perpetuities: Ninety Years in Limbo, 34 UCLA L. Rev.l023, 1071-72 
(1987) (insert saving clause immediately when disposition found to 
violate rule); Restatement (Second) of Property (Donative Transfers) 
§ 1.5 comment d & Reporter's Note 5 (1983) (reformation in age 
contingency situations at end of wait-and-see period). 

36. For a more detailed discussion of this type of case, see Example 
(3) in the comment to USAP § 3 (set out in revised form in the 
Background to Probate Code Section 21220 of the proposed legislation 
infra) • 

36. Reformation may take place under USRAP before the 90-year period 
has expired since some of A's grandchildren may be have reached age 
25. These grandchildren would be entitled to petition for reformation 
and it would be appropriate for the court to hold the share of the 
grandchild under 25 until the 90th anniversary of A's death. 

-8-
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Conclusion 

The Commission recommends adoption of the Uniform Statute in 

California for a number of reasons. 37 

provides an easily aclministered rule, 

The Uniform Statute (1) 

eliminating a number of 

complexities and ambiguities associated with the traditional rule, (2) 

offers the prospect for a significant degree of unity among the states, 

(3) eliminates the inappropriate coverage of commercial transactions 

from the rule, (4) reinforces the cy pres approach that is already a 

part of California law, and (5) avoids the need to litigate the 

validity of dispositions that will work out within the gO-year 

wait-and-see period. 

37. See also the study by the Commission'S consultant on this 
Charles A. Collier, Jr., The Uniform Statutory Rule 
Perpetuities (February 1989) (on file at Commission'S Office). 
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Probate Code §§ 21200-21231 (added). Uniform Statutory Rule Against 
Perpetuities and Related Provisions 

Note. We have tentatively located USRAP in Division 11 of the new 
Probate Code concerning ""Construction of Wills, Trusts, and Other 
Instruments." This seems logical, particularly since most of the trust 
statutes are in the Probate Code and perpetuities law relates mainly to 
trusts. There is also more room for USRAP here than in the Civil Code. 

This draft also includes edited versions of the Official comments 
from USRAP, which are set out in the Appendix. Much of the material in 
the official comments is important and useful, but other material is 
irrelevant or repetitious, or is directed toward those considering 
enactment of USRAP instead of to practitioners or courts seeking 
guidance after its enactment. Accordingly, the staff has edited these 
comments to eliminate nonrelevant material and to refer to the section 
numbers of the proposed draft, instead of to the Uniform Statute. This 
will make the relevant parts of the Uniform Statute comments readily 
accessible to California practitioners. 

PART 2. PERPETUITIES 

CHAPTER 1. UNIFORM STATUTORY RULE AGAINST PERPETUITIES 

Article 1. General Provisions 

§ 21200. Short title 

21200. This chapter shall be known and may be ci ted as the 

Uniform Statutory Rule Against Perpetuities. 

Comment. Section 21200 provides a short title for this chapter 
and is the same as Section 6 of the Uniform Statutory Rule Against 
Perpetuities (1986). As to the construction of uniform acts, see 
Section 2(b). 

§ 21201. Common law rule against perpetuities superseded 

21201. This chapter supersedes the common law rule against 

perpetuities. 

Comment. Section 21201 is the same in substance as part of 
Section 9 of the Uniform Statutory Rule Against Perpetuities (1986). 
This chapter supersedes the common law rule against perpetuities, which 
was specifically incorporated into California law by former Civil Code 
Section 715.2. This chapter and Chapter 2 (commencing with Section 
21230) also supersede the statutory provisions relating to perpetuities 
in former Civil Code Sections 715-716.5 and 1391.1-1391.2. 
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Background. For background on Section 21201, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 31 infra. 

~ The conclusive presumption of fertility -- the "£ertile 
octogenarian" is a subsidiary common law rule that would be 
continued under this section. (See the discussion in the Appendix at 
page 30.) It should be remembered that the COJJ1Blission modified this 
rule in the Trust Law as it relates to trust termination. Probate Code 
Section 15406 provides: "In determining the class of beneficiaries 
whose consent is necessary to modify or terminate a trust pursuant to 
Section 15403 or 15404, the presumption of fertility is rebuttable." 

§ 21202. Prospective application 

21202. (a) Except as provided by subdivision (b), this chapter 

applies only to nonvested property interests and powers of appointment 

created on or after the operative date of this chapter. For purposes 

of this section, a nonvested property interest or a power of 

appointment created by the exercise of a power of appointment is 

created when the power is irrevocably exercised or when a revocable 

exercise becomes irrevocable. 

(b) If a nonvested property interest or a power of appointment was 

created before the operative date of this chapter and is determined in 

a judicial proceeding, commenced on or after the operative date of this 

chapter, to violate this state's rule against perpetuities as that rule 

existed before the operative date of this chapter, a court on petition 

of an interested person may reform the disposition in the manner that 

mos t closely approximates the transferor's manifested plan of 

distribution and is within the limits of the rule against perpetuities 

applicable when the nonvested property interest or power of appointment 

was created. 

Comment. Section 21202 is the same in substance as Section 5 of 
the Uniform Statutory Rule Against Perpetuities (1986). Under Section 
21202, the new statutory rule against perpetuities applies only 
prospectively, except as provided in subdivision (b). The application 
of the reformation rule to preexisting interests is consistent with the 
reformation power under former Civil Code § 715.5. 

Background (adapted from Prefatory Note to Uniform Statute), 
Section 21202 provides that the statutory rule against perpetuities 
applies only to nonvested property interests or powers of appointment 
created on or after this chapter's operative date. Although the 
statutory rule does not apply retroactively, Section 21202(b) 
authorizes a court to exercise its equitable power to reform 

-12-
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instruments that contain a violation of the former rule against 
perpetuities and to which the statutory rule does not apply because the 
offending property interest or power of appointment was created before 
the operative date of this chapter. Courts are urged to consider 
reforming such dispositions by judicially inserting a saving clause, 
since a saving clause would probably have been used at the drafting 
stage of the disposition had it been drafted competently. 

For additional background on Section 21202, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 38 infra. 

Note. The Uniform Statute takes a conservative approach and 
applies the 90-year waiting period and other aspects of the statutory 
rule only to nonvested interests created after the operative date of 
the new statute. It does, however, apply the reformation rule to 
interests that violate the state's preexisting perpetui ties rule. In 
the interest of uniformity, the draft statute adopts the Uniform 
Statute's approach, but the Commission should consider whether the 
Uniform Statute should apply retroactively. The main effect would be 
to avoid the need to reform interests that violate the rule until 90 
years after creation of the interest (or earlier in some cases 
discussed in draft Section 21220 and Comment). This approach would not 
invalidate any interest valid under prior law. It should not reopen 
any matters where the interest had been held invalid before the 
operative date. Nor would it disturb any settlements that had been 
made under prior law. 

A distinct advantage of applying the new statute to all nonvested 
interests in existence on the operative date is that lawyers and judges 
will not have to keep two different bodies of law in mind. The 
Commission has taken the approach in other statutes of applying the new 
law to existing relationships to the extent possible. In this case, if 
the effect of retroactive application would be to invalidate interests 
valid under prior law, then it would not be appropriate. However, the 
effect of retroactive application in this statute would be to avoid 
invalidating existing interests and to avoid the need to commence 
judicial proceedings to reform the interest until the 90-year period 
had expired. 

The following draft section would make USKAP apply to interests 
created before its operative date: 

§ 21202 Ca1ternativel. Application of chapter 
21202. (a) Except as provided in subdivision (b), this 

chapter applies to non vested property interests and powers of 
appointment regardless of whether they were created before, 
on, or after the operative date of this chapter. 

(b) This chapter does not apply to any nonvested 
property interest or power of appointment the validity of 
which has been determined in a judicial proceeding or by a 
settlement among interested persons. 

(b) If a nonvested property interest or a power of 
appointment was created before the operative date of this 
chapter and is determined in a judicial proceeding, commenced 
on or after the operative date of this chapter, to violate 
this state's rule against perpetuities as that rule existed 
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before the operative date of this chapter, a court on 
petition of an interested person may reform the disposition 
in the manner that most closely approximates the transferor's 
manifested plan of distribution and is within the limits of 
the rule against perpetuities applicable when the nonvested 
property interest or power of appointment was created. 

Comment. Subdivision (a) of Section 21202 applies the 
new statutory rule against perpetuities to nonvested 
interests whether created before or after the operative date 
of this chapter, except as provided in subdivision (b). This 
differs from Section 5 of the Uniform Statutory Rule Against 
Perpetuities (1986). 

Subdivision (b) is consistent with the first sentence of 
the general rule provided in Section 3(e). No liability 
attaches to actions taken under former law that would have 
been differently determined under this chapter. See Section 
3(f). The application of this chapter to pending proceedings 
is governed by Section 3(h). 

Article 2. Statutory Rule Against Perpetuities 

§ 21205. Statutory rule against perpetuities as to nonvested property 
interests 

21205. A nonvested property interest is invalid unless one of the 

following conditions is satisfied: 

(a) When the interest is created, it is certain to vest or 

terminate no later than 21 years after the death of an individual then 

alive. 

(b) The interest either vests or terminates within 90 years after 

its creation. 

Comment. Section 21205 is the same in substance as Section lea) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 

Background (adapted from Prefatory Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21205 codifies the validating side of 
the common law rule.' In effect, subdivision (a) provides that a 
nonvested property interest that is valid under the common law rule is 
valid under the statutory rule and can be declared so at its 
inception. In such a case, nothing would be gained and much would be 
lost by invoking a waiting period during which the validity of the 
interest or power is in abeyance. 
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Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have been invalid under the common law 
rule, is nevertheless valid if it does not actually remain nonvested 
when the allowable 90-year waiting period expires. 

For additional background on Section 21205, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 42 infra. 

Note. Draft Sections 21205-21207 set out the basic statutory rule 
against perpetuities with the validating common law rule in subdivision 
(a) and the 90-year waiting period in subdivision (b). It should be 
noted that the 90-year period has been subject to some vigorous 
criticism. (See the article by Professor Dukeminier attached to 
Memorandum 89-53 as Exhibi t 1.) The 90-year period was arrived at by 
adding the statistical life expectancy of a six-year-old (69.6) with 21 
and rounding down. Professor Dukeminier disputes the selection of a 
six-year-old. and suggests that in actual cases. the youngest life in 
being might just as well be 20. 30. 40. or 50. in which case 90 years 
is overlong. He suggests that empirical studies of perpetuities cases 
would give a better number. In any event, Professor Dukeminier argues 
against a fixed statutory waiting period and prefers the lives-in-being 
approach which adjusts the period of the rule for the circumstances of 
the case. He is also concerned that the common law rule will fade and 
ultimately disappear since it has no invalidating function under 
USRAP. In this regime. Professor Dukeminier suggests. there will be a 
temptation to make family trusts last for the full 90-year period. 

Professor Waggoner defends the 90-year period in his article 
attached as Exhibit 2 to Memorandum 89-53. He argues an empirical 
study of actual cases would not be useful because the facts are not 
sufficiently stated in the opinions. As for the length of the period, 
he also suggests that the increase in life expectancy results in an 
increase in the permissible period of the common law over the time 
period thought acceptable by commentators in earlier generations. 
Professor Waggoner concedes that a statutory waiting period does not 
replicate the self-adjusting function of the common law rule. but 
counters that this is outweighed by the advantages of USRAP -- the 
90-year waiting period is "litigation free. easy to determine, and 
unmistakable." He also notes that the 90-year period is intended to 
provide a margin of safety. but that interests that vest in a shorter 
time will continue to do so without using the remainder of the 90 years. 

Comment C.1 to Section 1 of USRAP notes that jurisdictions 
"adopting this Act are strongly urged not to adopt a different 
period of time." 

§ 21206. Statutory rule against perpetuities as to general power of 
appointment not presently exercisable because of condi tion 
precedent 

21206. A general power of appointment not presently exercisable 

because of a condition precedent is invalid unless one of the following 

conditions is satisfied: 
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(a) When the power is created, the condition precedent is certain 

to be satisfied or become impossible to satisfy no later than 21 years 

after the death of an individual then alive. 

(b) The condition precedent either is satisfied or becomes 

impossible to satisfy within 90 years after its creation. 

Comment. Section 21206 is the same in substance as Section l(b) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 

Background (adapted from Prefatory Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21206 codifies the validating side of 
the common law rule. In effect, subdivision (a) provides that a power 
of appointment that is valid under the common law rule is valid under 
the statutory rule and can be declared so at its inception. In such a 
case, nothing would be gained and much would be lost by invoking a 
waiting period during which the validity of the interest or power is in 
abeyance. 

Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have been invalid under the common law 
rule, is nevertheless valid if the power ceases to be subj ect to a 
condition precedent or is no longer exercisable when the allowable 
90-year waiting period expires. 

For additional background on Section 21206, adapted from the 
official comments to the Uniform Statutory Rule. Against Perpetuities 
(1986), see the Appendix at page 53 infra. 

§ 21207. Statutory rule against perpetuities as to nongeneral power of 
appointment or general testamentary power of appointment 

21207. A nongeneral power of appointment or a general 

testamentary power of appointment is invalid unless one of the 

following conditions is satisfied: 

(a) When the power is created, it is certain to be irrevocably 

exercised or otherwise to terminate no later than 21 years after the 

death of an individual then alive. 

(b) The power is irrevocably exercised or otherwise terminates 

within 90 years after its creation. 

Comment. Section 21207 is the same in substance as Section l(c) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 

-16-
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Background (adapted from Prefatory Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21207 codifies the validating side of 
the common law rule. In effect, subdivision (a) provides that a power 
of appointment that is valid under the common law rule is valid under 
the statutory rule and can be declared so at its inception. In such a 
case, nothing would be gained and much would be lost by invoking a 
waiting period during which the validity of the interest or power is in 
abeyance. 

Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have been invalid under the common law 
rule, is nevertheless valid if the power ceases to be subject to a 
condi tion precedent or is no longer exercisable when the allowable 
90-year waiting period expires. 

For additional background on Section 21207, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 53 infra. 

§ 21208. Possibility of posthumous birth disregarded 

21208. In determining whether a nonvested property interest or a 

power of appointment is valid under this article, the possibility that 

a child will be born to an individual after the individual's death is 

disregarded. 

Comment. Section 21208 is the same in substance as Section led) 
of the Uniform Statutory Rule Against Perpetuities (1986). 

Background. For background on Section 21208, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 61 infra. 

Article 3. Time of Creation of Interest 

§ 21210. When nonvested property interest or power of appointment 
created 

21210. Except as provided in Sections 21211 and 21212 and in 

subdivision (a) of Section 20202, the time of creation of a nonvested 

property interest or a power of appointment is determined by other 

applicable statutes or, if none, under general principles of property 

law. 
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Comment. Section 21210 is the same in substance as Section 2(a) 
of the Uniform Statutory Rule Against Perpetuities (1986), with the " 
addition

d 
of the reference to other statutory) provisions. This section ' ... ./ 

superse es former Civil Code Section 1391.1(b • 

Background (adapted from Prefatory Note to Uniform Statute). This 
article defines the time when, for purposes of this chapter, a 
nonvested property interest or a power of appointment is created. The 
period of time allowed by Article 2 (commencing wi th Section 21205) 
(statutory rule against perpetuities) is marked off from the time of 
creation of the nonvested property interest or power of appointment in 
question. Section 21202, with certain exceptions, provides that this 
chapter applies only to nonvested property interests and powers of 
appointment created on or after the operative date of this chapter. 

For additional background on Section 21210, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 63 infra. 

Note. Michigan also revised this provision of the Uniform Statute 
to refer to the "statutory or common law." See Mich. Stat. Ann. 
§ 26.48(3) subd. (1). 

§ 21211. Postponement of time of creation of nonvested property 
interest or power of appointment in certain cases 

21211. For purposes of this chapter: 

(a) If there is a person who alone can exercise a power created by 

a governing instrument to become the unqualified beneficial owner of 

(1) a nonvested property interest or (2) a property interest subject to 

a power of appointment described in Section 21206 or 21207, the 

nonvested property interest or power of appointment is created when the 

power to become the unqualified beneficial owner terminates. 

(b) A joint power with respect to community property held by 

individuals married to each other is a power exercisable by one person 

alone. 

Comment. Section 21211 is the same in substance as Section 2(b) 
of the Uniform Statutory Rule Against Perpetuities (1986). Section 
2l2ll(a) supersedes former Civil Code Sections 716 and 1391.1(a). The 
reference to the Uniform Marital Property Act in Section 2(b) of the 
Uniform Statutory Rule Against Perpetuities is not included in Section 
21211(b) because it is unnecessary in light of the definition of 
community property in Section 28. See the Comment to Section 28. 

Background (adapted from Prefatory Note to UnifOrm Statute). 
Section 21211 provides that, if one person can exercise a power to 
become the unqualified beneficial owner of a nonvested property 
interest (or a property interest subject to a power of appointment 

. "p" 

, 

described in Section 21206 or 21207), the time of creation of the] 
, 

." .. / 
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nonvested property interest or the power of appointment is postponed 
until the power to become unqualified beneficial owner ceases to 
exist. This is in accord with existing common law. 

For additional background on Section 21211, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 64 inEra. 

§ 21212. Time of creation of nonvested property interest or power of 
appointment arising from transfer to trust or other arrangement 

21212. For purposes of this chapter, a nonvested property 

interest or a power of appointment arising from a transfer of property 

to a previously funded trust or other existing property arrangement is 

created when the nonvested property interest or power of appointment in 

the original contribution was created. 

Comment. Section 21212 is the same in substance as Section 2(c) 
of the Uniform Statutory Rule Against Perpetuities (1986). 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21212 provides that nonvested property interests and powers of 
appointment arising out of transfers to a previously funded trust or 
other existing property arrangement are created when the nonvested 
property interest or power of appointment arising out of the original 
contribution was created. This avoids an administrative difficulty 
that can arise at common law when subsequent transfers are made to an 
existing irrevocable trust. Arguably, at common law, each transfer 
starts the period of the rule running anew as to that transfer. This 
difficulty is avoided by Section 21212. 

For additional background on Section 21212, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 69 inEra. 

Article 4. Reformation 

§ 21220. Reformation 

21220. On petition of an interested person, a court shall reform 

a disposition in the manner that most closely approximates the 

transferor's manifested plan of distribution and is within the 90 years 

allowed by the applicable provision in Article 2 (commencing with 

Section 21205), if any of the following conditions is satisfied: 

(a) A nonvested property interest or a power of appointment 

becomes invalid under the statutory rule against perpetuities provided 

in Article 2 (commencing with Section 21205). 

(b) A class gift is not but might become invalid under the 
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statutory rule against perpetuities provided in Article 2 (commencing 

with Section 21205), and the time has arrived when the share of any 

class member is to take effect in possession or enjoyment. 

(c) A nonvested property interest that is not validated by 

subdivision (a) of Section 21205 can vest but not within 90 years after 

its creation. 

Comment. Section 21220 is the same in substance as Section 3 of 
the Uniform Statutory Rule Against Perpetuities (1986). Section 21220 
supersedes former Civil Code Section 715.5 (reformation or construction 
to avoid violation of rule against perpetuities). 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21220 directs a court, on petition of an interested person, to 
reform a disposition within the limits of the allowable 90-year period, 
in the manner deemed by the court most closely to approximate the 
transferor's manifested plan of distribution, in three circumstances: 
(1) when a nonvested property interest or a power of appointment 
becomes invalid under the statutory rule; (2) when a class gift has not 
but still might become invalid under the statutory rule and the time 
has arrived when the share of a class member is to take effect in 
possession or enjoyment; and (3) when a nonvested property interest can 
vest, but cannot do so within the allowable 90-year waiting period. It 
is anticipated that the circumstances requisite to reformation under 
this section will rarely arise, and consequently that this section will 
seldom need to be applied. 

For additional background on Section 21220, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 70 infra. 

Note. The standard applicable under California law and the USRAP 
differ. Civil Code Section 715.5 saves dispositions if the instrument 
can be reformed or construed to "give effect to the general intent of 
the creator of the interest whenever that general intent can be 
ascertained." Section 715.5 also provides that it is to be liberally 
construed "to validate such interest to the fullest extent consistent 
with such ascertained intent."'" USRAP provides for reformation lIin the 
manner that most closely approximates the transferor's manifested plan 
of distribution," but does set out any special rule concerning liberal 
construction. 

It should also be noted that the USRAP reformation procedure 
generally applies only at the end of the 90-year waiting period, 
whereas Civil Code Section 715.5 may be invoked at any time. This is a 
consequence of the USRAP approach of postponing the invalidating side 
of the common law rule for 90 years and is one of the major changes 
worked by USRAP. 

Article 5. Exclusions from Statutory Rule Against Perpetuities 

-20-
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§ 21225. Exclusions from statutory rule against perpetuities 

21225. This chapter does not apply to any of the following: 

(a) A nonvested property interest or a power of appointment 

arising out of a nondonative transfer, except a nonvested property 

interest or a power of appointment arising out of (1) a premarital or 

postmari tal agreement, (2) a separation or divorce settlement, (3) a 

spouse's election, (4) or a similar arrangement arising out of a 

prospective, existing, or previous marital relationship between the 

parties, (5) a contract to make or not to revoke a will or trust, (6) a 

contract to exercise or not to exercise a power of appointment, (7) a 

transfer in satisfaction of a duty of support, or (8) a reciprocal 

transfer. 

(b) A fiduciary's power relating to the administration or 

management of assets, including the power of a fiduciary to sell, 

lease, or mortgage property, and the power of a fiduciary to determine 

principal and income. 

(c) A power to appoint a fiduciary. 

(d) A discretionary power of a trustee to distribute principal 

before termination of a trust to a beneficiary having an indefeasibly 

vested interest in the income and principal. 

(e) A nonvested property interest held by a charity, government, 

or governmental agency or subdivision, if the nonvested property 

interest is preceded by an interest held by another charity, 

government, or governmental agency or subdivision. 

(f) A nonvested property interest in or a power of appointment 

with respect to a trust or other property arrangement forming part of a 

pension, profit-sharing, stock bonus, health, disabili ty, death 

benefit, income deferral, or other current or deferred benefit plan for 

one or more employees, independent contractors, or their beneficiaries 

or spouses, 

distributing 

to which contributions are made for the purpose of 

to or for the benefit of the participants or their 

beneficiaries or spouses the property, income, or principal in the 

trust or other property arrangement, except a nonvested property 

interest or a power of appointment that is created by an election of a 

participant or a beneficiary or spouse. 

(g) A property interest, power of appointment, or arrangement that 
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'''as not subject to the common law rule against perpetuities or is 

excluded by another statute of this state. 

(h) A trust created for the purpose of providing for its 

beneficiaries under hospital service contracts, group life insurance, 

group disability insurance, group annuities, or any combination of such 

insurance, as defined in the Insurance Code. 

Comment. Subdivisions (a)-(g) of Section 21225 are the same in 
substance as Section 4 of the Uniform Statutory Rule Against 
Perpetuities (1986). Subdivision (e) supersedes former Civil Code 
Section 715 (no perpetuities allowed except for eleemosynary 
purposes). Subdivision (h) restates former Civil Code Section 715.4 
without substantive change. 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21225 identifies the interests and powers that are excluded 
from the Statutory Rule Against Perpetuities. This section is in part 
declaratory of existing common law. All the exclusions from the commOn 
law rule recognized at common law and by statute in this state are 
preserved. In line with long-standing scholarly commentary, Section 
2l225(a) excludes nondonative transfers from the statutory rule. The 
rule against perpetuities is an inappropriate instrument of social 
policy to use as a control on such arrangements. The period of the 
rule -- a life in being plus 21 years -- is suitable for donative 
transfers only. 

For additional background on Section 21225, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 77 infra. 

Note. With some reluctance, we have continued the language of 
Civil Code Section 715.4 in draft Section 21225(h). This is the 
cautious approach since it is difficult to determine whether the 
uniform language in subdivision (f) covers all of the ground covered by 
Section 715.4. 

CHAPTER 2. RELATED PROVISIONS 

§ 21230. Validity of trusts 

21230. (a) A trust is not invalid, either in whole or in part, 

merely because the duration of the trust may exceed the time within 

which nonvested property interests must vest, if the interest of all 

the beneficiaries must vest, if at all, within that time. 

(b) If a trust is not limited in duration to the time within which 

nonvested property interests must vest, a provision, express or 

implied, in the instrument creating the trust that the trust may not be 

terminated is ineffective insofar as it purports to be applicable 

beyond that time. 
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(c) If a trust has existed longer than the time within which 

nonvested property interests must vest, the following apply: 

(1) The trust shall be terminated upon the request of a majority 

of the beneficiaries. 

(2) The trust may be terminated by a court of competent 

jurisdiction on petition of the Attorney General or of any person who 

would be affected the termination if the court finds that the 

termination would be in the public interest or in the best interest of 

a majority of the persons who would be affected by the termination. 

Comment. Section 21230 restates former Civil Code Section 716.5 
wi thout substantive change. The phrase "future interests in property" 
has been replaced wi th "nonvested property interests" to conform to the 
terminology of the Uniform Statutory Rule Against Perpetuities (1986) 
in Chapter 1 (commencing with Section 21200). The rules governing the 
time within which nonvested property interests must vest are provided 
in Sections 21205-21207 (statutory rule against perpetuities). For a 
discussion of trust termination at the end of the perpetuities period, 
see the Background to Section 21201. 

§ 21231. Spouse as life in being 

21231. In determining the validity of a nonvested property 

interest pursuant to Article 2 (commencing with Section 21205) of 

Chapter I, an individual described as the spouse of a person in being 

at the commencement of a perpetuities period shall be deemed a "life in 

being" at that time whether or not the individual so described was then 

in being. 

Comment. Section 21231 restates former Civil Code Section 715.7 
without substantive change. 

Note. Civil Code Section 715.7 was enacted in 1963 to repudiate 
the unborn widow rule. This section has the effect of validating 
interests in the usual case where the spouse is a life in being and 
also in the highly unusual case where the spouse is not a life in 
being. This provision would have a very small part to play under the 
Uniform Statute since it would save an otherwise invalid interest only 
at the end of the 90-year waiting period. Should this California 
reform be preserved to play this role. or should it be retired in the 
interest of uniformity? 
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REPEALED SECTIONS AND CONFORMING REVISIONS 

Heading for Article 3 (commencing with Section 715) (amended) 

SEC. The heading of Article 3 (commencing with Section 715) of 

Chapter 1 of Title 2 of Part 1 of Division 2 of the Civil Code is 

amended to read: 

Article 3. ReB~FaiR~B-Yp9R-A±ieRa~i9R Duration of Leases 

Civil Code § 715 (repealed). Perpetuities disallowed except for 
eleemosynary purposes 

IH:!-fipea eST 

Comment. Former Section 715 is superseded by Probate Code Section 
21225(e). 

Civil Code § 715.2 (repealed). Rule against perpetuities 

7±5TaT--~-4~~--~~~-9P-~~~F&~P&~-€fta±~-~-g99d 

uRleBB-i~-muB~-veB~T-i~-a~-a±IT-R9~-la~ep-~hea-~~-~a~~ep-&&M&-±i~e 

iR-~-&&-~~~~-9~-~~~&&~&-~~~-&~-geB~a~i9R ~ 

iRv9±ved-4~~~~~~-&e-whieh-~~-±i&~&a&isft-~4~--~-liveB ~/ 

Be±ee~ed~~-g&~p&-~~~~-9~-~4~~~&-RB~-~~~-&r-B9 

Bi~Qa~ed-~~-~videRee ~-~~-dea~hB--Hr-~4k~~--&9-~-QRFeaB9RaBly 

di~~ieQ±~-~~-&~&a~r--~~--Hr-~tended-ey-~~~~-~-~b&-Bee~i9R 

~9-~~~Fe&&~-4~~-S~a~e-~~~r~-~amMaR l~~~-BgBiRB~ 

peppe~Qi~ieBT 

Comment. Former Section 715.2 is superseded by the Uniform 
Statutory Rule Against Perpetuities in Probate Code Sections 
21205-21207. See also Prob. Code § 21201 (common law rule against 
perpetuities superseded). 

Note. The draft statute does not continue the provision in 
Section 715.2 relating to the permissible limits of the class of 
measuring lives. This was omitted in the interest of uniformity. but 
also because it does not seem very important in the face of a 90-year 
waiting period. However. the provision could be retained in Chapter 2 
of the draft. 
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Civil Code § 715.3 (repealed). Rule against perpetuities as to 
profit-sharing and retirement plans 

+±;T3T--Ne-~~-~-&~-aeFeaf~ep-eFea~ed-f9EeiRg-~aF~-9f-a 

~P9fi~-9aaFiRg-~~-&~-~~~-f9P-~-eK~~tiB4¥~~~~&-~--aie 

em~±9yeee-~--~~~-~4~~~4~~-f9FmiRg-~~-~-~-re&~remen&-~±aR 

f9Eeed-~FimaFi±y-f9~-~ae-~QF~9ge-9f-~444~-~~~-e&~~yees 9R 

e~-a·H~-~-e-t"'-rement--eh&-l-l--9-e-deemed-4_~~44--e-&-..... i-<Ha-t-ing-..s.-&:t-e..-+±;T:I 

9f-~~-~~-~-~~-4H£~-epieiRg--~~-~-~~~--~~--9F 

~e~eeRa±T-~-~-~~~~-~e-~~~~~~~~~&~l--~ae 

fURd-ie-~~4~4~,--4.~~-&~~:t-e..-9f-~~~~-e-&-~-&PQ&&ee&-~aeFe9fT 

~9-aee9mp±iea-~ae-~QP~geee-ef-~ae-~FQe~T 

Comment. The exception to the rule against perpetuities in the 
first clause of former Section 715.3 is superseded by Probate Code 
Section 2l225(f) (exclusion from coverage of Uniform Statutory Rule 
Against Perpetuities). The exception from prohibitions on 
accumulations in the second clause of former Section 715.3 is continued 
in Section 724(b. 

Civil Code § 715.4 (repealed). Rule against perpetuities as to 
insurance trusts 

+±;T4T--Ne-~~-~-eF--heN>&t"~ ........ -e-!'e&t-eQ,--€_~-~QP~gee 

ef-~~444Bg-~~-~~~~~p~9f-eQea-~PQe~-URdep-aee~i~a±-ee~¥iee 

e9R~Fae~eT-~~~--~-~~--~~-diea~i±i~y--iRSQ~SReeT--gpeQ~ 

aRRQi~ieeT-~-~-~&~&:t-e..-~--eQea--~r-~-ae~~-~-~ae 

fReQ~aRee-~-~-~ deemed iRya±id--e-&--~~~&~-~4~-~~~-9f 

~aie-e9deT 

Comment. Former Section 715.4 is restated without substantive 
change in Probate Code Section 21225(h) (exclusion from coverage of 
Uniform Statutory Rule Against Perpetuities). 

Civil Code § 715.5 (repealed). Reformation 

+±~T~T--N9-iR~eFee~-iR-~ea±-9~-~e~e9Ra±-~~y-~~-?&iG-9~ 

Y9ida~±e-~-~-¥4~a~4~~-See~i9R-~~~-&~-~aie-~~~-~-~-~ae 

ex~eR~-~~-~-~~-pefeFmed-_-~~~~Hr-&fte-~4mi~e-~~aa~ 

eee~ieR-~-~4~~-e-~~&-~~-~ae-~l--iR~eR~-~-~-~~~~-~ke 

iR~e~ee~-WaeReye~-~ka~-geRepa±-iR~eR~-~~~~r--~~-eee~i9R 

8aa±±-~-l-~9-e~l-l-y-~~~~-~-a~~±ied-~~~~~~-~&e~&-~e 

~ae-fH±±ee~-e*~eR~-e9Reie~eR~-wi~a-eQea-aeee~~aiRed-iR~eR~T 
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Comment. 
Section 21220 
Perpetuities). 

Former Section 715.5 
(reformation under 

is superseded by 
Uniform Statutory 

Probate Code 
Rule Against 

Note. The liberal construction rule in the last sentence has not 
been explicitly continued in the draft statute, in the interest of 
uniformity. The reformation standard in USRAP differs from that stated 
in this section. However, in view of the length the USRAP comment goes 
to establish this same principle, it might be better to continue the 
rule as an additional provision in Chapter :2 or as part of draft 
Section 21220. 

Civil Code § 715.6 (repealed). Vesting within 60 years 

+±;T6T--N&-4nt;-<H"-e&t--H>--I'e8cl--Si'--pa'-&&ft&l-~-epe£-t~-whielr-l&lI&&-¥eSi'T 

i£-~-~-~-l-&~~-i'saa-~~~ &fEei'-~-ei'eSEisR-~~-iREei'eSE 

¥is±sEes-SeeEisR-+±;Ta-S£-i'sis-eSQeT 

Comment. 
Rule Against 
21205-21207. 

Section 715.6 is superseded by the Uniform 
Perpetuities, in particular, Probate Code 

Civil Code § 715.7 (repealed). Spouse as life in being 

Statutory 
Sections 

+±;T+T--~£r~~~~-¥&l-~~i'~-s£-~~~~-4~~--H>--i'ea± 

si'--~ei'aSRa±--pi'Spei'EY--~~i'a~sRi'--i's--Seei'isR--~l-~T~-~--t~-~~--SR 

iRQi¥!Q~s±--Gea&~ige&~--t~-spe~se s£--s--pei'SSR--!R--he!Rg--si'--i'se 

esmmeReeMeRE-~-~~~~~~-sha±±-he-QeeMeQ-a-U±!£e-!R-he!RgU 

aE--aueb--i'im&-wfte.tfte£--<H'--RSi'--t~-Hl&i¥i&lI&l---&&-~-waa--t.flen--!R 

he!RgT 

Comment. Former Civil Code Section 715.7 is restated without 
substantive change in Probate Code Section 21231. 

Civil Code § 716 (repealed). Exclusion of time during which interest 
is destructible 

+±6T--~he-~~~-i'im&-QHi'!Rg-wh4~~~-inteFesE ~-QeaEi'Hei'!h±e 

pHi'SHaat-~-~he-~~-¥s±!i'iSR-~-~~~he-~~~-pei'aeRa± 

eeRe£!E-~--t~~-ha!\<~-sHeh-""--powe£-~-4e&i'~1l&&iea-!a-_-~-he 

iRe±HQeQ-4n--Q.e.~Plllm~-~he-~i-aa-i-D-],e.-~edsQ--f~--~-'i'-e&t4ng-~-aa 

iRi'ei'est-withia-the-i'H±e-agaiast-pei'petH!t!esT 

Comment. Former Civil Code Section 716 is superseded by Probate 
Code Section 21211. 
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Civil Code § 716.5 (repealed). Validity of trusts 

7±eT5T--~~~~-t~~--Hr-Ret-~-~~~~-4~~~~-~-fa~tT 

me~e±y-~-~-~~4~~-tbe-~~-~~-~~-~-~~-witbiR 

wbieb-~~~~-~tere&B&-4~~~&-¥eat-~~-~~~~~r-~~-tbe 

iRte~eat-~--&~~-t~~~~~-mHat-~,--~~-~t--&~~r-~~-tbat 

-t:ime. 

fB~-±£-a-t~HSt-ia-Ret-±imite~-iB-~H~atieB-t~~~~~~~&a~-Wbieb 

£HtH~e-~~~~~-~-~~~-~-¥eet-~~~~~~~r-&-f~e¥isieBT 

e*f~ess-e~-imf±ie~T-iR-tbe-iBSt~HmeBt-e~eatiRg-t~~~~-~-~-t~HSt 

maY--&&&-~-t~~t~-~-~~~~~~-iBse£a~-~-4t--fQ~~~B&-~~-Be 

aff±ieae±e-BeyeR~-tbat-timeT 

fe~-\lBene'!€F-~~~-e*iate~-±eRge~-taaB-tae-time-witaiB-waiea 

£HtH~e-4~~-e<>t-s-4n--i*Oi'e!'tY _s&-¥est-~-~~ ti ~l e r-~-£e±±ewiRg 

saa±±-aff±Y+ 

f±}-~t-~-~-te~~~-HfeB-t~~-~-&-~~4ty-~-tbe 

BeRe4'ieiaFiesT 

f~}-±t-may-ee-te~miRate~-By-a-~~t-~-~-}Q~~~&ieft-HfeB 

tae-~~-<H--~--At-t-iH:-ney.-GeRe~a±--<>F--e£--any--Jil<>_--wft&-.-u-M--Be 

a££eete~-taereBY ~--~-~~t-~-taat--t~-teFM~&i&&-~4-~-iB 

tae-~~~~~--iD~e!'eBt--iH:--4~-~-~--iRte~eSt~--s-~j&~~&~-~--tbe 

fe~seRs-Wae-W&~±a-Be-a££eetea-tae~eBYT 

Comment. Section 716.5 is restated without substantive change in 
Probate Code Section 21230. 

Civil Code § 722 (amended), Time limit on accumulations 

722 Dispositions 0 f the income 0 f property to accrue and to be 

received at any time subsequent to the execution of the instrument 

creating such disposition, are governed by the rules f~ese~iBea-4~~~ 

±it±e-iB-~e±atieR relating to future interests. 

Comment. Section 722 is amended to reflect relocation 
concerning perpetuities to the Probate Code. See 
§§ 21200-21231 (superseding former Civil Code §§ 715-716.5). 

Civil Code § 724 (amended). Time limit on accumulations 

of statutes 
Prob. Code 

724. hl An accumulation of the income of property may be 

directed by any will, trust or transfer in writing sufficient to pass 

the property or create the trust out of which the fund is to arise, for 
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the benefit of one or more persons objects or purposes, but may not 

extend beyond the time iR-~i-a--~4~±-e permitted for the vesting of 

future interests. 

(b) Notwithstanding subdivision (a). the income arising from real 

or personal property held in a trust forming part of a profit-sharing 

plan of an employer for the exclusive benefit of his employees or their 

beneficiaries or forming part of a retirement plan formed primarily for 

the purpose of providing benefits for employees on or after retirement 

may be permitted to accumulate until the fund is sufficient. in the 

opinion of the trustee or trustees, to accomplish the purposes of the 

trust. 

Comment. Section 724 is amended to reflect the revision and 
relocation of the statutes concerning perpetuities to the Probate 
Code. See Prob. Code §§ 21200-21231 (superseding former Civil Code 
§§ 715-716.5). Subdivision (b) restates the last clause of former 
Section 715.3 relating to accumulations without substantive change. 

Civil Code § 773 (amended). Limitations on future estates 

773. Subject to the rules of this title, and of Part 1 of this 

division, a freehold estate, as well as a chattel real, may be created 

to commence at a future day; an estate for life may be created in a 

term of years, and a remainder limited thereon; a remainder of a 

freehold or chattel real, either contingent or vested, may be created, 

expectant on the determination of a term of years; and a fee may be 

limited on a fee, upon a contingency, which, if it should occur, must 

happen within the period prescribed iR-~~-~~~r~ by the statutory 

rule against perpetuities in Article 2 (COmmencing with Section 21205) 

of Chapter 1 of Part 2 of Division 11 of the Probate Code. 

Comment. Section 773 is amended to incorporate the new statutory 
rule against perpetui ties that superseded the rule provided by former 
Section 715.2. 

Civil Code § 1391 (added). Applicable rule against perpetuities 

1391. The statutory rule against perpetuities provided by Chapter 

1 (commencing with Section 21200) of Part 2 of Division 11 of the 

Probate Code applies to powers of appointment governed by this part. 

Comment. Section 1391 is a new section providing a 
cross-reference to the statutory rule against perpetuities. 
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Civil Code § 1391.1 (repealed), Beginning of permissible period for 
powers of appointment 

±39±T±T--~~Pmb&&~&l&-~e~ied-~-~~~~~-~le-agaiRs~ 

~e~~e~ui~ies-~~-~~~--~-~~~~-seuga~--~-~-~~~-~--aR 

exe~eise-e~-a-~ewe~-ei-a~~eiR~meR~-gegiRs+ 

fa}-.;[-n--~-_e-ase-"",*--aR-4n&t~--e-,...pe.b&iRg--<l--g-efte ..... ±--~-e~ 

a~~eiR~meR~--pi.'S&eftt~-e-,...pe.b&aM-e·~-~-eeRee--ad-""'--«l-~-<l&1;-e--~ae 

a~~eiR~meR~-geeemes-e~~ee~i¥eT 

f9}-.;[-n-...,..±-±---&th&--s-~ ... -a~-~~-&ime---G-f-~~-<H'e<H;-i-<Hr ...... f.-~ae 

Comment. Subdivision (a) of 
by Probate Code Section 21211(a). 
Probate Code Section 21210. 

former Section 1391.1 is superseded 
Subdivision (b) is superseded by 

Civil Code § 1391.2 (repealed). Facts and circumstances affecting 
validity of interests created by exercise of power of appointment 

WkeR-~-~m!~~€--~e~iee--QRGaF-~-~~-~~€--agaiRs~ 

~e~~e~ui~ies--gegiRs--a~--~Re--~ime--e~--~ae--e~ea~ieR--e~--a--~eweF--&i 

a~~&iR~meR~-~~tfr-~-~~-4ftt~e--seugR~--~-~-~~~--aR 

e*eFeise--~--~~-~ ... --fae~--aRe--eiFeums~aRees--exis~iRg--a~--~Re 

e~~ee~i¥e-~~ ...... f.-~~~-e*eFeisiRg-~~~F-~±-~-~akeB 

iB~&--<>eeoUnt--Ht-4et_enMtriftg-~-¥s±iei~y-~--Ht1;-e-pe.s~--e~-ea~-eQ-_b3>_-~ae 

iRs~~umea~-e*e~eisiRg-~ae-~ewe~T 

Comment. Former Section 1391.2 is superseded by the statutory 
rule against perpetuities. See Prob. Code §§ 21206-21207 (statutory 
rule against perpetuities as to powers of appointment), 21220 
(reformation). The second-look doctrine, codified in this section, is 
a part of the cornmon law carried forward in the Uniform Statutory Rule 
Against Perpetuities (1986). See the Background to Prob. Code 
§§ 21206-21207. 

~ This section has not been continued in the draft statute in 
the interest of uniformity, and because it does not seem to be needed 
since USRAP would suspend the invalidating side of the common law rule 
for 90 years. 
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Appendix § 21201 Background 

APPENDIX 

BACKGROUND TO SECTION 21201 

[Adapted from Comment G to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

As provided in Section 21201, this chapter supersedes the common 
law rule against perpetuities (common law rule) and the statutory 
provisions previously in effect, replacing them with the statutory rule 
against perpetuities (statutory rule) set forth in Article 2 
(commencing with Section 21205) and by the other provisions in this 
chapter. 

Unless excluded by Section 21225, the statutory rule applies to 
nonvested property interests and to powers of appointment over property 
or property interests that are nongeneral powers, general testamentary 
powers, or general powers not presently exercisable because of a 
condition precedent. The statutory rule does not apply to vested 
property interests. See, e.g., X's interest in Example (23) in the 
Background to this section. Nor does the statutory rule apply to 
presently exercisable general powers of appointment. See, e.g., G' s 
power in Example (19) in the Background to Section 21206; G's power in 
Example (1) in the Background to Section 21211; A's power in Example 
(2) in the Background to Section 21211; X's power in Example (3) in the 
Background to Section 21211; A's noncumulative power of withdrawal in 
Example (4) in the Background to Section 21211. 

G. Subsidiary Common Law Doctrines: Whether Superseded by this Chapter 

The courts, in interpreting the common law rule, developed several 
subsidiary doctrines. This chapter does not supersede those subsidiary 
doctrines except to the extent the provisions of this chapter conflict 
with them. As explained below, most of these common law doctrines 
remain in full force or in force in modified form. 

1. Constructional Preference for Validitu 
Professor Gray in his treatise on the couunon law rule against 

perpetuities declared that a will or deed is to be construed without 
regard to the rule, and then the rule is to be "remorselessly" applied 
to the provisions so construed. J. Gray, The Rule Against Perpetuities 
§ 629 (4th ed. 1942). Some courts may still adhere to this 
proposition. Colorado Nat'l Bank v. McCabe, 143 Colo. 21, 353 P.2d 385 
(1960). Most courts, it is believed, would today be inclined to adopt 
the proposition put by the Restatement of Property § 375 (1944), which 
is that where an instrument is ambiguous -- that is, where it is fairly 
susceptible to two or more constructions, one of which causes a rule 
violation and the other of which does not -- the construction that does 
not result in a rule violation should be adopted. The California rule 
favors construction for validity. See, e.g., Civil Code § 3541; Wong 
v. Di Grazia, 60 Cal. 2d 525, 539-40, 386 P.2d 817, 35 Cal. Rptr. 241 
(1963); Estate of Phelps, 182 Cal. 752, 761, 190 P. 17 (1920); Estate 
of Grove, 70 Cal. App. 3d 355, 362-63,138 Cal. Rptr. 684 (1977). 
Other cases supporting this view include: Southern Bank & Trust Co. v. 
Brown, 271 S.C. 260, 246 S.E.2d 598 (1978); Davis v. Rossi, 326 Mo. 
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911, 34 S.W.2d 8 (1930); Watson v. Goldthwaite, 184 N.E.2d 340, 343 
(Mass. 1962); Walker v. Bogle, 244 Ga. 439, 260 S.E.2d 338 (1979); 
Drach v. Ely, 703 P.2d 746 (Kan. 1985). 

The constructional preference for validity is not superseded by 
this chapter, but its role is likely to be different. The situation is 
likely to be that one of the constructions to which the ambiguous 
instrument is fairly susceptible would result in validity under Section 
21205(a), 21206(a), or 21207(a), but the other construction does not 
necessarily result in invalidity; rather it results in the interest' s 
validity being governed by Section 21205(b), 21206(b), or 21207(b). 
Nevertheless, even though the result of adopting the other construction 
is not as harsh as it is at common law, it is expected that the courts 
will incline toward the construction that validates the disposition 
under Section 21205(a), 21206(a), or 21207(a). 

2. Conclusive Presumption of Lifetime Fertility 
At common law, all individuals -- regardless of age, sex, or 

physical condition -- are conclusively presumed to be able to have 
children throughout their entire lifetimes. This principle is not 
superseded by this chapter, and in view of the widely accepted rule of 
construction that adopted children are presumptively included in class 
gifts, the conclusive presumption of lifetime fertility is not 
unrealistic. Since even elderly individuals probably cannot be 
excluded from adopting children based on their ages alone, the 
possibility of having children by adoption is seldom extinct. See, 
generally, Waggoner, In re Lattouf's Will and the Presumption of 
Lifetime Fertility in Perpetuity Law. 20 San Diego L. Rev. 763 (1983). 
Under this chapter, the main force of this principle is felt as in 
Example (7) in the Background to Section 21205, where it prevents a 
nonvested property interest from passing the test for initial validity 
under Section 2l205(a). 

For a California case approving the common law rule, see Fletcher 
v. Los Angeles Trust & Sav. Bank, 182 Cal. 177, 184, 187 P. 425 (1920). 

3. Act Supersedes Doctrine of Infectious Invaliditu 
At common law, the invalidity of an interest can, under the 

doctrine of infectious invalidity, be held to invalidate one or more 
otherwise valid interests created by the disposition or even invalidate 
the entire disposition. The question turns on whether the general 
dispositive scheme of the transferor will be better carried out by 
eliminating only the invalid interest or by eliminating other interests 
as well. This is a question that is answered on a case-by-case basis. 
Several items are relevant to the question, including who takes the 
stricken interests in place of those the transferor designated to 
take. For the rule applied in California, see, e.g., Estate of Willey, 
128 Cal. 1, 11, 60 P. 471 (1900) (severance allowed)j Estate of Gump, 
16 Cal. 2d 535, 547, 107 P.2d 17 (1940) (severance allowed); Estate of 
Van Wyck, 185 Cal. 49, 63, 196 P. 50 (1921) (severance denied)j Sheean 
v. Michel, 6 Cal. 2d 324, 329, 57 P.2d 127 (1936) (severance denied). 

The doctrine of infectious invalidity is superseded by Section 
21220, under which the court, on petition of an interested person, is 
required to reform the disposition to approximate as closely as 
possible the transferor's manifested plan of distribution when an 
invalidity under the statutory rule occurs. 

-32-



Appendix =--= ______________________________________ _ § 21201 Background 

4. Separability. 
The common law's separability doctrine is that when an interest is 

expressly subject to alternative contingencies, the situation is 
treated as if two interests were created in the same person or class. 
Each interest is judged separately; the invalidity of one of the 
interests does not necessarily cause the other one to be invalid. This 
common law principle was established in Longhead v. Phelps, 2 Wm. Bl. 
704, 96 Eng. Rep. 414 (K.B. 1770), and is followed in this country. L. 
Simes & A. Smith, The Law of Future Interests § 1257 (2d ed. 1956); 6 
American Law of Property § 24.54 (A. Casner ed. 1952); Restatement of 
Property § 376 (1944). Under this doctrine, if property is devised "to 
B if X-event or Y-event happens," B in effect has two interests, one 
contingent on X-event happening and the other contingent on Y-event 
happening. If the interest contingent on X-event but not the one 
contingent on Y-event is invalid, the consequence of separating B's 
interest into two is that only one of them, the one contingent on 
X-event, is invalid. B still has a valid interest the one 
contingent on the occurrence of Y-event. 

The separability principle is not superseded by this chapter. As 
illustrated in the following example, its invocation will usually 
result in one of the interests being initially validated by Section 
2l205(a) and the validity of the other interest being governed by 
Section 21205(b). 

Example (22) -- Separability case. G devised real property 
"to A for life, then to A's children who survive A and reach 
25, but if none of A's children survives A or if none of A's 
children who survives A reaches 25, then to B." G was 
survi ved by his brother (B), by his daughter (A), by A's 
husband (H), and by A's two minor children (X and Y). 

The remainder interest in favor of A's children who 
reach 25 fails the test of Section 21205(a) for initial 
validity. Its validity is, therefore, governed by Section 
21205(b) and depends on each of A's children doing anyone of 
the following things within 90 years after G's death: 
predeceasing A, surviving A and failing to reach 25, or 
surviving A and reaching 25. 

Under the separability doctrine, B has two interests. 
One of them is contingent on none of A's children surviving 
A. That interest passes Section 21205(a)' s test for initial 
validity; the validating life is A. B's other interest, 
which is contingent on none of A's surviving children 
reaching 25, fails Sections 2l205(a)'s test for initial 
validity. Its validity is governed by Section 21205(b) and 
depends on each of A's surviving children either reaching 25 
or dying under 25 within 90 years after G's death. 

Suppose that after G's death, A has a third child (Z). 
A subsequently dies, survived by her husband (H) and by X, Y, 
and Z. This, of course, causes B's interest that was 
contingent on none of A's children surviving A to terminate. 
If X, Y, and Z had all reached the age of 25 by the time of 
A's death, their interest would vest at A's death, and that 
would end the matter. If one or two, but not all three of 
them, had reached the age of 25 at A's death, B' s other 
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interest the one that was contingent on none of A's 
surviving children reaching 25 -- would also terminate. As 
for the children's interest, if the after-born child Z's age 
was such at A's death that Z could not be alive and under the 
age of 25 at the expiration of the allowable waiting period, 
the class gift in favor of the children would be valid under 
Section 21205(b), because none of those then under 25 could 
fail either to reach 25 or die under 25 after the expiration 
of the allowable gO-year waiting period. If, however, Z's 
age at A's death was such that Z could be alive and under the 
age of 25 at the expiration of the allowable gO-year waiting 
period, the circumstances requisite to reformation under 
Section 21220(b) would arise, and the court would be 
justified in reforming G' s disposition by reducing the age 
contingency with respect to Z to the age he would reach on 
the date when the allowable waiting period is due to expire. 
See Example (3) in the Background to Section 21220. So 
reformed, the class gift in favor of A's children could not 
become invalid under Section 21205(b), and the children of A 
who had already reached 25 by the time of A' s death could 
receive their shares immediately. 

5. The "All-or-Nothing" Rule with Respect to Class Gifts 
The common law applies an "all-or-nothing" rule with respect to 

class gifts, under which a class gift stands or falls as a whole. The 
all-or-nothing rule, usually attributed to Leake v. Robinson, 2 Mer. 
363, 35 Eng. Rep. 979 (Ch. 1817), is commonly stated as follows: If 
the interest of any potential class member might vest too remotely, the 
entire class gift violates the rule. Although this chapter does not 
supersede the basic idea of the much-maligned "all-or-nothing" rule, 
the evils sometimes attributed to it are substantially if not entirely 
eliminated by the wait-and-see feature of the statutory rule and by the 
availability of reformation under Section 21220, especially in the 
circumstances described in Section 2l220(b)-(c). For illustrations of 
the application of the all-or-nothing rule under this chapter, see 
Examples (3), (4), and (6) in the Background to Section 21220. 

For application and interpretation of the all-or-nothing rule 
California, see, e.g., Estate of Troy, 214 Cal. 53, 3 P.2d 9300 (1931); 
Estate of Grove, 70 Cal. App. 3d 355, 361-62, 138 Cal. Rptr. 684 
(1977); Estate of Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827 
(1974) • 

6. The Specific Sum Doctrine 
The common law recognizes a doctrine called the specific sum 

doctrine, which is derived from Storrs v. Benbow, 3 De G.M. & G. 390, 
43 Eng. Rep. 153 (Ch. 1853), and states: If a specified sum of money 
is to be paid to each member of a class, the interest of each class 
member is entitled to separate treatment and is valid or invalid under 
the rule on its own. The specific sum doctrine is not superseded by 
this chapter. 

The operation of the specific sum doctrine under this chapter is 
illustrated in the following example. 

Example (23) Specific sum case. G bequeathed "$10,000 to 
each child of A, born before or after my death, who attains 
25. " G was survived by A and by A's two children (X and Y). 
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X but not Y had already reached 25 at G's death. After G' s 
death a third child (Z) was born to A. 

If the phrase "born before or after my death" had been 
omitted, the class would close as of G's death under the 
common law rule of construction known as the rule of 
convenience: The after-born child, Z, would not be entitled 
to a $10,000 bequest, and the interests of both X and Y would 
be valid upon their creation at G's death. X's interest 
would be valid because it was ini tially vested; nei ther the 
common law rule nor the statutory rule applies to interests 
that are vested upon their creation. Although the interest 
of Y was not vested upon its creation, it would be initially 
valid under Section 2l205(a) because Y would be his own 
validating life; Y will either reach 25 or die under 25 
within his own lifetime. 

The inclusion of the phrase "before or after my death," 
however, would probably be construed to mean that G intended 
after-born children to receive a $10,000 bequest. See Earle 
Estate, 369 Pa. 52, 85 A.2d 90 (1951). Assuming that this 
construction were adopted, the specific sum doctrine allows 
the interest of each child of A to be treated separately from 
the others for purposes of the statutory rule. For the 
reasons cited above, the interests of X and Yare initially 
valid under Section 2l205(a). The nonvested interest of Z, 
however, fails Section 2l205(a) 's test for initial validity; 
there is no validating life because Z, who was not alive when 
the interest was created, could reach 25 or die under 25 more 
than 21 years after the death of the survivor of A, X, and 
Y. Under Section 2l205(b), the validity of Z' s interest 
depends on Z' s reaching (or failing to reach) 25 wi thin 90 
years after G's death. 

7. The Sub Class Doctrine 
The common law recognizes a doctrine called the sub-class 

doctrine, which is derived from Cattlin v. Brown, 11 Hare 372, 68 Eng. 
Rep. 1318 (Ch. 1853), and states: If the ultimate takers are not 
described as a single class but rather as a group of subclasses, and if 
the share to which each separate subclass is entitled will finally be 
determined within the period of the rule, the gifts to the different 
subclasses are separable for the purpose of the rule. American 
Security & Trust Co. v. Cramer, 175 F. Supp. 367 (D.D.C. 1959); 
Restatement of Property § 389 (1944). The sub-class doctrine is not 
superseded by this chapter. 

The operation of the sub-class doctrine under this chapter is 
illustrated in the following example. 

Example (24) - Sub-class case. G devised property in trust, 
directing the trustee to pay the income "to A for life, then 
in equal shares to A's children for their respective lives; 
on the death of each child, the proportionate share of corpus 
of the one so dying shall go to the children of such child." 
G was survived by A and by A's two children (X and Y). After 
G's death, another child (Z) was born to A. A now has died, 
survived by X, Y, and Z. 

-35-



§ 21201 Background ----------------------------------____________ Appendix 

Under the sub-class doctrine, each remainder interest in 
favor of the children of a child of A is treated separately 
from the others. This allows the remainder interest in favor 
of X's children and the remainder interest in favor of Y's 
children to be validated under Section 21205(a). X is the 
validating life for the one, and Y is the validating life for 
the other. 

The remainder interest in favor of the children of Z 
fails Section 21205(a) 's test for initial validity; there is 
no validating life because Z, who was not alive when the 
interest was created, could have children more than 21 years 
after the death of the survivor of A, X, and Y. Under 
Section 21205(b), the validity of the remainder interest in 
favor of Z' s children depends on Z' s dying wi thin 90 years 
after G's death. 

Note why both of the requirements of the sub-class rule 
are met. The ultimate takers are described as a group of 
sub-classes rather than as a single class: "children of the 
chi ld so dying," as opposed to .. grandchildren. .. The share to 
which each separate sub-class is entitled is certain to be 
finally determined within a life in being plus 21 years: As 
of A's death, who is a life in being, it is certain to be 
known how many children he had surviving him; since in fact 
there were three, we know that each sub-class will ultimately 
be entitled to one-third of the corpus, neither more nor 
less. The possible failure of the one-third share of Z' s 
children does not increase to one-half the share going to X's 
and Y's children; they still are entitled to only one-third 
shares. Indeed, should it turn out that X has children but Y 
does not, this would not increase the one-third share to 
which X's children are entitled. 

Example (25) General testamentaru powers sub-class 
~ G devised property in trust, directing the trustee to 
pay income .. to A for life, then in equal shares to A's 
children for their respective lives; on the death of each 
child, the proportionate share of corpus of the one so dying 
shall go to such persons as the one so dying shall by will 
appoint; in default of appointment, to G's grandchildren in 
equal shares." G was survived by A and by A's two children 
(X and Y). After G's death, another child (Z) was born to A. 
The general testamentary powers conferred on each of A's 
children are entitled to separate treatment under the 
principles of the sub-class doctrine. See above. 
Consequently, the powers conferred on X and Y, A's children 
who were living at G's death, are initially valid under 
Section 21207(a). But the general testamentary power 
conferred on Z, A's child who was born after G's death, fails 
the test of Section 21207(a) for initial validity. The 
validity of Z' s power is governed by Section 2l207(b). Z' s 
death must occur within 90 years after G's death if any 
provision in Z's will purporting to exercise his power is to 
be valid. 
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8. Duration oE Indestructible Trusts Termination oE Trusts by 
Beneficiaries 
The widely accepted view in American law is that the beneficiaries 

of a trust other than a charitable trust can compel its premature 
termination if all beneficiaries consent and if such termination is not 
expressly restrained or impliedly restrained by the existence of a 
"material purpose" of the settlor in establishing the trust. 
Restatement (Second) of Trusts § 337 (1959); 4 A. Scott, The Law of 
Trusts § 337 (3d ed. 1967). California law varies this rule by giving 
the court discretion in applying the material purposes doctrine, except 
as to a restraint on disposition of the beneficiaries interest. See 
Section 15403. 

A trust that cannot be terminated by its beneficiaries is called 
an indestructible trust. It is generally accepted that the duration of 
the indestructibility of a trust, other than a chari table trust, is 
limited to the applicable perpetuity period. See Restatement (Second) 
of Trusts § 62 comment 0 (1959); Restatement (Second) of Property 
(Donative Transfers) § 2.1 & Legislative Note & Reporter's Note (1983); 
I A. Scott, The Law of Trusts § 62.10(2) (3d ed. 1967); J. Gray, The 
Rule Against Perpetuities § 121 (4th ed. 1942); L. Simes & A. Smith, 
The Law of Future Interests §§ 1391-93 (2d ed. 1956). In California 
this rule is provided by statute. See Section 21230 (continuing former 
Civil Code § 716.5). Nothing in this chapter supersedes this 
principle. One modification, however, is necessary: As to trusts that 
contain a nonvested property interest or power of appointment whose 
validity is governed by the wait-and-see element adopted in Section 
21205(b), 2l206(b), or 21207(b), the courts can be expected to 
determine that the applicable perpetuity period is 90 years. 
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BACKGROUND TO SECTION 21202 

[Adapted from the Comment to Section 5 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

1. Subdivision fa): Chapter Not Retroactive 

Appendix 

This section provides that, except as provided in subdivision (b), 
the statutory rule against perpetuities and the other provisions of 
this chapter apply only to nonvested property interests or powers of 
appointment created on or after this chapter's operative date. With 
one exception, in determining when a nonvested property interest or a 
power of appointment is created, the principles of Article 3 
(commencing wi th Section 21210) are applicable. Thus, for example, a 
property interest (or a power of appointment) created in a revocable 
inter vivos trust is created when the power to revoke terminates. See 
Example (1) in the Background to Section 21211. 

The second sentence of subdivision (a) establishes a special rule 
for nonvested property interests (and powers of appointment) created by 
the exercise of a power of appointment. For purposes of this section 
only, a nonvested property interest (or a power of appointment) created 
by the exercise of a power of appointment is created when the power is 
irrevocably exercised or when a revocable exercise of the power becomes 
irrevocable. Consequently, all the provisions of this chapter except 
Section 2l202(b) apply to a nonvested property interest (or power of 
appointment) created by a donee's exercise of a power of appointment 
where the donee's exercise, whether revocable or irrevocable, occurs on 
or after the operative date 0 f this chapter. All the provisions 0 f 
this chapter except Section 21202(b) also apply where the donee's 
exercise occurred before the operative date of this chapter if: (1) 
that pre-operative-date exercise was revocable and (2) that revocable 
exercise becomes irrevocable on or after the operative date of this 
chapter. This special rule applies to the exercise of all types of 
powers of appointment -- presently exercisable general powers, general 
testamentary powers, and nongeneral powers. 

If the application of this special rule determines that the 
provisions of this chapter (except Section 2l202(b» apply, then for 
all such purposes, the time of creation of the appointed nonvested 
property interest (or appointed power of appointment) is determined by 
reference to Article 3 (commencing with Section 21210), without regard 
to the special rule contained in the second sentence of Section 
2l202(a). 

If the application of this special rule of Section 2l202(a) 
determines that the provisions of this chapter (except Section 
2l202(b» do not apply, then Section 21202(b) is the only potentially 
applicable provision of this chapter. 

Example (Z) Testamentary power created before but 
exercised after the operative date of this chapter. G was 
the donee of a general testamentary power of appointment 
created by the will of his mother, M. M died in 1980. 
Assume that the operative date of the chapter is January 1, 
1991. G died in 1992, leaving a will that exercised his 
general testamentary power of appointment. 

Under the special rule in the second sentence of Section 
21202(a), any nonvested property interest (or power of 
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appointment) created by G in his will in exercising his 
general testamentary power was created (for purposes of 
Section 21202) at G's death in 1992, which was after the 
operative date of this chapter. 

Consequently, all the provisions of this chapter apply 
(except Section 21202(b». That point having been settled, 
the next step is to determine whether the nonvested property 
interests or powers of appointment created by G's 
testamentary appointment are initially valid under Section 
21205(a), 21206(a), or 21207(a), or whether the wait-and-see 
element established in Section 21205(b), 21206(b), or 
21207(b) apply. If the wait-and-see element does apply, it 
must also be determined when the allowable 90-year waiting 
period starts to run. In making these determinations, the 
principles of Article 3 (commencing with Section 21210) 
control the time of creation of the nonvested property 
interests (or powers of appointment); under Article 3 , since 
G's power was a general testamentary power of appointment, 
the common law relation back doctrine applies and the 
appointed nonvested property interests (and appointed powers 
of appointment) are created at M's death in 1980. 

If G' s tes tamentary power of appo intment had been a 
nongeneral power rather than a general power, the same 
results as described above would apply. 

Example (2) -- Presently exercisable nongeneral power qreated 
before but exercised aEter the operative date of this 
chapter. Assume the same facts as in Example (1), except 
that G' s power of appointment was a presently exercisable 
nongeneral power. If G exercised the power in 1992, after 
the operative date of this chapter (or, if a 
pre-operative-date revocable exercise of his power became 
irrevocable in 1992, after the operative date of this 
chapter), the same results as described above in Example (1) 
would apply. 

Example (3) -- Presently exercisable general power created 
beEore but exercised aEter the operative date oE this 
chapter. Assume the same facts as in Example (1), except 
tha t G' s power of appointment was a presently exercisable 
general power. If G exercised the power in 1992, after the 
operative date of this chapter (or, if a pre-operative-date 
revocable exercise of his power became irrevocable in 1992, 
after the operative date of this chapter), all the provisions 
of this chapter (except Section 21202(b» apply; for such 
purposes, Article 3 (commencing with Section 21210) controls 
the date of creation of the appointed nonvested property 
interests (or appointed powers of appointment), without 
regard to the special rule of the second sentence of Section 
21202(a). With respect to the exercise of a presently 
exercisable general power, it is possible -- indeed, probable 
-- that the special rule of the second sentence of Section 
21202(a) and the rules of Article 3 agree on the same date of 
creation for their respective purposes, that date being the 
date the power was irrevocably exercised (or a revocable 
exercise thereof became irrevocable). 
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2. Subdivision (b): Reformation of Pre-existing Instruments 
Although the statutory rule against perpetuities and the other 

provisions of this chapter do not apply retroactively, subdivision (b) 
recognizes a court's authority to exercise its equitable power to 
reform instruments that contain a violation of the common law rule 
against perpetuities (or of a statutory version or variation thereof) 
and to which the statutory rule does not apply because the offending 
nonvested property interest or power of appointment in question was 
created before the operative date of this chapter. This equitable 
power to reform is recognized only where the violation of the former 
rule against perpetuities is determined in a judicial proceeding that 
is commenced on or after the operative date of this chapter. 
Subdivision (b) constitutes statutory authority for a court to exercise 
its equitable reformation power. 

3. Guidance as to How to Reform 
Subdivision (b) is to be understood as authorizing a judicial 

insertion of a saving clause into the instrument. See Browder, 
Construction. Reformation, and the Rule Against Perpetuities, 62 Mich. 
L. Rev. 1 (1963); Waggoner, Perpetuity Reform. 81 Mich. L. Rev. 1718, 
1755-59 (1983); Langbein & Waggoner, Reformation of Wills on the Ground 
of Mistake: Change of Direction in American Law?, 130 U. Pa. L. Rev. 
521, 546-49 (1982). This method of reformation allows reformation to 
achieve an after-the-fact duplication of a professionally competent 
product. Such a technique would have been especially sui table in the 
cases that have already arisen, for it probably would have allowed the 
dispositions in all of them to have been rendered valid without 
disturbing the transferor's intent at all. See Waggoner, Perpetuity 
Reform. 81 Mich. L. Rev. 1718, 1756 n. 103 (1983). The insertion of a 
saving clause grants a more appropriate opportunity for the property to 
go to the intended beneficiaries. Furthermore, it would also be a 
suitable technique in fertile octogenarian, unborn widOW, and 
administrative contingency cases. A saving clause is one of the 
formalistic devices that a professionally competent lawyer would have 
used before the fact to ensure initial validity in these cases. 
Insofar as other violations are concerned, the saving clause technique 
also grants every appropriate opportunity for the property to go to the 
intended beneficiaries. 

In selecting the lives to be used for the perpetuity-period 
component of the saving clause that in a given case is to be inserted 
after the fact, the principle to be adopted is the same one that ought 
to guide lawyers in drafting such a clause before the fact: The group 
selected should be appropriate to the facts and the disposition. While 
the exact make-up of the group in each case would be settled by 
litigation, the individuals designated in Section 1.3(2) of the 
Restatement (Second) of Property (Donative Transfers) (1983) as the 
measuring lives would be an appropriate referent for the court to 
consider. Care should be taken in formulating the gift-over component, 
so that it is appropriate to the dispositive scheme. Among possible 
recipients that the court might consider designating are: (1) the 
persons entitled to the income on the 21st anniversary of the death of 
the last surviving individual designated by the court for the 
perpetui ty-period component and in the proportions thereof to which 
they are then so entitled; if no proportions are specified, in equal 

-40-



Appendix =-______ ~ ____ -= __ _= ________________________ __ 

§ 21202 Background 

shares to the permissible recipients of income; or (2) the grantor's 
descendants per stirpes who are living 21 years after the death of the 
last surv1v1ng individual designated by the court for the 
perpetuity-period component; if none, to the grantor's heirs at law 
determined as if the grantor died 21 years after the death of the last 
surviving individual designated in the perpetuity-period component. 

4. Violation Must be Determined in a Judicial Proceeding Commenced On 
or After the Effective Date of This Chapter 
The equitable power to reform is recognized by Section 21202(b) 

only in situations where the violation of the former rule against 
perpetuities is determined in a judicial proceeding commenced on or 
aft er the operative date of this chapter. The equi tabl e power to 
reform would typically be exercised in the same judicial proceeding in 
which the invalidity is determined. 
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BACKGROUND TO SECTION 21205 

[Adapted from Comments A-C to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

A. General Purpose 

Appendix 

Sections 21205-21207 set forth the statutory rule against 
perpetuities (statutory rule). As provided in Section 21201, the 
statutory rule supersedes the common law rule against perpetuities 
(common law rule) and prior statutes. See the Comment to Section 21201. 

1. The Common Law Rule's Validating and Invalidating Sides 
The common law rule against perpetuities is a rule of initial 

validity or invalidity. At common law, a nonvested property interest 
is either valid or invalid as of its creation. Like most rules of 
property law, the common law rule has both a validating and an 
invalidating side. Both sides are derived from John Chipman Gray's 
formulation of the common law rule: 

No [nonvested property] interest is good unless it must vest, 
if at all, not later than 21 years after some life in being 
at the creation of the interest. 

J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). From this 
formulation, the validating and invalidating sides of the common law 
rule are derived as follows: 

Validating Side of the Cqmmon Law Rule. A nonvested property 
interest is valid when it is created (initially valid) if it 
is then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. 

Invalidating Side qf the Gqrnmon Law Rule. A nonvested 
property interest is invalid when it is created (initially 
invalid) if there is no such certainty. 

Notice that the invalidating side focuses on a lack of certainty, 
which means that invalidity under the common law rule is not dependent 
on actual post-creation events but only on possible post-creation 
events. Actual post-creation events are irrelevant, even those that 
are known at the time of the lawsuit. It is generally recognized that 
the invalidating side of the common law rule is harsh because it can 
invalidate interests on the ground of possible post-creation events 
that are extremely unlikely to happen and that in actuality almost 
never do happen, if ever. 

2. The Statutoru Rule Aaainst Perpetuities 
The essential difference between the common law rule and its 

statutory replacement is that the statutory rule preserves the common 
law rule's overall policy of preventing property from being tied up in 
unreasonably long or even perpetual family trusts or other property 
arrangements, while eliminating the harsh potential of the common law 
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rule. The statutory rule achieves this result by codifying (in 
slightly revised form) the validating side of the common law rule and 
modifying the invalidating side by adopting a wait-and-see element. 
Under the statutory rule, interests that would have been initially 
valid at common law continue to be initially valid, but interests that 
'.ould have been initially invalid at common law are invalid only if 
they do not actually vest or terminate wi thin the allowabl e wai ting 
period set forth in Section 2120S(b). Thus, the Uniform Act recasts 
the validating and invalidating sides of the rule against perpetuities 
as follows: 

Validating Side of the Statutoru Rule: A nonvested property 
interest is initially valid if, when it is created, it is 
then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. The validity of a nonvested property 
interest that is not initially valid is in abeyance. Such an 
interest is valid if it vests within the allowable waiting 
period after its creation. 

Invalidating Side of the Statutory Rule: A nonvested 
property interest that is not initially valid becomes invalid 
(and subject to reformation under Section 21220) if it 
neither vests nor terminates within the allowable waiting 
period after its creation. 

As indicated, this modification of the invalidating side of the 
common law rule is generally known as the wait-and-see method of 
perpetuity reform. The wait-and-see method of perpetuity reform was 
approved by the American Law Institute as part of the Restatement 
(Second) of Property (Donative Transfers) §§ 1.1-1.6 (1983). For a 
discussion of the various methods of perpetuity reform, including the 
wait-and-see method and the Restatement (Second)' s version of 
wait-and-see, see Waggoner, Perpetuity Reform. 81 Mich. L. Rev. 1718 
(1983) • 

B. Section 2120S(a): Nonvested Property Interests That Are Initially 
Valid 

1. Nonvested Property interest 
Section 21205 sets forth the statutory rule against perpetuities 

wi th respect to nonvested property interests. A nonvested property 
interest (also called a contingent property interest) is a future 
interest in property that is subject to an unsatisfied condition 
precedent. In the case of a class gift, the interests of all the 
unborn members of the class are nonvested because they are subject to 
the unsatisfied condition precedent of being born. At common law, the 
interests of all potential class members must be valid or the class 
gift is invalid. As pointed out in the Background to Section 21201. 
this so-called all-or-nothing rule with respect to class gifts is not 
superseded by this chapter. and so remains in effect under the 
statutory rule. Consequently, all class gifts that are subject to open 
are to be regarded as nonvested property interests for the purposes of 
this chapter. 
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2. Section 21205(a) Codifies the Validating Side of the Common Law Rule 
The validating side of the common law rule is codified in Section 

2l205(a) and, with respect to powers of appointment, in Sections 
2l206(a) and 2l207(a). 

A nonvested property interest that satisfies the requirement of 
Section 21205(a) is initially valid. That is, it is valid as of the 
time of its creation. There is no need to subject such an interest to 
the waiting period set forth in Section 2l205(b), nor would it be 
desirable to do so. 

For a nonvested property interest to be valid as of the time of 
its creation under Section 21205(a), there must then be a certainty 
that the interest will either vest or terminate an interest 
terminates when vesting becomes impossible -- no later than 21 years 
after the death of an individual then alive. To satisfy this 
requirement, it must be established that there is no possible chain of 
events that might arise after the interest was created that would allow 
the interest to vest or terminate after the expiration of the 21-year 
period following the death of an individual in being at the creation of 
the interest. Consequently, initial validity under Section 21205 (a) 
can be established only if there is an individual for whom there is a 
causal connect ion between the individual' s death and the interest' s 
vesting or terminating no later than 21 years thereafter. 

The individual described in Sections 21205(a), 21206(a), and 
21207(a) is often referred to as the "validating life," the term used 
throughout the Background Comments to this chapter. 

3. Determining Whether There Is a Validating Life 
The process for determining whether a validating life exists is to 

postulate the death of each individual connected in some way to the 
transaction, and ask the question: Is there with respect to this 
individual an invalidating chain of possible events? If one individual 
can be found for whom the answer is No, that individual can serve as 
the validating life. As to that individual there will be the requisite 
causal connection between his or her death and the questioned 
interest's vesting or terminating no later than 21 years thereafter. 

In searching for a validating life, only individuals who are 
connected in some way to the transaction need to be considered, for 
they are the only ones who have a chance of supplying the requisite 
causal connection. Such individuals vary from situation to situation, 
but typically include the beneficiaries of the disposition, including 
the taker or takers of the nonvested property interest, and individuals 
related to them by blood or adoption, especially in the ascending and 
descending lines. There is no point in even considering the life of an 
individual unconnected to the transaction -- an individual from the 
world at large who happens to be in being at the creation of the 
interest. No such individual can be a validating life because there 
will be an invalidating chain of possible events as to every 
unconnected individual who might be proposed: Any such individual can 
immediately die after the creation of the nonvested property interest 
wi thout causing any acceleration of the interest's vesting or 
termination. (The life expectancy of any unconnected individual, or 
even the probability that one of a number of new-born babies will live 
a long life, is irrelevant.) 
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Example (1) - Parent of devisees as the validating life. G 
devised property "to A for life, remainder to A's children 
who attain 21." G was survived by his son (A), by his 
daughter (B), by A's wife (W), and by A's two children (X and 
Y). 

The nonvested property interest in favor of A's children 
who reach 21 satisfies Section 21205(a) 's requirement, and 
the interest is initially valid. When the interest was 
created (at G's death), the interest was then certain to vest 
or terminate no later than 21 years after A's death. 

The process by which A is determined to be the 
validating life is one of testing various candidates to see 
if any of them have the requisite causal connection. As 
noted above, no one from the world at large can have the 
requisite causal connection, and so such individuals are 
disregarded. Once the inquiry is narrowed to the appropriate 
candidates, the first possible validating life that comes to 
mind is A, who does in fact fulfill the requirement: Since 
A's death cuts off the possibility of any more children being 
born to him, it is impossible, no matter when A dies, for any 
of A's children to be alive and under the age of 21 beyond 21 
years after A's death. (See the Background to Section 21208.) 

A is therefore the validating life for the nonvested 
property interest in favor of A's children who attain 21. 
None of the other individuals who is connected to this 
transaction could serve as the validating life because an 
invalidating chain of possible post-creation events exists as 
to each one of them. The other individuals who might be 
considered include W, X, Y, and B. In the case of W, an 
invalidating chain of events is that she might predecease A, 
A might remarry and have a child by his new wife, and such 
child might be alive and under the age of 21 beyond the 
21-year period following W's death. With respect to X and Y, 
an invalidating chain of events is that they might predecease 
A, A might later have another child, and that child might be 
alive and under 21 beyond the 21-year period following the 
death of the survivor of X and Y. As to B, she suffers from 
the same invalidating chain of events as exists with respect 
to X and Y. The fact that none of these other individuals 
can serve as the validating life is of no consequence, 
however, because only one such individual is required for the 
validity of a nonvested interest to be established, and that 
individual is A. 

4. Rule of Section 21208 (Posthumous Birth) 
See the Background to Section 21208. 

5. Recipients as Their Own Validating Lives 
It is well established at common law that, in appropriate cases, 

the recipient of an interest can be his or her own validating life. 
See, e.g., Rand v. Bank of California, 236 Or. 619, 388 P.2d 437 
(1964). Given the right circumstances, this principle can validate 
interests that are contingent on the recipient's reaching an age in 
excess of 21, or are contingent on the recipient's surviving a 
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particular point in time that is or might turn out to be in excess of 
21 years after the interest was created or after the death of a person 
in being at the date of creation. 

Example (2) - Devisees as their own validating lives. G 

devised real property "to A's children who attain 25." A 
predeceased G. At G's death, A had three living children, 
all of whom were under 25. 

The nonvested property interest in favor of A's children 
who attain 25 is validated by Section 2l205(a). Under 
Section 21208, the possibility that A will have a child born 
to him after his death (and since A predeceased G, after G's 
death) must be disregarded. Consequently, even if A's wife 
survived G, and even if she was pregnant at G's death or even 
if A had deposited sperm in a sperm bank prior to his death, 
it must be assumed that all of A's children are in being at 
G's death. A's children are, therefore, their own validating 
lives. (Note that Section 21208 requires that in determining 
whether an individual is a validating life, the possibility 
that a child will be born to "an" individual after the 
individual's death must be disregarded. The validating life 
and the individual whose having a post-death child is 
disregarded need not be the same individual.) Each one of 
A's children, all of whom under Section 21208 are regarded as 
alive at G's death, will either reach the age of 25 or fail 
to do so within his or her own lifetime. To say this another 
way, it is certain to be known no later than at the time of 
the death of each child whether or not that child survived to 
the required age. 

6. Validating Life Can Be Survivor of Group 
In appropriate cases, the validating life need not be 

individualized at first. Rather the validating life can initially 
(i.e., when the interest was created) be the unidentified survivor of a 
group of individuals. It is common' in such cases to say that the 
members of the group are the validating lives, but the true meaning of 
the statement is that the validating life is the member of the group 
who turns out to live the longest. As the court said in Skatterwood v. 
Edge, 1 Salk. 229, 91 Eng. Rep. 203 (K.B. 1697), "for let the lives be 
never so many, there must be a survivor, and so it is but the length of 
that life; for Twisden used to say, the candles were all lighted at 
once~n 

Example (3) - Case of validating life being the survivor of 
a group. G devised real property "to such of my 
grandchildren as attain 21." Some of G's children are living 
at G's death. 

The nonvested property interest in favor of G' s 
grandchildren who attain 21 is valid under Section 21205(a). 
The validating life is that one of G's children who turns out 
to live the longest. Since under Section 21208, it must be 
assumed that none of G's children will have post-death 
children, it is regarded as impossible for any of G's 
grandchildren to be alive and under 21 beyond the 2l-year 
period following the death of G's last surviving child. 
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Example (4) -- Sperm bank case. G devised property in trust, 
directing the income to be paid to G's children for the life 
of the survivor, then to G's grandchildren for the life of 
the survivor, and on the death of G's last survlvlng 
grandchild, to pay the corpus to G's great-grandchildren then 
living. G's children all predeceased him, but several 
grandchildren were living at G's death. One of G's 
predeceased children (his son, A) had deposited sperm in a 
sperm bank. A's widow was living at G's death. 

The nonvested property interest in favor of G' s 
great-grandchildren is valid under Section 2l205(a). The 
validating life is the last surviving grandchild among the 
grandchildren living at G' s death. Under Section 21208, the 
pass i bi! ity that A will have a child conceived after G' s 
death must be disregarded. Note that Section 21208 requires 
that in determining whether an individual is a validating 
life, the possibility that a child will be born to "an" 
indi vidual after the individual's death is disregarded. The 
validating life and the individual whose having a post-death 
child is disregarded need not be the same individual. Thus 
in this example, by disregarding the possibility that A will 
have a concei ved-after-dea th child, G' s last surviving 
grandchild becomes the validating life because G's last 
surviving grandchild is deemed to have been alive at G' s 
death, when the great-grandchildren's interests were created. 

Example (5) Child in gestation case. G devised property 
in trust, to pay the income equally among G's living 
children; on the death of G's last surviving child, to 
accumulate the income for 21 years; on the 21st anniversary 
of the death of G's last surviving child, to pay the corpus 
and accumulated income to G' s then-living descendants, per 
st i rpes; if none, to X Charity. At G' s death his child (A) 
was 6 years old, and G's wife (W) was pregnant. After G's 
death, W gave birth to their second child (B). 

The nonvested property interests in favor of G's 
descendants and in favor of X Charity are valid under Section 
21205(a). The validating life is A. Under Section 21208, 
the possibility that a child will be born to an individual 
after the individual's death must be disregarded for the 
purposes of determining validity under Section 21205(a). 
Consequently, the possibility that a child will be born to G 
after his death must be disregarded; and the possibility that 
a child will be born to any of G's descendants after their 
deaths must also be disregarded. 

Note, however, that the rule of Section 21208 does not 
apply to the question of the entitlement of an after-born 
child to take a beneficial interest in the trust. The common 
law rule (sometimes codified) that a child in gestation is 
treated as alive, if the child is subsequently born viable, 
applies to this question. Thus, Section 21208 does not 
prevent B from being an income beneficiary under G' s trust, 
nor does it prevent a descendant in gestation on the 21st 
anni versary of the death of G' s last surviving child from 
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being a member of the class of G's "then-living descendants," 
as long as such descendant has no then-living ancestor who 
takes instead. 

7. Different Validating Lives Can and in Some Cases Must Be Used 
Dispositions of property sometimes create more than one nonvested 

property interest. In such cases, the validity of each interest is 
treated individually. A validating life that validates one interest 
might or might not validate the other interests. Since it is not 
necessary that the same validating life be used for all interests 
created by a disposition, the search for a validating life for each of 
the other interests must be undertaken separately. 

8. Perpetuitu Saving Clauses and Similar Provisions 
Knowledgeable lawyers almost routinely insert perpetuity saving 

clauses into instruments they draft. Saving clauses contain two 
components, the first of which is the perpetuity-period component. 
This component typically requires the trust or other arrangement to 
terminat e no later than 21 years after the death of the last survivor 
of a group of individuals designated therein by name or class. (The 
lives of corporations, animals, or sequoia trees cannot be used.) The 
second component of saving clauses is the gift-over component. This 
component expressly creates a gift over that is guaranteed to vest at 
the termination of the period set forth in the perpetuity-period 
component, but only if the trust or other arrangement has not 
terminated earlier in accordance with its other terms. 

It is important to note that regardless of what group of 
individuals is designated in the perpetuity-period component of a 
saving clause, the surviving member of the group is not necessarily the 
individual who would be the validating life for the nonvested property 
interest or power of appointment in the absence of the saving clause. 
Without the saving clause, one or more interests or powers may in fact 
fail to satisfy the requirement of Section 21205(a), 21206(a), or 
21207(a) for initial validity. By being designated in the saving 
clause, however, the survivor of the group becomes the validating life 
for all interests and powers in the trust or other arrangement: The 
saving clause confers on the last surviving member of the designated 
group the requisite causal connection between his or her death and the 
impossibility of any interest or power in the trust or other 
arrangement remaining in existence beyond the 21-year period following 
such individual's death. 

Example (6) -- Valid saving clause case. A testamentary 
trust directs income to be paid to the testator's children 
for the life of the survivor, then to the testator's 
grandchildren for the life of the survivor, corpus on the 
death of the testator's last living grandchild to such of the 
testator's descendants as the last living grandchild shall by 
will appoint; in default of appointment, to the testator's 
then-living descendants, per stirpes. A saving clause in the 
will terminates the trust, if it has not previously 
terminated, 21 years after the death of the testator's last 
surviving descendant who was living at the testator's death. 
The testator was survived by children. 

-48-

" , 

i .--.-



Appendix __ -= ______ -= ______________________________ _ 
§ 21205 Background 

In the absence a f the saving clause, the nongeneral 
power of appointment in the last living grandchild and the 
nonvested property interest in the gift-in-default clause in 
favor of the testator's descendants fail the test of Sections 
2l205(a) and 2l207(a) for initial validity. That is, were it 
not for the saving clause, there is no validating life. 
However, the surviving member of the designated group becomes 
the validating life, so that the saving clause does confer 
ini tial validi ty on the nongeneral power of appointment and 
on the nonvested property interest under Sections 2l205(a) 
and 21207(a). 

If the governing instrument designates a group of individuals that 
would cause it to be impracticable to determine the death of the 
survi vor, the common law courts have developed the doctrine that the 
validity of the nonvested property interest or power of appointment is 
determined as if the provision in the governing instrument did not 
exist. See cases cited in Restatement (Second) of Property (Donative 
Transfers) Reporter's Note No.3, at 45 (1983). See also Restatement 
(Second) of Property (Donative Transfers) § 1.3(1) comment a (1983); 
Restatement of Property § 374 & comment 1 (1944); 6 American Law of 
Property § 24.13 (A. Casner ed. 1952); 5A R. Powell, The Law of Real 
Property 'If 766[5] (1985); L. Simes & A. Smith, The Law of Future 
Interests § 1223 (2d ed. 1956). If, for example, the designated group 
in Example (6) were the residents of XCi ty (or the members of Y 
Country Club) living at the time of the testator's death, the saving 
clause would not validate the power of appointment or the nonvested 
property interest. Instead, the validity of the power of appointment 
and the nonvested property interest would be determined as if the 
provision in the governing instrument did not exist. Since without the 
saving clause the power of appointment and the nonvested property 
interest would fail to satisfy the requirements of Sections 2l205(a) 
and 2l207(a) for initial validity, their validity would be governed by 
Sections 21205(b) and 21207(b). 

The application of the above common law doctrine, which is not 
superseded by this chapter and so remains in full force, is not limited 
to saving clauses. It also applies to trusts or other arrangements 
where the period thereof is directly linked to the life of the survivor 
of a designated group of individuals. An example is a trust to pay the 
income to the grantor's descendants from time to time living, per 
stirpes, for the period of the life of the survivor of a designated 
group of individuals living when the nonvested property interest or 
power of appointment in question was created, plus the 21-year period 
following the survivor's death; at the end of the 21-year period, the 
corpus is to be divided among the grantor's then-living descendants, 
per stirpes, and if none, to the XYZ Charity. If the group of 
individuals so designated is such that it would be impracticable to 
determine the death of the survivor, the validity of the disposition is 
determined as if the provision in the governing instrument did not 
exist. The term of the trust is therefore governed by the allowable 
gO-year period of Section 2l205(b), 2l206(b), or 2l207(b) of the 
statutory rule. 
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9. Additional references 
Restatement (Second) of Property (Donative Transfers) § 1.3(1) & -, 

comments (1983); Waggoner, Perpetuity Reform, 81 Mich. L. Rev. 1718, ....J 
1720-26 (1983). 

C. Section 21205(b): Wait-and-See Nonvested Property Interests 
Whose Validity Is Initially in Abeyance 

Unlike the common law rule, the statutory rule against 
perpetuities does not automatically invalidate nonvested property 
interests for which there is no validating life. A nonvested property 
interest that does not meet the requirements for validity under Section 
2l205(a) might still be valid under the wait-and-see provIsIons of 
Section 2l205(b). Such an interest is invalid under Section 2l205(b) 
only if in actuality it does not vest (or terminate) during the 
allowable waiting period. Such an interest becomes invalid, in other 
words, only if it is still in existence and nonvested when the 
allowable waiting period expires. 

1. The 90-Year Allowable Waiting Period 
Since a wait-and-see rule against perpetuities, unlike the common 

law rule, makes validity or invalidity turn on actual post-creation 
events, it requires that an actual period of time be measured off 
during which the contingencies attached to an interest are allowed to 
work themselves out to a final resolution. The statutory rule against 
perpetuities establishes an allowable waiting period of 90 years. 
Nonvested property interests that have neither vested nor terminated at 
the expiration of the 90-year allowable waiting period become invalid. 

As explained in the Prefatory Note to the Uniform Statutory Rule 
Against Perpetuities (1986), the allowable period of 90 years is not an 
arbi trarily selected period of time. On the contrary, the 90-year 
period represents a reasonable approximation of -- a proxy for -- the 
period of time that would, on average, be produced through the use of 
an actual set of measuring lives identified by statute and then adding 
the traditional 2l-year tack-on period after the death of the survivor. 

2. Technical Violations of the Common Law Rule 
One of the harsh aspects of the invalidating side of the common 

law rule, against which the adoption of the wait-and-see element in 
Section 2l205(b) is designed to relieve, is that nonvested property 
interests at common law are invalid even though the invalidating chain 
of possible events almost certainly will not happen. In such cases, 
the violation of the common law rule could be said to be merely 
technical. Nevertheless, at common law, the nonvested property 
interest is invalid. 

Gases of technical violation fall generally into discrete 
categories, identified and named by Professor Leach in Perpetuities in 
a Nutshell, 51 Harv. L. Rev. 638 (1938), as the fertile octogenarian, 
the administrative contingency, and the unborn widow. The following 
three examples illustrate how Section 21205(b) affects these categories. 

Example (7) - Fertile octogenarian case. G devised property 
in trust, directing the trustee to pay the net income 
therefrom "to A for life, then to A's children for the life 
of the survivor, and upon the death of A's last surviving 
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child to pay the corpus of the trust to A's grandchildren." 
G was survived by A (a female who had passed the menopause) 
and by A's two adult children (X and Y). 

The remainder interest in favor of G's grandchildren 
would be invalid at common law, and consequently is not 
validated by Section 21205(a). There is no validating life 
because, under the conunon law' s conclusive presumption of 
lifetime fertility, which is not superseded by this chapter 
(see the Background to Section 21201), A might have a third 
child (Z), conceived and born after G's death, who will have 
a child conceived and born more than 21 years after the death 
of the survivor of A, X, and Y. 

Under Section 21205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the grandchildren's interest. The interest becomes invalid 
only if it remains in existence and nonvested 90 years after 
G's death. The chance that the grandchildren's remainder 
interest will become invalid under Section 2l205(b) is 
negligible. 

Example (8) -- Administrative contingency case. G devised 
property "to such of my grandchildren, born before or after 
my death, as may be living upon final distribution of my 
estate." G was survived by children and grandchildren. 

The remainder interest in favor of A's grandchildren 
would be invalid at common law, and consequently is not 
validated by Section 2l205(a). The final distribution of G's 
estate might not occur within 21 years of G' s death, and 
after G's death grandchildren might be conceived and born who 
might survive or fail to survive the final distribution of 
G's estate more than 21 years after the death of the survivor 
of G's children and grandchildren who were living at G's 
death. 

Under Section 21205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the grandchildren's remainder interest. The interest becomes 
invalid only if it remains in existence and nonvested 90 
years after G's death. Since it is almost certain that the 
final distribution of G's estate will occur well within this 
90-year period, the chance that the grandchildren's interest 
will be invalid is negligible. 

Example (9) Unborn widow case. G devised property in 
trust, the income to be paid "to my son A for li fe, then to 
A's spouse for her life, and upon the death of the survivor 
of A and his spouse, the corpus to be delivered to A's then 
living descendants." G was survived by A, by A's wife (W), 
and by their adult children (X and Y). 

Unless the interest in favor of A's "spouse" is 
construed to refer only to W, rather than to whoever is A's 
spouse when he di es, if anyone, the remainder interest in 
favor of A's descendants would be invalid at common law, and 
consequently is not validated by Section 21205(a). There is 
no validating life because A's spouse might not be W; A' s 
spouse might be someone who was conceived and born after G's 
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death; she might outlive the death of the survivor of A, W, 
X, and Y by more than 21 years; and descendants of A might be 
born or die before the death of A's spouse but after the 
21-year period following the death of the survivor of A, W, 
X, and Y. 

Under Section 21205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the descendants remainder interest. The interest becomes 
invalid only if it remains in existence and nonvested 90 
years after G's death. The chance that the descendants 
remainder interest will become invalid under the statutory 
rule is small. 

3. Age Contingencies in Excess of 21 
Another category of technical violation of the cOIlllllon law rule 

arises in cases of age contingencies in excess of 21 where the takers 
cannot be their own validating lives (unlike Example (2), above). The 
violation of the common law rule falls into the technical category 
because the insertion of a saving clause would in almost all cases 
allow the disposition to be carried out as written. In effect, the 
statutory rule operates like the perpetuity-period component of a 
saving clause. 

Example (10) Age contingency in excess of 21 case. G 
devised property in trust, directing the trustee to pay the 
income "to A for life, then to A's children; the corpus of 
the trust is to be equally divided among A's children who 
reach the age of 30." G was survived by A, by A's spouse 
(H), and by A's two children (X and Y), both of whom were 
under the age of 30 when G died. 

The remainder interest in favor of A's children who 
reach 30 is a class gift. At cOIlllllon law, the interests of 
all potential class members must be valid or the class gift 
is totally invalid. Leake v. Robinson, 2 Mer. 363, 35 Eng. 
Rep. 979 (Ch. 1817). This chapter does not supersede the 
all-or-nothing rule for class gifts (see the Background to 
Section 21201), and so the all-or-nothing rule continues to 
apply under this chapter. Although X and Y will either reach 
30 or die under 30 within their own lifetimes, there is at 
G's death the possibility that A will have an afterborn child 
(Z) who will reach 30 or die under 30 more than 21 years 
after the death of the survivor of A, H, X, and Y. The class 
gift would be invalid at common law and consequently is not 
validated by Section 2l205(a). 

Under Section 2l205(b), however, the possibility of the 
occurrence of this chain of events does not invalidate the 
children's remainder interest. The interest becomes inval id 
only if an interest of a class member remains nonvested 90 
years after G's death. 

Although unlikely, suppose that at A's death Z' s age is 
such that he could be alive and under the age of 30 at the 
expiration of the allowable waiting period. Suppose further 
that at A's death X or Y or both is over the age of 30. The 
court, upon the petition of an interested person, must under 
Section 21220 reform G's disposition. See Example (3) in the 
Background to Section 21220. 
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BACKGROUND TO SECTIONS 21206 AND 21207 

[Adapted from Comments D-F to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

Sections 21206(a) and 21207(a); Powers of Appointment That Are 
Initially Valid 

Sections 21206 and 21207 set forth the statutory rule against 
perpetuities with respect to powers of appointment. A power of 
appointment is the authority, other than as an incident of the 
beneficial ownership of property, to designate recipients of beneficial 
interests in or powers of appointment over property. Restatement 
(Second) of Property (Donative Transfers) § 11.1 (1986). The property 
or property interest subject to a power of appointment is called the 
"appointi ve property." 

The various persons connected to a power of appointment are 
identified by a special terminology. The "donor" is the person who 
created the power of appointment. The "donee" is the person who holds 
the power of appointment, i.e., the powerholder. The "objects" are the 
persons to whom an appointment can be made. The "appointees" are the 
persons to whom an appointment has been made. The "takers in default" 
are the persons whose property interests are subject to being defeated 
by the exercise of the power of appointment and who take the property 
to the extent the power is not effectively exercised. Restatement 
(Second) of Property (Donative Transfers) § 11.2 (1986). 

A power of appointment is "general" if it is exercisable in favor 
of the donee of the power, the donee's creditors, the donee's estate, 
or the creditors of the donee's estate. A power of appointment that is 
not general is a "nongeneral" power of appointment. Restatement 
(Second) of Property (Donative Transfers) § 11.4 (1986). 

A power of appointment is "presently exercisable" if, at the time 
in question, the donee can by an exercise of the power create an 
interest in or a power of appointment over the appointive property. 
Restatement (Second) of Property (Donative Transfers) § 11.5 (1986). A 
power of appointment is "testamentary" if the donee can exercise it 
only in the donee's will. Restatement of Property § 321 (1940). A 
power of appointment is "not presently exercisable because of a 
condition precedent" if the only impediment to its present 
exercisabil i ty is a condi tion precedent, 1. e., the occurrence of some 
uncertain event. Since a power of appointment terminates on the 
donee's death, a deferral of a power's present exercisability until a 
future time (even a time certain) imposes a condi tion precedent that 
the donee be alive at that future time. 

A power of appointment is a "fiduciary" power if it is held by a 
fiduciary and is exercisable by the fiduciary in a fiduciary capacity. 
A power of appointment that is exercisable in an individual capacity is 
a "nonfiduciary" power. As used in this chapter, the term "power of 
appointment" refers to "fiduciary" and to "nonfiduciary" powers, unless 
the context indicates otherwise. 

Although Gray's formulation of the common law rule against 
perpetuities (see the Background to Section 21205) does not speak 
directly of powers of appointment, the common law rule is applicable to 
powers of appointment (other than presently exercisable general powers 

-53-



§ 21206-21207 Background ------________________________________ Appendix 

of appointment). The principle of Sections 2l206(a) and 2l207(a) is 
that a power of appointment that satisfies the common law rule against 
perpetuities is valid under the statutory rule against perpetuities, 
and consequently it can be validly exercised, without being subjected 
to a waiting period during which the power's validity is in abeyance. 

Two different tests for validity are employed at common law, 
depending on what type 0 f power is at issue. In the case of a 
nongeneral power (whether or not presently exercisable) and in the case 
of a general testamentary power, the power is initially valid if, when 
the power was created, it is certain that the latest possible time that 
the power can be exercised is no later than 21 years after the death of 
an individual then in being. In the case of a general power not 
presently exercisable because of a condition precedent, the power is 
initially valid if it is then certain that the condition precedent to 
its exercise will either be satisfied or become impossible to satisfy 
no later than 21 years after the death of an individual then in being. 
Sections 2l206(a) and 21207(a) codify these rules. Under either test, 
initial validity depends on the existence of a validating life. The 
procedure for determining whether a validating life exists is 
essentially the same procedure explained in Part E, above, pertaining 
to nonvested property interests. 

Example (11) Initiallu valid general testamentaru power 
case. G devised property "to A for life, remainder to such 
persons, including A's estate or the creditors of A's estate, 
as A shall by will appoint." G was survived by his daughter 
(A) • 

A's power, which is a general testamentary power, is 
valid as of its creation under Section 21207(a). The test is 
whether or not the power can be exercised beyond 21 years 
after the death of an individual in being when the power was 
created (G' s death). Since A's power cannot be exercised 
after A's death, the validating life is A, who was in being 
at G's death. 

Example (12) -- Initiallv valid non general power case. G 
devised property "to A for life, remainder to such of A's 
descendants as A shall appoint." G was survived by his 
daughter (A). 

A's power, which is a nongeneral power, is valid as of 
its creation under Section 21207(a). The validating life is 
Ai the analysis leading to validity is the same as applied in 
Example (11), above. 

Example (13) Case of ini tiallu val id general power not 
presentlu exercisable because of a condition precedent, G 
devised property "to A for life, then to A's first born child 
for life, then to such persons, including A's first born 
child or such child's estate or creditors, as A's first born 
child shall appoint." G was survived by his daughter (A), 
who was then childless. 

The power in A's 
power not presently 
precedent, is valid 
2l206(a). The power 

fi rst born child, which is a general 
exercisable because of a condition 
as of its creation under Section 

is subj ect to a condition precedent --
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that A have a child -- but this is a contingency that under 
subdivision (d) is deemed certain to be resolved one way or 
the other within A's lifetime. A is therefore the validating 
life: The power cannot remain subject to the condition 
precedent after A's death. Note that the latest possible 
time that the power can be exercised is at the death of A's 
first born child, which might occur beyond 21 years after the 
death of A (and anyone else who was alive when G died). 
Consequently, if the power conferred on A's first born child 
had been a nongeneral power or a general testamentary power, 
the power could not be validated by Section 21207(a); 
instead, the power's validity would be governed by Section 
21207(b) • 

Sections 21206(bl and 21207(b): Wait-and-See Powers of 
Appointment Whose Validity Is Initially in Abeyance 

1. Powers of Appointment 
Under the common law rule, a general power not presently 

exercisable because of a condition precedent is invalid as of the time 
of its creation if the condition might neither be satisfied nor become 
impossible to satisfy within a life in being plus 21 years. A 
nongeneral power (whether or not presently exercisable) or a general 
testamentary power is invalid as of the time of its creation if it 
might not terminate (by irrevocable exercise or otherwise) wi thin a 
life in being plus 21 years. 

Sections 2l206(b) and 21207(b), by adopting the wait-and-see 
method of perpetuity reform, shift the ground of invalidity from 
possible to actual post-creation events. Under these subdivisions, a 
power of appointment that would have violated the common law rule, and 
therefore fails the tests in Section 21206(a) or 21207(a) for initial 
validity, is nevertheless not invalid as of the time of its creation. 
Instead, its validity is in abeyance. A general power not presently 
exercisable because of a condition precedent is invalid only if in 
actuality the condition neither is satisfied nor becomes impossible to 
satisfy within the allowable 90-year waiting period. A nongeneral 
power or a general testamentary power is invalid only if in actuality 
it does not terminate (by irrevocable exercise or otherwise) within the 
allowable 90-year waiting period. 

Exampl e (14) - General testamentary power case. G devised 
property "to A for life, then to A's first born child for 
life, then to such persons, including the estate or the 
creditors of the estate of A's first born child, as A's first 
born child shall by will appoint; in default of appointment, 
to G's grandchildren in equal shares." G was survived by his 
daughter (A), who was then childless, and by his son (B), who 
had two children (X and Y), 

Since the general testamentary power conferred on A's 
first born child fails the test of Section 2l207(a) for 
ini tial validity, its validi ty is governed by Section 
2l207(b). If A has a child, such child's death must occur 
within 90 years of G's death for any provision in the child's 
will purporting to exercise the power to be valid. 
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Example (15) Nongeneral power case. G devised property 
"to A for life, then to A's first born child for life, then 
to such of G's grandchildren as A's first born child shall 
appoint; in default of appointment, to the children of G's 
late nephew, Q." G was survived by his daughter (A), who was 
then childless, by his son (B), who had two children (X and 
Y), and by Q's two children (R and S). 

Since the nongeneral power conferred on A's first born 
child fails the test of Section 21207(a) for initial 
validity, its validity is governed by Section 2l207(b). If A 
has a child, such child must exercise the power within 90 
years after G's death or the power becomes invalid. 

Example (16) General power not presently exercisable 
because oE a condition precedent. G devised property "to A 
for life, then to A's first born child for life, then to such 
persons, including A's first born child or such child's 
estate or creditors, as A's first born child shall appoint 
after reaching the age of 25; in default of appointment, to 
G's grandchildren." G was survived by his daughter (A), who 
was then childless, and by his son (B), who had two children 
(X and Y). 

The power conferred on A's first born child is a general 
power not presently exercisable because of a condition 
precedent. Since the power fails the test of Section 
21206(a) for initial validity, its validity is governed by 
Section 21206(b). If A has a child, such child must reach 
the age of 25 (or die under 25) within 90 years after G's 
death or the power is invalid. 

2. Fiduciary Powers 
Purely administrative fiduciary powers are excluded from the 

statutory rule under Section 2l225(b)-(c), but the only distributive 
fiduciary power that is excluded is the power described in Section 
21225(d). Otherwise, distributive fiduciary powers are subject to the 
statutory rule. Such powers are usually nongeneral powers. 

Example (17) Trustee's disqretionaru powers over income 
and corpus. G devised property in trust, the terms of which 
were that the trustee was authorized to accumulate the income 
or pay it or a portion of it out to A during A's lifetime; 
after A's death, the trustee was authorized to accumulate the 
income or to distribute it in equal or unequal shares among 
A's children until the death of the survivor; and on the 
death of A's last surviving child to pay the corpus and 
accumulated income (if any) to B. The trustee was also 
granted the discretionary power to invade the corpus on 
behalf of the permissible recipient or recipients of the 
income. 

The trustee's nongeneral powers to invade corpus and to 
accumulate or spray income among A's children are not 
excluded by Section 21225 (d), nor are they initially valid 
under Section 21207(a). Their validity is, therefore, 
governed by Section 2l207(b). Both powers become invalid 

-56-



\ .. 

, ......... 

Appendix --------_____________________________ § 21206-21207 Background 

F. 

thereunder, and hence no longer exercisable, 90 years after 
G's death. 

It is doubtful that the powers will become invalid, 
because the trust will probably terminate by its own terms 
earlier than the expiration of the allowable gO-year period. 
But if the powers do become invalid, and hence no longer 
exercisable, they become invalid as of the time the allowable 
gO-year period expires. Any exercises of ei ther power that 
took place before the expiration of the allowable gO-year 
period are not invalidated retroactively. In addition, if 
the powers do become invalid, a court in an appropriate 
proceeding must reform the instrument in accordance with the 
provisions of Section 21220. 

The Validity of the Donee's Exercise of a Valid Power 

1. Donee's Exercise of Power 
The fact that a power of appointment is valid, ei ther because it 

(1) was not subject to the statutory rule to begin with, (2) is 
initially valid under Sections 21206(a) or 2l207(a), or (3) becomes 
valid under Sections 21206(b) or 21207(b), means merely that the power 
can be validly exercised. It does not mean that any exercise that the 
donee decides to make is valid. The validity of the interests or 
powers created by the exercise of a valid power is a separate matter, 
governed by the provisions of this chapter. A key factor in deciding 
the validity of such appointed interests or appointed powers is 
determining when they were created for purposes of this chapter. Under 
Sections 21211 and 21212, as explained in the Background to those 
sections, the time of creation is when the power was exercised if it 
was a presently exercisable general power; and if it was a nongeneral 
power or a general testamentary power, the time of creation is when the 
power was created. This is the rule generally accepted at common law 
(see Restatement (Second) of Property (Donative Transfers) § 1.2, 
comment d (1983); Restatement of Property § 392 (1944», and it is the 
rule adopted under this chapter (except for purposes of Section 21202 
only, as explained in the Background to Section 21202). 

Example (18) Exercise of a nongeneral power of 
appointment. G was the life income beneficiary of a trust 
and the donee of a nongeneral power of appointment over the 
succeeding remainder interest, exercisable in favor of M' s 
descendants (except G). The trust was created by the will of 
G's mother, M, who predeceased him. G exercised his power by 
his will, directing the income to be paid after his death to 
his brother B' s children for the life of the survivor, and 
upon the death of B's last surviving child, to pay the corpus 
of the trust to B' s grandchildren. B predeceased M; B was 
survived by his two children, X and Y, who also survived M 
and G. 

G's power and his appointment are valid. The power and 
the appo inted int eres ts were created at M' s death when the 
power was created, not on G's death when it was exercised. 
See Sections 21210-21211. G's power passes Section 
21207(a)'s test for initial validity: G himself is the 
validating 1 ife. G' s appointment also passes Section 
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21205(a)' s test for initial validity: 
M's death, the validating life is 
children, X and Y. 

Appendix 

Since B was dead at 
the survivor of B's 

Suppose that G's power was exercisable only in favor of 
G's own descendants, and that G appointed the identical 
interests in favor of his own children and grandchildren. 
Suppose further that at M's death, G had two children, X and 
Y, and that a third child, Z, was born later. X, Y, and Z 
survived G. In this case, the remainder interest in favor of 
G's grandchildren would not pass Section 2l205(a) 's test for 
initial validity. Its validity would be governed by Section 
2l205(b), under which it would be valid if G's last surviving 
child died within 90 years after M's death. 

If G's power were a general testamentary power of 
appointment, rather than a nongeneral power, the solution 
would be the same. The period of the statutory rule with 
respect to interests created by the exercise of a general 
testamentary power starts to run when the power was created 
(at M's death, in this example), not when the power was 
exercised (at G's death). 

Example (19) -- Exercise of a presently exercisable general 
power of appointment. G was the life income beneficiary of a 
trust and the donee of a presently exercisable general power 
of appointment over the succeeding remainder interest. G 
exercised the power by deed, directing the trustee after his 
death to pay the income to G' s children in equal shares for 
the life of the survivor, and upon the death of his last 
surviving child to pay the corpus of the trust to his 
grandchildren. 

The validity of G's power is not in question: A 
presently exercisable general power of appointment is not 
subject to the statutory rule against perpetuities. G's 
appointment, however, is subject to the statutory rule. If G 
reserved a power to revoke his appointment, the remainder 
interest in favor of G' s grandchildren passes Section 
21205(a)' s test for initial validity. Under Sections 
21210-21211, the appointed remainder interest was created at 
G's death. The validating life for his grandchildren's 
remainder interest is G's last surviving child. 

If G's appointment were irrevocable, however, the 
grandchildren's remainder interest fails the test of Section 
21205(a) for initial validity. Under Sections 21210-21211, 
the appointed remainder interest was created upon delivery of 
the deed exercising G's power (or when the exercise otherwise 
became effective). Since the validity of the grandchildren's 
remainder interest is governed by Section 2l205(b), the 
remainder interest becomes invalid, and the disposition 
becomes subject to reformation under Section 21220, if G's 
last surviving child lives beyond 90 years after the 
effective date of G's appointment. 

Example (20) - Exercises oE successivelu created non general 
powers of appointment. G devised property to A for life, 
remainder to such of A's descendants as A shall appoint. At 
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his death, A exercised his nongeneral power by appointing to 
his child B for life, remainder to such of B's descendants as 
B shall appoint. At his death, B exercised his nongeneral 
power by appointing to his child G for life, remainder to C's 
children. A and B were living at G' s death. Thereafter, C 
was born. A later died, survived by B and C. B then died 
survived by C. 

A's nongeneral power passes Section 21207(a)' s test for 
initial validity. A is the validating life. B's nongeneral 
power, created by A's appointment, also passes Section 
21207(a) 's test for initial validity. Since under Sections 
21210-21211 the appointed interests and powers are created at 
G's death, and since B was then alive, B is the validating 
life for his nongeneral power. (If B had been born after G's 
death, however, his power would have failed Section 
21207(a) 's test for initial validity; its validity would be 
governed by Section 21207(b), and would turn on whether or 
not it was exercised by B within 90 years after G's death.) 

Although B's power is valid, his exercise may be partly 
invalid. The remainder interest in favor of G' s children 
fails the test of Section 21205(a) for initial validity. The 
period of the statutory rule begins to run at G's death, 
under Sections 21210-21212. (Since B' s power was a 
nongeneral power, B's appointment under the common law 
relation back doctrine of powers of appointment is treated as 
having been made by A. If B's appointment related back no 
further than that, of course, it would have been validated by 
Section 21205(a) because G was alive at A's death. However, 
A's power was also a nongeneral power, so relation back goes 
another step. A's appointment -- which now includes B' s 
appointment -- is treated as having been made by G.) Since C 
was not alive at G's death, he cannot be the validating 
life. And, since C might have more children more than 21 
years after the deaths of A and B and any other individual 
who was alive at G' s death, the remainder interest in favor 
of his children is not initially validated by Section 
21205(a). Instead, its validity is governed by Section 
21205(b), and turns on whether or not C dies within 90 years 
after G's death. 

Note that if either A's power or B's power (or both) had 
been a general testamentary power rather than a nongeneral 
power, the above solution would not change. However, if 
either A's power or B's power (or both) had been a presently 
exercisable general power, B's appointment would have passed 
Section 2l205(a)' s test for initial validity. (If A had the 
presently exercisable general power, the appointed interests 
and power would be created at A's death, not G's; and if the 
presently exercisable general power were held by B, the 
appointed interests and power would be created at B's death.) 

2. Common Law "Second Look" Doctrine 
As indicated above, both at common law and under this chapter 

(except for purposes of Section 21202 only, as explained in the 
Background to that section), appointed interests and powers established 
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by the exercise of a general testamentary power or a nongeneral power 
are created when the power was created, not when the power was 
exercised. In applying this principle, the common law recognizes a 
so-called doctrine of second-look, under which the facts existing on 
the date of the exercise are taken into account in determining the 
validi ty of appointed interests and appointed powers. E.g., Warren's 
Estate, 320 Pa. 112, 182 A. 396 (1930); In re Estate of Bird, 225 Cal. 
App. 2d 196, 37 Cal. Rptr. 288 (1964). The common law's second-look 
doctrine in effect constitutes a limited wait-and-see doctrine, and is 
therefore subsumed under but not totally superseded by this chapter. 
The following example, which is a variation of Example (18) above, 
illustrates how the second-look doctrine operates at common law and how 
the situation would be analyzed under this chapter. 

Example (21) Second-look case. G was the life income 
beneficiary of a trust and the donee of a nongeneral power of 
appointment over the succeeding remainder interest, 
exercisable in favor of G's descendants. The trust was 
created by the will of his mother, M, who predeceased him. G 
exercised his power by his will, directing the income to be 
paid after his death to his children for the life of the 
survivor, and upon the death of his last surviving child, to 
pay the corpus of the trust to his grandchildren. At M's 
death, G had two children, X and Y. No further children were 
born to G, and at his death X and Y were still living. 

The common law solution of this example is as follows: 
G's appointment is valid under the common law rule. Although 
the period of the rule begins to run at M's death, the facts 
existing at G's death can be taken into account. This second 
look at the facts discloses that G had no additional 
children. Thus the possibility of additional children, which 
existed at M's death when the period of the rule began to 
run, is disregarded. The survivor 0 f X and Y, therefore, 
becomes the validating life for the remainder interest in 
favor of G's grandchildren, and G's appointment is valid. 
The common law's second-look doctrine would not, however, 
save G's appointment if he actually had one or more children 
after M's death and if at least one of these after-born 
children survived G. 

Under this chapter, if no additional children are born 
to G after M's death, the common law second-look doctrine can 
be invoked as of G's death to declare G's appointment then to 
be valid under Section 2l205(a); no further waiting is 
necessary. However, if additional children are born to G and 
one or more of them survives G, Section 2l205(b) applies and 
the validity of G's appointment depends on G's last surviving 
child dying within 90 years after M's death. 

3. Additional References 
Restatement (Second) 

comments d, f, g, & h; § 1.3 
of Property (Donative Transfers) 
comment g; § 1.4 comment 1 (1983). 
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BACKGROUND TO SECTION 21208 

[Adapted from Comment B to Section 1 oE the 
UniEorm Statutory Rule Against Perpetuities (1986)] 

The rule established in Section 21208 plays a significant role in 
the search for a validating life. Section 21208 declares that the 
possibility that a child will be born to an individual after the 
individual's death is to be disregarded. It is important to note that 
this rule applies only for the purposes of determining the validity of 
an interest (or power of appointment) under Section 21205(a), 2l206(a) 
or 21207(a). The rule of Section 21208 does not apply, for example, to 
questions such as whether or not a child who is born to an individual 
after the individual's death qualifies as a taker of a beneficial 
interest -- as a member of a class or otherwise. Neither Section 
21208, nor any other provis ion of this chapter, supersedes the widely 
accepted common law principle, sometimes codified, that a child in 
gesta t ion (a child sometimes described as a child en ventre sa mere) 
who is later born alive is regarded as alive at the commencement of 
gestation. 

The limited purpose of Section 21208 is to solve a perpetuity 
problem caused by advances in medical science. The problem is 
illustrated by a case such as Example (1) in the Background to Section 
21205 -- "to A for life, remainder to A's children who reach 21." When 
the common law rule was developing, the possibility was recognized, 
strictly speaking, that one or more of A's children might reach 21 more 
than 21 years after A's death. The possibility existed because A's 
wife (who might not be a life in being) might be pregnant when A died. 
If she was, and if the child was born viable a few months after A's 
death, the child could not reach his or her 21st birthday within 21 
years after A's death. The device then invented to validate the 
interest of A's children was to "extend" the allowable perpetui ty 
period by tacking on a period of gestation, if needed. As a result, 
the common law perpetuity period was comprised of three components: (1) 
a life in being (2) plus 21 years (3) plus a period of gestation, when 
needed. Today, thanks to sperm banks, frozen embryos, and even the 
possibility of artificially maintaining the body functions of deceased 
pregnant women long enough to develop the fetus to viability -­
advances in medical science unanticipated when the common law rule was 
in its developmental stages -- having a pregnant wife at death is no 
longer the only way of having children after death. These medical 
developments, and undoubtedly others to come, make the mere addition of 
a period of gestation inadequate as a device to confer initial validity 
under Section 21205(a) on the interest of A's children in the above 
example. The rule of Section 21208, however, does ensure the initial 
validity of the children's interest. Disregarding the possibility that 
children of A will be born after his death allows A to be the 
validating life. None of his children, under this assumption, can 
reach 21 more than 21 years after his death. 

Note that Section 21208 subsumes not only the case of children 
conceived after death, but also the more conventional case of children 
in gestation at death. With Section 21208 in place, the third 
component of the common law perpetuity period is unnecessary and has 
been jettisoned. The perpetuity period recognized in Section 21205(a), 
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21206(a), or 21207(a) has only two components: (1) a life in being (2) 
plus 21 years. 

As to the legal status of conceived-after-death children, that 
question has not yet been resolved. For example, if in Example (1) in 
the Background to Section 21205 it in fact turns out that A does leave 
sperm on deposit at a sperm bank and if in fact A's wife does become 
pregnant as a result of artificial insemination, the child or children 
produced thereby might not be included at all in the class gift. CEo 
Restatement (Second) of Property (Donative Transfers) Introductory Note 
to Ch. 26, at 2-3 (Tent. Draft No.9, 1986). Without trying to predict 
how that matter will be settled in the future, the best way to handle 
the problem from the perpetuity perspective is Section 21208' s rule 
requiring the possibility of post-death children to be disregarded. 
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BACKGROUND TO SECTION 21210 

[Adapted from the Comment to Section 2(a) of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

General Principles of Property Law; When Nonvested Property Interests 
and Powers of Appointment Are Created 
Under Sections 21205-21207, the period of time allowed by the 

statutory rule against perpetuities is marked off from the time of 
creation of the nonvested property interest or power of appointment in 
question. Section 21202, with certain exceptions, provides that this 
chapt er applies only to nonvested property interests and powers of 
appointment created on or after the operative date of this chapter. 

Except as provided in Sections 21211 and 21212, and in the second 
sentence of Section 21202(a) for purposes of that section only, the 
time of creation of nonvested property interests and powers of 
appointment is determined under general principles of property law. 

Since a will becomes effective as a dispositive instrument upon 
the decedent's death, not upon the execution of the will, general 
principles of property law determine that the time when a nonvested 
property interest or a power of appointment created by will is created 
is at the decedent's death. 

With respect to a nonvested property interest or a power of 
appointment created by inter vivos transfer, the time when the interest 
or power is created is the date the transfer becomes effective for 
purposes of property law generally, normally the date of delivery of 
the deed. 

With respect to a nonvested property interest or a power of 
appointment created by the testamentary or inter vivos exercise of a 
power of appointment, general principles of property law adopt the 
"relation back" doctrine. Under that doctrine, the appointed interests 
or powers are created when the power was created not when it was 
exercised, if the exercised power was a nongeneral power or a general 
testamentary power. If the exercised power was a general power 
presently exercisable, the relation back doctrine is not followed; the 
time of creation of the appointed property interests or appointed 
powers is regarded as the time when the power was irrevocably 
exercised, not when the power was created. 
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BACKGROUND TO SECTION 21211 

[Adapted from the Comment to Section 2(b) of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

1. Postponement. for Purposes of This Chapter, of the Time When a 
Nonvested Property Interest or a Power of Appointment Is Created 
in Certain Cases 
The reason that the significant date for purposes of this chapter 

is the date of creation is that the unilateral control of the interest 
(or the interest subject to the power) by one person is then 
relinquished. In certain cases, all beneficial rights in a property 
interest (including an interest subject to a power of appointment) 
remain under the unilateral control of one person even after the 
deli very of the deed or even after the decedent's death. In such 
cases, under Section 21211, the interest or power is created, for 
purposes of this chapter, when no person, acting alone, has a power 
presently exercisable to become the unqualified beneficial owner of the 
property interest (or the property interest subject to the power of 
appointment). 

Example (1) -- Revocable inter vivos trust case. G conveyed 
property to a trustee, di rec ting the trustee to pay the net 
income therefrom to himself (G) for life, then to G's son A 
for his life, then to A's children for the life of the 
survivor 0 fA's chi Idren who are living at G' s death, and 
upon the death of such last surviving child, the corpus of 
the trust is to be distributed among A's then-living 
descendants, per stirpes. G retained the power to revoke the 
trust. 

Because of G's reservation of the power to revoke the 
trust, the creation for purposes of this chapter of the 
nonvested property interests in this case occurs at G's 
death, not when the trust was established. This is in 
accordance with common law, for purposes of the common law 
rule agains t perpetui ties. Cook v. Horn, 214 Ga. 289, 104 
S.E.2d 461 (1958). 

The rationale that justifies the postponement of the time of 
creation in such cases is as follows. A person, such as G in the above 
example, who alone can exercise a power to become the unqualified 
beneficial owner of a nonvested property interest is in effect the 
owner of that property interest. Thus, any nonvested property interest 
subj ect to such a power is not created for purposes of this chapter 
until the power terminates (by release, expiration at the death of the 
donee, or otherwise). Similarly, as noted above, any property interest 
or power of appointment created in an appointee by the irrevocable 
exercise of such a power is created at the time of the donee's 
irrevocable exercise. 

For the date of creation to be postponed under Section 21211, the 
power need not be a power to revoke, and it need not be held by the 
settlor or transferor. A presently exercisable power held by any 
person acting alone to make himself the unqualified beneficial owner of 
the nonvested property interest or the property interest subject to a 
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power of appointment is sufficient. If such a power exists, the time 
when the interest or power is created, for purposes of this chapter, is 
postponed until the termination of the power (by irrevocable exercise, 
release, contract to exercise or not to exercise, expiration at the 
death of the donee, or otherwise). An example of such a power that 
might not be held by the settlor or transferor is a power, held by any 
person who can act alone, fully to invade the corpus of a trust. 

An important consequence of the idea that a power need not be held 
by the settlor for the time of creation to be postponed under this 
section is that it makes postponement possible even in cases of 
testamentary transfers. 

Example (2) -- Testamentary trust case. G devised property 
in trust, directing the trustee to pay the income "to A for 
life, remainder to such persons (including A, his creditors, 
his estate, and the creditors of his estate) as A shall 
appoint; in default of appointment, the property to remain in 
trust to pay the income to A's children for the life of the 
survivor, and upon the death of A's last surviving child, to 
pay the corpus to A's grandchildren." A survived G. 

I f A exercises his presently exercisable general power, 
any nonvested property interest or power of appointment 
created by A' s appointment is created for purposes of this 
chapter when the power is exercised. If A does not exercise 
the power, the nonvested property interests in G' s 
gift-in-default clause are created when A's power terminates 
(at A's death) • In either case, the postponement is 
justified because the transaction is the equivalent of G' s 
having devised the full remainder interes t (following A's 
income interest) to A and of A's having in turn transferred 
that interest in accordance with his exercise of the power 
or, in the event the power is not exercised, devised that 
interest at his death in accordance with G's gift-in-default 
clause. Note, however, that if G had conferred on A a 
nongeneral power or a general testamentary power, A's power 
of appointment, any nonvested property interest or power of 
appointment created by A's appointment, if any, and the 
nonvested property interests in G's gift-in-default clause 
would be created at G's death. 

2. UnqualiEied Beneficial Owner oE the Nonvested Property Interest or 
the Property Interest Subject to a Power oE Appointment 
For the date of creation to be postponed under Section 21211, the 

presently exercisable power must be one that entitles the donee of the 
power to become the unqualified beneficial owner of the nonvested 
property interest (or the property interest subject to a nongeneral 
power of appointment, a general testamentary power of appointment, or a 
general power of appointment not presently exercisable because 0 f a 
condition precedent). This requirement was met in Example (2), above, 
because A could by appointing the remainder interest to himself become 
the unqualified beneficial owner of all the nonvested property 
interests in G's gift-in-default clause. In Example (2) it is not 
revealed whether A, if he exercised the power in his own favor, also 
had the right as sole beneficiary of the trust to compel the 
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termination of the trust and possess himself as unqualified beneficial 
owner of the property that was the subject of the trust. Having the 
power to compel termination of the trust is not necessary. If, for 
example, the trust in Example (2) was a spendthrift trust or contained 
any other feature that under Section 15403 would prevent A as sale 
beneficiary from compelling termination of the trust, A's presently 
exercisable general power over the remainder interest would still 
postpone the time of creation of the nonvested property interests in 
G's gift-in-default clause because the power enables A to become the 
unqualified beneficial owner of such interests. 

Furthermore, it is not necessary that the donee of the power have 
the power to become the unqualified beneficial owner of all beneficial 
rights in the trus t. In Example (2), the property interes ts in G' s 
gift-in-default clause are not created for purposes of this chapter 
until A's power expires (or on A's appointment, until the power's 
exercise) even if someone other than A was the income beneficiary of 
the trust. 

3. Presentlu Exercisable Power 
For the date of creation to be postponed under Section 21211, the 

power must be presently exercisable. A testamentary power does not 
qualify. A power not presently exercisable because of a condition 
precedent does not qualify. If the condition precedent later becomes 
satisfied, however, so that the power becomes presently exercisable, 
the interests or powers subject thereto are not created, for purposes 
of this chapter, until the termination of the power. The common law 
decision of Fitzpatrick v. Mercantile Safe Deposit Co., 220 Md. 534, 
155 A.2d 702 (1959), appears to be in accord with this proposition. 

Example (3) -- General power in unborn child qase. G devised 
property "to A for life, then to A's first-born child for 
life, then to such persons, including A's first-born child or 
such child's estate or creditors, as A's first-born child 
shall appo int." There was a further provision that in 
default of appointment, the trust would continue for the 
benefit of G's descendants. G was survived by his daughter 
(A), who was then childless. After G's death, A had a child, 
X. A then died, survived by X. 

As of G' s death, the power of appointment in favor of 
A's first-born child and the property interests in G's 
gift-in-default clause would be regarded as having been 
created at G' s death because the power in A's first-born 
child was then a general power not presently exercisable 
because of a condition precedent. 

At X's birth, X's general power became presently 
exercisable and excluded from the statutory rule. X's power 
also qualifies as a power exercisable by one person alone to 
become the unqualified beneficial owner of the property 
interests in G' s gi ft-in-defaul t clause. Consequently, the 
nonvested property interests in G' s gift-in-defaul t clause 
are not created, for purposes of this chapter, until the 
termination of X's power. If X exercises his presently 
exercisable general power, before or after A's death, the 
appointed interests or powers are created, for purposes of 
this chapter, as of X's exercise of the power. 
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4. Partial Powers 
For the date of creation to be postponed under Section 21211, the 

person must have a presently exercisable power to become the 
unqualified beneficial owner of the full nonvested property interest or 
the property interest subject to a power of appointment described in 
Section 21206 or 21207. If, for example, the subject of the transfer 
was an undivided interest such as a one-third tenancy in common, the 
power qualifies even though it relates only to the undivided one-third 
interest in the tenancy in common; it need not relate to the whole 
property. A power to become the unqualified beneficial owner of only 
part of the nonvested property interest or the property interest 
subject to a power of appointment, however, does not postpone the time 
of creation of the interests or powers subject thereto, unless the 
power is actually exercised. 

Example (4) -- "5 and 5" power case. G devised property in 
trust, directing the trustee to pay the income "to A for 
life, remainder to such persons (including A, his creditors, 
his estate, and the creditors of his estate) as A shall by 
will appoint;" in default of appointment, the governing 
instrument provided for the property to continue in trust. A 
was given a noncumulative power to withdraw the greater of 
$5,000 or 5% of the corpus of the trust annually. A survived 
G. A never exercised his noncumulative power of withdrawal. 

G's death marks the time of creation of: A's 
testamentary power of appointment; any nonvested property 
interest or power of appointment created in G's 
gift-in-default clause; and any appointed interest or power 
created by a testamentary exercise of A's power of 
appointment over the remainder interest. A's general power 
of appointment over the remainder interest does not postpone 
the time of creation because it is not a presently 
exercisable power. A's noncumulative power to withdraw a 
portion of the trust each year does not postpone the time of 
creation as to all or the portion of the trust with respect 
to which A allowed his power to lapse each year because A' s 
power is a power over only part of any nonvested property 
interest or property interest subject to a power of 
appointment in G's gift-in-default clause and over only part 
of any appointed interest or power created by a testamentary 
exercise of A's general power of appointment over the 
remainder interest. The same conclusion has been reached at 
common law. See Ryan v. Ward, 192 Md. 342, 64 A.2d 258 
(1949) . 

If, however, in any year A exercised his noncumulative 
power of withdrawal in a way that created a nonvested 
property interest (or power of appointment) in the withdrawn 
amount (for example, if A directed the trustee to transfer 
the amount withdrawn directly into a trust created by A), the 
appointed interests (or powers) would be created when the 
power was exercised, not when G died. 

5. Incapacity oE the Donee DE the Power 
The fact that the donee of a power lacks the capacity to exercise 

it, by reason of minority, mental incompetency, or any other reason, 
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does not prevent the power held by such person from postponing the time 
of creation under Section 21211, unless the governing instrument 
extinguishes the power (or prevents it from coming into existence) for 
that reason. 

6. Joint Powers -- Communitu Propertu; Marital Proper tv 
For the date of creation to be postponed under Section 21211, the 

power must be exercisable by one person alone. A joint power does not 
qualify, except that, under Section 212l1(b), a joint power over 
community property (or over marital property under a Uniform Marital 
Property Act held by individuals married to each other, pursuant to the 
definition of cormnunity property in Section 46) is, for purposes of 
this chapter, treated as a power exercisable by one person acting 
alone. See Restatement (Second) of Property (Donative Transfers) § 1.2 
comment b & illustrations 5, 6, & 7 (1983) for the rationale supporting 
the enactment of the bracketed sentence and examples illustrating its 
principle. 
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BACKGROUND TO SECTION 21212 

[Adapted from the Comment to Section 2(c) of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

NO Staggered Periods 
For purposes of this chapter, Section 21212 in effect treats a 

transfer of property to a previously funded trust or other existing 
property arrangement as having been made when the nonvested property 
interest or power of appointment in the original contribution was 
created. The purpose of Section 21212 is to avoid the administrative 
difficulties that would otherwise result where subsequent transfers are 
made to an existing irrevocable trust. Without Section 21212, the 
allowable period under the statutory rule would be marked off in such 
cases from different times with respect to different portions of the 
same trust. 

Example (5) -- Series of transfers case. In Year One, G 
created an irrevocable inter vivos trust, funding it with 
$20,000 cash. In Year Five, when the value of the 
inves tments in whi ch the original $20,000 contribution was 
placed had risen to a value of $30,000, Gadded $10,000 cash 
to the trust. G died in Year Ten. G' s will poured the 
residuary of his estate into the trust. G's residuary estate 
consisted of Blackacre (worth $20,000) and securities (worth 
$80,000). At G's death, the value of the investments in 
which the original $20,000 contribution and the subsequent 
$10,000 contribution were placed had risen to a value of 
$50,000. 

Were it not for Section 21212, the allowable period 
under the statutory rule would be marked off from three 
different times: Year One, Year Five, and Year Ten. The 
effect of Section 21212 is that the allowable period under 
the statutory rule starts running only once -- in Year One -­
with respect to the entire trust. This result is defensible 
not only to prevent the administrative difficulties inherent 
in recognizing staggered periods. It also is defensible 
because if G' s inter vivos trust had contained a perpetuity 
saving clause, the perpetuity-period component of the clause 
would be geared to the time when the original contribution to 
the trust was made; this clause would cover the subsequent 
contributions as well. Since the major justification for the 
adoption by this chapter of the wait-and-see method of 
perpetuity reform is that it amounts to a statutory insertion 
of a saving clause, Section 21212 is consistent with the 
theory of this chapter. 
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BACKGROUND TO SECTION 21220 

[Adapted from the Comment to Seotion 3 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

1. Reformation 

Appendix 

This section requires a court, on petition of an interested 
person, to reform a disposition whose validity is governed by the 
wait-and-see element of Section 21205(b), 21206(b), or 21207(b) so that 
the reformed disposition is within the limits of the 90-year period 
allowed by those sections, in the manner deemed by the court most 
closely to approximate the transferor's manifested plan of 
distribution, in three circumstances: First, when (after the 
application of the statutory rule) a nonvested property interest or a 
power of appointment becomes invalid under the statutory rule; second, 
when a class gift has not but still might become invalid under the 
statutory rule and the time has arrived when the share of one or more 
class members is to take effect in possession or enjoyment; and third, 
when a nonvested property interest can vest, but cannot do so within 
the allowable 90-year period under the statutory rule. 

It is anticipated that the circumstances requisite to reformation 
will seldom arise, and consequently that this section will be applied 
infrequently. If, however, one of the three circumstances arises, the 
court in reforming is authorized to alter existing interests or powers 
and to create new interests or powers by implication or construction 
based on the transferor's manifested plan of distribution as a whole. 
In reforming, the court is urged not to invalidate any vested interest 
retroactively (the doctrine of infectious invalidity having been 
superseded by this chapter, as indicated in the Background to Section 
21201). The court is also urged not to reduce an age contingency in 
excess of 21 unless it is absolutely necessary, and if it is deemed 
necessary to reduce such an age contingency, not to reduce it 
automatically to 21 but rather to reduce it no lower than absolutely 
necessary. See Example (3) below; Waggoner, Perpetui ty Reform, 81 
Mich. L. Rev. 1718, 1755-59 (1983); Langbein & Waggoner, Reformation of 
Wills on the Ground of Mistake: Change of Direction in American Law?, 
130 U. Pa. L. Rev. 521, 546-49 (1982). 

2. Judicial Sale of Land Affected bu Future Interests 
Although this section except for cases that fall under 

subdivisions (b) or (c) -- defers the time when a court is directed to 
reform a disposition until the expiration of the allowable 90-year 
wai ting period, this section is not to be understood as preventing an 
earlier application of other remedies. In particular, in the case of 
interests in land not in trust, the principle, codified in many states, 
is widely recognized that there is judicial authority, under specified 
circumstances, to order a sale of land in which there are future 
interests. See 1 American Law of Property §§ 4.98-.99 (A. Casner ed. 
1952); L. Simes & A. Smith, The Law of Future Interests §§ 1941-46 (2d 
ed. 1956); see also Restatement of Property § 179, at 485-95 (1936); L. 
Simes & C. Taylor, Improvement of Conveyancing by Legislation 235-38 
(1960). Nothing in Section 21220 should be taken as precluding this 
type of remedy, if appropriate, before the expiration of the allowable 
gO-year waiting period. 
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3. Duration of the Indestructibilitu of Trusts Termination of 
Trusts bV Beneficiaries 
As noted in the Background to Section 21201, it is generally 

accepted that a trust cannot remain indestructible beyond the period of 
the rule against perpetui ties. Under this chapter, the period of the 
rule against perpetuities applicable to a trust whose validity is 
governed by the wait-and-see element of Section 2l205(b), 2l206(b), or 
21207(b) is 90 years. The result of any reformation under Section 
21220 is that all nonvested property interests in the trust will vest 
in interest (or terminate) no later than the 90th anniversary of their 
creation. In the case of trusts containing a nonvested property 
interest or a power of appointment whose validity is governed by 
Section 2l205(b), 21206(b), or 2l207(b), courts can therefore be 
expected to adopt the rule that no purpose of the settlor, expressed in 
or implied from the governing instrument, can prevent the beneficiaries 
of a trust other than a charitable trust from compelling its 
termination after 90 years after every nonvested property interest and 
power of appointment in the trust was created. 

4. Subdivision (a): Invalid Property Interest or Power of AppOintment 
Subdivision (a) is illustrated by the following examples. 

Example (1) -- ~ultiple generation trust. G devised property 
in trust, directing the trustee to pay the income "to A for 
life, then to A's children for the life of the survivor, then 
to A's grandchildren for the life of the survivor, and on the 
death of A's last surviving grandchild, the corpus of the 
trust is to be divided among A's then living descendants per 
stirpes; if none, to" a specified charity. G was survived by 
his child (A) and by A's two minor children (X and Y). After 
G's death, another child (Z) was born to A. Subsequently, A 
died, survived by his children (X, Y, and Z) and by three 
grandchildren (M, N, and 0). 

There are four interests subject to the statutory rule 
in this example: (1) the income interest in favor of A's 
children, (2) the income interest in favor of A's 
grandchildren, (3) the remainder interest in the corpus in 
favor of A's descendants who survive the death of A's last 
surviving grandchild, and (4) the alternative remainder 
interest in the corpus in favor of the specified charity. 
The first interest is initially valid under Section 2l20S(a); 
A is the validating life for that interest. There is no 
validating life for the other three interests, and so their 
validity is governed by Section 21205(b). 

If, as is likely, A and A's children all die before the 
90th anniversary of G' s death, the income interest in favor 
of A's grandchildren is valid under Section 2l20S(b). 

If, as is also likely, some of A's grandchildren are 
alive on the 90th anniversary of G's death, the alternative 
remainder interests in the corpus of the trust then become 
invalid under Section 2l205(b), giving rise to Section 
2l220(a)' s prerequisite to reformation. A court would be 
justified in reforming G's disposition by closing the class 
in favor of A's descendants as of the 90th anniversary of G's 
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death (precluding new entrants thereafter), by moving back 
the condition of survivorship on the class so that the 
remainder interest is in favor of G's descendants who survive 
the 90th anniversary of G's death (rather than in favor of 
those who survive the death 0 fA's last surviving 
grandchild), and by redefining the class so that its makeup 
is formed as if A's last surviving grandchild died on the 
90th anniversary of G's death. 

Example (2) -- Sub-class case. G devised property in trust, 
directing the trustee to pay the income "to A for life, then 
in equal shares to A's children for their respective lives; 
on the death of each child the proportionate share of corpus 
of the one so dying shall go to the descendants of such child 
surviving at such child's death, per stirpes." G was 
survived by A and by A's two children (X and Y). After G's 
death, another child (Z) was born to A. Subsequently, A 
died, survived by X, Y, and Z. 

Under the sub-class doctrine, each remainder interest in 
favor of the descendants of a child of A is treated 
separately from the others. Consequently, the remainder 
interest in favor of X's descendants and the remainder 
interest in favor of Y's descendants are valid under Section 
2l205(a): X is the validating life for the one, and Y is the 
validating life for the other. 

The remainder interest in favor of the descendants of Z 
is not validated by Section 2l20S(a) because Z, who was not 
alive when the interest was created, could have descendants 
more than 21 years after the death of the survivor of A, X, 
and Y. Instead, the validity of the remainder interest in 
favor of Z's descendants is governed by Section 21205(b), 
under which its validity depends on Z's dying within 90 years 
after G's death. 

Although unlikely, suppose that Z is still living 90 
years after G' s death. The remainder interest in favor of 
Z's descendants will then become invalid under the statutory 
rule, giving rise to subdivision (a)'s prerequisite to 
reformation. In such circumstances, a court would be 
justified in reforming the remainder interest in favor of Z's 
descendants by making it indefeasibly vested as of the 90th 
anniversary of G's death. To do this, the court would reform 
the disposition by eliminating the condition of survivorship 
of Z and closing the class to new entrants after the 90th 
anniversary of G's death. 

5. Subdivision (b): Class Gifts Not Yet Invalid 
Subdivision (b), which, upon the petition of an interested person, 

requires reformation in certain cases where a class gift has not but 
still might become invalid under the statutory rule, is illustrated by 
the following examples. 

Example (3) - Age contingency in excesS of 21. G devised 
property in trust, directing the trustee to pay the income 
"to A for life, then to A's children; the corpus of the trust 
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is to be equally divided among A's children who reach the age 
of 30." G was survived by A, by A's spouse (H), and by A's 
two children (X and Y), both of whom were under the age of 30 
when G died. 

Since the remainder interest in favor of A's children 
who reach 30 is a class gift, at common law (Leake v. 
Robinson, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 1817» and under 
this chapter (see the Background to Section 21201) the 
interests of all potential class members must be valid or the 
class gift is totally invalid. Although X and Y will either 
reach 30 or die under 30 within their own lifetimes, there is 
at G's death the possibility that A will have an afterborn 
child (Z) who will reach 30 or die under 30 more than 21 
years after the death of the survivor of A, H, X, and Y. 
There is no validating life, and the class gift is therefore 
not validated by Section 2l205(a). 

Under Section 2l205(b), the children's remainder 
interest becomes invalid only if an interest of a class 
member neither vests nor terminates within 90 years after G's 
dea th. If in fact there is an afterborn child (Z), and if 
upon A's death, Z has at least reached an age such that he 
cannot be alive and under the age of 30 on the 90th 
anniversary of G's death, the class gift is valid. (Note 
that at Z' s birth it would have been known whether or not Z 
could be alive and under the age of 30 on the 90th 
anni versary of G' s death; nevertheless, even if it was then 
certain that Z could not be alive and under the age of 30 on 
the 90th anniversary of G's death, the class gift could not 
then have been declared valid because, A being alive, it was 
then possible for one or more additional children to have 
later been born to or adopted by A.) 

Although unlikely, suppose that at A's death (prior to 
the expiration of the 90-year period), Z's age was such that 
he could be al i ve and under the age 0 f 30 on the 90th 
anniversary of G's death. Suppose further that at A's death 
X and Y were over the age of 30. Z's interest and hence the 
class gift as a whole is not yet invalid under the statutory 
rule because Z might die under the age of 30 within the 
remaining part of the 90-year period following G's death; but 
the class gift might become invalid because Z might be alive 
and under the age of 30, 90 years after G's death. 
Consequently, the prerequisi tes to reformation set forth in 
subdivision (b) are satisfied, and a court would be justified 
in reforming G's disposition to provide that Z's interest is 
contingent on reaching the age he can reach if he lives to 
the 90th anniversary of G' s death. This would render Z' s 
interest valid so far as the statutory rule against 
perpetuities is concerned, and allow the class gift as a 
whole to be declared valid. X and Y would thus be entitled 
immediately to their one-third shares each. If Z' s interest 
later vested, Z would receive the remaining one-third share. 
If Z failed to reach the required age under the reformed 
disposi tion, the remaining one-third share would be divided 
equally between X and Y or their successors in interest. 
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Example (4) Case where subdivision (b) applies. not 
involving an age contingency in excess DE 21. G devised 
property in trust, directing the trustee to pay the income 
"to A for life, then to A's children; the corpus of the trust 
is to be equally divided among A's children who graduate from 
an accredited medical school or law school." G was survived 
by A, by A's spouse (H), and by A's two minor children (X and 
Y) • 

As in Example (3), the remainder interest in favor of 
A's children is a class gift, and the common law principle is 
not superseded by this chapter by which the interests of all 
potential class members must be valid or the class gift is 
totally invalid, Although X and Y will either graduate from 
an accredited medical or law school, or fail to do so, within 
their own lifetimes, there is at G's death the possibility 
that A will have an after-born child (Z), who will graduate 
from an accredited medical or law school (or die without 
having done either) more than 21 years after the death of the 
survivor of A, H, X, and Y. The class gift would not be 
valid under the common law rule and is, therefore, not 
validated by Section 2l205(a). 

Under Section 2l205(b), the children'S remainder 
interest becomes invalid only if an interest of a class 
member neither vests nor terminates within 90 years after G's 
death. 

Suppose in fact that there is an afterborn child (Z), 
and that at A's death Z was a freshman in college. Suppose 
further that at A's death X had graduated from an accredited 
law school and that Y had graduated from an accredited 
medical school. Z' s interest and hence the class gift as a 
whole is not yet invalid under Section 21205(b) because the 
90-year period following G's death has not yet expired; but 
the class gift might become invalid because Z might be alive 
but not a graduate of an accredited medical or law school 90 
years after G's death. Consequently, the prerequisites to 
reformation set forth in Section 21220(b) are satisfied, and 
a court would be justified in reforming G's disposition to 
provide that Z's interest is contingent on graduating from an 
accredited medical or law school within 90 years after G's 
death. This would render Z' s interest valid so far as the 
Section 2l205(b) is concerned and allow the class gift as a 
whole to be declared valid. X and Y would thus be enti tied 
immediately to their one-third shares each. If Z's interest 
later vested, Z would receive the remaining one-third share. 
r f Z failed to graduate from an accredited medical or law 
school within the allowed time under the disposition as so 
reformed, the remaining one-third share would be divided 
equally between X and Y or their successors in interest. 

6. Subdivision (c); Interests that Can Vest But Not Within the 
Allowable 90-Year Period 

vest, 
rule. 

In exceedingly rare cases, an interest might be created that can 
but not within the allowable 90-year period of the statutory 

This may be the situation when the interest was created (See 
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Example (5)), or it may become the situation at some time thereafter 
(see Example (6)). Whenever the situation occurs, the court, upon the 
petition of an interested person, is required by subdivision (c) to 
reform the disposition within the limits of the allowable 90-year 
period. 

Example (5) -- Case oE an interest. as oE its creation, being 
impossible to vest within the allowable 90-uear period. G 
devised property in trust, directing the trustee to divide 
the income, per stirpes, among G's descendants from time to 
time living, for 100 years. At the end of the 100-year 
period following G's death, the trustee is to distribute the 
corpus and accumulated income to G's then-living descendants, 
per stirpes; if none, to the XYZ Charity. 

The nonvested property interest in favor 0 f G' s 
descendants who are living 100 years after G's death can 
vest, but not within the allowable 90-year period of Section 
21205(b). The interest would violate the common law rule, 
and hence is not validated by Section 21205(a), because there 
is no validating life. In these circumstances, a court is 
required by Section 21220(c) to reform G's disposition within 
the limits of the allowable 90-year period. An appropriate 
result would be for the court to lower the period following 
G's death from a 100-year period to a 90-year period. 

Note that the circumstance that triggers the direction 
to reform the disposition under this subdivision is that the 
nonvested property interest still can vest, but cannot vest 
within the allowable 90-year period of Section 21205(b). It 
is not necessary that the interest be certain to become 
invalid under that subdivision. For the interest to be 
certain to become invalid under Section 21205(b), it would 
have to be certain that it Can neither vest nor terminate 
wi thin the allowable 90-year period. In this example, the 
interest of G's descendants might terminate within the 
allowable period (by all of G' s descendants dying within 90 
years of G's death). If this were to happen, the interest of 
XYZ Charity would be valid because it would have vested 
within the allowable period. However, it was thought 
desirable to require reformation without waiting to see if 
this would happen: The only way that G's descendants, who 
are G's primary set of beneficiaries, would have a chance to 
take the property is to reform the disposition within the 
1 imi ts of the aUowabl e 90-year period on the ground that 
their interest cannot vest within the allowable period and 
subdivision (c) so provides. 

Example (6) Case of an interest after its creation 
becoming impossible to vest within the allowable 90-year 
period. G devised property in trust, with the income to be 
paid to A. The corpus of the trust was to be divided among 
A's children who reach 30, each child's share to be paid on 
the child's 30th birthday; if none reaches 30, to the XYZ 
Charity. G was survived by A and by A's two children (X and 
Y). Neither X nor Y had reached 30 at G's death. 
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The class gift in favor of A's children who reach 30 
would violate the common law rule against perpetuities and, 
thus, is not validated by Section 2l20S(a). Its validity is 
therefore governed by Section 2l20S(b). 

Suppose that after G's death, and during A's lifetime, X 
and Y die and a third child (Z) is born to or adopted by A. 
At A's death, Z is living but her age is such that she cannot 
reach 30 wi thin the remaining part of the 90-year period 
following G' s death. As of A's death, it has become the 
situation that Z's interest cannot vest within the allowable 
period. The circumstances requisite to reformation under 
subdivision (c) have arisen. An appropriate result would be 
for the court to lower the age contingency to the age Z can 
reach 90 years after G's death. 

7. Additional ReEerences 
For additional discussion and illustrations of the application of 

some of the principles of this section, see the comments to Restatement 
(Second) of Property (Donative Transfers) § 1.5 (1983). 
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BACKGROUND TO SECTION 21225 

[Adapted from the Comment to Section 4 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

Section 21225 lists seven exclusions from the statutory rule 
against perpetuities (statutory rule). Some are declaratory of 
existing law; others are contrary to existing law. Since the common 
law rule against perpetuities and the Civil Code perpetuit i es 
provls1ons are superseded by this chapter, a nonvested property 
interest, power of appointment, or other arrangement excluded from the 
statutory rule by this section is not subject to the rule against 
perpetuities, statutory or otherwise. 

A. Subdivision (a): Nondonative Transfers Excluded 

1. Rationale 
In line with long-standing scholarly commentary, subdivision (a) 

excludes (with certain enumerated exceptions) nonvested property 
interests and powers of appointment arising out of a nondonative 
transfer. The rationale for this exclusion is that the rule against 
perpetuities is a wholly inappropriate instrument of social policy to 
use as a control over such arrangements. The period of the rule -- a 
life in being plus 21 years is not suitable for nondonative 
transfers, and this point applies with equal force to the 90-year 
allowable wai ting period under the wai t-and-see element of Sections 
21205-21207 because that period represents an approximation of the 
period of time that would be produced, on average, by using a statutory 
list identifying actual measuring lives and adding a 21-year period 
following the death of the survivor. 

No general exclusion from the common law rule against perpetuities 
is recognized for nondonative transfers, and so SUbdivision (a) is 
contrary to existing common law. (But see Metropolitan Transportation 
Authority v. Bruken Realty Corp., 67 N.Y.2d 156, 492 N.E.2d 379, 384 
(1986), pointing out the inappropriateness of the period of a life in 
being plus 21 years to cases of commercial and governmental 
transactions and noting that the rule against perpetui ties can 
invalidate legitimate transactions in such cases.) 

Subdivision (a) is therefore inconsistent with decisions holding 
the common law rule to be applicable to the following types of property 
interests or arrangements when created in a nondonative, commercial­
type transaction, as they almost always are: options (e.g., Milner v. 
Bivens, 335 S.E.2d 288 (Ga. 1985»; preemptive rights in the nature of 
a right of fi rst refusal (e. g., Atchison v. City 0 f Englewood, 170 
Colo. 295, 463 P.2d 297 (1969); Robroy Land Co., Inc. v. Prather, 24 
Wash. App. 511, 601 P.2d 297 (1969»; leases to commence in the future, 
at a time certain or on the happening of a future event such as the 
completion of a building (e.g., Southern Airways Co. v. DeKalb County, 
101 Ga. App. 689, 115 S.E.2d 207 (1960»; nonvested easements; top 
leases and top deeds with respect to interests in minerals (e.g., 
Peveto v. Starkey, 645 S.W.2d 770 (Tex. 1982»; and so on. 

2. Consideration Does Not Necessarilu Make the Transfer Nondonative 
A transfer can be supported by consideration and still be donative 

in character and hence not excluded from the statutory rule. A 
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transaction that is essentially gratuitous in nature, accompanied by 
donative intent on the part of at least one party to the transaction, 
is not to be regarded as nondonative simply because it is for 
consideration. Thus, for example, the exclusion would not apply if a 
parent purchases a parcel of land for full and adequate consideration, 
and directs the seller to make out the deed in favor of the purchaser's 
daughter for life, remainder to such of the daughter's children as 
reach 25. The nonvested property interest of the daughter's children 
is subject to the statutory rule. 

3. Some Transactions Not Excluded Even IE Considered Nondonative 
Some types of transactions -- although in some sense supported by 

consideration and hence arguably nondonative -- arise out of a domestic 
situation, and should not be excluded from the statutory rule. To 
avoid uncertainty with respect to such transactions, subdivision (a) 
specifies that nonvested property interests or powers of appointment 
arising out of any of the following transactions are not excluded by 
subdivision (a)'s nondonative-transfers exclusion: a premarital or 
postmari tal agreement; a separation or divorce settlement; a spouse's 
election, such as the "widow's election" in conununity property states; 
an arrangement similar to any of the foregoing arising out of a 
prospective, existing, or previous marital relationship between the 
parties; a contract to make or not to revoke a will or trust; a 
contract to exercise or not to exercise a power of appointment; a 
transfer in full or partial satisfaction of a duty of support; or a 
reciprocal transfer. The term "reciprocal transfer" is to be 
interpreted in accordance with the reciprocal transfer doctrine in the 
tax law (see United States v. Estate of Grace, 395 U.S. 316 (1969)). 

4. Other Means oE Controlling Some Nondonative TransEers Desirable 
Some commercial transactions respecting land or mineral interests, 

such as options in gross (including rights of first refusal), leases to 
conunence in the future, nonvested easements, and top leases and top 
deeds in commercial use in the oil and gas industry, directly or 
indirectly restrain the alienability of property or provide a 
disincentive to improve the property. Although controlling the 
duration of such interests is desirable, they are excluded by 
subdivision (a) from the statutory rule because, as noted above, the 
period of a life in being plus 21 years -- actual or by the 90-year 
proxy -- is inappropriate for them; that period is appropriate for 
family-oriented, donative transfers. 

B. Subdivisions (b) (g): Other Exclusions 

1. Subdivision (b) - Administrative Fiduciary Powers 
Fiduciary powers are subject to the statutory rule against 

perpetuities, unless specifically excluded. Purely administrative 
fiduciary powers are excluded by subdivisions (b) and (c), but 
distributive fiduciary powers are generally speaking not excluded. The 
only distributive fiduciary power excluded is the one described in 
subdivision (d). 

The application of subdivision (b) to fiduciary powers can be 
illustrated by the following example. 
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Example (1)" G devised property in trust, directing the 
trustee (a bank) to pay the income to A for life, then to A's 
children for the life of the survivor, and on the death of 
A's last surviving child to pay the corpus to B. The trustee 
is granted the discretionary power to sell and to reinvest 
the trust assets and to invade the corpus on behalf of the 
income beneficiary or beneficiaries. 

The trustee's fiduciary power to sell and reinvest the 
trust assets is a purely administrative power, and under 
subdivision (b) of this section is not subject to the 
statutory rule. 

The trustee's fiduciary power to invade corpus, however, 
is a nongeneral power of appointment that is not excluded 
from the statutory rule. Its validity, and hence its 
exercisability, is governed by Sections 21205-21207. Since 
the power is not initially valid under Section 2l207(a), 
Section 2l207(b) applies and the power ceases to be 
exercisable 90 years after G's death. 

2. Subdivision (c) -- Powers to Appoint a Fiduciaru 
Subdivision (c) excludes from the statutory rule against 

perpetuities powers to appoint a fiduciary (a trustee, successor 
trustee, or co-trustee, a personal representative, successor personal 
representative, or co-personal representative, an executor, successor 
executor, or co-executor, etc.). Sometimes such a power is held by a 
fiduciary and sometimes not. In ei ther case, the power is excluded 
from the statutory rule. 

3. Subdivision (d) - Certain Distributive Fiduciaru Power 
The only distributive fiduciary power excluded from the statutory 

rule against perpetuities is the one described in subdivision (d); the 
excluded power is a discretionary power of a trustee to distribute 
principal before the termination of a trust to a beneficiary who has an 
indefeasibly vested interest in the income and principal. 

Example (2). G devised property in trust, directing the 
trustee (a bank) to pay the income to A for life, then to A's 
children; each child's share of principal is to be paid to 
the child when he or she reaches 40; if any child dies under 
40, the child's share is to be paid to the child's estate as 
a property interest owned by such child. The trustee is 
given the discretionary power to advance all or a portion of 
a child's share before the child reaches 40. G was survived 
by A, who was then childless. 

The trustee's discretionary power to distribute 
principal to a child before the child's 40th birthday is 
excluded from the statutory rule against perpetuities. (The 
trustee's duty to pay the income to A and after A's death to 
A's children is not subject to the statutory rule because it 
is a duty, not a power.) 

4. Subdivision Ce) - Charitable or Governmental Gifts 
Subdivision (e) codifies the common law principle that a nonvested 

property interest held by a charity, a government, or a governmental 
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agency or subdivision is excluded from the rule against perpetuities if 
the interest was preceded by an interest that is held by another 
charity, government, or governmental agency or subdivision. See L. 
Simes & A. Smith, The Law of Future Interests §§ 1278-87 (2d ed. 1956); 
Restatement (Second) of Property (Donative Transfers) § 1.6 (1983); 
Restatement of Property § 397 (1944). 

Example (3). G devised real property "to the X School 
District so long as the premises are used for school 
purposes, and upon the cessation of such use, to Y City." 

The nonvested property interest held by Y City (an 
executory interest) is excluded from the statutory rule under 
subdivision (e) because it was preceded by a property 
interest (a fee simple determinable) held by a governmental 
subdivision, X School District. 

The exclusion of charitable and governmental gifts applies only in 
the circumstances described. If a nonvested property interest held by 
a charity is preceded by a property interest that is held by a 
noncharity, the exclusion does not apply; rather, the validity of the 
nonvested property interest held by the charity is governed by the 
other sections of this chapter. 

Example (4). G devised real property "to A for life, then to 
such of A's children as reach 25, but if none of A's children 
reaches 25, to X Chari ty. " 

The nonvested property interest held by X Charity is not 
excluded from the statutory rule. 

If a nonvested property interest held by a noncharity is preceded 
by a property interest that is held by a charity, the exclusion does 
not apply; rather, the validity of the nonvested property interest in 
favor of the noncharity is governed by the other sections of this 
chapter. 

Example (5). G devised real property "to the City of Sidney 
so long as the premises are used for a public park, and upon 
the cessation of such use, to my brother, B." 

The nonvested property interest held by B is not 
excluded from the statutory rule by subdivision (e). 

5. Subdivision (f) Trusts for Emplouees and Others: Trusts for 
Self-Employed Individuals 
Subdivision (f) excludes from the statutory rule against 

perpetuities nonvested property interests and powers of appointment 
with respect to a trust or other property arrangement, whether part of 
a "qualified" or "unqualified" plan under the federal income tax law, 
forming part of a bona fide benefit plan for employees (including 
owner-employees), independent contractors, or their beneficiaries or 
spouses. The exclusion granted by this subdivision does not, however, 
extend to a nonvested property interest or a power of appointment 
created by an election of a participant or beneficiary or spouse. 
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6. Subdivision (g) -- Pre existing Exclusions from the COmmon Law Rule 
Against perpetuities 
Subdivision (g) ensures that all property interests, powers of 

appointment, or arrangements that were excluded from the common law 
rule against perpetuities or are excluded by another statute of this 
state are also excluded from the statutory rule against perpetuities. 
Possibilities of reverter and rights of entry (also known as rights of 
re-entry, rights of entry for condition broken, and powers of 
termination) are not subject to the common law rule against 
perpetuities, and so are excluded from the statutory rule. 
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THE UNIFORM STATUTORY RULE AGAINST 

PERPETUITIES 

The National Conference of Commissioners on Unifor~ State 

Laws in August of 1986 approved and recommended for enactme~t 

in all states the Uniform Statutory Rule Against Perpetuities 

("USRAP"). The House of Delegates of the American Bar Associ­

ation approved the act as has the Board of Regents of the 

American College of Probate Counsel and the Board of Governors 

of the American College of Real Estate Lawyers. 

This report is submitted to the Law Revision Commission 

ln connection with its consideration of whether the Unifor~ 

Statutory Rule Against Perpetuities should be enacted in Cali­

fornia. 

Common-Law Rule Against Perpetuities 

The generally accepted statement of the CO~Eon-law rule 

is as follows: 

"No interest IS good unless it must vest if at all 

not later than 21 years after some life in being at the 

creation of the interest." John Chipman Gray, The Rule 

Against Perpetuities, Section 201 (4th Ed. 1942). 

The rule against perpetuities has its origins ln English 

law. The rule limits the period of time property interes~s 

can be in suspense, that is, non-vested. 

COLL002A9.5 



Under the common-law rule against perpetuities, the 

validity or invalidity of a non-vested property interest :s 

determined for all times on the basis of the facts existing 

when the interest is created. There must be certainty at the 

time of creation that an interest will vest within the period 

of the rule or the interest is invalid under the co~~on-law 

rule. Among the more commonly cited examples of dispositions 

which can be rendered invalid because of remote possibilities 

that the interest will not vest are: (1) a woman who is no 

longer able to give birth to a child adopting additional chil­

dren ("fertile octogenarian"), (2) the settlement of an estate 

taking more than 21 years to complete ("administrative contin­

gency"), and (3) a married individual in his or her middle or 

late years survives the spouse and then marries a person born 

after the transfer ("the after-born widow"). In most situa­

tions, these remote possibilities would nOe actually occur. 

This often produces harsh results. Since the cODmon-law rele 

reqUIres certainty at the time of creation that the non-vested 

interest will vest within the period of the rule, a number of 

interests have been held invalid, even though the remote con­

tingencies never occurred that might have prevented vesting. 

That is, the non-vested interest in fact vested within the 

period of the rule, although the actual vesting was not cer­

tain upon creation of the interest. 
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California Law 

Civil Code Section 715.2 states the California verSlon of 

the common-law rule against perpetuities as follows: 

"S 715.2. Rule against perpetuities; vesting o~ 

interest in property 

No interest in real or personal property shall De 

good unless it must vest, if at all, not later than 21 

years after some life in being at the creation of the 

interest and any period of gestation involved in the sit­

uation to which the limitation applies. The lives 

selected to govern the time of vesting must not be so 

numerous or so situated that evidence of their deaths :s 

likely to be unreasonably difficult to obtain. It is 

intended by the enactment of this section to make effec­

tive in this State the American common-law rule against 

perpetuities." 

Civil Code Section 715.6 provides as follows: 

"No interest in real or personal property which must 

vest, if at all, not later than 60 years after the cre­

ation of the interest violates Section 715.2 of this 
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California eliminated the contingency of the after-born 

'"idow mentioned under the common-law rule by enactr1ent of 

Civil Code Section 715.7, which states that for purposes of 

determining the validity of a future interest in real or per­

sonal property an individual described as a spouse is deemed a 

life in being at the time of the creation whether or not in 

fact living at that time. 

California further has a fairly liberal statute dealing 

with the reformation of interests, so as not to violate the 

rule against perpetuities. Civil Code Section 715.5. Section 

716.5 states that a trust may extend beyond the period of the 

common-law rule against perpetuities so long as all interests 

vest within that time. That section gives the beneficiaries a 

right to terminate a trust where all interests are vested if 

its duration exceeds the period of the common-law rule against 

perpetuities. 

Restatement, 2d, Property (Donative Transfers) 

The American Law Institute in 1981 appcoved the Restate­

ment, Property 2d (Donative Transfers). The Restatement 

adopted a wait-and-see approach to the rule against perpetui­

ties. That 1S, a disposition of property does not violate the 

rule if, in fact, the non-vested interest vests within the 

period of the rule. This departs from the common-law rule 

which requires initial certainty as to vesting. Adoption of a 
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wait-and-see approach to the rule against perpetuities has 

been advocated by legal scholars for several decades :0 eli~i­

na t e the harsh results caused by the common-law rule wh i c". 

requires initial certainty as to vesting. The Restatement 

approach takes into account the actual events or occurrences 

during the normal period of the rule against perpetuities :n 

determining whether the interest is valid. The cow~on-law 

concept of initial certainty of vesting within the period of 

the rule is replaced by the actual events which occur within 

the peried of the rule. 

The basic formulation of the Restatement position is in 

Section 1.1 and Section 1.4. Section 1.1 states: 

"The period of the rule against perpetuities In 

donative transfers is 21 years after lives in bei~g (the 

measuring lives) at the time the period of the rule 

begins to run." 

Section 1.4 provIdes: 

"Except as provided in Section 1.6 [dealing with 

charitable bequests] a donative transfer of an interest 

in property fails, if the interest does not vest within 

the period of the rule against perpetuities." 
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In the introduction to Chapter I of the Restatement, the 

following comment is made with reference to the wait-and-see 

approach: 

"Most non-vested interests that conceivably might 

vest too remotely, so far as the rule against perpetui­

ties is concerned, will not in fact vest too remotely, if 

given an opportunity to vest." 

Although the wait-and-see approach is at this time a 

minority view in the United States, with its adoption by the 

Restatement, Property 2d, Donative Transfers, the wait-and-see 

approach to the rule against perpetuities is expected to 

become the majority view. 

Drafting for the Rule Against Perpetuities 

In preparing wills which contain testamentary trusts and 

in preparing inter vivos trusts which contince after the death 

of the grantor, it is common practice in Cali:ornia and in 

other jurisdictions to include language dealing with the rules 

against perpetuities. 

A typical clause found in the will is as follows: 

"Perpetuities Savings Clause - Spouse and Descen­

dants: All trusts created by this will or by the exer­

cise of any power of appointment shall terminate twenty-
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one (21) years after the last death of my spouse and 

descendants living at my death. The trustee shaLl dis­

tribute the principal and undistributed income of a ter­

minated trust to the then-living income beneficiaries of 

that trust in the same proportion that the beneficiaries 

are entitled to receive income when the trust ter~inaces. 

If at the time of such termination the trust does not fix 

the rights to income, then the trustee shall distribute 

the trust by right of representation to the persons who 

in the trustee's reasonable judgment are entitled to 

receive trust payments." California will Drafting, 

Willmaster System, Block 11.3-1 (CEB). 

A typical clause for a revocable trust IS as follows: 

"Unless terminated earlier in accordance with other 

provisions of this instrument, all trusts created under 

this instrument shall terminate 21 years after the death 

of the last survivor of [name or describe class of 

those best suited to be measurlng lives] ... living on 

the date of the death of the first settlor to die. The 

principal and undistributed income of a terminated trust 

shall be distributed to the income beneficiaries of that 

trust in the same proportion that the beneficiaries are 

entitled to receive lncome when the trust terminates. :f 

at the time of termination the rights to income are not 
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fixed by the terms of the trust, distribution under ~his 

clause shall be made, by right of representation, to ~he 

persons who are then entitled or au~horized, in the 

trustee's discretion, to receIve trust payments." Draft­

ing California Revocable Living Trusts, Second Edition, 

page 257 (CEB). 

These clauses provide that, if an interest has not in 

fact vested within the period of the common-law rule against 

perpetuities, the trust at the expiration of that period wil~ 

terminate, thereby vesting that interest and avoiding ar 

actual violation of the rule. Under these clauses, the inter­

ests, therefore, must vest with certainty within the period of 

the rule against perpetuities. 

How Long to Wait and See? 

The most controversial aspect of the wait-and-see 

approach to the rule against perpetuities is determining the 

appropriate means of measuring the period during which to wait 

and see if the interests actually vest. 

The Restatement, Property 2d (Donative Transfers), Sec­

tion 1.3, defines the measuring lives as follows: 

"(I) If an examination of the situation with respect 

to a donative transfer as of the time the period of the 

rule against perpetuities begins to run reveals a life or 
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lives in being within 21 years after whose deaths the 

non-vested interest in question will necessarily vest, if 

it ever vests, such life or lives are the measuring lives 

for purposes of the rule against perpetuities so far as 

such non-vested interest is concerned and such non-vested 

interest cannot fail under the rule. A provision that 

terminates a non-vested interest if it has not vested 

within 21 years after the death of the survivor of a rea­

sonable number of persons named ln the instrument of 

transfer and in being when the period of the rule begins 

to run is within this subsection. 

(2) If no measurlng life with respect to a donative 

transfer is produced under subsection (1), the measuring 

lives for purposes of the rule against perpetuities as 

applied to the non-vested interest in question are: 

(a) The transferor if the period of the rule 

begins to run in the transferor's life­

time; and 

(b) Those individuals alive when the period of 

the rule begins to run, if reasonable ln 

number, who have beneficial interests 

vested or contingent in the property in 

which the non-vested interest in question 

exists and the parents and grandparents 
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alive when the period of the rule begi~s 

to run of all beneficiaries of the prop­

erty in which the non-vested interest 

exists, and 

(c) The donee of a non-fiduciary power of 

appointment alive when the period of the 

rule begins to run if the exercise of suc~ 

power could affect the non-vested interest 

in question. 

A child in gestation when the period of the rule 

begins to run who is later born alive is treated as a 

life in being at the time the period of the rule begins 

and, hence, may be a measuring life." 

An alternate approach vigorously advocated by Professor 

Jesse Dukeminier, a Professor of Law at UCLA, is the causal 

relationship concept. It states that the wait-and-see period 

"shall not be measured by any lives whose continuance does not 

have a causal relationship to the vesting or failure of the 

interest." A number of states, including Kentucky, Alaska, 

Nevada, New Mexico and Rhode Island, have adopted a wait-and­

see approach with the causal relationship test for the appli­

cable lives in being. Generally, see Dukeminier, Perpetui­

ties: The Measuring Lives, 85 Colum. L. Rev. 1648-1701 

(1985). Professor Dukeminier argues that the Restatement 
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formulation of measur1ng lives contains var10US ambiguities 

and advocates the causal relationship concept of lives 1r. 

being. After considering both the Restatement concept of mea­

sur1ng lives {Restatement, Property 2d (Donative transfers), 

Section 1.3) and the causal relationship approach advocated by 

Professor Dukeminier, the Drafting Committee for USRAP adopted 

a third and, it 1S believed, a much simpler approach to mea­

suring a period of wait and see by adopting a period of 90 

years in which the interest must either vest or terminate 

after its creation. 

The relative merits of the causal relationship concept 

advocated by Professor Dukeminier and the 90 years from cre­

ation adopted by the Drafting Commi:tee have been the subject 

of a number of law review articles written respectively by 

Professor Dukeminier and by Professor Lawrence Waggoner, the 

Reporter on the Uniform Statutory Rule Against Perpetuities. 

These articles are lengthy and very scholarly in their nature. 

These include Dukeminier, Perpetuities: The Measuring Lives, 

85 Colum. L. Rev. 1648 (1985); Waggoner, Perpetuities: A Per­

spective on Wait and See, 85 Colum. L. Rev. 1714 (1985); 

Waggoner, A Rejoinder, 85 Colum. L. Rev. 1739 (1985); 

Dukeminier, A Modern Guide to Perpetuities, 74 Calif. L. Rev. 

1867 (1986); Dukeminier, The Uniform Statutory Rule Against 

Perpetuities; 90 Years in Limbo, 34 UCLA L. Rev. 1023 (1987); 

Waggoner, Perpetuities: A Progress Report on the Draft 
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~niform Statutory Rule Against Perpetuities, No. 20, U. Miami 

Inst. on Est. Plan. 7-26; Waggoner, The Uniform Statutory Rule 

Against Perpetuities, Real Property, Probate & Trust Law Jour­

nal, Item 21, No.4 (1986), p. 569. Attached hereto as 

Exhibit 1 1S a copy of Professor Waggoner's article on the 

Uniform Statutory Rule Against Perpetuities published in the 

Real ProDerty, Probate & Trust Law Journal. Thac article 

gives an overview of the Uniform Act and sets forth statis:i­

cal information as to the basis of the se:ection of 90 years 

as a reasonable time to wait and see if interests actually 

vest. 

As discussed by Professor Waggoner a: pages 575 and 576 

of Exhibit 1 hereto, using measuring lives has various diffi­

culties both in drafting language to identify those perso~s 

who can be measuring lives, including instances where individ­

uals who are not measuring lives initially might later become 

measuring lives by becoming beneficiaries, by becoming ances­

tors or descendants of beneficiaries through adoption, mar­

riage, assignment or other changes in interest, etc. Further, 

because of the wait-and-see approach, the lives of individua~s 

identified as the measuring lives would have to be traced :0 

determine who is the survivor and when the survivor dies. The 

measuring lives group would not be a static group. Births, 

deaths, adoptions, divorces, assignments and devises over a 

long period of time would impact on the measuring lives. Any 
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such tracing under a measuring lives concept is difficult ar.d, 

as a practical matter, might mean that no effort actually 

would be made to trace those lives. Consequently, any perpe­

tuities violation may not be recognized. 

The Drafting Committee believed that the wait-and-see 

approach should be made as simple as possible to understand 

and apply and, therefore, adopted the concept of a fixed 

period of time measured by years rather than an ever-changing 

group of measuring lives or causally related lives. 

In Exhibit 1 attached hereto at pages 582-585 are a 

series of charts showing the approximate period that would be 

covered by a properly drafted perpetuities savings clause 

referring to children and grandchildren of the testator or 

grantor. These charts indicated that a grandchild on average 

would be perhaps six years of age and that six-year-old grand­

child would have a life expectancy of about 69.5 years based 

upon current actuarial tables. Adding 21 years to such a life 

would produce a result of approximately 95 or 96 years (six 

years of age plus a life expectancy of a six-year old of 69.5 

years plus 21 years). The period of 90 years was arrived at as 

a reasonable approximation of the period cove,ed by normal 

measuring lives, that is, children and grandchildren, plus 21 

years. Although Professor Dukeminier argues in his article in 

34 UCLA L. Rev., supra, that the 90-year period is unduly long 
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and will create 90-year trusts, the Drafting Committee made 

inquiries in the State of Wisconsin, which has no rule against 

perpetuities in its law, and found that there was no tendency 

of trusts from other jurisdiccions to move into Wisconsin to 

avoid the limitation of the rule against perpetuities nor was 

there any practice among Wisconsin lawyers, so far as could be 

ascertained, to write documents creating trusts in pe~pet~ity. 

Notwithstanding Civil Code Section 715.6, lawyers 1n 

California do not normally draft 60-year trusts. 

In short, the Drafting Committee fe~t that t~e 90-year 

period was clear, simple to administer, avoided difficult 

drafting problems in identifying measuring lives and elimi­

nated all of the tracing problems that might be involved in 

waiting to see what occurred over a period of time measured 

either by the common-law rule (lives in being plus 21 years), 

the measuring lives concept of the Restatement, or lives caus­

ally related. 

uniform Statutory Rule Against Per~etuities 

Attached hereto, made a part hereof and marked Exhibit 2, 

1S a short article which appeared in Probate andmfroped}', a 

magazIne published by the Real Property, Probate and Trust Law 

Section, American Bar Association, written by one of the con­

sultants to the Drafting Committee. Attached hereto, made a 

part hereof and marked Exhibit 3, is the Uniform Statutory 
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Rule Against Perpetuities without the commencs. Attached 

~ereco, made a part hereof and marked Exhibit 4, is the Uni~ 

form Statutory Rule Against Perpetuities with the Official 

Comments. 

Why the Law Revision Commission Should RecoIT~end 

Enactment of the Uniform Statutory Rule Against 

Perpetuities in California 

The following are reasons why it IS appropriate for the 

California Law Revision Commission to recommend enactment of 

the Uniform Statutory Rule Against Perpetuities in California: 

1. The Uniform Act has been approved by the National 

Conference of Commissioners on Uniform State Laws, the House 

of Delegates of the ~erican Bar Association on recommendation 

of the Council of the ABA Section of Real Property, Probate 

and Trust Law, by the Board of Regents of the ~erican College 

of Probate Counsel, the Board of Governors of the ~erican 

College of Real Estate Lawyers and others. 

2. It has already been enacted in Minnesota, Nevada, 

South Carolina, Florida and Michigan. Enactment in other 

jurisdictions is anticipated. 

3. USRAP adopts the wait~and~see approach to the rule 

against perpetuities. The wait~and~see concept has been 

adopted in a number of jurisdictions (prior to USRAP), 
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including Kentucky, Florida, Mississippi, New Hampshire. Ohio, 

Pennsylvania, South Dakota, Vermont and Virginia (see 

Dukeminier, supra, 85 Colum. L. Rev. 1648, Notes 28, 30-37). 

4. USRAP adopts t~e wait-and-see approac~ of the 

Restatement, Property 2d (Donative Transfers). 

5. USRAP eliminates the complexities and ambiguities 

found in measurIng lives or lives causally connected wi=h the 

property interests by adopting a flat period of 90 years for 

vesting or termination of interests. 

6. USRAP is limited to donative transfers and thereby 

excludes commercial transactions (Section 4), thereby clari:y­

ing the law as to the extent to which the rule against perpe­

cuities may relate to non-donative situations. 

7. USRAP allows reformation in a manner most closely 

approximating the transferor's manifest plan of distribut:on, 

if the interest would not otherwise vest or terminate within 

90 years (Section 3). California already, of course, has a 

reformation section, Section 715.5. 

8. Any non-vested interest that is valid under the 

common-law rule against perpetuities is valid under USRAP, 

(Section l(a)(l». 
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9. Adoption of USRAP will increase uniformity among che 

states as to the rule against perpetuities. 

10. From an administrative point of Vlew, the flat 

period of 90 years in which an interest must vest or tecminace 

makes it very easy for a trustee, for example, to calendar 

that date to make sure that all interests have vested or ter­

minated. 

11. As a practical matter, most interests created by a 

normal testamentary trust or inter vivos trust will according 

to their own terms vest or terminate well in advance of the 90 

years. Further, where there is a properly draf~ed perpetuity 

savlngs clauses in a trust or will, there again would be no 

violation of the rule. The 90 years is an approximation of 

the period normally encompassed by such a perpetuity savings 

clause. 

12. California already has a section (Civil Code Section 

715.6) which states that, if the property must vest, if at 

all, not later than 60 years from creation, it is valid. 

USRAP extends this to 90 years and refers to interests thac do 

in fact vest within that time rather than those which must 

vest within 60 years of creation. 

13. USRAP and the general wait-and-see approach lessens 

the harsh and unintended effects of the rule against 
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pe,petuities and allows a grantor's or testator's dispositive 

plans to be carried out, subject to an outer limitation of 

time. 

14. USRAP is prospective only in its application 

(Section 5) but does allow a court upon petition of an inter-

ested party to reform an instrument that violates the state's 

rule against perpetuities prior to enactment of USRAP. 

Enactment of the Uniform Statutory Rule Against PerpetGi-

ties, it is believed, would be beneficial and would update the 

California rules relating to perpetuities in light of the 

changes in the Restatement, Property 2d (Donative Transfe,s), 

and other trends to adopt the wait-and-see approach with a 

clear, simple time period to wait a~d see :f the non-vested 

interests in fact actually vest or terminate. 

Respectfully submitted, 

~/~ .:i?f!»/;/~ / ..... ~. 
( ( - ~. 

Charles A. Collier Jr., Consultant 
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AGAINST PERPETUlnES· 

Lawrence W. Wagonert 
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When the National Conierence of Commissioners on Uniform Stall! Laws 
recendy approved the Uniform StaIUIDrY Rule Against l'erlJeIuities, it may at 
long last have made perpelUitv reform acilievable in this country. Coming, as 
it does, on the heels of the 1981 promulgation of the Reslalbilent (Second) of 
Property (Donative Transfers), which adapIsthe same pneraI tvpeof perpI!1Uily 
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Real Esmte Lawyers, the Uniform Act deserves serious consideration for ad0p­
tion by the various state legislatures. 
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The_ .. lIoe ~ Comoni __ ChuIII A. Collier, Ir .. fsq .. oi 1IIe -... !lor 

A,.. -ion; Jamoo M. ~ fsq .. of Ihe _ .. .--_ Seaion 01 .... "'-' 
_ ..... r ..... ...., lliy E. 5-. £sq., oi Ihe _i .... CoII .. uf ... EstaIit \.awyeos: ond iii""""'" H. You ... fsq .. of lIoe _ Collett 01_ C--'. 
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workable wait-and-see element. Under the Connnon-law Rule, the validity or 
invalidity of a nonvested property interest is determined, once and for always. 
on the basis of the facts existing when the interest was creared. Li ke most rules 
of property law, the Common-law Rule has two sides-a validating side and 
an invalidating side. Both sides are evident from, but not explicit in. John 
Chipman Grays formulation of the Common-law Rule: 

No InOl1lle5led' propeftYI interest' is good unless it must wst. if at all. not la .... 
than 21 yean alter some life in beill!l at the creation 01 !he interest.. 

With ilS validating and invalidating sides explicitly separalI!d, the Com­
mon-law Rule is as follows: 

Validating Side of !he Common-law Rule, A nonvested property inll!reSt is valid 
wilen it is Cleared Cinitially valid) if it is !hen cerWn 10 vest or termina .... no t_ 
than 21 years alter !he death 01 an indMclual then alive. 

Invalidating Side of !he Common-i<lw Rule: A nomesIed "U\lI!It¥ inIerest is invalid 
when il is created linitially invalid) if thertt i. no individual then aiM! with respect 

to whom Ihere is no well certainty. 

The invalidating side of the Common-law Rule has long been noted for 
ilS harshness. By focusing on a lack of certainty, invalidity is made dependeilt 
on possible post-crealion events, not on actual post-crealion events. In the 
peculiar world of the Common-law Rule, every chain of possible post-creation 
events thai can be imagined, no mal1l!r how fanciful, is taken seriously even 
those that have become impossible by the time of the lawsuit A single chain 
of imagined events thai could postpone vesting (or termination) beyond the 
permissible period spoils the transferor's disposition. 

Consequently, val idity is withheld from inteteslS that are likely to, and in 
fact would (if given the chance), vest well within the period of a life in being 
plus 21 years. This is what makes the invalidating side of the Common-law 
Rule so harsh: It can invalidate interes15 on the ground of post-crealion events 
that. though possible, are extremely unlikely to happen and, in actuality, almost 
never do happen. Reasonable dispositions can be rendered invalid because of 
such remote possibilities as a woman who has passed the menopause giving 

'The Uniform Ad .......... "nan I J" ~ _ rllherthan "conIinpnt'. _ 
efty ...... ___ the , ., •• CSecancn of Propel';' swiEha:I CM!I'IO the term "nom ,n 
AIthouIh "COllliiljEur' Is stiM the more ~ 1eI'm. this Article ~ the Ii!mI "norwesaecf·· 
for Ihe ..... at comiMIICY wilillhe U ........ Ad and !he ReIIU ' .... ISecandl. 

'AIlIhe'-_1hIt I _ 1_ is nat subject ",!he Rule ApinIt 1'IeipeIu-. 
E .... J. CIAr, THlRu.o_PmmJni15 S 20S (4111 ed. 1942)I1"",i, __ "'III. GRAri. 

'I. e ...... __ l.otS 201. 
'A ~ _ .... __ ¥OIIinIbeaImes impmible.1n Ihe 101 ....... oownpIe. 

B', in_ .... in_ if mel _ he p_ . Ie '10 A for life. rermoinder ., B if 8 
5uMw!!Ii A:· 
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birth to (or adopting) additional children,' the probate of an estate taking more 
than 21 years to complete.' or a married individual in his or her middle or 
late years later becoming remarried to a person born after the transfer.- None 
of these dispositions offends the public pol icy of preventing transferors from 
tying up property in long-term or ewn petpelUal family trusIS. In fact. each 
disposition seems quite rea5Ol1able and violates the Common-law Rule on 
teChnical grounds only. 

A. The YlWt-and-See Reform Movement· 

The prospect of invalidating such inten!St5 led some decades aso to thouf!hIs 
about reforming the Common·law Rule. Because the chains of events that make 
such intereStS invalid are so unlikely to happen, it was rather nalUral to propose 
t~at the criterion be shifted from possible post.aeation events 10 acwaI post­
creatiOn evenIS. Instead of invalidating an interest because of what might hap-

'This Is the oo-callocl ~~ .. type at we. H~ btr the faIIo";' .. exompjr. 
~ c.u.. C dewited _ in InIII. d;-' the __ to 1lIIY on. not 

jnccwne d •• I"M" "10 A for life~ then 10 1(1 chHdrat for .. life 01 the UVi¥of'. ana upon the 
_ at III, IaK survi¥ins cMd III poy the _ at Iho _ to III, •• odI:hIIdoUi:' C _ 
_ btr his ......... A (who had...-Ihe ow Pi IW/ and btr Ills _lduItdillclNn (X 

and 1'). 

The _1_ i_ in '- 01 Ills •• idd>/IdI .. i Is innlld at ~ -. Under IIie 
COI'_i Iow', c:onc:Imiw PI II ipIiuoi 01 Jilotime Ionilily, A miIItt "- or .... thiftt doild 
(ZI. who _ed"celwed and born .fIorC', _ and who will In ..... h_. child ed"ceiwocl 
allll born ..... than 21 yean oflor Iho _ at on. __ at A. X, Y, and __ else who 

w .. livilll • C's duIh. 
'This Is the so<olloci ...... ini_ti/IIJIIICY type at c:uo. ............ btr the followins 

eJIam!IIe' 
Admi .. i""'aai .. e<om:io .. , .. y Cae. G dIvitId prapeny ''to u:h aI my illW'ddUkIrIn. bam 

beIIft or. fIor...., death ... maybe IMIII_final disIribuIionat....,_:· C w .. sul'Yiwld 
btr chilchn and 1Afldc:hi1drwo. 

The __ i_ in '- at C', ... _.n Is invalid at common law. The final 
dillribulion at C', _ m;,nr".. ac:cur within 21 _ oflor C', deaIn. and after C's _ 
I'andc:hild_ miSht be COIoc:ei.ocI and born who miSht SUMwor fail 10 surv .... the final 
di~ 01 C', _ ..... Ilion 21 ,..,. afIor the _ 01 on. 'UMW< 01 C', child_. 
gmodc:Iiild .... , and ...,.... ... who _ .. illl • C's death. 

'!his is on. oo-c:alleclwobuo .... """, type 01 c:uo. ill_ btr llielol1cMins......, 
UnbcJm._ c.u.. C ____ in -. .... _ to lie phi "10 ...., "'" A lor 

lifo, ..... to III, _lor her lifo. and upon the duIh 01 the _ 01 A and hi, _.Ihe 
""""'" 10 be doli ... ed 10 Ills tIoeft.jiv'" des "ncIti .... C .... _ btr A. btr III, wife (W). 
and btr __ chi_ (X and 1'). 

Unless the _ in '- at K, " __ • is constNeli III .. onl. 10 W. '0_ than 10 _. if...,..... ;'111, __ he dies. the ___ in '-oilll,cIooc:wod.-

i, invalid 01 common ~. III, _ ";PI".. be W: III, _ misht be _ .. who was 
conc:eiwed ancI born afIor C', duth: she onishi outlive btr """" Ilion 21 _ the death 0I1he 
,~ 0/ A. W. X, Y •• l1li an\lOM eI .. who .... "i", • C', _, .l1li cIooc:wod.- at A 
misht be born or die _ the duth at III, ,_ bo.c Iiw Ihe 21·_1IInOd _ ... on. 
death 01 the """_ 01 A. W. X. Y. ,l1li an\lOM else who ...... illlOI C', .... th. 
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pen. waiting to see what does happen seemed then and still seems now to be 
more sensible.' 

The Uniform Statutory Rule Against Perpetuities follows the lead of the 
American law Institute's Restatement ISecond) of Property (Donative Transfen, 
Section 1.3 (1983) in adopting the approach of waiting to see what does 
happen. This approach is known as the wait-and-see method of perpelUily 
reform. 

In line with the Restatement ISecond). the Uniform Act does not alter the 
validating side of the Common-law Rule. Consequently, dispositions that would 
have been val id under the Common-Jaw Rule. including those that are rendered 
valifJ because of a perpetuity saving clause, remain valid as of tileir creation. 
The practice of lawyers who compet2ndy draft trusts and other property ar­
rangements for their clients is undisturbed. In the absence of a documented 
case for changing the validating side of the Rule. the last thing the bar needs, 
wants. or would tolerate is perpetuity reform that requires new learning to be 
incorporated into the planning aspect of the practice. 

Under the Uniform Act. as well as under the Restatement (Second). the 
wait-and-see element is applied only to interests that fail prey to the invalifJaling 
side of the Common-law Rule. Interests that would be invalid at common law 
are saved from being rendered initially invalid. They are, as it were, given a 
second chance: Such interests are valid if they actually vest within die allowable 
waiting period, and become invalid only if they remain in existence but sti II 
nonvested at tile expiration of the allowable waiting period. 

In consequence, the Uniform Act recasIS die validating and invalidating 
sides of the Rule Against Perpetuities as follows: 

Va/mang Side of rhe SlaMOry Rule: A nonvested property interet is initially val id 
if. wilen it is created. it is then certain II> vest or terminate no later than 21 years 
after rhe death of an individual then alive. A nolM!5ted property inlen!5t that i. 
not initially valid is nOl necessarily invalid. Such an inlen!5t is valid if it vests 
within rhe allowable warn", period after its creation. 

Inva/mllnr Side of the S/allltory Ru/e: A nonvested propeny interet that is not 
inir;ally valid becomes invalid (but is subject II> reformation to maI<e it valid) if it 
neither vests nOt lerminaU!S willlin the allowable warn", period after its creation. 

Shifting the focus from possible to actual post-creation events has great 
attraction. It eliminates the harsh consequences of the CollllTlOll-law Rule's 
approach of invalidating interests because of what might happen. without 
sacrifiCing the basic policy goal of preventing property from being tied Up10r 
too long a time in very long-term or even perpetual family trusts or other 
arrangements. 

'S~. e.g., H ....... v. Stoedcet. 699 P.2d 871, 874-15 (,&,I.sIca 1985) ("v.re.",penuaded Ibv 
,~. 1IE5TAttMINT (5<coNoI Of """""",,.nd om .. ".mantiesl thor the Wlit-and·tee approach should 
be adQpII!d .. the common law rul. apinst perpetuities in ,,1.sIca:·). 
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One of the early objections to wait-and-see should be mentioned at this 
point. because it has long since been put to rest. II was once argued that wait­
ancHee could cause harm because it puIS the validity of property inteA!Sls in 
abeyance-no one could determine whether an intelet was valid or not. This 
argument has been shown to be false. Keep in mind that the wait-and-see 
element is applied only to irltl!iests that would be invalid were it not for wait­
and-see. Sudl interests, OIheIwise invalid. are always nonveslad future inter­
ests. It is now undet stood that wail-and-see does nodring more than affect that 
type of future interest with an additional continpncy. To vest, the other con­
tinpllCies must not only be satisfIed..-.dI must be satisfied within a certain 
period of time. H that period of ti~ allowable waiting period-is easily 
delllrmined, as it is under the Uniform Act. then the additional continsencY 
causes no more uncenainty in the state of the title than_lei haw! been the 
case had the additional contingency been qinaUy expIll a din the periling 
inSlnlrnent. II should also be noted that only the status of the affecIed futwe 
inrerest in the trust or odter property arratlllemellt is deNued. In the interim. 
the other illielests. such as the interests of current income beneficiaries. are 
carried oul in the normal coune without obstructicln. 

B. The Allowable Wcllting Period: 
The ConW!tltionaI Approach 

Despite its aaraaion, wait-and-see has not been· widely adopted. The 
!lleatest controversy ewer wail-and-see concerns hoYt to determine the allow­
able waitins period-Ihe lime allotted for the COlllillPIiCies to be validly worked 
out to a final resolution. 

The comenlional assumption has always been that the allowable waiting 
period should be delel mined by reference to so-called measuring lives who 
are in being at the creation of the interest; the allowable waifinll period under 

. this asswnption I!J(pites 2 t vean after the death of the Jut 5UlVivill!l measuring 
life. The controveBy has raged over who the measuring lives should be and 
how the law should identify them. Competing methods have been advanc~, ,. 
rather sttidently on occasion. 

The OraftingCommittee of the Uniform Act began its worIc in 1984 0p­

erating on the convenIional assumplion. and in fact presented a draft to the 
Conference for first reading in the summer of 19851hat utilized the measuring­
live method. 

~E .... AI ..... 1\&; I 'iIioJ: Who .ow 1M u.w In /IeinfI, 81 .... Q. Rlv. 106 1965 ((-me • _=,..0. cO • •• _ • .....-n ,lmilar ... thor ............. the EnafjoII ~ ..... 
Actumu_ Act, 19641: Oukeminiet. ~: The MNsurinr u.w. 85 CowN. l. RIv. 
1_ (19851 (heli"'.' nIioIiad Ii) IS 0, I linierl ~. "~' fonnuIa 
"-" .imi" Ii) diM .......... in KV. IIft.5Gt. j 381.216 ...... few ...... "" ••• a. _~ 
MaudsI.", ~ _.IM C_ "". • laW III ... iI ond s., 60 CoINa. L 
REV. lSS (19751 ~na • ~iIMII..--, nrt:ll , .... _DOd> .... i .... thor ~ in 
the EnelIIh Act ...... -., iiIIi' in the RIsTA_ ISICoNDI OF ......... lOoIwM 1_1 
, !.llllll98311. 
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C. The Sav;ng-C/ause Principle of Wclit-and-See 
The measuring lives selected in that earl ier draft were patterned after the 

measuring lives listed in the Restatement (Second). which adopts the saving­
clause principle of wait-and-see. Under the saving<lause principle, the mea­
suring lives are those individuals who might appropriately have been selected 
in a well-drafted perpetUity saving clause. 

A perpetUity saving clause typically contains two components, the per­
peruily-period component and the gift-over component. The perpetUity-pe­
riod component expressly requires 1I,tae515 in the Irust or 0It!er arrangement 
to vest (or tenninatel no later than 21 years after the death of the last 
survivor of a group of individuals designated in the 8IM!"Iing instrument 
by name or class. The gift-over component expn!S5ly creates a gift over that 
is guaranteed to vest at the expiration of the period established in the 
perpetuity-period component. but only if the inleresls in the Irust or other 
arranganenl have nei!her vested not terminated earlier in accordance with 
their other terms. 

In most cases. the saving clause not only avoids a violation of the Common­
law Rule; it also, in a sense, over-insures the client's disposition against the 
gift over from ever taking effect. because the period of time determined by the 
perpetUity-period component provides a margin of safety. Its length is sufficient 
to ~sually by a substantial margin--the time when the illleh!i1S in the 
Irust or other arran!ll!lllent actually vest (or terminate) by their own terms. The 
clause. thensfore. is usually a formality that validates the disposition wilhout 
affecting the substance of the disposition al all_ 

In effect, the perpetuity-period component of the saving clause constitutes 
a privately established wait-and-see rule_ Conversely. the principle supporting 
the adoption and operation of wait-and-see is that il provides. In effect. a saving 
clause for dispositions that violate the Common-law Rule, dispositions that, 
had they been cornpetendy drafted, would have included a saving clause to 
begin with. This is the principle embraced by the Uniform Act and the principle 
reflected in the Restatement (Second)." The allowable waiting period under 
wait-and-see is the equivalent of the perpetuity-period componenl of a well­
conceived saving clause. 

The Uniform Act and the Restatement (Second) round out the saving clause 
by providing the near-equivalent of a gift-over component via a provision for 
judicial reformation of a disposition in case the interest is still in existence and 
nonvested when the allowable waiting period expires." 

lISeelaooU\lurcSa:cNo.OFPIIcPan'tDaNAnwTllNallltlub 1JCiM" NoIeIOCh.llt 13 
,1983, r'Tlle odapdan of .... _it-a_ aPllftllCh ,n "'iI .... 13 LI .... ill.....,. LI""i •• 1ed bv 
.... oquaIity 0I_1hot I. pruduced bv .......... "'" vaildlly 01 ai, non __ on !lie 
...... pI_. whoIher .... i_,s c_ by • skilled dralbman or one not 10 skilled:·,. 

lZSee text accompanyWts I'IOIB 42-49 inltI. 
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D The Allowable Waiting Period: 
. Why the Uniform Act Foregoes the Use of 

Acwal Measuring Uves and Uses a Proxy Instead 

The Unifonn Act departs from and. in the judgement of the Drafting 
committee. improves on the Restatement ISecond)-and other existing wait­
and-see statuteS and proposals-in one very important particular. The Unifonn 
Act foregoes the use of actual measuring lives and instead delemines the 
allowable waiting period by reference to a reasonable approximation oi-a 
pIOXY Ior-Ihe period of time that ~Id. on average, be produced .~roush 
the use of a set of actual measunng lives plus 21 years. The proxy utilized in 
the Uniform Act is a flat period of 90 years. The rationale for this period is 
discussed below. 

The use of a proK'(. such as the flat 9O-year period utilized in the Uniform 
Act. is greatly to be IMeierred over the conventional apprOacb of using actual 
measurins lives plus 21 years. The conventional approach has serious disacj. 
vantqeS: wait-and-see measuring lives are difficult to describe in statutory 
language and they are difficult to identify and trace 50 as to determine wIIich 
one is the survivor and when he or she died. 

Drafting Prob/ems. Drafting statutory languaae that unambiguously iden­
tifies actual measuring lives under a wait-and-see stalUte is immensely more 
difficult than drafting an actual perpetuity saving clause. An adUal perpetUity 
saving clause can be tailored on a case-by-case basis to the tenns and bene­
fICiaries of each trust or other property arrangemehl A statutory saving clause. 
howewr, cannot be redrafted ior each new disposition. It must be drafted 50 

that one size fits all. As a result 01 the difficulty 01 drafting such a one-size­
filS-all clause. the list of measuring lives established in the ResWement (Second) 
contains ambiguities. at least at the frinse." 

Although the RestaIernent (SecondYs list could be improved to reduce if 
not eliminale these ambiguities. the resulting statutory languaae would be 
complex and difficult to understand." The language would need to specify 

"See Oukeminier • .."". noll 10. ot 1681-1701. 
"Thole is no men "",id way 01 domoMlraIi .. this point than to u,," on. _ to look ot 

,he __ ~ .... -.Id ..... -. _ to oIimi".. the arnbipollot COO ... _ in 

the lie ••• ~. list. This __ '"- is set forth in w.g.....~; A 
p_ ~ "" the DroIt UnHonn StotuIDry IIuIe Apimt ~. 20 U. _1Iosr. ON 
&t. PLw. 7-26 n.la (1986IIheNi, _ ......... to as "-__ I. 

The USRAI' OraftJ .. Co ..... _ 1110 considefed. but did ........... .-_cad ider~ 

tilyinswaw",,"-_ri .. l_ by on.lIIOIIDSOd"'tutory 1 .. _01"_ ill beirtI­
the _ is_wiIo an aiIect on. _"II"; the~· This "causal.. II IShip" formula 
.-" is __ ill Dukeminier. SUfJiI .... 10. The "cau .. ~p" I!IPIOICh was 
nat JICIc,.s becaaM'~ arnont od'w lHIDftI.. it woukl stNft 10 the couns the uf'wlh:ome task of 
divini"l who the meauri .. jives are on I c.ue-bv-cue bais. in In en .. iIIOiwuEnt lin whU:h the 
........... i .. 01"_ ... who can aiIect the _ .. 01 on. _. i. dispuQble: Not ...... 
perJllelUiry scholars, to Siy nochinlJ of nonexper15 In 1M fJeId. Ciln qree on its precise rrteilnlnS. 
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whether and in what circumstances individuals who were nOl measuring lives 
at iirst might later become measuring lives by, fOf example. becoming bene­
ficiaries, or becoming ancestors or descendants of beneficiaries, through adop­
tion, marriage, or assignment of or succession to a beneficial interest. Con­
versely, the statutory language would need to specify whether and in what 
circumstances individuals who were once measuring lives might !ater lose that 
status, by being adopted out of the family, by divorce, or by assigning Of 
devising their beneiicial interests to another. 

Tracing Problems. Quite apart from the difficulty of drafting unambiguous 
and uncomplicated statutory language, another serious problem connected to 
the actual-rneasuring-lives approach is that it imposes a costly administrative 
burden. The Common-law Rule uses the Iife-in-being-plus-21-years period in 
a way that does not require the actual tracing of individuals' lives, deaths, 
marriages, adoptions. and so on. Wait-and-see imposes this burden. however, 
if measuring lives are used to determine the allowable waiting period. It is one 
thing to write a statute specifying the measuring lives. It is another to apply 
the actual-measuring-lives approach in practice. No matter what method is 
used in the statute fOf selecting the measuring I ives and no matter how un­
ambiguous the statutory language is, actual individuals must be identified as 
the measuring I ives and their lives must be traced to determine who the survivor 
is and when the survivor dies. The administrative burden is increased if the 
measuring lives are nOl a static group, determined only once at the beginning, 
but instead are a rotating group. Adding to the administrative burden is the 
fad that the perpetuity question will often be raised for the first time long after 
the interest or power was created. The task of going back in time to reconstrud 
nOl only the facts existing when the interest or power was created, but facts 
occurring thereafter as well may not be worth the effort. In short, not only 
would births and deaths need to be monitored, but adoptions, divorces, and 
possibly assignments and devises over a long period of time. Monitoring and 
reconstructing such events to determine the sUlVivor and the time of the sur­
vivor's death imposes an administrative burden wise to avoid. The proxy ap­
proach makes it feasible to do just that 

Possibility of Dead-Hand Control Continuing, By Default. Beyond the 
Permissible Period. The administrative burden of tracing actual measuring lives 
and the possible uncertainty of their exad make-up, especially at the fringe, 
combi ne to make the expiration date of the allowable waiting period less than 
certain in many cases. By making perpetuity challenges more costly to mount 
and more problematic in result, this might have the effect of ..allowing dead­
hand control to continue. by default. well beyond the allowable period. De­
termining the allowable period by using a proxy eliminates this possibility. 

This and 0Iher arguments as-in. this formula ~ are liven '" more detail in wagoner. 
~iIies," I\!t.peai ... on Witit.-.See. 8S COWM. L. RoY. 171411985). and W_." 
Reioinder, 85 COWM. L. RoY, 17)9119851. See.'so no<es 17 and 39 in/r •. 
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Expiration of the allowable waiting period under the proxy adopted by the 
uniform Act-.i flat 90 years-is easy to detem1lne and unmistakable. 

Allowable Waiting Period Performs a Margin-of-Safety Funaion, Not a 
precisely Self-adiusting Function. If the use of actual measuring lives plus 21 
"ears generated an allowable waiting period that precisely self-adjusted to each 
;,tuation, there might be objeaion to replacing the actual-measuring-lives ap­
proach with a flat period of 90 years, which obviously cannot replicate such 
a function. That IS not the function pertormed by the actual-measuring-lives 
approach, however. That is, the actual-measuring-lives approach is not sci­
entiiicaliv designed to generate an allowable waiting period that expires at a 
natural or logical stopping point along the continuum of each disposition, 
thereby mysteriously pinpointing the precise time before which actual vesting 
ought to be aJJowed and beyond which it ought not to be permitted. Instead, 
the actual-measuring-lives approach functions in a rather different way: It gen­
erales a period of time that almost always exceeds the time of actual vesting 
in cases in which actual vesting ought to be permitted. The actual-measuring­
lives approach, therefore, performs a margin-of-safety function, which is a 
function that can be replicated by the use of a proxy such as the flat 90-year 
period under the Uniform Act. 

To illustrate these points, consider the following two examples: 
Example /--Corpus to Grandchildren Contingent on Reaching an Age in 
Excess of 21. G died, bequeathing property in trust, income in equal shares 
to G's children for the life of the survivor, then in equal shares to G's grand­
children, remainder in COlpUS to G's grandchildren who reach age 30; if 
none reaches 30, to a specified charity. 
Example 2--Corpus to Descendants Contingenton Surviving Last UvingGrand­
child. G died, bequeathing property in trust, income in equal shares to G' s chil­
dren for the life of the survivor, then in equal shares to G's grandchildren for the 
life of the survivor, and on the death of G' s last living grandch ild, corpus to G's 
descendants then living, per stirpes; if none, to a specified charity. 
In both examples, assume that G's family is typical, with two children, four 
grandchildren, eight great-grandchildren, and 50 on." Assume iurther that 
one or more of the grandchildren are living at G's death, but that one or 
more are conceived and born thereafter. All of the grandchildren living at 
G' 5 death were then under the age of 30. 
As is typical of cases that violate the Common-law Rule and to which wait­

and-see applies, these examples contain two revealing features: (i) they include 
beneficiaries bom after the trust or other arrangement was created, and (jj) in 
the normal course of events, the final vesting of the interests will coincide with 

lSThe latest Census Bureau sWistics on ienificy fateS Indicate an averqe number of children 
per woman of 1.8. down """" 2.5 in 1970 and com_Iv down irom me nigh of 1.8 in 1957. 
S~ U.s. ButUu of mil!! Census. Estimates oi the Population or the United SQtes.and ComponentS 
01 Change: 1970 to 1985. rable 8. al 1 (19861. 
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the death 01 the youngest 01 these after-born beneficiaries (as in Example 21 Or 

with some event occurring during the lifetime of that youngest after-bom ben­
eficiary (such as reaching a certain age in excess or 21 , as in Example 1). 

Because the allowable waiting period is measured by reference to the jives 
01 individuals who must be in being at the creation of the interests, the key 
players in these dispositions-the after-born beneficiaries--<annot be counled 
among the measuring lives. Accept, lor the moment, a proposition that wilt 
be developed later:" conferring validity on these examples fits well within the 
policy of the Rule, lor the reason that the after-born beneficiaries in both of 
these examples are members or the same generation as (or an older generation 
than) that of the youngest of the measuring lives. On this assumption, it is clear 
that an allowable waiting period measured by the lifetime of individuals in 
being at the creation of the interest plus 21 years is not scientifically designed 
to, and does not in practice, expire at the latest point wilen actual vesting 
should be allowed-on the death of the last survivor of the after-bom bene­
ficiaries. Because of its tack-on 21-year part, the period usually expires at some 
time after that beneficiary's death. In Example 2, the period of 21 years fol­
lowing the death of the last survivor of the descendants who were in being at 
G's death is normally more than sufficient to cover the death of the last survivor 
of the grandchildren born after G's death. 

Thus the actual-measuring-lives approach performs a margin-of-saiety 
function." A proxy for this period performs this function just as well. In fact, 
in one respect it performs it more reliably because, unl ike the actual-measuring­
lives approach, the flat90-year period cannot be cut short by irrelevant events. 
A key element in the supposition that the tack-on 21-year part of the period 
is usually ample to cover the births, lives, and deaths of the after-bom bene­
ficiaries when it is appropriate to do so is that the measuring lives will live OUI 
their statistical life expectancies. This will not necessarily happen, however. 
They may all die prematurely, thus cutting the allowable waiting period short­
possibly too short to cover these post-creation events. Plainly, no rational 
connection exists between the premature deaths of the measuring Jives and 
the Ii me properly allowable, in Example 1, for the youngest after-born grand­
child to reach 30 or, in Example 2, for the death of that youngest after-born 
grandchild to occur. A proxy eliminates the possibility of a waiting period cut 
short by irrelevant events. ,. 

l"See tbI: accompanyinl notes ] 1-38 infra. 
''ThIsistl>elunaion perIoo",ed by tl>eactual-measurins·live.pprooch_the mNSUrins 

Ii ___ ined bytl>e ".......,.., lisr' _or by tI>e "causal-N4ationship.lonnula" ...-. 

See note 10 supra and note 19 inltl. 
"Even ri !he _"II live do not die prematurely, tt i. "ill poooible !hat the "''Sin oi llfe!y 

will be """eeded. But ~ would require unlikely events. The __ memben 0I1h. __ ale 

generation must be born an abnormall.,.. kJnIl time after C's dum (as can naQPen in the case of 
~ families. or one or mote of the aflet-bom members of mat generation must OUdive his or 
ner life expectaney by an abnormally Ion! period ot nme--or"SOme combination of the fWO events 
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ConseQuentiv. on this count. too. a flat 9O-vear period is to be preferred: it 
norms the same margin-of-safety function as the actual-measuring-lives ap. 

pe cach. performs it more reliablv. and periorms it with a remarkableease in admin­
P;ration• certainty in result. and absence of complexity as compared with the un­
~ertainty and clumsiness of identifying and tracing actual measuring lives. 

E. Rationale of the Allowable 90-year Waiting Period 
The myriad problems associated with the actual-measuring-lives approach 

are swept aside by sh ifti ng away from actual measuring lives and adopting 
instead a 90-year waiting period as representing a reasonable approximation 
of-a proxy for-the period of time that would. on average. be produced by 
identifying and traCing an actual set of measuring lives and then tacking on a 
21-year period following the death of the survivor. The selection of 90 years 
as the period of time reasonably approximating the period that would be 
produced. on average. by using the set of actual measuring lives identified in 
the Restatement 15econd) or the earlier draft of the Uniform Act is based on a 
statistical study suggesting that the youngest measuring life. on average, is 
about 6 years old. It The remaining life expectaney of a 6-year-old is reported 
as between 69 and 70 years"· In the interest of arriving at an end number that 
is a multiple of five, the Uniform Act utilizes 69 years as an appropriate measure 
of the remaining life expectancy of a 6-year-old. whim--ith the 21-year tack­
on period added-yields an allowable waiting period of 90 years. 

The adoption of a flat period of90years ratherthan theuseof actual measuring 
lives is an evolutionary step in the development and refinement of the wait-and­
seedoctrine. Farfrom revolutionary, it is well within the tradition of that doctrine. 
The 9O-year peiiod makes wait-and-see simple. fair, and workable. 

F. Policy of the Rule 

One question remains. Does the Uniform Act authorize excessive dead­
hand controll Any concem that it does must be put in a proper penpective: 
First, the fact that the allowable waiting period under the wait-and-see element 
of the Uniform Act is 90 years does not mean that all trusts or other property 
arrangements will last for the full 90 years, or even come close to doing so." 

must OCaM'. Even the flat 9()..year penod can prove '100 shott in these ClrcUmscances. However, 
w .... lIoemal1in alsafetvto beexc:eeded in a 11M!" case.1Ioe Uniform ActpnwiOesio<_ 
d Ihe nonvesIed interest 10 maice it valid. See text accompanyinlJ I"IC'JIteS "2-49 infra, 

"S"" IIoe toble pobjisloed in "-~. su"..a noIe I •• al 7-17. 
"!i9.6 yellS is ~ in U.s. BulelU aI IIoe Census. Statistical AIHIr3CI ohlle Unil!d S ..... : 

1986. Table 108. al 6911061h ed. 19851. up .Iiwhdy from !he 69.J)'flIS IePQI1ed In !he Statistical 
Abstractfor 1985. 

~IEven in a state that enilCtS the Uniform Act. la~ misnt be reluctant to esrabiish b'UstJ 
geated 10 !he 9O-vea, penod 01 10 use a saving clause we-d 10 IIoe _ penod. fo, tu,!hal 
,he law at a "'o! !hal nad not enacted .he Uniform Act miwhl _Iv· 

Nor does it seem thinkable mar USRAP will prompt responsible lirW\I'M5. professional flducqries. 
or financial planners [0 counsel the crealion 01 tnlsts mat lasteven 10I'p:~ at 90 yeiIB oevond the 
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As with a perpetuity saving clause, most trusts or other property arrangements 
will terminate by their own terms far earlier, leaving the perpetuity period 
established by the Uniform Act to extend unused into the future long after the 
interests have vested and the trust or other arrangement has been distributed." 
Second, the Uniform Act does not authorize an increase in aggregate dead­
hand control beyond that which is already possible by competent drafting­
through the use of perpetuity saving clauses-under the full rigor of the Cam­
mon-law Rule. Because only a fraction of trusts and other property arrange­
ments are incompetently drafted," the modest increase in aggregate dead-hand 

e><Piration 01 m. allowable _ .... perIOd, or around 170 or 180 veors inrogL To besure, USRAP 
doesnexchan!ll!'t:hef0cu5oitheCommc::ln.liNJ Rule. which isonvestingin inten!stw1Chintheallow .... 
perpetuilY penod, nat vesting in possesSIOn. Anv suqesIion maIm;, ........... a "IDO!IhoIe" should 
not be taken -V, however. To take maximum adv''''''pol such. "loo"llOIe" _itesa_to 
bestructuredsothatincomeimerestsin '-orofveryyoonsdescendams¥eltininterestattheexpiration 
of me allowable perpetuily period bul continuo on for another 80 or 90 yean tt.aeafoel. AIthoq/I in 
,killed hands. il i, possIble to .... blish such a trust, ..... undermefull "lID' oImeComJnon.j_ Rule, 
as well .. under USRAP, the problem IS: Who i. to be desisnated to iake me remainder i_ in the 
cotpUS when the I!Jdended income intere513 finall." tenninatl!llf the remainder interest in me corpus 
;,alsoto bevolid, it too must vest in i ........ llorbeioretheol __ iIypenod expires. This 
poethld .. me ... 01_ silt !hat _ins subject to a continpncv or subject to _ beyond me per­
petuityperiod,indudinlthemoMltlJ'aClivecanclidatefortherernMnderii,teJdl thebilliASCW',de-­

KendancsliYi"latd'le1erminationoitneeAaided.incomeinlen!SlS.Vestins .... remainderinlen!Jtin 
the "_' of me income beneficiaries is no solution. __ Such. desipoIion is .. ,obi .... IS and 
thuswould invib!liIipIion _ilS m''''''ing.See Bouwdor, Trusts vod me OocrIineol&atl!s. 72 MIcH. 
l. Rlv. 1507. 1524-28 (1974); fox. Eswe: A Vobni To Be UJed CIlIIiousJy. N AlAl/. 81 HAIlv.l. Rlv. 
992 (1968); Annat" 10 A.l.R.Jd 483 11966). K me omIoiplitv is resolved by in.petill.me_ 
"esIaIe" ,as conierring ~ testamentaty Ot.a ,lOfipnei ., power 01 appoinb'Mnt on eadI income bene-­
ficiary. me_oIappoinlmelllconnotbevoUd beyond me.llowableperpetuily period. SeeUSRAP 
§ Ilc)andCommontIherelo.lttheambilUilvj,resoIved by i.-pelinsthe_ " ... lIe" as granting 
to each income beneficiary either the remainder intereR outtisttt or I presenIty exerdsatHe ~I 
power to appoil'll: the remainder inten!5l. then the rerraatnder interest or genef'IIl power is ... .alm. but 
indudibleineacioincomebeneficiarY ............ underI.R.C.§2033or§204I.Morei_ndy. 
~. eacn mcorne beneficiary-at ~ time after the ~imion of the allow.~e perpetui[y pi!­

riod-can immediatefy h!tminate tne trust and obtain possessIOn of his or her ~ shaft! of 
In. corpu'. See Pa~ C of the Commen, to Section I of U5RAP. Any notion. m.reIooe. m .. USRAP will 
encourage tbedeliberate and wklelpreaclestablishmentol 170 Of' 18O-¥earUUSI5 is fanciful and can 
safely be disreptded . 

.uS~textatS74.5upraand lhediscussionofExamptell). text at 586 infra. _also note 39 inlti. 
"The number of """"'"" .""ellllO cases raising....-oily daiml ;, nat 1_, d10ugh drawins 

conclusions about me frequency 01 violation. oIme Com""""_ Rule &om me number 01 """"'"" 
,-,laIedecisiorlS;, misleadinS. Many perpetuily viotltionslO ur_1id orunlitiptod, ma .... il 
I ........ a _01 luck as to which ones ... cutdown .nd which ones esape. See.e". FnoeIowald. 
Rule Api"" ~ities S..in,. Clauses. 30 Ind. BA. R .. Gestae 378 (l98n ("Mer reviewi .. me 
IIndi .... , Supreme Coun', dec~ion in Metrilll •. Wim...,. 481 N.E.2d 1294 Und. 198311. this._ 
had an opportuntty to mriew 'SOme willi .and b'USb prepared by various Indiana practitioners .... 
While it was not 'Iurprisins that -several of the docutner'lb mi1.ulhor ~ewed violated the fRlule. it 
was surprisin8 that '50 few of rhedocuments corrIained 'savings clauses' des"" 10 save the bequest 
if the IRlule WIS violated:'). Futthermore. the numberof perpetuities viot.tions that are detected and 
Iilipted may nor: be accurately reflected by me numbef of reponed appellate dectsions. Charles A, 
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ontral that would be eifected under USRAP is hardly significant in terms of 
C I_ 
national po ICY_ 

If excessive dead-hand control is a problem. it is not US RAP that is or 
would be the root cause, but the Common-law Rule itself, especially the feature 
of the Common-law Rule that allows the use of perpetUity saving clauses to 
validate otherwise invalid interests such as those in Examples 1 and 2, above." 
Do either or both of those examples, whether they are rendered valid through 
a pe!lleWity saving clause or through the wait-and-see element of UsRAP, 
violate the policy of the Rulel 

It may help to visualize what is at stake if these examples are reintroduced 
and fitted into a wider array of hypothetical family situations than considered 
earlier. I return to Example 1 first because: (i) I believe readers will recognize 
it as more typical of the desires of donors than Example 2; and (ii) it is difficult 
to argue that this example represents excessive dead-hand control, no matter 
what standard is used to judge excessiveness. 

Example I-Corpus to Grandchildren Contingent on Reaciling an Age in 
Excess of 21. G died, bequeathing property in trust, income in equal shares 
to G's children for the life of the survivor, then in equal shares to G's grand­
children, remainder in corpus to G's grandchildren who reach age 30; if 
none reaches 30, to a specified cilarity. 

Consider how G's disposition plays out in the context of four hypothetical 
families charted on the following pages. Each family is the same and typical," 
in that there are two children (A and 8), four grandchildren (V, X, Y, and Z), 
eight great-grandchildren (K, l, M, N, P, Q, R, and 5), and 50 on. The difference 
among the families comes in the spread between generations. The first family 
(Family I) has the smallest spread; in that family, the children are born when 
the parents are 20 and 2S respectively. The fourth family (Family IV) is the 
most spread out; there, child-bearing has been deferred until the parents are 
35 and 40. The second and third families (Families II and III) fall between the 
other two: The parents are 25 and 30 when their children are born in Family 
II and 30 and 3S in Family Ill. Few if any actual famil ies will duplicate any of 
these four hypothetical families, of course. But in various combinations, and 
taking due account of the fact that the number of offspring and the timing of 
the child-bearing will vary widely from one family to another and within the 
same family at each generation and from one descending line to another. they 
do in the aggregate sufficiently resemble actual lami lies to make the charts 

Colller.J ... fsq .. IheAmeriankrAstociaIionAdvisorIDIheUSRAPDnltinsCommiaee., ....... "1iiId 
'0 IheCornrnilleeINt in Los Anplescountv. numloetof perpeaoity .iolations have been oeIormed. 
wOlooutOllPHi.bylhelDw. ....... _IheCalilomi._ion ... IUte.ClI.Ci •. Code§715.5. 
Notite. too. thai: perpetuity violltions can occur even if II savini clause iJ insetted . .as in the not un· 
common ase at irrnocabie in.., viVO! b'U515 Nt imp opetl¥ IIJ9I' me perpelUlry-perteXi component 
of rile clause 10 lives in brei",_ the settlor's dNth. 

:"Text It 577 'upt~, 
.l'!I5~ ncxe IS SUptl. 
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fAMilY I: Parenh Are 20 and 25 When Children Are Bom 
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FAMILY II: Parents Ate 25 and 30 when Children Are Bom 
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FAMilY III: Parents Are 30 and 3S When Children Are Bom 
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FAMILY IV: Parents An! 3S and 40 When Childr!n An! Bom 
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highly illuminating. To help visualize how the Uniform Act will apply, SUper. 
imposed on each chart is the 9O-year allowable waiting period, measured frorn 
G's hypothesized deam at age 75-1he assumption being, for purposes oi this 
exercise, that G lives out a statistical life expectancy, but no longer. 

Hypothesizing mat G's death wi II occur at age 75, the preceding charts 
show that G's youngest grandchild, Z, will reach 30 within: (i) 5 years after 
G's deam in Family I, Iii) 15 years after G's death in Family II, (iii) 25 yean 
after G's death in family III, and (iv) 35 years after G's dealh in Family IV." 
No matter what standard is applied 10 gauge excessive dead-hand control, it 
would be hard 10 make out a case that mis trust violates the policy of the Rule. 
Yet the grandchildren's remainder interest would violate the CommorHaw Rule 
and be invalid without a saving clause or, in its absence, without a wait-and­
see element such as would be effected under the Uniform Act. This example 
also provides a good illustration of how the period determined by the perpe­
tu ity-period component of a saving clause or the 9O-year waiting period under 
the Uniform Act extends unused into the future long after me nonvested interests 
have vested (or terminated) and the trust has been distributed. 

Example 2, to which I now return, is less frequenliy created, but does 
pose a more serious question concerning excessive dead-hand control. 

Example 2-Corpus to Descendants Conlingent on Surviving Last Uving 
Grandchild. G died, bequeathing property in trust, income in equal shares 
to G's children tor the life of the SIIrvivor, then in equal shares to G's grand­
children for the life of the survivor, and on the dealh of G's last living 
grandchild, corpus 10 G's descendants then living. per stirpes; if none, to a 
specified charity. 

Hypothesizing that G dies at age 75 and that each of G's grandchildren 
lives out a normal life expectancy of 75 years, Z will be the last living grand­
child. The trust will terminate and the remainder interests in the corpus will 
vest (or terminate): (i) 50 years after G's death in Family J, (ii) 60 years after 
G's dealh in Family II, (iii) 70 years after G's death in Family III, and (iv) 80 
years after G's death in Family IV. A perpetuity saving clause or, in its absence, 
the Uniform Act's 9O-year allowable waiting period, would grant validity 10 
this trust. Does the validity of this trust offend the policy of the Rule by rep­
resenting excessive dead-hand controll 

With the exception of a small number of individuals, I have detected no 
enmusiasm among either me academic convnunity or the community of prac­
ticing lawyers for tightening up the Common-law Rule to preclude the trust's 

SBeaute tile corpus 01 !he 1rU .. i, not dismbuWlie until !he death 01 G', I ... livins child, 
the trust itself willilSI' I lime longer. it we assume that C's chikhen live OI..C metr life expectancies 
01 75 yeo", 8 will be G', last livins child. and will die: Ii) 25 yean after G', ......, in family I, 
liillO yean after G's de ... in Fami'v II, (iii) 15 yean after G'i deactI in Family m, and (iv) -40 
ytars after G's death in Family IV. Note !!he impolt of this: Even in Familv IV, the most ipread out 
of the four families. the inl:efe5t of each grandchild. in me ordinary COfI5e of 1!YeI'11S, vests (01 

tenninate51 within the lifetimes of G'i children, who wen!' lives in !:lei", at G's death. 
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validation. In fact. scholars have trouble identifying the poi icy of the Rule 
.~gainst PerpetUities, now that the major impact of the Rule-at least as far as 
nondonative transfers are concemed-ialls on !rUsts In which the trustee has 
the power to buy and sell the assets in the tnust. It can no longer be thought 
that the main function of the Rule is to protect alienability of land or other 
property from the indirect restraint effected by nonvested future interests. 

LewiS M. Simes captured what is oiten cited as the modem policy served 
by the Rule in his now well-known formulation: The Rule, he wrote, "strikes 
a fair balance between the desires 01 members 01 the present generation. and 
similar desires of succeeding generations, to do what they wish with the prop­
erty which they enjoy."" In putting Simes' fair balance into somewhat more 
concrete terms, the "clear, obvious, naturalline"obselVed by Sir Arthur Hob­
house, writing about dead-hand control over a century ago, "between those 
persons and events which the Settlor knows and sees, and those which he 
cannot know and see"" has a certain appeal. 

How do perpetuity saving clauses and, in their absence, the Uniform Act's 
9D-year allowable waiting period, fare in the light of this standard 1 If the 
standard can be taken to mean that donors should be allowed to exert control 
through the youngest generation of descendants they knew and saw. or at least 
one or more but not necessarily all of whom they knew and saw," both 
effectuate this standard well. Certainly, by this standard, the Example 2 trust 
fits well within the policy of the Rule. Before he died, G had the opponunity 
to know and see all four of his grandchildren in Families I, II, and III, and to 
know and see three of his four grandchildren in Family IV (or at least to know 
and see one of them and to anticipate the imminent birth of two of the othersl. 

To be sure, this standard is imprecisely effectuated by perpetuity saving 
clauses and by the allowable waiting period under wait-and-see, whether 

"Si ..... Th. Policy Against 1'oIpftu,,, ... 10] U. PA. L. REv. 707. 72]11955). The __ 
(Second) at Propeny monoltive Transfetsl jntT'Oductorv Note to Part t at a fl9831. picks up on his 
theme bY uatins that "the rule aplnst perpetullle5 provldll!'5 an adiustment or balance between 
tne desire 01 the cunent: owner of property to prolong inclehnitelv infO me future hrs control over 
the devohAIon and use thereof and the desire at the person who will In (he future become the 
ow .... 01 the aIfected land or <>!her thins", bo free 01 tho dead hand." 

.ztA. HoIHOUSE, THE OlADHAND 188 (18801. Quotin8 Hobhouse IS not to sugest that his book 
indiutes support ;Or me conclUSions I draw from his quoIMKtn. It is true thai: Hobhouse went on 
to Y'V: "I submit. men. mat me proper limit of ~ilV;s thatoi live in beins at the time when 
the ..m...- takes effect:' Id. But Hobhoine ~ had ... ,leIiIi"l quice diHotent in mind • 
.a rule much more restrictive rnan was apprlfenftv acceptable then and one thlt woukl hardly be 
acceptable today: "[tlhat land should not be settled on anybody not in existence wnen the 
Settlement takes eifect." That is~ future interesb wMily Of' partly in favor of unborn persons-class 
gilt! subject '" oper>-ohould be prohibitecl. "IElach -"'" in tum:' he u'SOd. "should bo 
absolUIe Owner at its possessions. and not share me ownership with tM- Dead or wWtn the Unborn:' 
/d. at 190-91. 

1'T'he plausible function of me tack.on 21·YNr part of the perIOd is to allow the inclusion at 
aiter·bom membert of a generation occupied by lives jn bernr at the cr!'aoon of the jnren!5t See 
text at 578 sup~. 
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measured by actual measuring lives or by the 90-year proxy 01 the Unifom, 
Act.'" The expiration 01 the period is not scientifically designed to self.adjul, 
so that it coincides in each case with the death of the last living membe, at 
the youngest generation of descendants known and seen by the donor. To pa'llt 
this out, however. does not mean that the period or its proxy works poor/yo !~ 
fact. it works well because its length is sufficient to provide a margin of safei\-' 
With respect to almost all if not all dispositions that seek to go through th@ 
lives of that youngest known-and-seen generation, actual vesting will OCCUr 

prior to the expiration oi the period." The period, in other words, is almost 
never underpermissive. 

Obviously. there is a cost of having an imprecise period that performs a 
margin-of-salety rather than a precisely self-adjusting function: It will s0me­
times be overpermissive. That is. an imprecise period that in almost all if not 
all cases extends beyond the death oi the last Jiving member of the youngest 
known-and·seen generation" will of necessity be generous enough to allow 
some donors in some cases to extend control through or into generations 
completely unknown and unseen by them." Perpetuity saving clauses and. in 

J05e. text at 577-8 II/pr. ccncemins how the .allowable waiting period under w~jt.and-tee 
performs a marwin-ol·sof«y rather than a pted0e4y oe4Hdjustin! fuoctiaft. This diSCU1>ion. 01 
cou .... , also applies to !he period 01 time determined b\< 1iIe _ity-period """- of • 
"';"1 clauto. 

llSee notes fa and 29 supra. 
"As 1iIe roUowin! c/Iort shows, life expecuncies incteaMCI dr3matic:ally durin!1iIe first ""II 

althis century. and have _ inchin! .lowIy upwMis since 1iIen. In .- numbers of \'Nfl. it 
.-takes 1_ for • wnoie ...... tion of descendants to die out than ~ was ot.ouIht 
possible It an earlier time. 

YH,ofBirth Vfe Expecuncy .. Birth 
19112 75 
1980 74 
1970 71 
1960 70 
1950 68 
1940 63 
1930 60 
1920 54 
1910 50 
1900 47 

Sou",es, U.s. Bu,"" 01 tho Census. Stati_1eo1 Abmact altho United SI.a ... , 19l16. Tables 
106 and 103 at 63-69 11061h ed. 1985); U.S. Buteau 0I1iIe Census. Hisaical StotiStics 01 
the United Stoles, Table 8 107-115 it 55 !Part 1. 1975)' 
A word of aubon about 1iIe VHIS at life ~CV depicted _, They '""'"'""' tho averase 

number at _" th .. members at • h\'POllleliCll cohort _Id Ii"" if !hey wee subject throughour 
their lives to the qe-speclnc mortality rates observed .at the time at !heir births. This is me most 
usual measure of me compat;l.tive Iongeymes of diffen!nt ~jMkNts, but: it does shorten the 
~ yean of Hfe I!)Cpectancy if there are relativefy lat'II numbers oi deaths OCCUlTing in the 
first year of life.. fflis factor declines in i.".,onance as infant mortaHty decreHe5. 

lJForexaml'ie. su~G in Jnyofme tour charted families dies pretnaturehtenougn 50 that his 
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. b nee, their proxy, the 90-year allowable waiting period under the 
the l ' a ~ct, allow excessive dead-hand control only if one asserts the view 
unlf~'ne delimited by the youngest known-and-seen generation must never, 
that t be :lIowed to be crossed"-and can justiiy such a view by substantiating 
e-;e!, recise harm caused by those few individual cases in which it is crossed. 
the Prne study cited earlier" suggests that. on average, the youngest descen-

t that donors know and see before they die is a &-year old. The preceding 
d~~rtS show that that youngest descendant seldom is a child." Seldom also 
c .11 that youngest descendant be at the other extreme, a great-great-grand­
;~ild." More likelv, he or she is a grandchild. perhaps a great-grandchild." 

dealh occurs befoI'eM2Yoi his grandchildren are hom. (This woutd mean tnatG died before age 40 in 
Family I. beiore qe SO in Family II. before ase.60 in_F~mij.,.lII. and ~ age 70 in Family IV.l A 
perpetUftv SiVins clause could ne"lien~es5 conlef'yalidl~ on C's trust' In ExiImCJles.1 and 2. The lives 
used to (IeIeI'fTIine rhe perp!'lU1~ COli ,IXW IEm 01 the daule need not be hmlred to G's de­
scendints livf"g It C's death but "an be taiktredto include the Oescendams of G's,parenl!l or grana. 
pol""" !Nina.it G's death. This would normallv ~ in some very".,.". descendanbi. Similariv. 
_/he Uniform Act ~ booed on _. C', _ death would IlOl oeduce m_ 90-_, 
.II-'>1ewailinlperiod. Theprol!ll!Clof!heline being .. ceodecI ,n suchc .... shouldau .. noundue 
concem. _, because me _nlO' and more prematUrely C dies, Ihe likelihood of hi, actually 
c ....... either di~1ion dimiftishes. The actual crellion of ouch di5pOlilians is much more l"ly 
w/oenC',will w •• execulOd.fh!ror,honIy_andinanlicilWionofwhenlhebillllorconc<!llian 
ofhi</irsI...,cIchlld. V, i,onIicipad to beimmi_, nocwoflinlhed_fuIunI. 

MAo perpetuity period that is netmer overpermissive nor U'lIdeipallliiHive coukJ easily be 
rnvented for eases in which the tNst or 0Iher property ai ... ,"'''. fits convenientlV within sen­
.,-1 Ii .... , as in cues like Examples , and 2 above. 00 .... so, however, would oequite 
oepIoc:inglhe Indilional period of lives In being plu. 2' yean wim • aoneratiONl scheme. Thai 
is, /he Rule Against ","","",ities could be wiloIly oevised 10 allow non __ in_ 10 
remain _ mrauBh a ."""ified senoralion lincludinl its alter-bom memben), but no Ionl"'. 
The specified aenewton could be identified as the vaunpst generation containing AI: lust one 
livins: member at the time 01 the rransfer. Such a generationoll scheme woukl be complex and 
wouk:I requite revising even the Yilhdatins side at the Cornmon·law Rule. which in tum woukJ 
require new IHmins on d1e pan: of lawvers. even lawvers expen: in estate ~anning. The maJOl' 
source of cfte ~ity would come about from trvin! to devise a @enerarionaj scneme that 
would .adapt ID situollionl in which the rrusr: does not fit convememw Into ~nerattOnol) line. 

J5Prosress Report.. .supra note 14. 
l'fn .III bur fmlilies. G must die prematUrefy for mit to h~5 or more years prematurelv 

in Family IV. 15 Ot men' yean prematu"'" in Family III. 2S or mOte vears premarurety In Family 
II. and lS or ITIOf1t yurs prematurel.,. in F.milv I. 

"c must OUIIiW hi< life "",*,"ocy in aU ro.. famlli .. for mi> to ha_5 or more yean 
be¥and his life expecIiInCY even in Famity t. (GIUl-SfUt...,andchildren are not even deptaed in 
!he charts for families N, 1/1, and IV, bu' tor Ihe oeconI C must live 25 or """" yo .. beyond hi< 
life expeaancy in Filmitv U, 45 or more yeIf'S beyond his life expecrancy in Famiiy III. and 6S or 
more wars bevond his life expeaancy in Familv IV.) 

-"To ta6ce the two GUCer tamiitei fim. me younpst descendant in Family I if G dies at age 75 
'WOUld be oil new oDm Srear:·lVlndchild fS): C must die 15 Of" more ';'NtS prenwwety ior thai: 
younsest descendant II) be I IVandchiid.ln Familv IV, at tne od1erextreme. GPs younl)l!St descendam 
will be I pair of new.bom arandchildren ()( and Y) if C dies it • 15: G must outlive his life 
expecuncv by 30 or mote VHII tor mat younpst descendant to be a loeat-8randchild. As for Ihe 
in-belween families. Families II and III, C'Ii dvina: at qe 75 would rTlNn rhat the younsest de-

BXHDIITl 
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Whatever the generation, even with respect to the small fradlon of dOI1Q 
who, like G in Example 2, seek to exert maximum or near-maximum conlrr)i 
both the Uniform Ad and perpetuity saving clauses preserve in an aCCeptabl~ 
way the line between descendants donors knew and saw and those thl!'J 
never knew and saw, by providing a period of time long enough to c~ 
the former in nearly all if not all cases while, on average, excluding I~ 
latter." 

ceodam it a new.bom sreaNJrandd'lild (K) in F.amily II and a S·year old ~Hd (l) in Family 
III. 

"It i1 doubtful that it can be demonstrated thaI. on average. a "causal-relattonmip" formtnl 
for detemunins actual meoasunns lives t~ notes 10 and 14 supra .and text accompanyi .. note-
1 7 supr.a) curtails me dead hand more appropriately man a stJtutory hst or the 9().vear proxy­
l~ereior.Aboutone point, then! is no doubt: Whendonon JeeklO eoxer!'munnum or~ar-maximum 
control. Juch as C did in Example 1 above, a "caw~lationshjp" resime accommod.ces them. 
The aUowab4e waiting period usina: a "causal-telalionship" formula an expand to a period of 90 
years or more in such cases. In ExIfl'lPle 2. (or instance. the ';'OUItfest "causal-lelUionshfp'" 
-rinI life ...... Id presumably be G's \'OWIIOIt descendant IIvin. II G', duIh. II "'"' youn"",, 
ITIHIIIrinI life and the _ lVandcllildren. if _ are any, liw out !heir _cal life 
expecla/ld<!s ,u determined in Table 108 in U.S. Sureau 01 the Cen .... SlristialAbstract 01 the 
United StaleS: 1986 at 69), II>e a)low.bje woltilll period /or each 01 the four familleo is """" lllan 
ample 10 volidare II>e disposition in each c:ase-and is Ionpr in each cue man the flat 9I).yeor 
warnn8 pertoa under the Uniform Act: 

Famdv 

II 
III 
IV 

&!ampfe Z Under " "CauuJ-Refationship" krime 
Younsest Pro)eclecl Poojecred 
"C -R" Alla-bj. TIme of 
MeaSUring Waitina Actual 
Life Period Vestin! 

SlageOI 
K fage 0) 
Z lage 5) 
X&Y lage 01 

96175+21) 
96,75+21) 
92 171+ 21) 

%175+21) 

50 
60 
70 
60 

Unused 
End-Portion 

46 
36 
22 
16 

If the "causal~atiomhip" formula produces oil pro}ected allowable walling period shorter than 
Ihe oIher methods. il occurs sporadically and only when the IVN"" mqin 01 safety provided by 
• longer period is unhlcely 10 be needed ID accommodlle m. dispositJOn--.<.e., if >Chlal .....". 
is proiectec:IlD occur wttnin a shorter period of lime. The difference in 'SUCh c.sa IS ~.,. in me 
leRfIIh 01 m. unused end-!IOftion of m. allowabj. wallins period. which is a rna .... of no im­
portance if ~j so f.aT as cu"..ilmen( 01 dNd-hMJd controJ is concerned. In ExamJMe I above. for 
insrance. the younpst "causal-relationship'" measurins tjfe is f'f'ftUITLi~y C's vounseR srandchild 
living It C's death. in Families III and IV, then!fore. the rxo;ected "caus.aI~lationshjp" waitins 
period /or Exam!>le I would be !he same .. lllal /0, Exa"",fe 2, even mough oetuol _III in 
Eomj:Me 1 is Pl'Ofeaea to occur decades eanier. ani." in Families I and II i1i the pro,ecred "caus,al­
retatiomnip" wailins period shaner for Exam~e 1 Ihan i( is kK Exatnpte 2, and in both of these 
familill!'l the unused end·pottion is ~ual to Famll." UI's and 1P'Ufet' than Famil." IV's: 
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II. SfCTION-By-SfCTION ANAlYSIS Of 

THE UNIFORM Aer, WITH STATUTORY TEXT 

This part of the article lurns to a section-by-section analysis of Ihe Uniform 
ACt. It is presented in the following format: The lext of each section is first set 
Iott/!, followed bya commentary explaining the section's import and the ra­
tionale of certain of its features. The commentary presented here is considerably 
briefer than the actual set of Comments appended to the Act. The Comments 
awended to the Act are quite detailed and contain numerous examples de­
signed to assist lawyers and judges in applying the Act to actual cases. 

SECTION I. STATUTORY RULE AGAINST PERP£TUITIES. 

(a) A nonvesled property interest is invalid unless: 
(1) when the interest is created. it is certain to vest or terminate no later than 

21 years after the death of an individuallhen alive; or 
(2) the interest either veslS or terminates within 90 years aiter its creation. 

(b) A general power of appointment not presently exercisable because of a 
condition pu,ceclet W is invalid unless: 

(1) when the power is created. the condition precedent is certain to be sat­
isfied or become impossible 10 satisfy no later than 21 years after the death of an 
indMduailhen alive; or 

(2) the condition PI ecedent either is satisfied or becomes impossible 10 satisfy 
within 90 years aiter its creation. 

(c) A nonl!8'leial power of appointment or a general _wary power of 
appoinlment is irwalid unless: 

(1) when the power is created. it is certain to be irrewcably exercised 
or otherwise to terminate no later than 2 I years aiter the death of an individual 
then alive; or 

(2) the power is irrevocably exercised or otherwise terminates within 90 years 
aiter tis creation. 

(d) In determini,,! wI1e1her a norwested property interest or a power of 
appointment is valid under subsection (aim. (bKIJ. or (cllll. the possibility 
that a child will be born to an individual after the individual's death is 
diSlepzdeti,. 
Commentary. Section 1 establishes Ihe Statutory Rule Againsl PerpetUities 

(Statutory Rule). As provided in Section 9, the Uniform Act supersedes the 
Common-law Rule Against PerpetUities (Common-law Rule) in jurisdictions 

familv 

II 
III 
IV 

f...". I Under A "Ca.,·1 __ ip" /Iqime 

y~ Projocted Projeded 
"C·R" Allowabi. Time aI 
_rinB WJitina AclUaI -
ute Period Ve5Iins 

ZI..,25) 
Z I ... 15) 
Z IqeSI 
X&Y lage 01 

72151 +211 
82161 +211 
92171 +211 
96175+211 

5 
15 
25 
35 

Unused 
E""--

67 
67 
67 
61 

EXHJBlI'l 



24 

EXHIBIT 1 

USRAP BACKGROUND SIUDY 

592 REAL PROP£RTY. PROB"T£ "NO TRUST )OURN"L 

previously adhering to it lor repeais anv statutory version or variation thereat 
previously in eiiect in the jurisdiction). The Common·law Rule (or the statuton, 
version or variation thereoi J is replaced by the Statutory Rule in Section 1 and 
by the other provisions oi the Uniform Act. 

Section 1 (al covers nonvested property interests, and will be the subsectior, 
most olten applicable, Subsections Ibl and (c) cover power<; of appointment. 

Paragraph 111 of su bsections (ai, Ibl, and (cl is a codified version of the 
validating side oi the Common·law Rule. In effect, paragraph III of these 
subsections proVIdes that nonvested property interests and powers of appoint. 
ment that are valid under the Common-law Rule Against Perpetuities, including 
those that are rendered valid because of a perpetuity saving clause, continue 
to be valid under the Statutory Rule and can be declared so at their inceptions. 
This is an extremely important feature of the Uniform Act because it means 
that no new learning is required of competent estate planners: The practice of 
lawyers who competently draft trusts and other property arrangements for their 
c/ ients is undisturbed. 

Paragraph (21 oi subsections (aI, Ib), and (cl establishes the wait-and-see 
rule. Paragraph (21 provides that an interest or a power of appointment that is 
not validated by paragraph {ll, and hence would have been invalid under the 
Common-law Rule, is given a second chance: Such an interest is valid if it 
does not actually remain in existence and nonvested when the allowable 90-
year waiting period eXpires; such a power of appointment is valid if it ceases 
to be subject to a condition precedent or is no longer exercisable when the 
allowable 9O-year waiting period expires. 

The rule established in subsection (dl deserves a special comment. SuI>­
section (d) declares that the possibility that a child will be bam to an individual 
after the individual's death is to be disregarded. It is important to note that this 
rule applies only for the purpose of determining the validity of an interest (or 
a power of appointmentl under paragraph (1) of subsection (ai, (b), or Ic), The 
rule of subsection (d) does not apply, for example, to questions such as whether 
a child who is born to an individual ailer the individual's death qualifies as a 
taker of a beneficial interest-as a member of a class or otherwise. Neither 
subsection (d), nor any other provision of the Uniform Act, supersedes the 
widely accepted common-law principle, sometimes codified, that a child in 
gestation (a child sometimes described as a child en ventre sa mere) who is 
later born alive is regarded as alive at the commencement of gestation. 

The limited purpose of subsection (d) is to solve a perpetuity problem 
caused by advances in medical SCIence. The problem is illustrated by a case 
such as "to A for life. remainder to ft(s children who reach 21:' When the 
Common-law Rule was developing, the possibility was recognized, strictly 
speaking, that one or more of ft(s children might reach 21 more than 21 years 
after A's death. The possibility existed because ft(s wife (who might not be a 
life in being) might be pregnant when A died. If she was, and if the child was 
born viable a iew months after A's death, the child could not reach his or her 
21st birthday within 21 years alter ft(s death. The device then invented to 
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rdate the interest of Ks children was to "extend" the allowable perpetuity 
va ljoI/ by taCking on a period of gestation, if needed. As a result, the common­r:: perpetuity period was comprised of three components: (1) a life in being 
(~) plus 21 years (3) plus a period of gestation, when needed. Today, thanks 
to sperm banks, frozen embryos, and even the possibility of artifiCially main­
taining the body funclions oi a deceased pregnant woman long enough to 
~ the fetus to viability'"-advances in medical science unanticipated 
when the Common-law Rule was in its developmental stages-having a preg­
nan' wife at death is no longer the only way of having children after death. 
TheSe medical developments, and undoubtedly others to come, make the mere 
addition of a period of gestation inadequate as a device to confer initial validity 
under Section 1 (a)(1) on the interest of A's children in the above example. The 
rule of subsection (d), however, does insure the initial validity of the children's 
interesl Disregarding the possibility that children of A will be born after his 
death allows A to be the validating life. None of his children, under this 
assumption, can reach 21 more than 21 yean after his death. 

Note that SI.Ibsection (d) subsumes not only the case of children conceived 
after death, but also the more conventional case of children in gestation at 
death. with SI.Ibseclion (d) in place, the third compon~ of !he common-law 
perpetuity period is UMeceswy and has been jettisoned. The perpelUity period 
recognized in paragraph (1) of subsections (a), (b), and (e) has only two c0m­

ponents: (1) a life in being (2) plus 21 yean. 
As 10 the legal status of conceived-after-Geath children, that question has 

not yet been n!5OIved. For example, it in !he above example A leaves sperm 
on deposit at a sperm bank and after Ks death a woman Ws widow or another) 
becomes pregnant as a result of artificial insemination, the child or children 
produced thereby might not be included at all in the dass gift." Without trying 
to predict how that question will be resolved in the future, the best way to 
handle the problem from the perpetuity pel speclive is !he rule in subsection 
(d) requiring the possibility of post-Geath children to be disregarded. 

SECTION 2. WHEN NONVESTED PROPERlY INTEREST OR 
POWER OF APPOINTMENT CREATED. 

la) Except as provided in .ubsection. (b) and (c) and in Section Sial. the lime 
of creation of a IlOIM!5Ied ptOIX!I\Y interest or a power of appointment i5 deter­
mined under general principles of pruperty law. 

Ib) For purposes of thi. IActI. if there i. a person who alone can exercise a 
power created by a ........ i"l instrumenllO become the unqualified benehcial 
owner of Ii) a nonwsted Plupelty in_ or (iii a pruperty i_ subject 10 a 
power of appointment described in Section lib) or Hc). the n",,,.1ed ptOIX!I\Y 

in_ or power of appointment is created when the power 10 become the un-

"See Detroit Free """S. )u)y 11. 1986. 01 5A; Ann Mx>r News. Oct 10. 1978. 01 CS lAP 
storyl; N.Y. Times. Dec. 6. 1977. a' 30; N.Y. Times. Dec. 2. 1977 ... 816. 

"C/. REsr_ (SECOND) Of Paooonv IDoNA .... r ....... 1Ul lmoductory Note to Ch. 26 .. 
2-3 (Tent. Droft No.9. 19861. 
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qualified beneiicial owner terminates. [for purposes of this !Adl, • jOin! ~ 
with respect to commun,ty property or to mantal property under the Unifo"" 
.\o!aritll Property Ad held by individuals married to each other is • power ..... 
cisable by one person alone. I 

lei For purposes of this IActl, a nonvested property ,nterest or a P<lW@f <If 
appointment arising from a tronslet' oi property to a previously funded trust Or 

other exjstin8 property arrangemll!nt is created when the nonvested property inte~ 
or power of appointment in the onginai contribution was created. 

Commentary. Section 2 defines the time when, for purposes 01 the Uniform 
Act. a nonvested property interest or a power 01 appointment is created. The 
period of time allowed by Section 1 is measured from the time of creation of 
the nonvested propeny interest or power of appointment in question. Section 
5. with certain exceptions. provides that the Uniform Act applies only to 
nonvested propeny interests and powers 01 appointment created on or after 
the effective date 01 the Act. 

Section 2(a) provides that. with certain exceptions, the time of creation 
of nonvested property interests and powers 01 appointment is determined 
under general principles 01 propeny law. Because a Will becomes effective 
as a dispositive instrument upon the decedenrs death. not upon the execution 
of the Will. general prinCiples 01 propeny law determine that a nonvested 
propeny interest or a power of appointment created by Will is created at the 
decedent's death. With respect to an inter vivos transfer. an interest or power 
is created on the date the transfer becomes effective for purposes of propeny 
law generally. normally the date of delivery of the deed or the funding of 
the trust. As for a nonvested property interest or a power of appointment 
created by the testamentary or inter vivos exercise of a power of appointment. 
general principles of propeny law adopt the "relation back" doctrine. Under 
that doctrine. the appointed interests or powers are created when the power 
was created. not when it was exercised. if the exercised power was a non­
general power or a general testamentary power. If the exercised power was 
a presenriy exercisable general power. the relation back doctrine is not fol­
lowed; the time of creation of the appointed property interests or appointed 
powers is regarded as the time when the power was irrevocably exercised. 
not when the power was created. 

Section 21b) provides that. if one person can exercise a power to become 
the unqualified beneficial owner of a nonvested property interest (or a propeny 
interest subject to a power of appointment described in Section 1 (b) or 1 (ell. 
the time of creation of the nonvested property interest (or the power of ap­
pointment) is postponed until the power to become the unqual ified beneficial 
owner ceases to exist. This is in accord with existing common law. The standard 
example of the application of this subsection would be a revocable inter vivos 
trust. for perpetuity purposes. both at common law and under the Uniform 
Act, the nonvested propeny interests and powers of appointment created in 
the trust are created when the power to revoke expires. usually at the senior's 
death. 
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-on 21c) provides that nonvested property interests and powen of 
Sed' ent arisi ng out of transfers to a previously funded trust or other existing 

JPpOlnlfll arrangement are created when the nonvested property intl!n!5t f)( 

propert,;l appointment arising out of the original contribution was created. This 
pO~r an administrative difficulty that can arise at common law when sub­
JVO' s ttransfers are made to an existing irrevocable inter vivos trust. Arguably. 
seQ":mon law. each transfer starts the period of the Rule running anew as to 
at e uansier. The prospect of staggered periods is avoided by subsection Ic). 
Iha~section (e) is in atconl with the saving-clause principle of wait-and-see 
Su braced by the Uniform Act. If the irrevocable inter vivos trust had contained 
e7aving clause. the perpetuity-period component of the clause would be mea­
a red by reference to lives in being when the original contribution to the trust 
~as made. and the clause would cover subsequent contributions as well. 

seCTION 3. REFORMATION. 

upon me petition of an interested person. a court shall reform a disposition in 
'he manner that most closely apPIOXimates me Iransferor's manifested plan of 
distribution and is willi in tile 90 yea .. allowed by Section HaJ(2). 1 (b)(2). 0' HcJ(2) 
if: 

(1) a nonvested property interest 0' a power of appointment becomes invalid 
under Section 1 IstalU1O<Y rule against PI!fl*Uitiesl; 

(2) a class gift is nOl but might become invalid under Section 1 IstalUlOry rule 
.gaiNt peqle!Uilies) and !he time has arrived when the share of any class member 
is to take etfect in possession or enjovment: or 

131 a nonveseed property interest that is not valida1ed by Section 1 (a){l) can 
vest but not within 90 yea .. after its creation. 

Commentary. Section 3 directs a court. upon the pelition of an interested 
person." to reform a disposition within the limits of the allowable 9O-year 
period. in the manner deemed by the court most closely to approximate the 
transferor's manifested plan of distribution. in any one of three circumstances. 
Section 3 applies only to dispoSitions the validity of which is govemed by the 
wait-and-see element of Section 1 (a)(2). 1 (b)(2). or 1 (c)(2); it does not apply 
to dispositions that are initially valid under Section 1 (al(1). 1 (b)(1 l. or 1 (cll1)­
the codified version of the validating side of the Common-law Rule. 

This section will seldom be applied. Of the fraction of trusts and other 
property arrangements that are incompetently drafted. and thus fail to meet 
the requirements for initial validity under the codified version of the validating 
side of the Common-law Rule. almost all of them will have terminated by their 
own terms long befMe any of the circumstances requisite to refOrmation under 
Section 3 arise. 

If. against the odds. one of the circumstances requisite to reformation does 
arise. it will be found easier than perhaps anticipated to determine how best 

dThe "intemled person" who would frequenuv bring Ihe mormation suit wouAd be the 
1111_. 

27 
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to reform the disposition." The coun is given two criteria to work with: liJ the 
transferor's manifested plan of distribution, and Iii) the allowable 9O-vear Pe­
riod. Because governing instruments are where transferors manifest their Pialls 
of distribution, the imasinary horrible of courts beinS forced to probe the minds 
of lons-dead transferors will not materialize." 

The theory oj Section 3 is to defer the right to reformation until reiormatio" 
becomes truly necessary. Thus, the basic rule oj Section 3(1) is that the ri8ht 
to reformation does not arise until a nonvested property interest or a power 01 
appointment becomes invalid; under Section 1, this does not occur until the 
expiration oj the 90-year allowable waiting period." As noted above, this 
approach substantially reduces the number oj reformation suits. II also is con. 
sistenl with the saving-clause principle embraced by the Uniform Act. Deferring 
the right to reformation until the allowable waiting period expires is the only 
way to grant every reasonable opportunity for the donor s disposition to WUk 
itself out without premature interference." 

ONate that reformation under Section 3 is mandatory, not up to the diKretkHI 01 the COIMt. 
Con~. as noted in me Comment lD Section 3, .he common-law doctrine at infoctiaus 
i"""lidily i, superseded by '"" Act. 

"f'erhI!>s,",,_way" iIIu_,"" operation at Section 3 i,lO prov;deoneat '""_ 
ewnPB conIIined in '"" CommenIlD IIw seaion. II may be _ IIw !he IrU5I _ished in 
tIlisewnPeis abnormal in 1Iw!he_,G,lriedlOeaed!hefoirbalonce -. dooc:ondants 
he ~ and _ he did _ know. Co~,!he IrU5I ii_likely 10 _ by .. _ 

II!rmS _!he elCpiration oi !he allowable 9O-yeor WIiIInI period. 
~ TruJt G devised II'-"! in 1rU., directing the _., pay ,""illCOOlt 

"lD A for life, !hen 10 11, children for !he life oi!he suM_,!hen 10 11, .,.ndcllildren for.,. 
life oi !he survivor, and on Ihe _ oi 11, I .. survMng srondchild, '"" corpus oi Ihe '"'" is 
10 be divided among 11, lhen-living descendoncs per stirpes; if none, 10" • specified charily. G 
w .. survived by hi' child W and by A', two mi_ child_ (X and Yl. Aflor G's _ • ..­
child III was bam 10 A. s.'bsec!toendy, A died, surmed by hi. children IX, Y. and Zl and by 
_ •• dcllildren (M. N, and 01. 

The Vllicfny oi!he mnainder _ in the corpus in law< at A's descend ..... who su ..... 
the death of Jr(s last IUtYMftI .,anddIild and the aiternative remainder interest in the COI'pUI 

in law< oi Ihe specified charily is 80vemed by Seclion H.K21. 
Likely. some of lis pandchHdren will be aHve on the 90th annivenar;: 01 C's death. If 0, 

'"" remainder -. in '"" corpus oi Ihe 1rU. then become inv.lid under _n HaXli. 
givins rise 10 _ 3(11', prerequisilo lD reformation. 
H_ a aut should reform G', disposition i, _ a_ if time .. Iaicen 10 _ til...., 

the eump •• In reforming C~s dispositkJn so that il comes as close as possible to his miln .... 
pw. oi dislribulion without """teding me allowable 9().yar period, !he ComIMfllIO Seaian J 
.u .... IIw !he court should _Ihe foIlowinS: (I) close Ihe cia .. in law< 0111. _,_ 
as oi Ihe 90th anniwnaly at G'. _ (predudinl new -.... .... , .. ""), (iii IIICM! bock 1ho 
time wften lUlYivonhifJ is required. 50 that the remainder interest is transformed into one that is 
in law< 01 G. descendanIs who SUlYiYe tile 90th anniversary 01 G'. _ (_ than in 1_01 
.hose who SUM"" !he dealll 01 A's I .. """r¥in8 srandcllildl, .nd (iii) _ Ihe class '" "'" 
its makeup is formed as if Als last SUMV;ns grandchild died on the 90th annivenatY of CPs doth. 

°The Restatement jSecond) ts in .accotd. Reformaaon is provided for in d'Ie Restalell1eN: onlv 
if the non.ulld propetIV interest becomes i~id iIfter WafUns out the albNabie waitms periad. 
REST.,.... .... (SttONOI OF l'ooPfom lDoNAlM TaANsms, § I.S 119811. 

"The Committee tpecificaHy rejeclled me idel of griltlti"l iI ri8M to reformation ~ any time 
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At the same time, the Uniform Act is not inflexible, f01 it grants the right 
efotmatioll before the expiration of the 90-year allowable waiting period 

[0 ~ it beCOfI'II!5 necessary to do so or when there is no point in waiting that 
w iod out. Thus subsection (2), whicll pertains to class gifts that are not yet 
: still misht become invalid under the Statutory Rule, grams a right to ref-
rmation whenever the share of any class member is entitled to talre effect in 
~ion or enjoyment. Were it not for this subsection, a great inconvenience 
and possibly injustice could arise, for a class member whose share had vested 
within the allowable period mi!ht oth_ise have to wait out the remaining 
part of the 90 years before obtaining his or her share." Reformation under this 
subsection will seldom be needed, howerer, because of the common practice 
of sjrUCIuring trusts to split into separate shares or separate trusts at the death 
of each income beneiiciary, one such separate share or separate trust being 
created for eadI of the income beneficiary's then-living children; when this 
pauem is followed, the circumstances described in subsection (2) will not 
nse' .. a • 

on. _ins 010 violalion 0I1he Com~ Rule ... same _ ...... done. The "periotic,", 
undor __ Iy or judicially _i ....... ob,,_ principle h. not _ Ali ... ·, 1. 
TIIe_ ...... _ ... co .. Ci" .... d .. CD21 .... u~di_0I .. _li_ 
-.iikebample 1 I_II_~_25-26~lheaseo_tueh 
Ntlhe -"'II 0I1he ~ _ -.lei aI_anaintr ClCCUI' .... 1 wilhln Ihe period 

0/ dme _n,i"ed by the perpotuil1-period compallnt 0/ 0 ..... c:Ia<Ioe or. in Ihe ......... 01 
sucio. ___ in Ihe dIN .1'-eeI by 0 __ ..... 1UdI .. -.lei beeIfKIICI 

""tile UnifarmAa. Theaseo ............. co" ............. 21 ___ and jlK ,din 
Wii. w, I'I!tpoIujtV R.efann. 81 MicH. L REv. 1118. 1151 n.lOl C191JJ. 

"$I ........ (2) is illwl aIIOd by the 101"","", -.Ie. !&ken _ the Comment CD l1>li 
f' t Iii .. 

...,. Condn,., .. , In &cal of 2'. C devised _In _. eIi"""n! Ihe _ .. pay the 
income "10 A lor We, Ihen 10 NI cIIi_'; Ihe cocpus 0I1he _ is CD be equoIIy d _ 
_ NI c:hiIdMI who 1Rdl1he ... 0110. C _......- by A. "" X, __ (HI. and by 
,,', _ cIIi/dftn IX and 1'1. _ 01 wIIam _ under Ihe ... 0130 wilen C died. AMf C', 
dea1h. anoIher cIIild (Z) _ !>om CD A. 

TIIe~liftis not ........ bySeclion I(aXl). Under_ HaN21.lhecllifdren·"."n.1ndor 
i_becomoI invalid only U an _oI.d ... momberneilher ..... _ ..... in_ wilhin 
90 ,.,. .... C' ....... ,...,.,.,., unillooly. _ ..... at X, doIII\ IIJIior CD the expiration 01 
!he 9O-)U< poriod). Z', qo _ """ ..... he or she could be alhIe buI_1he .se 0110 on 
Ihe 90Ih .nniversary 01 C'. duIh. ~ lin.. that at X, ..... X and Y __ the ... 
0/ 30. ZOo i_ and ,*-Ihe ~ lift • 0 whole is not yet invalid under Ihe suu-y Rulo 
becaUM Z miIht eli. under the ... 0130 _n Ihe '»1oIr poriod 101"","", C', ciuIh; buI 
1iIedaso slftmilhtbecame invajjd bec:aM Z mitht_ alivo and _ ..... allO. 90_ 
,after G's .... ea. •• qul tdy, the ........... 110 , ...... " [" WI in,. t ICIiDn .2) ... lItisfied. 
and ,,:01"'_ bejullified in ,ob" ... C', diopaoltion .. plllllidtIl>llZO._lsco"linll!l_ 
on lRdIins Ihe ... Z can NacII If Z Ii ...... Ihe 90Ih .... ......" 01 C', _. Thi' _Id 
,endor ZO, _valid SO far .. the SIaIuoory lIulo AsainII ~ Is ... --.1. and .11ow 
!he elau sift .. 0 whole .. be doct.ed vaU11. X and Y -.lei dI .. be _ immedi&IeIv 10 
their one-Ihinlshlles """'.11 Z', i ___ • Z would ~ the ......... ! _ira 
sha ... If Z failed .. NacII the JeqUinod ase una. the -...... di"""icion. the rmIOinins one­
rhira sha .. would be divided -"v """-"" X and Y or their succesaon in in ....... 

"Theecamplein_41.upqwupu-,", __ loil_lhelp!llicllionof_ 
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Subsection 13) also grants the right to reformation beiore the 90-year 
waiting period expires. The CIrcumstance giving rise to the right to reformatiOll 
under subsection (3) occurs if a nonvested property interest can vest but not 
beiore the 9O-year period has expired. Though unlikely, such a case can 
theoretically arise. If it does, the interest-{lnless it terminates by its own 
terms earlier-is bound to become invalid under Section 1 eventually. There 
is no point in deferring the right to reiormation unt,l the inevitable happens. 
The Uniiorm Act provides for early reformation in such a case, JUS! in case 
it arises~'" 

3(2). In an actUal tnJst. howeYef, it would be more hkely thac C's di~1ion woutd be structuf!d 
quite differentty. On A's death, the ~Ical trust would divide mlO equaj shares lor trustsl. Qn@ 

snare each for I<s then--livine chitdreft (and one snare each for the then·lm"! descendanrs of .. ".. 
of A'S children 'WOO had 9fedeceased AI. The sep.arale share or trust for each therNivi~ child 
would pay me income from mat snare to mat child unItt the duld diet or reaches 10. whi~ 
occurs first. with the COI'QUS or that share 80inIJ OUlrllJht to that child if he or 'She reaches 30; there 
woukl also be an appropnace gift over if the child dies before reaching 30. 

If me tJU5t were struaured this way, Ihe to<alled sub·dalS doctrine \'¥'CIUkJ .appy. ehminlti"! 
me need to pelilioo fat reformation on A.'s duth in order for X and Y to receive tneir '5hara 
immedi~v. Ttle trust woukl divide into three ~ 'Shares when A. died. one snare tor x, ane­
for y, and one for Z. Under the ,uIK'IS' doctrine. the validity 01 the intetesb 01 X and Y ...... 
not depend on the .. Iidity of Z', i_. Because X and Y wee ';"ins it C'I de.olh, lhe;r i_ 
~ certain to vest or tenTrinate witmn their own lifetWnes. and: were then!fore inibally valid under 
Section l1IKII, the codified wroion 01 !he .. lidaIin!I_ 01 !he Cornrnm-l_ Rule. No n!Ionniltion 
surt would be necessary for X Ind Y to _ !he CO/!IUS of lhe;r ... pecIiw "'""" __ 

on /01, dea .... The validity of the 1_ of !he afIer-bom child, Z, in the corpus 01 hi' Of her 
__ oIIon! or !fUll would be __ by the wart .. nd-tee et ........ 01 Seaion 1 (aJ(21. On die 
facti st¥eft (unlikely as they are to arisel. it would be impoui~e for Z's inlefe5l: 10 vest within Ihe 
90-_ waitins period. Section J(ll would _ apply to allow an i. ile.es"" penon to _ 
fOt retorm.I:ion of Z's interest; ludl 01 teformirion 5Ui~. which woukl be a less pressins maner 
because Z's income intereSt woujd be valid. woukl f)"Obably l1!Sult in 10000000ns the ase continpncy 
with respect to Z'1 nonvested interet In the corpus oi hi'S or her share or trust to the ate Z Coin 
reach on the 90th anniYenafy of G's de.,. The paiN is. however. that even in this exceedi .... 
unlikely factual situlOon, 111ch a reformation sun would not be necessary in order for X and Y to 
receive metr 'ShateS. 

"In addiuon to the Situation With respect to Z's interest in the example tn nIXe 48 supta, !ht 
application of Section 3(3) Coin be illll'lb'aled by the following exampte. taken trom the Comment 
to that subsection: 

Case of An Interest. As of Its Crealion, Be;ns Impossible to ~u With,n the Allow.able 90-"'" 
PF!riod. G deYised ~;n trust, directing the Il'Ustee to aivide me income, per 'lt111)eS. amoA!l 
G', descendants from time to time livins. for 100 yea ... A' the end 01 !he lOO-ye., ponod 
ioliowinS C's deMtI. the trustee it to dislribute dw COtpJS and .iccumuyted income to G's fnen­
livins descendants, per .. rpes; If none. to !he XYl Charity. 

The nonYf!5ted property inremt in favor of G's descendants who.ire li'lnng 100 years aiter 
C', _ can veil, but not within the allow.bIe 90-_ period 01 Section IIa)12'. The i ....... 
would viol .... the Common-law Rule. and hence is not vI'idated by Section lIam. bec_ 
tnere is no validatins life. In these circumstances, a coun:. on the peution of ;an tntel'e5led petiOlI. 

is required by Section JUl to reform G's dilposition ~mtn me limil5 of me allOW.iDte 9Q->;eil' 

period. An appropriale result woutd be for the court to IOWI!I' me period follOWing G's dutn 
from a l00·year period to a go.ye.lr per;od. 
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SECTION 4. fXCLUSIONS FROM STATUTORY RULE AGAINST PERPETUITIES. 

Section 1 (SlalUlOry rule against peIlIeIUities) does· not apply to: 
(1) a nonvested property interest or a power of appointment arising out 01 a 

nondonalive nnsier, except a nonvested property intetest or a power 01 appoInt­
ment arisinS out 01 Ii) a premonral or poIlmanral agreement. (ii) a separation or 
divooce setdeme!1t, (iii) a spouse's election, liv) a similar arranpll""_ arisins out 
01 a INCA!)eClive, existins, or previOUS marital relationship betweell the parties, (v) 

a contraet CD make or not CD revoke a will or truSt, (vi) a conlraCt CD exercise or 
not CD exeocise a power 01 appointment, (vii) a transfer in salislaction 01 a duty 01 
support. or (viii) a reciprocal transier; 

(2) a fiduciary's power relating to the administration or management of assets, 
i"ctudin! the power 01 a fiduciary to sell. lease. or ITIOO1pp poopeny, and the 
power 01 a fiduciary to determine principal and income; 

(3) a power 10 appoint a fiduciary; 
(4) a discrelionary power 01 a _ CD distribute principal beIon! termination 

of a truSt 10 a beneficiary navins an indeleasiblV vested interest in the income and 
principal; 

(5) a nonvesatd property in_ held by a charity, IlO¥e"'menI, or sovem­
..-1 qency or subdivisMln, if the nonlle5ted IN"""",, interest is INeceded by 
an interest held by another charity, IlO¥e"'ment, or IlO¥e"'rnenIal qency or 
subdivision; . 

161 a nonvested property interest in or a power of appointment with teSIIKI 
to a truSt or otIoer propeotv arrangement formins pan 01 a pension, profit-sharing. 
!lOCk bonus. health, disability, deaIh benefit. income deferral, or other current or 
d f .ed benefit plan for one or more eo ft!lIolftS, independent COntraaDiS, or their 
beneficiaries or spauses, to wIoich contributions are made for the purpose 01 
dillributins 10 or for the benefit 01 the participants or their beneficiaries or spouses 
the'"""""'" incOtne,orprincipai in thelniSt orOlher IN_tv lil.lpI.lerlt, except 
a nom t ~ IN"""",, inlen!St or a power 01 appointment doat is created by an 
election 01 a participant or a beneiiciary or spouse; or 

(7) a property interest. power 01 appointment, or arranlll!fR'!Rl tIoal was not 
subject to the COITIIIIDiHaw rule against peIlIeIUities or is excluded by another 
statute 01 this State. 

Commentary. Section 4 lists tile interests and powers tIlat are excluded 
from tile StatulDfy Rule Against i'erpetuities. This section K in part declaratory 
of existing common law but in part not. Under subsection (7), all the exclusions 
from the Common-law Rule reCognized at common law and by statute in the 
state are preserved. 

The major departure from existing common law comes in subsection (1). 

In line with long-standing scholarly commentary,'" subsection (1) excludes 

"& __ ~'" I'IiooIm' § 24.S6 .1142 IA. CwIo< ed. 1952); l. Simes .. A. 5milh, The 
Low or F ....... 1_ § 1244 or 159 12d ed. 1956); ludl. ""_: New Ab.urdiov. JudiooJ 
.nd S_ Co"ee •• eo, 7l H .... l. REv. U18, U21-22 U9601: leaclo, Potpewilies 1ft • 

NuUhoIl, S1 1Wiv. l. RfII. 638, 660 (1938). See .Iso _Iioan T~ Authoritv Y. 

_ Rulli' Cot1>" 67 N.Y.2d 156, 492 N.E.2d 379, 384 119361: RE5T ....... N' (SECONOl Of 

PRClIP'EIm' t{)ortMlM TllAHSfllW Introduction It I 1198l)' 

EXIIIBn'l 
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nondonatlve transfers from the Statutory Rule. The Rule Against Perpetuities is 
an inappropriate instrument of social policy to use as a control on such ar­
rangements. The period of the Rule-a life in being plus 21 vea~s suitable 
ior donative transiers on lv, and this point applies with equal force to the 9(). 

year allowable waiting period under the wait-and-see element of Section 1. 
That period. as noted. represents an approximation of the period of time that 
would be produced, on average, by tracing a set of adual measuring lives 
identified bv statutorv list and adding a 21-vear period following the death of 
the survivor. 

Certain types of transactions--although in some sense supported by con­
sideration, and hence arguably nondonative-arise out of a domestic situation, 
and should not be excluded from the Statutory Rule. To avoid uncenainty with 
resped to such transactions, subsection (1) lists and restores such transactions, 
such as premarital or postmarital agreements. contrads to make or not to revoke 
a wi II or trust, and so on, to the donative-transfers category that does not qualify 
ior an exclusion. 

The Draiting Committee recognized that some commercial transadions 
respeding land or mineral interests, such as options in gross lincluding rights 
of first refusal), leases to commence in the future. nonvested easements, and 
top leases and top deeds in commercial use in the oil and gas industry, directly 
or indirectly restrain the alienability of property or provide a disincentive to 
improve the property. Although controlling the duration of such interests is 
desirable. they are excluded from the Statuloly Rule by the nondonative-transfe!5 
exclusion of subsection Ill. The reason. again, is that the period of a life in 
i>eing plus 21 years--actual or by the 90-year proxy-is inappropriate for them; 
that period is appropriate for family-oriented. donative transfers. 

The Committee was aware that a few states have adopted statutes on 
perpetuities that include special limits on certain commercial transactions," 
and in fad the Committee itself draited a comprehensive version of Section 4 
that would have imposed a 40-year period-in-grosslimitation in specified cases, 
In the end, however, the Committee did not present that version to the National 
Conference for approval because it was of the opinion that the control of 
commerciallransadions that diredly or indirectly restrain alienability is better 
left to other types of statutes. such as marketable title acts;' and the Uniform 
Dormant Mineral I nterests Act. backed up by the potentia I appl ication of the 
common-law rules regarding unreasonable restraints on alienation. 

SECTION S. PROSPECTIVE APPliCATION. 

(a) Except as extended by subsecllon fb), this IActl applies to a nonvested 
property interest or a power or appointment that is created on or after the effective 
date of this IActl. for purposes of this section, a noove,ted propeny interest or a 
_ of appointment created by the exercise of a _of apPOintment is created 

;'E.g,. FLA., STAT. '689.22(Jl(al; Ill. REV. STAT. ch. 30, § 194(al. 
i:E.g .• me Uniform SimplIfIcatIOn 01 Land Transfers Act. 

/ 
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when the power is i~y exen:ised or when a n!V<lCable e,t!I'Cigo becomes 

irrevocable. 
Ib) If. nonvested pIOIIerty i_ or a power oi appointment was created 

t>eiore the effectjw date 01 this [Actl and is determined in a Judicial proceedin& 
c()l1llilellCeCl on or alter the effective dale 01 this [Actl. 10 violale this State's rule 
asainIl ""","",ities as that rule .. iSled before the effective dale 01 this [ActI, a 
court upon the petition 01 an illte lEd penon may reIorm the disposition in the 
manner that most closelv approximares the 1ransIeror'. manile5ll!d plan 01 distri­
bution and is within the limits 01 the rule against perpetUities appjicable when the 
"""" raJ Plopeft'! i_ or power 01 appaiolllllent was aeated. 
Commentary. Section S provides that, exCept for Section SIb). the Uniform 

Act applies only to nonvested property inleres15 or powers of aPlJOintrTteN 
created on or after tile Act's effective date. The second sentence of subsection 
(aJ establishes a special rule for nonvested ~ interests (and powers of . 
appointmenU created by tile exercise of a power of appointment. The impon 
of this special rule. which applies 10 tile exercise of all types of powers of 
appointment (general testamentary powers and 1IOI11JI!ner.t1 powers as well as 
presently exercisable general powers), is that all tile provisions of the Uniform 
Act except Section SIb) apply if the donee of a power of appointment exercises 
the power on or after the eifective date of the Act, whether tile 00.--s exercise 
is revocable or irrevocable. [n addition. all the provisions of the Act exteIJt 
SectiOn Sib) apply if tile donee exercised the power before the effective date 
of me Act if (i) that pre-effective-date exercise was JeYOCable and Iii) that 
revocable exercise becomes irrevocable on or after tile effective date of the 
Act. The special rule. in other words, prevents me common-law doctrine of 
relation back from inaPlJlOllriately shrinking tile reach of tile Act. 

Although tile Statutory Rule does not apply retroactively, Section Sib) 
authorizes a court 10 exercise its equitable power to reform instruments that 
contain a violation of the stale'S former rule against perpetuities and to which 
the Statutory Rule does not apply because tile offending property interest or 
power of appointment was created before the effeaive date of tile Act. Courts 
are urged in the Comment to consider reforming such dispositions by judicially 
inserting a saving clause, because a saving clause would probably have been 
used at the drafting stalJl! of the disposition had it been drafted competently. 
To obviate any possibility of an inequitable exercise of tile equitable power to 
reform, Section SIb) limits its recognition of the authority 10 reform to situations 
in which the violation of the former rule against perpetuities is determined in 
a judicial pcoceeding that is commenced on or after the effective date of tile 
Act. The equitable power to reform would typically be exercised in tile same 
judicial proceeding in which the invalidity is determined. 

SECTION 6. SHOIU TITLE. 

This IAct) may be cited IS the Unifomo SIiIIIItDIV Rule Against Perpetuities. 

SECTION 7. UNIFORMITY Of APPLICATION AND CONSTRUCTION. 

Th is IActl .hall be appj ied and construed 10 elfectuale its general purpose 10 make 
unitomo the law with respect to the .ubject 01 this IActI among states enacting it. 

33 
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SECTION 8. TIME OF TAKING EFFECT. 
This fActi takes effect ___ _ 

SECTION 9. [SUPERSESSIONI (REPEALI. 

This (Actl [supersedes the rule 01 the common law known as the rule "sa ... 
perpetuitiesl [repeals IJist statutes to be repeaIed)l. 

III. CONClUSION 

The Uniform Act makes wait-and-see fair. simple, and workable. and ~ 
does so without authorizing excessive dead-hand control. Coming, as it ~ 
on the heels of the Restatement (Second)' s adoption oi wait-and-see, perpetu~ 
reionn in this country may at long last be achievable. The Act deserves ser~ 
consideration for adoption by the various state legislatures. 



USRAP BACKGROUND S'IUDY 35 

Modemizing 
the 

RuleAgainstPapetuities 

There is now an opportunity for 
the various states to modernize 
the ancient Rule against Perpetui­

ties. Ancientthough it may be, it contin­
ues to plague bona fide purchasers and 
optionees 01 various real property inter­
ests, as weU as drafters 01 wills and trusts. 

The National Conference of Com­
missioners on Uniform State laws 
(NCCUSl) has approved and recom­
mended for adoption by the various 
states a Uniform Statutory Rule Against 
Perpetuities Act (USRAP). The pr0-

posed Act has gained the approval of the 
American Bar Association, the Ameri­
can College 01 Real Estate lawyers and 
the American College of Probate Coun­
sel. In the jurisdictions in which it is 
adopted, it could bring welcome relief to 
lawyers who practice in the fields of real 
estate, probate and trust law, as well as 
others who forget the draconian effectol 
an inadvertent violation of the long es­
tablished rule with respect to remoteness 
of vesting. The states 01 South Carolina 
and Nevada acted quickly and have 
adopted USRAP effective July 1, 1987. 

The common law Rule against Per­
petuities, as stated in Gray, The Ruk 
Against Perpetuities (4th ed., 1942) at 
page 191, is: "No interest is good unless 
it must vest, if at all. not later than 

July/August 1987 

By James M. Pedowitz 

twenty-one years aftersomelife in being 
at the creation 01 the interest:' Many 
states have adopted statutory provisions 
which follow the rule either strictly or 
with some modifications. Some state 
statutes also limit the suspension of the 
power 01 alienation by the same time 
standard. 

The common law rule and its statu­
tory derivatives require the attention of 
thecourts all too frequently, particularly 
since carefuldraftaseasilycan avoid its 
impact. Most recently; in Metropolittm 
Tramp. Auth. 11. Bru~n &ally Co,.". 
(492N.E.2d379 (N,Y.1986)j, thehigh­
est Court in New York considered 
whether that part of the New York stat­
utory rule that limits remote vesting ap­
plies to certain preemptive rights. After 
reviewing the law and the statute. the 
Court decided the case upon principles 
01 the" reasonableness" of the particular 
preemptive right, and the public nature 
of one of the parties to the transaction. 

The Metropolitan Transportation 
Authority decision referred to other cir­
cumstances that required application of 
the rule; e.g .• for options appurtenant to 
leases (See Buffalo Seminary t'. 

McCarthy. 337 N,E.2d 76 (N.Y. 1983), 
to mineral rights (Weber 11, Teras Co .. 
83 F.2d807 (5th Cir.1936), cert. deni2d 

299 U.S.561 (1936)). to franchiserigbts 
(Todd 11. Citizens' Gas Co .• 46 F.2d ~5 
(7th Gr. 1931), cert. denied, 283 U.s. 
852 (1931) [dicta)). for options to 
expand an easement (Caruthers D. 

Peaples Natural Gas Co., 38 A.2d 713 
(Pa. Super 1944)) or to acquire an 
interest in a party wall if the optionee 
decided to build adjacent to the 0ption­
or's land (Beloit Bldg. Co. v. Qui"n, 66 
P.2dS49 (Kan.19371) Recent decisions 
have held that. because the management 
of condominium developments has a 
valid interest not only in securing the 
occupancy of the units but also in pr0-

tecting the ownership of the common 
areas and the underlying fee. its pre­
emptive rights to repurchase unils 
before sale to third partieS should be 
excepted from the operation of the rule. 
(See. e.g .. Cambridge Co. v. East Slape 
[nv. Corp .. 700 P.2d 537 (Colo. 198.5); 
Anderson D, 50 E. 72l1d St. Condo­
minium. 492 N,Y.S.2d 989 (N.Y. Sup. 
1985); see generally. Note, Condomin­
iumsand the Right 01 First Re(usaI,48 St. 
John's L Rev, 1146. 1H9 etseq. See also 
Anderson 11, 50 E 7211d St Condo­
minium. 505 N.Y.S, 2d 101 fN.Y.A.D. 
1986).) 

The foregOing is merely an indica­
tion of current aspects of the problem in 
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,'~e state; the problems exist In most lur­
,dIctions. CSRAP wouid do away with 
:;"e common iaw rule and with any state 
;;, tam tory rule wi th respect to remoteness 
or vesting, and replace it with a new 
",odemized version that wiil be under­
stood more easily. and will besimplerto 
Jpply. 

Prof. Lawrence W. Waggoneroithe 
Lnlversity of Michigan Law School was 
: he reporter of the drafting committee ot 
\:CCUSL that produced USRAP as a 
uniform law. It was approved and rec­
o mmended for enactment by the state 
,eoresentatives at the annual conference 
of the commissioners held in Boston 
August 1-8, 19 B 6. The pretatOry note 
accompanying the Act, written by Wag­
goner. indicates that the common law 
rule on remotene<s of ve<ting is altered 
by adopting a "wait and see" approach. 
as previously set forth in the American 
Law Institute's Re<tatement (Secondl of 
Property. but with certain variations. 

The prefatory note first explains 
that the common law rule has both a 
· .. alidating and invalidating side, as 
follows: 

Validating side of the common law 
rule. A non-vested property intere<t 
is valid when it is created (initially 
valid) if it is then certain either to 
ve<t or to terminate (fail to vest) 
within the lifetime of an individual 
then alive. or within 21 years after 
the death of that individual. 

InVIIlidating side of the common 
law rule. A non-ve<ted property 
interest is invalid when it is created 
i initially invalid) if there is no inc!i­
vidual then alive with respect to 
IV hom there is a certainty that the 
intere<t either will ve<t or terminate 
within the individual's lifetime, or 
within 21 years aiter that individ­
ual's death. 

The invalidating side focuses on a 
lack of certain tv. which means inval­
idity under the ~ommon law rule is not 
dependent on the actual events that sub­
sequently occur. but only on possible 
post-creation events. Since actual post· 
creation events are irrelevant at 
common law 1 even those known at the 
time of the controversy) so that intere<ts 
in fact would vest well within the period 
ot a lire in being plus 21 years as pro­
·;ided in the rule. they are nevertheless 
i~vaiid if at the timeofthe creation of the 
:r:.terest there \vas any possibility, no 
!TI atter how remote. that it mi2:htnot vest 
·,vithin the permIssible time period. 

EXHIBrr2 

The harshness of the common law 
ruie led scholars to consider an accept­
able alternative. The "wait and see I approach IS one such alternatIve that has 
gained considerable support. although 
there is still debate. particularly in the 
academic community, on the accepta­
bility oi that alternative as the preferred 
solution to the problem. 

The Re<tatement (Secondl of Prop­
erty (Donative Transfers) adopts the 
wait and see approach. and its introduc­
tory note to chapter 1 at p13 (1983) 
states it .. is largely motivated by the 
equality of treatment that is produced 
by placing the valic!ity of all non-ve<ted 
intere<ts on the same plane. whether the 
intere<t iscreatecl by a skiUed draftsman 
or one not so skilled". For an opposing 
point of view, one should read 
Dukemenier, Perpetuities: The Measur­
ing Lives. 85 Colum. L. Rev. 1648 
(1985). 

Under the Uniform Act. the vali­
dating and in validating side< are set 

, forth as follows: 

Validating side o.fthe new statutory 
rule. A non-Ve<tecl property intere<t 
is initially valid if, when it is created. 
it is then certain either to Ve<t or to 
terminate ffail to Ve<t) within the 
lifetime of an inc!ividual then alive 
or within 21 yearsaiterthe death of 
that individual. The validity of a 
non-Ve<ted property interest that is 
not initially valid remains in 
abeyance. Such an intere<t is valid if 
it actually ve<ts within the allow­
able waiting period after its 
creation. 

Invalidating side of the new statu­
tory rule. A non-ve<ted property 
interest that is not initially valid be­
come< invalid if it neither vests nor 
terminates within 90 years. the 
allowable waiting period after its 
creation. 

Thus. the Uniform Act take< a rad­
ical step in using a flat period of 90 years 
for the allowable waiting period, instead 
of liVe< in being plus 21 years. The rea­
soning is that the 90-year period. on 
average. would approximate average 
liVe< in being plus 21 years aiter the crea­
tion of an interest. in most actual 
situations. 

The comments to the Uniform Act 
contain various example< to support this 
analysis. The adoption of the flat 90· 
year waiting period avoids the tortuous 
and often difficult process of identifying 
and tracing apprepriate measuring live<. 

Although there IS bound to be 50_crit­
icism oi this deoarrore from the tradi­
tional ":ives in' oeing PIus 21 years" 
measurement. it certainlv will be much 
easier to. apply. . 

As a final protective step to help .... 
sure carrying outthe intent of adonorer 
te<tatorwho has violated the new statu­
tory rule. there are provisions for re­
formation of the instrument that created 
the interest. to approximate the !ran&­
feror's manlfe<teci intention and thus to 
avoid a total de<truction of the gift or 
devise. 

Ondeature of the Uniform Act that 
should appeal to most real e<tate practi­
tioners is that the new statutory rule 
applie< only to donative transfers and is 
inapplicable to genuine commen:ia1 
transactions. Although this is a radical 
change. it will have no immediate effect. 
since the Uniform Act is prospective 
only; and existing documents and !ran&­
fers would remam unaffected. 

However. there generally has been 
considerable support among the mem­
bers of the real estate bar for the exemp­
tion of bona fide commercial b "'.­
tions from the operation of any Rule 
against Perpetuitie< as to vesting.sina! 
the social and economic policy that gave 
rise to the Rule initially is largely ~ 
pli~le to modern real e<tate transac­
lions such as convertible mOl tg 8 • 
long-term options. preemptive rights. 
and other sophisticated structuring of 
real estate transactions. 

There can be little argument that the 
common law Rule against Perpetuities is 
difficult to understand and even more 
difficult to apply. It continue< to plague 
law students and most lawyers who do 
not deal with it on a regular basis. It 
indeed has been a trap for the unwary, 
and in its strict application it often has 
destroyed totally the te<tamentary 
intent. 

USRAP. as a result ofthe careful and 
intensive study given to itsdevelopment, 
deserves acceptance by thememben of 
the bar and through them bythe various 
state legislatures. Its wide<pread 
adoption would be a long step toward 
simplification of an unnecessarily cem­
plex aspect of the law. 

A copy of USRAP can be obtained 
bywritingto the National Conferenceof 
Commissioners on Uniform State Laws 
(645 North Michigan Ave .. Chicago.IL 
6061li. 

James M. Pedowitz IS special counsel 
with Rosenman 6< Colin. New York. 
New¥ork. 

Probate and Property 
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UNIFORM STATUTORY RULE AGAINST PERPETUITIES 

s..- 11010 .~ """,-, I~ ~.J 
; """" N __ '- _ Of "'- 01 AI>" . _en.-. 
t ItIt . 
• Eod- _ -,. 11010 ApiM ....... ;_a 

! I. Stahto.., Rule ApUui PerpetaitIa 

-'- Pi ; . $I AppIiaIiaa. 
6. SIIon n .... 
7. 11-,. of An" ... QC __ .. 

I. T_ofT ..... u.. 
9. [5; I~ 

(a) A IIOlIvested property interelt iI inftlid. WIIeu: 
(I) whe the inteNet iI created. it is certain to vest or termillate DO later thaD 21 

yean aft8r the death of an iDdividaal then alive; or 
(2) the interest either .esta or terminI" withiD 90 yean aft8r ita Q tjop 

(b) A general pGWft of appoiDtmat DOt praeDtly Ufieilahle be5_ of a c:ouditiIIIl 
prececieat iI iDftlid WIIeu: 

(1) wbeD the power iI created, the CODditioD pncedat is certain to be ntisfied or 
become impouible to I&tiIfy DO later thaa 21 yean aft8r the death of an iDdiridaal then 
a1iYe; 01' 

(2) the conditioD pNCedeDt either is .etpfjed or becomes impouible to I&tiIfy withiD 
90 yean aft8r ita creation. 
(e) A IIODpDIni power of appointment or a general teatamentary power of app0int­

ment iI inftlid DDleu: 
(1) wbeD the power is created, it iI certaiD to be uzevooeb/r UII!'I!iHd or otbaa wise to 

termillate DO later thaa 21 yean after the death of an iDdiridaal then alive; or 
(2) the power is irrmIeably UII!'I!iHd or otberwise termiur. within 90 ye&rI aft8r 

ita creatioa. 
(d) In detezmiDiDr whether a DODftlted p10pez tJ interest or a power of appoiDtIDeDt is 

valid under aabsectioD (a)(l), (b)(l), or (e)(l), the pouibiJity that a child will be born to an 
individua1 after th. individual'. death is diarep.rded. 

§ 2. WMa Noaftllied l'nlputy I.-. or Power of A ....... I at er-.. 
(a) Except u p10vided in .nblectjopJ (h) and (e) and in SecdoD S(a). the time of cnatiaa 

of a Donvested property interne or a power of appoiDImeat is deIiermiDed under r-I 
priDeiples of propea, Ia ... 

(b) For pnrpoHe of this [Act}, if there is a pet'IOD who aIoae can er eise a poww 
created by a ..".DiD, iDltnlmftt to "-me the IIIIq1I&IifIed ..... eli ill owner of Ii) • 
ROJIv.1iId pr ...... CJ interest or (ii) a prGjlil'tJ interne nbjeet to a power of appoiDtnumt 
~_iIIed in Seetioa 1(b) or l(e), the IIOImIted propeztJ interelt or power of appoiDt:aIe;K 
IS ueated wile:;: tile ~ !AI become ~e llDllaaIifIed benefieiaJ owner terminate [For 
PIII'pOIM of this [Act1 a l0int power with I'6IJI6et to C01IUII1IJIity p1opezt, or to marital 
propertr ander the Uniform HaritaI PzOpiZtJ Act held by individDaIa JIIUTied to each 
other is a power eureisabIe by 0JI6 \liI'IK a1011L} 

(e) For ~ of this [Act1a _ted p!'1IJI6rtJ' interelt or a power of appoin~ 
arising from a t:zanafer of property to a previouly f1mded trDIt or other emtmg p!'1IJI6rtJ' 
atI'IIZlgement iI created WheD the DODVUted property interest or power of appoiatzoant ill 
the orirrinal eontribntiOJl wu created. 

§ 3. Beformadoa 
U poD the petition of an intenated penon, a CODrt shaD reform a diIpoeition in the 

lIIlUIIIer that moat eIoliIy a~t. the trsDafaror'a m&llifelted p]an of diatribv.tioIl 
and is within the 90 yeBl'll aI by Section l(a)(2). l(b)(2), oz l(e)(2) if: 

(1) a nonvested ploperty interest or a power of appointment beeomu invalid under 
Section I (statutory rule against perpetUitieaj; 

(2) a class gift is DOt but might beeome invalid under Section I (statutory rule against 
perpetuities) and the time bas arrived when the share of any elaas member is to take 
effect in possession or enjoyment; or 

(3) a nonvested property interest thet is not validsted by Section l(a)(1) eaa vest but 
not within 90 yean after its creation. 
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EXHIBIT 3 

USRAP BACKGROUND SlUDY 

i t. ExellDio ... From Statutoi")' Rule AgaiJW Perpetuities 

Section 1 (statutory rule against perpetuities I does not apply to: 
(1) a nonvested property interest or a power of appointment arising out of a 

nondonative transfer. except a nonvested property interest or a power of appointment 
arising out of (i) a premarital or posanarital agreement, (ii) a separation or divoree 
settlement, (iii) a spouse's election. (iv) a similar arrangement arising out of a p~ 
tive, exiating, or previoua marital relationship between the parties, (v) a contract to 
make or not to revoke a will or trust, (vi) a contract to exercise or not to exercise a 
power of appoinanent, (vii) a traasfer in satilfaction of a duty of support, or (viii) a 
reeiprocaJ traasfer: 

(2) a fiduciary'l power relating to the administration or management of aueta, 
including the power of a fiduciary to sell, lease. or mortgage pi opere" and the power of 
a fiduciary to determine principal and income; 

(3) a power to appoint a fiduciary; 
(4) a dlIcretioDary power of a trultH to distribute principal before termjn'rina of a 

trust to a beaefic:iary havilll an iDdefeuibly vested interest in the income and principal; 
(5) a nonvested property interest held by a charity, lovernment, or governmental 

aitJIC)' or luhdivilion, it the nonnstecl property interest is preceded by an interat beld 
by another charity, govemmellt, or IOvernmentai agency or subdivialoD; 

(6) a nonvested property interest in or a power of appoinanent with respect to a trust 
or other property arrangement forming part of a pension, profit·sharing, stoelt bonus. 
health, disability, death benefit, income defenal, or other eurrent or deferred benefit 
plan for one or more employees. independent contractors, or their beneficiaries or 
spouses, to which contributions are made for the purpose of distributing to or for the 
benefit of the participants or their beneficiaries or spouaes the property, ineome, or 
priDcipai in the trust or other property arrangement, except a nonvosted property 
interest or a power of appointment thet is ereated by an election of a participant or a 
beneficiary or spouse; or 

(7) a pi operty interest, power of appointment, or arrangement that was not subject to 
the common·law rule against perpetuities or is excluded by another statute of this 
State. 

f 5. ProItIecd ... Application 
(a) Except u extended by subsection (h), thla [Act! appliea to a nonvested property 

interest or • power of appointment thet ia created on or after the effectift date of thiI 
[Act I. For purposee of thla aeetiaD, a nonvested plopeitJ interest or a power of 
appoinanent created by the e:urciH of a power of appoinanent is created wileD the ponr 
is ille.oeabIy exercised or when a revocable uerciae becomee irrrrocable. 

(h) If a IIODVlIIted property in_t or a power of ~anent was created baton the 
effectift date of thla [Act! and is determined in a ju ., pramdin,. commenced on or· 
after the effecbve date of this [ActJ, to violate this State'. rule against perpetujtia u 
that rule exiated balon the effective data of this r Act 1. a court _ the petitioll of an 
interested person may reform the dispoaition in the manner that most closely approxi-
111&181 the traDlferor's manifested plan of distribution and ia wUbin the limits of the rule 
.pinet perpetuitiea applicable when the nonvested property interest or power of appoint-
ment was created. . 

i 6. Short Title 

This [Act! may be cited as the uniform Statutory Rule Against Perpetuities. 

§ 7. Vniformity of ApplielUlon and Con.trumon 

This [Act) shall be applied and construed to effectuate its general purpose to make 
uniform the law with respect to the subject of this [Act] among states enacting it. 

i 8. TIme of Takinr Effect 
This [Act] takes effect ___________________ _ 

§ 9. (Supeneuionl [Repeal! 

This [Act] [supersedes the rule of the common law known as the rule against 
perpetuities] [repeals mst statUtA!S to be repealed)]. 

./ 


