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Memorandum 89-55

Subject: Study F-641 - Digposition of Community Property (Draft of
Fevised Tentative Recommendation)

BACKGROUND

In September of 1983 the Commission made i1its Recommendation
Relating to Disposition of Community Property, 17 GCal. L. Revision
Comm'n Reports 269 (1984). The purpose of the recommendation was to
rework the statutes governing disposition of community property to
bring them into conscnance with the modern statutory scheme of equal
management and contrcl by married persons.

The GCommission recommended, among other changes, that a married
person be permitted to make a unilateral gift of community personal
property if wusual or moderate (under the clrcumstances of the
marriage), and to sell household goods and effects, without the written
consent of the person's spouse. The Commisslon also recommended that
there be added tc the law a provigion enabling a married person to have
his or her name added to title to community property.

Senator Lockyer introduced legislation to implement the
Commission's recommendation iIn the 1984 legislative session, but
elected to refer the bill to interim study when the Commission con
Status of Women indicated it did not believe the bill went far enough.
The Senate Judiciary Committee held an Interim hearing on the bill in
1984, and the Law Revision Commission decided to hold its
recommendation in abeysnce while the Commission on Status of Women
pursued its ideas.

Legislation sponsored by the Commiszion on Status of Women,
carrled by Senator Lockyer, was enacted In 1986 and became operative on
July 1, 1987. That legislation details the general fiduciary duty
between spouses In the management and control of community property,
introduces the concept of "primary" management and control by the
operator of a commmity property business, and provides accounting and
damages remedies between the spouses for spousal mismanagement of

community property.




There is some overlap between the Commission on Status of Women
legislation and the Law Revision Commission recommendations, For
example, among the remedies provided in the legislation is the ability
of a married person to have his or her name added to title to community
property.

The Law Revision Commission in 1988 decided, on a low priority
hasis, to review this area of law to see what portions of the earlier
recommendation could be revived, and to work this into the Commission’s
agenda when time permits.

Pursuant to this direction the staff in 1988 produced for
Commission consideration a memorandum and several supplements on this
matter., The staff memcrandum concluded that the Commission's basic
recommendations are wunaffected by the Commission on Status of Women
legislation and could be pursued. In addition, the law in this area
would benefit from s clean restatement and recorganization.

The Commission commenced, but did not complete, consideration of
the staff draft at the July 1988 meeting. The Commission also
requested, but did not recelve, comments on the staff draft from the
State Bar Family Law Section.

The current memorandum supersedes the 1988 memoranda. The staff
has incoerporated the 1988 memorandum and supplements In a =single
revised draft that also reflects Commission decisions made at the July
1988 meeting and additional correspondence received since that time.
The staff has also noted, where relevant, 1989 legislation (AB
2194—-8peier) that paaged the Legislature but was vetoed by the
Governor on the ground that it would increase litigation.

Cur objective is to conclude our preparation of a new tentative
recommendation on this subject. It can then be circulated to
interested persons and groups for comment, 1including the Commission on

Status of Women and the State Bar Family Law Section.
RIGHTS ANRD OBLIGATIONS ASSOCIATED WITH EMPLOYMENT RELATIONSHIP
Richard 5. Kinyvon of San Francisco has written to us commenting on

jssues relating to disposition of community property. Mr. Kinyon

observes that it is nect clear whether a married person who 1s employed
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has primary management and control of his or her interests in wvarious
employee benefits and other rights and obligations with respect to the
employment relationship. This may be particularly important where the
employee is terminating the relationship and the employer is paying the
employee off with respect to all the interests, rights, and cbligations,

Mr., Kinyon suggests it may be appropriate to apply the rules
governing management of a community property business to the employment
relationship. "{I]Jt seems to me that the considerations relating to
the management and contrel of a community personal property business
operated or managed by one of the spouses are the same as to the
spouse's employment relationship.”

The staff agrees that the law is not clear in thig area. We have
spoken with our consultant, Professor Bill Reppy, who indicates there
has been very little development in the law on this point until now.
It has been more or less assumed that the employee spouse has
management and control of employment benefits, even though the
nonemployee spouse has a commmity property interest in them. See,
€.8., Marriage of Brown, 15 Cal. 34 838, 126 Cal. Rptr. 633, 544 P.2d
561 (1976) {private pension plan). Yet at least one case declares that
the nonemployee spouse has the right of egqual management and control.
Johns v. Retirement Fund Trust, 85 Cal., App. 3d 511, 149 Cal. Rptr. 551
{1978) (private pension plan). The conflict between the interests of
the employee spouse and nonemployee spouse in selection of pension
payment options and bheneficiary designations 1s most apparent at
dissolution of marriage, but may arise during marriage as well. The
confllet is dealt with iIn some detail in In te Marriage of Gillmore, 29
Cal. 3d 418, 174 Cal. Rptr. 493, 629 P. 2d 1 (1981).

The case of Hawkins v, Superior Court, 8% Cal, App. 3d 413, 152
Cal. Rptr. 491 (1979), holds that a husband's sole enrollment, without

the agreement or authorization of the wife, in a group medical plan
that includes an arbitration clause nonetheless binds the wife., There
is contrary authority on this point as well, however,

There may be individual statutes governing the right of the
employee spouse acting alone to make employment benefit elections, or
requiring the signature of the nonemployee spouse, in either state or

federal law. We have not made a search for such statutes, but we are




aware of recently enacted legislation affecting publie retirement
systems (see Government Code §§ 21209, 31760.3):

The sole purpose of this section is to notify the
current spouse of the sgelection of benefits or change of
beneficiary made by a member. Nothing 1n this section is
intended to conflict with community property law. An
application for a refund of the member's accumulated
contributions, an election of optional settlement, or a
change in beneficlary designation shall contain the signature
of the current spouse of the member, unless the member
declares, in writing under penalty of perjury, that either:

{a) The member is not married.

(b} The current spouse has no identifiable community
property interest in the benefit.

(c) The member does mnot know, and has taken all
reasonable steps to determine, the whereabouts of the current
spouse.

(d) The current spouse has been advised of the
application and  has refused to sign the written
acknowledgment.

(e) The current spouse 1s incapable of executing the
acknowledgment because of incapacitating mental or physical
condition.

(f) The member and the current spouse have executed a
marriage settlement agreement pursuant to Chapter &6
(commencing with Section 5133) of Title 8 of Part 5 of
Division 4 of the Civil Code which makes the community
property law inapplicable to the marriage.

The staff concurs with Mr. Kinyon that this is a matter that needs
attention. We have also received a report from Study Team 1 of the
State Bar Probate Section that such a study would be worthwhile.
However, 1t is far from simple, and we would be reluctant to act
without substantially more research and full consideration of the
various alternatives. If the Commission agrees, we will schedule an
in-depth memorandum on this for discussion at a future meeting. This

could be done as part of the current project, or as a separate project.

MANAGEMENT AND CONTROL AFTER DEATH OF SPOUSE

We have also corresponded with Mr, Kinyon concerning the gquestion
of the right of a surviving spouse to continue tc manage and control
community preoperty (or what used to be community property) after the
death of the other spouse. Under existing law, if the surviving spouse
takes community property by 1Intestate guccesslion or under the

decedent’'s will, the surviving spouse ownas the property without the
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necessity of administration (unless the surviving spouse elects to
administer the property). The surviving spouse is free to manage, deal
with, and dispose of the property as the survivor's own.

The problem 1s that a potentlal transferee of property from the
surviving spouse may be unwilling to enter into the transfer for fear
that the surviving spouse does not really have full power to dispose of
the property. This can cccur where the decedent made s will that gives
the decedent's share of the community property toc a person cther than
the surviving spouse. A person who wants to be secure in accepting a
transfer may refuse to consummate the transaction until the surviving
spouse obtains a court order confirming the surviving spouse's
ownership of the property.

To cure this problem, Probate Code Section 13540 provides that
after 40 days have elapsed =ince the death of the decedent, the
surviving spouse has "full power" to sell, lease, mortgage, or
otherwise deal with and dispose of community real property, "and the
right, title, and interest cof any grantee, purchaser, encumbrancer, or
lessee shall be free of rights of devisees or creditorz of the deceasged
spouse to the same extent as if the property had been owned as the
separate property of the surviving spouse." The 40 day delay enables a
person claiming an interest in the property to make that claim a matter
of record and thereby preclude free transferability by the surviving
spouse,

Mr. Kinyon points out that the anomalous result of the law 1s that
the surviving spouse is free to transfer real property of potentially
great value but 1z unable freely to transfer personal property no
matter how small 1in walue. As a practical matter, however, this may
only be a probhlem for tranafer of personal property of a type where
title is evidenced by some sort of documentation, such as cars, stocks,
accounts recelvable, and the like, that can be guite subgtantial in
value. Most tangible personal property is untitled and of relatively
low value, and its transferability by the possessor is not ordinarily
questioned.

Where there is documentary evidence of title to persocnal property,
tangible -or intangible, existing -lawa go a considerable way in
protecting the security of a transaction involving the property entered




into by the person in whose name title stends. Bona fide purchasers,
for example, are ordinarily protected from adverse claims to property
transferred by the person in whose name title stands.

A good 1llustration of this principal can be found in the
provisions governing transfer of community property securities., The
Corporations Code and the Commercial Code give considerable protection
to the parties to a securities transfer. A certificated security is a
negotiable Instrument under Commercial Code Section 8105. Corporations
Code Section 420 immunizes a corporation and its transfer agent and
registrar for executing a securities transfer properly indorsed by the
person to whom the securitles are registered, even if the registration
shows the securities are held as community property. Commercial Code
Section 8302 provides that the transferee takes a security free of any
adverse claim if the transferee is a hona fide purchaser for value in
good faith and without notice of any adverse claim,

These provisions would seem to cover the usual securities transfer
and would enable the surviving spouse in whose name the securities are
registered to dispose of the securities in the ordinary course of
business without impediment, These provisions do net, however, cover
the situation where the transfer is not an open market transaction and
the transferee has actual knowledge of the decedent's will giving the
decedent's community property interest in the securities to a person
other than the surviving spouse.

Should the 1law be expanded beyond the Commercial Code and
facilitate the transfer in such a case? Mr, Kinyon believes it should,
becauge of the basic uncertainty in the law that is caused by reliance
on the bona fide purchaser doctrine. Also, special bona fide purchaser
statutes such as that applicable to securities transfers do not cover
every type of personal property whose transferability may be impaired.

The public pelicy question here 1s the balance between protecting
possible devisees of the decedent and enabling property to pass between
spouses with minimal delay and difficulty. The staff agrees with Mr.
¥inyon that the balance favors effective nonprobate transfers between
spouses, at least with regard to securities held in the name of the

surviving - spouse. A draft statute to implement the concept that a




surviving spouse in whose name securities are registered has full power

of disposition of the securities could read:

§ 13545, Securities
13545. {(a) After the death of a married person, the

surviving spouse, or the 1legal representative of the
surviving spouse, has the same power to manage, pledge,
assign, transfer, or otherwise deal with and dispose of
community and quasi-community property securities registered
in the name of the surviving sgpouse as the surviving spouse
or legal representative would have if the deceased spouse had
not died, and the right, title, and interest of any
encumbrancer, assignee, transferee, or other person shall be
free of the rights of devisees or creditors of the deceased
spouse to the same extent as if the property had been owned
as the geparate property of the surviving spouse.

(b) Nothing in this section affects or 1limits the
liability of a surviving agpouse under Sectlons 13550 te
13553, inclusive.

Comment. Section 13545 is new. It gives the surviving
spouse the same power to dispose of community and
quasi-community property securities as the surviving spouse
had before the death of the decedent. See genersally Civ.
Code § 5125. The recourse of a devisee of the deceased
gpouse's interest 1In securities sold after the deceased
spouse's death is against the surviving spouse for the wvalue
of that interest. GSee Knego v. Grover, 208 Cal. App. 2d 134,
147-48, 25 Cal. Rptr. 158 {1962).

Section 13545 does not permit the surviving spouse to
make a gift of community property securities. See Morghee v,
Rouse, 224 Cal. App. 24 745, 37 Cal. Rptr. 112 (1964).

The staff believes this extension of the law is warranted because
it is useful toc be able to rely on registered ownership and because
securities are a special case where it may be necessary to act
quickly. Whether the law should be further extended to securities not
registered in the nhame of the surviving spouse, or to other types of
personal property, 1s more problematical in view of the potential harm
teo rightful successors, Mr. Kinyon argues that if the surviving spouse
is not given the express right to deal with all types of community
perscnal property, persons aware of the other spouse’s death will be
unwilling to deal with the survivor. The iack of authority "may even
affect the surviving spouse's power to deal with his or her own
separate property unless third parties who know of the other spouse's
death can be- convinced that the property 18 In fact the surviving
spouse's separate property (which may bhe very difficult to do).™




Mr. Kinyon 12 also concerned that the surviving spouse might be
absolutely liable for losses suffered by the decedent's successors in
interest resulting from the surviver's management and contrel of the
property on the grounds that the survivor had no right to deal with the
property unilaterally. He believes the surviving spouse should be
expressly given the right to deal with the community perscnal property
subject tec the survivor's flduciary duty to the deceased spouse's
successors In interest,

The report we have on this matter from Study Team 1 of the State
Bar Probate Section takes the position that consideration should be
given to management and control of all types of community personal
property, not just securities registered In the name of the surviving
spougse. The discussion of the Study Team on this matter is werth
noting:

Richard 8. Kinyon and other memkers of the team felt
that there should be some legislation on this matter to
authorize a surviving spouse to deal with community personal
property so that a potential transferee from the surviving
spouse will be willing to enter into a transaction with the
surviving spouse.

On the other hand, Lynn P. Hart and other members of the
team pointed out that the deceased spouse has a right to
dispose of his or her one-half of community property to a
person other than the surviving spouse, and the rights o¢f the
potential transferees of this one-half community property
interest are Jeopardized 1f the surviving spouse has
unlimited power to act over such property. All members of
the Study Team seemed to agree that there were conflicting
policies and that some balance or compromise hbetween the two
policies was appropriate.

Perhaps an appropriate solution 1is to require the
surviving spouse to walt a period to time, such as 40 days,
before he or she can have the power to sell, lease, mortgage
or otherwise deal with and dispose of community personal
property. Charles Collier suggests that we use 40 days to be
consistent with the treatment of community real property.
Generally, our team agrees, He further points out that
current Sections 13100 and 13151 have adopted a 40-day rule.
One member of our Study Team felt that a 40-day walt may be
too long in the case of perishable property, or perhaps even
depreciating property.

Perhaps alsc the potential transferees (cther than the
surviving spouse) of the decedent’'s one-half of the community
personal property should have some way of asserting their
rights within 40 days and thereby preventing the surviving
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spouse from having absolute power of the property. In the

case of real property, the recording of a lis pendens affords
this protection.

This is a basic policy question the Commission must decide.

Respectfully submitted,

Rathaniel Sterling
Asgistant Executive Secretary




Staff Drafi e

#F-641 ns54z
10/26/89
REVISED TENTATIVE RECOMMENDATIOR
relating to

DISPOSITION OF COMMUNITY PROPERTY

IRTRODUCTION

In 1975 California commenced a system of equal management and
control of community property by married persons.l Under this gystem,
either spouse may manage and control the community property,2 subject
to a number of limitations on the abllity of the spouse to control
specific types of community property3 or to dispose of speclfic types
of community property. Thils recommendation proposes clarifications of
the community property law to implement the state policy of equal

management and control with regard to disposition of community property.

PERSONAL PROPERTY
The general rule is that either spouse has absolute power of
dispesition over community personal property.4 This rule has
generally worked well in practice. It 1s subject to a number of
qualifications, however, that need refinement:

(1) Gifts of personal property., Prior to 1891 falifornia followed

the Spanish rule that a manager spouse may without consent of the other

1. 1973 Cal. Stat., ch. 987, cperative January 1, 1975. See Prager,
The Persistence of Separate Property Concepts in California's Community
Property System, 1849-1974, 24 U.C.L.A. L. Rev. 1 (1976).

2, Civil Code §§ 5125 (peraonal property) and 5127 {real property).

3. See, e.g., Civil Code § 5125{(d) (community property busineas
operated or managed hy spouse); Fin, Code § 851 (commumity property
bank account in name of spouse); Prob. Code § 3051 (where spouse has

conservator).

4. Civil Code § 5125(a).
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make reasonable gifts of community prcq)ert},r.5 In 1891 the law was
revised to require the written consent of the wife to a gift by the
husband. The 1891 anti-gift statute® became necessary because at that
time the husband was considered the sole owner of community property,
the wife's interest in the community property being a mere expectancy,
and the wife needed the ability to protect the community property from
depletion by gifts of the husband.’

The reasoning on which the anti-gift legislation was based is no
. longer applicable. Both spouses own the community property in equal
shares,8 and each may proteet the property from dissipation by the
other,.? Moreover, tips given walters, waitresses, and others,
offerings given at church, United Fund contributions, and other gifts
are routinely made without thought of written consent by the other
spouse, If a case were to arise involving such a gift the courts would
undoubtedly find a ground to wallidate the gift, through ratification,
waiver, implied consent, or other means.l? The law should clearly
state the traditional community property rule that a spouse may make a
gift of the community property without the written consent of the other

spouse if the gift is usual or moderate in the cilrcumstances of the

5. See, e.g., Lord v. Hough, 43 Cal. 581 (1871).

6. The statute is now codified as Civil Code Section 5125(b} and is
applicable to gifts of community personal property by either spouse.

7. See discussion in W. Reppy, Community Property 1in Califernia 191
(1980); Prager, The Persistence of Separate Property Concepts in
california's Comwunity Property System, 1849-1975, 24 U.C.L.A. L. Rev.
1, 49-52 (1976).

8, Civil Code § 5105 (interests of husband and wife during marriage
are present, existing, and equal).

9, Cf. Civil Code § 512% (either spouse has management and control of
community personal property).

10. See discussion in Bruch, Management Powers and Duties Under
California‘’s Community Property Laws: Recommendations for Reform, 34
Hastings L.J. 227, 239-40 (1982).
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particular marriage.*l This is consistent with the law in other
community property jurisdictions,l2
2) Household furnishings and personal effects, Section 5125(c)
of the Civil Code precludes a spouse from selling, conveying, or
encumbering community property furniture, furnishings, or fittings of
the home, or c¢lothing or wearing apparel of the other spouse or minor
children, without the written consent of the other spouse. Like the
other statutory limitations on the abllity of a spouse to unilaterally
dispose of community property, this provision had its origins in a time
when the hugband had management and control of the commmity property
and the wife needed protection against mismanagement.l3
The written consent requirement for sale or conveyance of
household furnishings and personal effects is unrealistic in an eras of
garage sales; 1t is unlikely that written consent will be sought for a
sale of used furniture or clothing. The statute that requires written
consent in effect permits a spouse to seek rellef from a transfer of
community perscnal property in nearly every case. Broadly applied, the
statute would make it dangerous for a buyer to purchase any furniture
or wearing apparel in a warehouse or shop without inquiring into
marital status and authority.l4 This problem is compounded by the
fact that a transfer without the written consent of the other spouse is
vold and not merely voidable. The result is that either spouse can

regcind (possibly without the need to make restitution) and the

11. The requirement of written consent should likewise be inapplicable
to a gift of commmity preperty between the spouses.

12, See, e.g., La. Civ. Code Ann. art. 2349 (West Supp. 1983); Unif.
Marital Prop. Act § 6 (1983).

13, Prager, The Persistence of Separate Properly Concepts In
California‘’s Community Property System, I84%-1975, 24 U.C.L.A. L. Rev.
52-53 (1976).

14, 7 B, Witkin, Summary of California Law Community Property § 68, at
5156 (8th ed. 1974).
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transfer is not effective ag to the transferor's interest even after
the marriage has terminated by dissolution or death.l

The limitation on disposal of household furnishings and personal
effects is unnecessary. Each spouse now has mansgement and control of
the community personal property and both should be able to protect
their interests. This is particularly true in the case of househcld
furnishings and personal effects—-the very items to which the spouses
are closest and with which they are most familiar. If one spouse
mismanages property of this type, the other spouse will ordinarily be
aware of the mismanagement and may take steps to procure compensation
and tc prevent further mismanagement.

One sgtatutery protection that should be retained is the
requirement of joinder for an encumbrance (other than a purchase money
encumbrance} of household furnishings. Such a requirement would not
affect peoples' ordinary dealing with property and would protect the
innocent spouse from a harmful transaction that could occur without the
knowledge of the innocent spouse.

(3) Docuwentary evidence of title to personal property. Title to
commuhity personal property may be evidenced by documents such as stock
certificates or automobile registrations. Where this is the case, the
spouse or spouses whose names are on the title documents should join in
a transaction affecting the property, notwithstanding the general rule
that either spouse alone has absolute power of disposition. This will
codify existing practice.

SETTING ASIDE A DISPOSITIOR OF PROPERTY
Despite the language of Civil Code Section 5127 that both spouses
"must Jjoin" in a transaction involving commumity real preoperty, this
requirement has not been held to invalidate a transaction, except that

durlng marriage it can be avoided by the nonjeining spouse.16 After

15. Dynan ¥. Gallinati, 87 Cal. App. 2d 553, 197 F.2d 391 (1948); W.
Reppy, Community Property in Califeornia 197 (1980).

16, During marriage the wife can set asifie the husband's conveyance of
community real property in toto. E.g., Britton v. Hammell, 4 Cal. 2d
690, 52 P.2d 221 (1935); but see Mitchell v. American Reserve Insurance
Co., 110 Cal. App. 3d 220, 167 Cal. Rptr. 760 (1980) (setting aside
disposition of non-joining spouse's interest in family home during
marriage).

4
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termination of marriage by dissolution or death the wife can set aside
the husband's conveyance of community real property only as to her
one~half interest.l? The same rules apply to transactions involving
community personal property, to transactions involving gifts, and to
transactions made for consideration, even though different statutes are
involved in each of these situations.l8

The reasons for these rules are rooted in the history of
California community property law. From the beginning of the
California community property system in 1849, the husband had the
exclusive management and contrel of the community property and was
considered to be the true owner of the property; the wife's interest
was a "mere expectancy" to be realized only if she survived the
termination of the marriage by death of her husband or by dissocolution
of marriage.19 The history of California community property can be
viewed as an evolution from this position towards one of equality of
the spouses, the major landmarks being the 1927 legislation declaring

ownership of community property by the spouses as "present, existing

17. E.g., Pretzer v. Pretzer, 215 Cal. 659, 12 P.2d 429 (1932)
{dissolution); Dargie v. Patterson, 176 Cal. 714, 169 P. 360 (1917)
{(death); Trimble v. Trimble, 219 Gal. 340, 26 P.2d 477 (1933} (death).

18, Civil Code § 5125; e.g., Lynn v. Herman, 72 Cal. App. 2d 614, 165
P.2d 54 (1946} {gift of personal property, wife recovers all during
marriage); Mathews v, Hamburger, 36 Cal. App. 2d 182, 97 P.2d 465
{1939) {transfer of personal property for consideration, wife recovers
all during marriage); Ballinger v. Ballinger, 9 Cal. 24 330, 70 P.zd
629 (1937) (gift of personal property, wife recovers one-half after
death of husband); Gantner v. Johnson, 274 Cal. App. 2¢ 869, 79 Cal.
Rptr. 381 (1969) <{(transfer of real and personal property for
consideration, wife recovers one-half after death of husband); but see
Dynan v. Gallinatti, 87 GCal. App. 2d 553, 197 P.2d 391 (1948)
{encumbrance of personal property, wife recovers zall after death of
husband). For a discussion cof the cases, see Schwartz, Gifts of
Community Property: Need for Wife's Consent, 11 U.C.L.A. L. Rev. 26
{1963).

19, Van Maren v. Johnson, 15 GCal. 308 {1860).
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and equal”20 and the 1975 legislation giving either spouse the
management and control of community property.21 Within this broad
progression of the law a series of smaller steps was taken to protect
the interest of the wife from erosion by acts of the h.usband,22 among
them:

1891 Husband prohibited from making a gift of community property

without wife's consent.

190]1 Husband prohibited from encumbering or selling household
furnishings without wife's written consent.

1917 Wife must Join in any instrument whereby community realty is

encumbered or conveyed,

In historical context it is clear why the courts have interpreted
these apparent blanket requirements to provide that the wife may,
during marriage, recover all community property conveyed in violation
of the statutes bdbut after termifiation of marriage by death or

disgcolution may recover only her one-half interest.23 Since the

20, Now Civil Code Section 5105.

21. CGivil Code §§ 5125, 5127. This history 1s chronicled in Prager,
The Persistence of Separate Property Concepts in California‘'s Community
Property System, 1849-1975, 24 U.C.L.A. L. Rev. 1 (1976).

22, See Reppy, Retroactivity of the 1975 Califormia Community Property
Reforms, 48 S. GCal. L. Rev., 977, 1053 {1975).

23. Britton v. Hammell, 4 Cal. 2d 690, 52 P.2d 221 (1935), states four
reasons for this rule:

{1) If only one-half were recovered and that half were
considered community property, the husband would retain control
and could repeat his actions until a miniscule amount was left.

{2) If one one-half were recovered and that half were
considered separate property of the wife, this would amount to a
partition of the community during marriage by arbitrary act of the
husband, contrary to public policy that allows division of the
community only at termination of the marriage by dissclution or
death or during marrlage with the consent of both spouses.

{3) The cases allowing the wife to recover only cne-half are
based en the right of the hushand to testamentary disposition of
half, hence glfts before death are will substitutes; this
reasoning does not apply in an ongoing marriage.

{4) If the wife could not recover the whole property during
marriage the husband could impair the wife's right to receive a
larger share of the community property at dissolution in case of
adultery or extreme cruelty of the husband.
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husband was the manager and. controller, any conveyance he made was
effective to bind his interest; the transaction was not void but only
voidable by the non-joining wife. The husbznd has testamentary power
over one-half the community property and is entitled to his share of
the community property at dissolution of marriage; therefore, the
husband's death or the dissolution of marriage has the effect of
ratifying or wvalidating the husbhand's transaction. The wife can
thereafter recover only her one-half interest in the property.

The same basic principles should apply in an era of equal
management and contrel to those types of dispositions for which joinder
or consent is required. The law should make clear that a transaction
in violation of a Jjoinder or consent requirement is voidable.24 To
give some assurance of transactional security, an action by a spouse to
avolid a transaction for failure of joinder or consent should be limited
to one year after the spouse had notice (actual or constructive) of the
transaction or three years after the transaction was made, whichever
occurs first.25 If the transaction is set aside during marriage, it
should be set aside as to the interests of both spouses.25 If the

transaction is set aside after termination of marriage by dissolution

24, This codifies general Califernia law and overrules the contrary
case of Dynan v. Gallinatti, 87 Cal. App. 2d 553, 197 P.3d 391 (1948)
{disposition void rather than voidable}. Codification would not affect
the equitable nature of the action to aveid a transaction, and
equitable defenses such as estoppel would still be recognized in the
action. 8ee, e.g., Mark v. Title Guar. & Trust €c., 122 Cal. App. 301,
9 P.2d 839 (1932),

25, This limitation periocd is consistent with existing law. See Civil
Code § 5127 {one year for action to avoid a disposition of real
property); Code Civ. Proc. § 338 (three years for recovery of personal

property).

26. This codifies general California law and overrules the contrary
case of Mitchell v. American Reserve Ins. Co., 110 Cal. App. 3d 220,
167 Cal. Rptr. 760 (1980) (setting aside disposition of non-Joining
spouse's interest in family home during marriage). See, e.g., Andrade
Development Co. v. Martin, 138 Cal. App. 3d 330, 187 Cal. Rptr., 863
(1982) (Mitchell case irreconcilable).
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or separation or by death, it should ordinarily be set aside only as to
the interest of the spouse who did not join in or consent to the
transaction. However, the court should have discretion to set aside
the transaction as to all interests in speclal circumstances, such as
where it is desirable to award the family home to the spouse who has
custody of the children or as a probate homestead. 1In any case, the
court should have authority to fashion an appropriate order that may,
for example, require restitution for the persen to whom the transaction
was made or provide for recovery of the value of the property rather
than the property.27

In addition to the limitation period for bringing an saction to
avold a disposition made without the required joinder or consent,
existing law seeks to achleve transactional security by validating a
real property dispeosition by a spouse acting alone in whose name real
property title stands, if made te a person in goed faith, for value,
without knowledge of the marriage relation.28 The ©policy that
supports this rule applies equally to cases 1nvolving personal property
where documents appear to vest title in one spouse alone and a
disposition of the personal property is made to a bona flde purchaser
or encumbrancer for value without knowledge of the marriage relation.
In such a situation the bona fide purchaser or encumbrancer who
reasonably relied on apparent title should be protected against

avoidance of the transaction; this would not preclude the aggrieved

27. Setting aside the disposition is not the exclusive remedy for =
disposition made without the joinder or consent of a spouse. See Civil
Code § 5125.1 (interspousal remedies).

28. The disposition is presumed wvalid in such a situation. Section
5127. It is +unclear whether the presumption is conclusive or
rebuttable. Compare Rice v. McCarthy, 73 Cal. App. 655, 239 P. 56
{1925) (presumption conclusive)} with Mark v. Title Guaranty & Trust
Co., 122 Cal. App. 301, 9 P.2d 83% (1932). See Marsh, Property
Ownership During Marriage, in 1 California Family Lawyer § 4.34 {(Cal.
Cont. Ed., Bar 1961); 2 H. Miller & M. Starr, Current Law of California
Real Estate § 13:31 (rev. 1977). The language of "presumption" should
be replaced with a clear statement of the rule that such a disposition
may not be set aside as to a bona fide purchaser or encumbrancer but is
_subject to remedial action between the spouges.




Staff Draft

spouse from seeking recompense In an appropriate case from the other

spouse at dissoclution of marriage or otherwise.

kihkhkkkknk

The Commission's recommendations would be implemented by enactment

of the following measure:

An act to amend Sections 5106 and 5110 of, to add Section 5117 to,
te add Chapter 4 (commencing with Section 5125.110) to Title 8 of Part
5 of Division 4 of, and to repeal Chapter 4 {commencing with Section
5125) of Title 8 of Part 5 of Division 4 of, the Civil Code, to amend
Section 420 of the Corporations Code, to amend Section 24603 of the
Education Code, tc amend Section 21210 of the Government Code, to amend
Section 10172 of the Insurance Code, and to amend Sections 3002, 3071,
3072, and 3073 of the Probate Code, relating to commumnity property.

The people of the State of California do enact as follows:

DISPOSITION OF COMMUNITY PROPERTY

Civil Code 125,110~-5125.51 added), Management and control
SEC. . Chapter 4 (commencing with Section 5125.110) is added to
Title B of Part 5 of Division 4 of the Civil Code to read:

CHAPTER 4. MANAGEMENT AND CONTROL

Comment. Chapter 4 (commencing with Section 5125.110} i1is a
recodification of the management and control provisions of former
Chapter 4 (commencing with Section 5125). The recodification leaves
intact the changes made by 1986 Cal, Stat. ch. 1091, Section 3 of that
act states:

SEC. 3. (a) It is the intent of the Legislature in
enacting this act to clarify and enhance the duties owed by
one spouse to another in managing ecommunity property. This
act shall not be interpreted or applied to adversely affect
rights of any party under existing law cther than a spouse.
Except as to actions authorized by [Section 5125.410(c)] of
the Civil Code, remedies under [Section 5125.410(a)] of the
Civil Code apply only to transactiona or events oceurring on
or after July 1, 1987.
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{b) It 1s the intent of this leglslation to set a
standard with regard to the financial and preperty rights of
the marriage which would promote an equal marital partnership
protecting the rights and establishing the responsibilities
of both parties equally.

{c) The Legislature intends that the management standard
controlling Sections 5103 and [5125.130] of the Civil Code be
the standard developed under the case law under Section 5103
of the Civil Code and that this uniform standard, subject to
further Jjudicial interpretation, control the two sections.
The amendments to [Section 5125.130] of the Civil Code make
clear that this standard is not intended to be lower than the
good faith in confidential relations standard developed under
Section 5103 of the Civil Code. They also make clear that
this standard is not intended to be as high as the highest
good-faith standard set forth in [former] Title 8 (commencing
with Sectlion 2215) of Part 4 of Division 3 of the Givil
Code. The =zmendments alsc extend the case law by making
express an cbligation to disclose assets and obligations upon
request prier to marital separation and by expressly
maintaining the standard of care that controls management of
cemmunity property prior to separation to the period after
separation or dissclution of marriage so long as the property
remains undivided by the parties or a court.

Article 1, General Provisions

§ 5125,110., Definitions

5125.110. Unless the provision or context otherwise requires, as

used in this chapter:

{(a) "Disposition" includes, but is not limited to, a transfer,
conveyance, sale, gift, encumbrance, lease, or exchange,

{b) "Management and contrel" includes disposition.

{c) "Property" means real and personal property and any interest
therein.

(d) "Record title"”, as it relates to perscnal property, means:

(1) Documentary evidence of title, the delivery of which is
necessary to transfer title to the property.

{2) In the case of an uncertificated security, registration of the
security as reflected in the records of the issuer.

Comment, Subdivision (a) of Section 5125.110 makes clear that the
term "disposition" is:used in a hbroad sense and is not limited to a
sale of the property. Subdivision (b) i included for drafting
convenience, Subdivision {¢) reflects the fact that real and personal
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property are treated the same in this chapter, except in special
cases. A reference to community property means any Interest in the
property, including the interests of either spouse in the property.

The reference 1in subdivision (d)(1) to documentary evidence of
title, the delivery cof which is necessary to transfer legal title to
property, includes (1) a certificated security and (2) a certificate of
title or registration issued by a governmental agency, such as for a
motor vehicle, vessel, or alrcraft.

Note, Earlier drafts referred ¢to "record title or other
documentary evidence of title”. As the Corporations Comnittee of the
State Bar Business Law Section points out to us, such an undefined
phrase could be read over-broadly to include bills of sale and similar
documents, even though such writings are not title documents. Any
piece of non-title paper could be construed to be "documentary evidence
of title”, resulting in a joinder regquirement contrary to the general
purpose of the community property disposition rules. Consegquently, we
have refined the provision in the current draft.

§ 5125.120, Either spouse has management and control
5125.120. Except as otherwise provided by statute, either spouse

has the management and control of the community property, whenever
acquired.

Comment, Section 5125.120 continues the substance of the first
portions of former Sections 5125(a) (personal property) and 5127 (real
property). It applies to all community property, whether acquired
before or on or after January 1, 1975, the date of inception of equal
management and contrel. This chapter contains exceptions to and
limitations on the rule of Section 5125.12(0. See also Section 5110.150
{management and control of community property by trustee), Fin. Code §
851 (management and control of bank account by spouse Iin whose name
account stands). Exceptions and limitations may also be found in a
marital property agreement between the spouses. See, e.g., Section
5312 (premarital agreement).

§ 5125.130, Duty of good faith
5125.130. (a) Each spouse shall act in good falth with respect to

the other spouse in the management and control of the community
property in accordance with the general rules which control the ac¢tions
of persons having relationships of perscnal confidence as specified in
Section 5103, until such time as the property has been divided by the
parties or by a court.

(b)Y The duty provided in this section includes the obligatjion to
make full diselosure to the other spouse of the existence of assets in
which the community has an interest and debts for which the community

may be liable, upon request.
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{¢) The case law defining the standard of care applicable to
Section 5103, but not the case law applicable to a trustee's duties,
applies to this section. In no event shall this standard be
interpreted to be 1less than that of good faith in confidential
relations nor as high as that established by the law applicable to a
trustee’s duties. For purpeses of thils subdivision, a trustee's duties
means the duties stated In former Title 8 {(commencing with Section
2215) of Part 4 of Division 3 of this code (as repealed by Chapter 820
of the Statutes of 1986) or in Division 9 (commencing with Section
15000) of the Probate Code.

Comment. Section 5125.130 continues the substance of former
Section 5125(e}. Special provisions of this chapter relating to
management and control are subject to the overriding duty of good
faith, which applies notwithstanding any implication in any provision
of thls chapter to the contrary. See, e.g., Section 5125.210 and
Comment thereto (power of disposition absolute); see also Section
5125,.110(b) ("management and control" includes disposition).

Noie.

Subdivisions (a) and (c) state the duty of good faith between
spouses in the management and conirol of community property. Jan
Gabrielson of Los Angeles has written to the Commission that this
standard is very difficult to figure ouf as it 1Is presently worded with
its series of cross references. "I understand from working with the
Commission and the original Bruch Report that the purpose is to impose
the highest possible standard short of imposing 1liability for bad
investmwents, but most readers will have a hard time figuring that out.
Perhaps Section 5125(e) should be revised to spell out here and now
what the duty of good faith consisis of in the context of managing
community property. instead of leaving the matter to a convoluted body
of case law that few people can understand.”

AB 2194 would have done this by replacing the duty of good faith
between spouses with a higher standard applicable to a fiduciary. The
Governor vetoed the bill, stating that:

I am concerned that, to the extent that an investment made
during a marriage lost money and was one that & prudent
fiduciary would not have made, this bill would provide =&
forum #0 recpen virtually all of those transactions. Since
spouses regularly make investments that fiduciaries would
never make, and becuase the dissillusionment and distrust
engendered by marital breakup often leads individuals to
expand litigation beyond reasonable limits, obvious problems
are created.

This whole erea is currently hotly debated in the legislature, the

courts, and now the Governor’'s office. The staff believes it 1is
- premature for the Commission to become involved in this issue.

—12-
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Under subdivision (a), the duty of good faith continues until the
property is divided. Mr. Gabrielson believes that this does not
resclve the issue of “whether and how the duty of good faith changes
after the parties separate and go to war.” The staff notes that it was
the intent of the Legislature expressly to extend the good faith
standard *"to the period after separation or dissclution of marriage so
long as the property remains undivided by the parties or a court.” See
the Comment to this chapter.

Subdivision (b) makes clear that a spouse must disclose the
existence of assets and liabilities if asked. Mr. Gabrielson states
that "It is anyone's guess whether there is a duty to disclose facts
affecting the value of asseis or one spouse’s opinion as to the value
of assets.” AB 2194 would have elaborated this provision to require
that the duty of spouses to each other includes "equal access to all
information, records, and books that pertain to the value and
character’” of the assets and debts.

This provision appears to have been an additional cause of the
Governor’s veto. The provision had been opposed in the legislature by
Justice Donald King, who believed the provision would result in a
number of properiy settlements being set aside due to lack of full
disclosure. Both Justice King and the California Judges Association
suggested that the time in which a property setilement would be subject
to set aside should be 1limited to six months. The proponents of the
bill argued that actually there would probably be fewer seitlements set
aside due to the enormous pressure to fully disclose all assets at the
time of settlement. In vetoing the bill, the Governeor said:

The finality of a judgment is a very important aspect of
family law for both spouses, because of the litigation
expenses and the emotional content of such proceedings.
Currently, it is fairly easy to set aside a judgment
incorporating & marital settiement agreement of the parties
during the first six meonths after issuance of that judgment,
but much more difficult thereafter. This bill could severely
impact the doctrine of finality by allowing either spouse,
even many years later, to appeal to a court to set aside a
Judgment and mariftal settlement agreement, based upon a
claimed breach of fiduciary duty.

§ 5125.140. Where spouse has conservator or lacks legal capacity

5125.140, Where a spouse either has a conservator of the estate
or lacks legal capacity to manage and control community preperty, the
procedure for management and control of the community property is that
prescribed in Part 6 {(commencing with Section 3000) of Division 4 of
the Probate Code.

Comment, Section 5125.140 continues subdivision (a) of former
Section 5128. Subdivisions (b) and {c¢) of former Section 5128 were
elaborations of subdivision (a) and are not continued because they are
unnecessary. See Section 5125.110{b) ("management and control"
ineludes disposition).
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§ 5125,150, Agency

5125.150. A spouse may act by duly authorized agent 1in the
management and control of community property, and may authorize the
other spouse to act as agent.

Comment , Section 5125.150 generalizes a provision of former
Section 5127 (real property joinder requirement may be satisfied by
duly autheorized agent).

Article 2. Disposition of Community Property

125,21 Power of disposition absclute

5125.210. (a) SubJect to the limitations provided in this
article, each spouse has abasolute power of disposition, other than
testamentary, of community property of which that spouse has management
and control, and may make a disposition of the property without the
Jeinder or consent of the other spouse.

{(b) Subject to Section 5125.220, the limitations provided in this
article apply whether or not title to the property is held in the name
of only one spouse.

{c) The limitations provided in this article do not apply to a
dispositicn of community property between the spouses.

Comment , Subdivision (a) of Section 5125.210 continues the
substance of the last portion of former Section 5125(a), which gave
either spouse absolute power of disposition of community personal
property. Subdivision (a) 1s subject to exceptions stated in this
article, including the requirement of Joinder for disposition of
community real property. Section 5125.230 {disposition of real
property). In addition to the specific limitations on the power of
disposition provided in this article, a spouse 1is subject to the
overriding requirement of good faith In the management and contreol of
the community property. Section 5125.130. For the power of
testamentary disposition of community property, see Probate Code
Section 6101.

Subdivision (b) is new. It parallels a provision of Section
5125,340{a) (written notice of disposition of business).

Subdivision (¢) 1s drawn from former Section 5127. The validity
and effect of a disposition hetween spouses 18 governed by law other
than this article. The limitations in this article may also be subject
to a marital property agreement.

14—
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§ 5125.220, Person in whose name perscnal property title stands must

oin
5125.220. {a) Except as provided in subdivision (b), each spouse
in whose name record title to community personal property is held must
join in a disposition of the property.
{b) If recoerd title to commmity personal property is held in the
names of both spouses in the alternative, either spouse may make a
disposition of the property without the joinder of the other spouse.

Comment, Subdivision (a) of 3Section 5125.220 codifies practice
under former law. Subdivision (a) governs community property,
including community property in joint tenancy form. It should be noted
that a married person may have his or her name added to community
property title. Section 5125.430.

Subdivision (b) makes clear that the Joinder requirement of
subdivision (a) 1s subject to an express direction in the title of
alternative rights. This proviaion does not extend to community real
property.

The application of the term "record title"™ to community personal
property is defined in Section 5125.110 (definitions).

12 Disposition real propert
5125.230. Both spouses nust Jjoin in a disposition of community
real property.

Comment, Section 5125.230 continues the substance of a portion of
former Section 5127.

§ 5125.240, Gifts

5125.240. (a) Except as provided in subdivision (b), a spouse may
not make a gift of community personal property or make a disposition of
the property without a valuvable consideration, without the written
consent of the other spouse.

(b)Y A spouse may make a gift of community personal property, or
make a disposition of community personal property without a wvaluable
consideration, without the written consent of the other spouse, if the
gift or disposition is usual or moderate, taking Into account the
circumstances of the marriage.

Comment Subdivision {(a} of Section 5125.240 continues the
substance of former Section 5125(b).

Subdivision (b) is new. It is drawn from comparable provisions in
other jurisdictions and is consistent with the traditional community
property rule applicable in Californla prior to 1891. See, e.g., La.
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Civ. Code Ann. art. 2349 (West Supp. 1983) (usual or moderate gifts of
value commensurate with economic status of spouses); Lord v. Hough, 43
Cal, 581 (1872) (manager spouse may without consent of the other make
reasonable gifts of community property). In making a determination
after the death of the donor spouse whether a gift is usual or moderate
the court should take into account such factors as amounts recelved by
the other spouse by will, successlon, gift, or other dispoaition,
including insurance proceeds, Jjoint tenancy, and inter vivos and
testamentary trusts, and any special or unique character of the
community perscnal property given.

Note., AB 2194 would have changed the reference in sgubdivision (a)
from a disposition of property "without a valuable consideration” to a
disposition of property "for an amount substantially less than its
value.” Despite surface appearances, these standards are not the same,
and the change would have altered existing California 1law, which
equates “valuable consideration” with ""good consideration” (Civil Code
§ 1605). Thus under existing law & spouse may make a disposition of
community property as part of a profit-sharing agreement, and the
disposition would not violate the gift statute, even though there was
not necessarily & guaranteed return on the property of an amount
substantially equal to the value of the property. Bank of California
v. Connolly, 36 <Cal. App. 3d 350, 1i1 Cal., Rptr. 463 (1973).
Evidently, this attempted change in Lthe gift standard was intended Lo
correspond to the change in the general management standard from good
faith to a fiduciary standard. The staff does not believe thaet it is
proper to use the gift statute as a means of imposing a management and
control standard, and would not incorporate the proposed AB 2194 change,

The concept of written consent in the marital context is
unrealistic, Perhaps oral consent should be wsufficient, with ths
burden of proof on the spouse making the transfer. AB 2194 would have
addressed this problem in an analogous way by excepting "gifts mutually
given by both spouses to third parties.” The staff would incorporate
in the draft both an oral consent and a mutual gift excepiion. (A
2194 would also except gifts befween spouses; our present draft
accomplishes this in Section 5125,210(c).)

The standard in subdivision {b) is flexible. Flexibility requires
lack of certainty. The Commission has made a judgment that flexibility
is better than an achbitrary limit of, say, 3500 (as provided in the
Uniform Marital Property Act).

At the September 1988 meeting the Commission requested research on
the issue whether a gift of community property made by one spouse
without the writien consent of the other spouse may be revoked by the
nonconsenting spouse. There are a number of cases on this point that
hold clearly that the nonconsenting spouse may revoke the gift in its
entirety during marriage and may revoke the gift as to that spouse’s
one-half interest after the death of the donor spouse. See, e.g..
Britton v. Hammell, 4 Cal. 2d 690, 52 P. 2d 221 (1935) (revocation of
entire gift of community real property during marriage); Lynn v.
Herman, 72 Cal. App. 2d 614, 165 P. 2d 54 (1546) (revocation of entire
gift of commmity personal property automobile during marriage);
Ballinger v. Ballinger, 9 Cal. 24 330, 70 P. 2d 629 (1937) (recovery of
one-half of gift of communiiy property stock after death); Trimble v.
Trimble, 219 Cal. 340, 26 P.2d 477 (1933) (recovery of one-half of gift
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of community real property after death). These remedies are subject to
the ordinary statutes of limitation for recovery of property--three
years in the case of personal property, five years in the case of real
property. Spreckels v. Spreckels, 172 Cal. 775, 158 Pac. 537 (1916):
Code Civ. Proc. §§ 318, 338.

The draft of the tentative recommendation affects these principles
in several ways. First, subdivision (b} of Section 5125.240 validates
a gift made without the wriiten consent of the other spouse if the gift
is "usual or moderate” taking intc account the circumstances of the
marriage. Second, the remedies provided in Section 5125.270 for the
nonconsenting spouse are modified so that (1) a good faith donee is
given some protection, (2) the statute of limitations for recision runs
within one year after the nonconsenting spouse had knowledge of the
gift {or three years after the gift was made, whichever is earlier),
and (3) the court may subject the recision remedy Lo terms and
conditions, or apply an alternate remedy, if it appears eguitable
taking into account the rights of all the parties.

AB 2194 would have provided a flat rule that in the case Of an
illegal gift of community property, any recovery may be only against
the spouse who makes the gift, Such a rule is obviously simpler and
more protective of security of transactions; whether it is correct in
relegating the injured spouse to remedies against the other spouse is
debatable, however. It would certainly encourage spouses acting in bad
faith (e.g. when the marriage is heading toward collapse) to iwmpoverish
the community with impunity by making gifts ¢to trusted friends and
relatives.

§ 5125,250Q0, Disposition of family dwelling

5125.250. A spouse may not make a disposition of a community
perscnal property family dwelling without the written consent of the
other spouse.

Comment, Section 5125.250 continues the substance of a portion of
former Section 5125{c).

Note, We're talking about a mobilehome here. Joinder, rather
than consent, would be more appropriate in this context,

125.2 cumbrance of household ds
5125.260. {a) A spouse may not create a security interest in
community property furniture, furnishings or fittings of the home, or
clothing or wearing apparel of the other spouse or minor children,
without the joinder of the cother spouse,
(b) Subdivision (a) does not apply to the creation of a purchase

money security interest.
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Comment Section 5125.260 supersedes former Section 5125{c).
Written consent is no longer required for a sale of community property
household furnishings and clothing.

125,2 voiding and setti side disposition

5125.270. (a) A disposition of commmity property made by a
spouse without the joinder or consent required by this article is
veidable upon order cof the court in an action commenced by the other
spouse before the earlier of the following times:

(1) One year after the spouse who did not Jjoin or consent had
actual or constructive notice of the disposition.

(2) Three years after the disposition was made.

(b) Subject to such terms and conditions or other remedy as
appears equitable under the circumstances of the case, taking into
account the rights of all the parties:

{1) A court order pursuant to subdivision (a) made during marriage
ghall set asgide the disposition of community property as to the
interests of both spouses.

(2) A court order pursuant to asubdivision (a) made after
termination of marriage by dissolution or legal separation or by death
shall set aside the disposition of commmnity property as to the
interest of the spouse who did not Jjoin or consent and may, in the
discretion of the court, set aside the disposition as to the interests
of both apouses.

(¢) If record title iz held only in the name of one spouse, the
disposition of community property by the spouse in whose name title is
held is not voldable pursuant to this section 1f made to a person in
good faith for value without knowledge of the marriage relation.

{(d) Nothing in this section affects any remedy a spouse may have
against the other spouse for a dilapositicon of community property made
without the joinder or consent required by this article.

Comment, Subdivision {(a) of Section 5125.270 makes clear that a
disposition in violation of the joinder and consent requirements cof
this artiecle 18 voidable rather than vold. This codifiea general
California law and overrules the contrary case of Dynan v. Gallinatti,
87 Cal. App. 24 553, 197 P.2d 391 (1948) (dispositicen void). Although
subdivision (a) codifies the action to avoid a disposition, the action
remains equitable in nature and equitable defenses such as estoppel may
still be recognized. See, e.g., Mark v. Title Guar. & Trust Co,, 122
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Cal. App. 301, 9 P.2d 839 (1932). Subdivision (a) also imposes a
statutory limitation period on an azction to aveid the disposition,
consistent with prior law. See former Section 5127 {one year for
action to avold a disposition of real property): Code Giv. Proc, § 338
{three years for recovery of perscnal property).

Subdivision (b) codifies general California law that a disposition
avoided during marriage must be set aside as to the interests of both
spouses, not Jjust as to the Iinterest of the mnon-joining or
non—consenting spouse., See, e.g., Britton v. Hammell, 4 Cal, 24 690,
52 P.2d 221 (1935} (community real property); Lynn v. Herman, 72 Cal.
App. 2d 614, 165 P.2d 54 (1946) (gift); Mathews v. Hamburger, 36 Cal.
App. 2d 182, 97 P.2d 465 (1939) (personal property); Andrade
Develepment Co, v. Martin, 138 Cal. App. 3d 330, 187 Cal. Rptr. 863
(1982) (contract to convey real property). This overrules Mitchell v,
American Reserve Ins. Co., 110 Cal. App. 3¢ 220, 167 Cal. Rptr. 760
{1980) (setting aside disposition of non-joining spouse‘'s interest in
family home during marriage). Where a disposition is set aside after
termination of marriage by disseclution, separation, or death, the court
will in the wusual case 8et aside the disposition only as to the
non-joining or non-congsenting spouse s0 as to effectuate the
dispesition as to the interest of the spouse who made the disposition.
See, e.g., Pretzer v. Pretzer, 215 Cal. 659, 12 P.2d 429 (1932)
(community real property after dissolution}; Trimble v. Trimble, 219
Cal. 340, 26 P.2d 477 (1933) {commmity real property after death);
Ballinger v, Ballinger, 9 Cal.2d 330, 70 P.2d 629 {(1937) {(community
personal property after death); Gantner v. Johnson, 274 Cal. App. 24
869, 79 Cal. Rptr. 381 (1969) (community real and perscnal property
after death). However, paragraph (2) of aubdivision (b) does mnot
mandate this result and recovery of the whole property may be proper in
a case, for example, where it is desirable to award property such as a
family home to the spouse who has custody of the children or as a
probate homestead,

Under subdivision (b) the court has discretion to fashion an
appropriate order, depending on the circumstances of the case. The
order may, for example, require restitution for the person to whom the
disposition was made, or provide for recovery of the value of the
property instead of the property.

Subdivision {c) supersedes the presumption of valldity of former
Section 5127 and extends it to personal as well as real property.
Subdivision {c) adopts the construction of this provision given by Rice
v, McCarthy, 73 Cal. App. 655, 239 P. 56 (1925).

Subdivision (d) makes clear that this section does not provide the
exclusive remedy where a spouse has made a disposition of community
property without the joinder or consent of the cother spouse. It may be
proper in a dissolution case, for example, simply to allow one spouse
an offset for the value of the property disposed of out of the share of
the other spouse, or to give the spouse a right of reimbursement. See
also Article 4 (commencing with Section 5125,410) (interspousal
remedies).

Note, The Comment to subdivision (b) indicates that restitution

may be regquired where & disposition is voided. Should restitution be
required in every case? This issue was raised at the interim hearing.
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Article 3., Community Personal Property Business

§ 5125.310., Community personal property business defined
5125.310. As used in this article, "community personal property

business" means a business or an interest in a business that is all or
substantially all community personal property, including personal
property used for agricultural purposes.

Comment, Section 5125.310 contlinues the substance of portions of
the first and second sentences of former Sectiom 5125(d).

§ 5125,320, Primary management and control

5125.320. A spouse who is operating or managing a community
personal property business has the primary management and control of
the business.

Comment, Section 5125.320 continues the substance of a portion of
the first sentence of former Section 5125(d).

§ 5125.330, Business transactions

5125.330, {(a) Subject to the limitations provided in Article 2
{commencing with Section 5125.210), a spouse having primary management
and control of a community personal property business may act alone in
all transactions.

(b) Notwithstanding Section 5125.230, a spouse having primary
management and control of a community personal property business may
transfer title to the lessee's interest in any lease of real property
related to the business without the joinder or consent of the other
spouse provided that the lease agreement does mot identify the other
spouse as a lessee.

Comment. Subdivision (a) of Section 5125.330 continues the
substance of a portion of the second sentence of former Section
5125{(d). The 1limitations provided in Article 2 include Sections
5125.230 (disposition of real property), 5125.240 (gifts), 5125.250
(disposition of family dwelling), and 5125.260 {encumbrance of
household goods).

Subdivision (b) is new. The existence of a real property lease
does not have the effect of converting a community personal property
business inte a community real property busineas.

- Note, Subdivision (b) has been added at the suggestion of the

Corporations Commitiee of the State Bar Business Law Section, which
points ouft subdivision (a) may be a problem where the managing spouse
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is selling a small business that includes a leasehold interest in real
property. The existence of the lease should not have the effect of
exposing the transaction to the limitations on disposition of real
property, with the atitendant title problems and lack of certainty for a
transferee of the business.

12 4 Written notice of disposition of business

5125.340. (a) A spouse having primary management and control of a
community personal property business shall give prior written notice to
the other spouse of any transaction that involves a disposition of all
or substantially all of the perscnal property used in the operation of
the business, whether or not title to that property is held in the name
of only one spouse,

(b) Subdivision (a) deces not apply to any of the focllowing:

{1) A change of the form of the business.

{2) A transaction as to which written notice is prohibited by the
law otherwise applicable to the transaction.

{¢c) Remedles for the fallure by a managing spouse to give prior
written notice as requlred by this section are only as specified in
Article 4 (commencing with Section 5125.410)., A failure to glve prior
written notice shall not adversely affect the valldity of a transaction
nor of any interest transferred.

Comment, Section 5125.340 continues the substance of a portion of
the second sentence, and the third, fourth, fifth, and sixth sentences,
of former Section 5125(d). See alsc Section 5125.110(a) ("disposition”
defined).

Article 4, Interspousal Remedies

§ 5125.410, Claim for breach of duty
5125.410. (a) A spouse has a claim against the other spouse for a

breach of the duty imposed by this chapter that results in substantial
impairment to the claimant spouse's present undivided one-half interest
in the community estate.

(b) Except as provided jn subdivision {c¢), any action under this
gsection shall be commenced within three years of the date the claimant
spouse had actual knowledge that the transaction or event for which the

remedy is being sought occurred.
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{c) The time limitations provided in subdivision {(b) do net apply
to an action brought under this section on the death of a spouse or in
conjunction with a proceeding for legal separation, dissolution of
marriage, or nullity,

{d) The defense of laches may be raised in any action brought
under this section,

{e) Except as to actions authorized by subdivision (c), remedies
under this section apply only to transactions or eventa occurring on or
after July 1, 1987.

Comment . Subdivision (a) of Section 5125.410 continues the
substance of former Section 5125.1(a). Subdivisicns (b)-(e) continue
the substance of former Section 5125.1(d).

Note, AB 2194 would have revised subdivision (a) to state that
“substantial impairment” includes, but is not limited to, *a single
transaction or a pattern or series of transections, which transaction
or transactions would cause or have caused a deitrimental impact’” to the
other spouse’s interest. The staff cannot tell from the language of
this revision whether it 1is intended %o locsen the ¥substantial
impairment” standard to one of "detrimental impact.”

§ 5125.420, Account and court determination

5125.420. A court may order an account of the property and
obligations of the spouses and may determine the rights of ownership
in, the beneficlal enjoyment of, or access to, community property, and
the classification of all property of the spouses.

Comment , Section 5125.420, Sectlion 5125.420 continues the
substance of former Sectien 5125.1(b), substituting "aspouses" for
"parties to a marriage."

§ 5125.,430, Adding name to title to property
5125.430. A court may order that the name of a spouse shall he

added to community property held in the name of the other spouse alone
or that the title of community property held In some other title form
shall be reformed to reflect its community character, except with
respect to any of the following:

{a) A partnership interest held by the other spouse as a general
partner. )

{b) An interest in- a professional corporation or professional

assoclation.
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{c) An asset of an wnincorporated business if the other spouse is
the only spouse involved in operating and managing the business,

{(d) Any other property, if the order would adversely affect the
rights of a third person.

GComment Section 5125.430 continues the substance of former
Section 5125.1(c). Where title to property stands in the names of both
spouses, both must join in a disposition. Section 5125.220 (person in
vwhose name title stands must join).

§ 5125.440, When consent reguirement may be dispensed with

5125.440, In any transaction affecting community property in
which the consent of both spouses 1s required, the court may, on the
motion of a spouse, dispense with the requirement of the other spouse's
consent 1f both of the following requirements are met:

{a) The proposed transaction 1s in the best interest of the
commmity.

{b) Consent has been arbitrarily refused or cannot be obtained due
to the physical incapacity, mental incapacity, or prolonged absence of
the nonconsenting spouse.

Comment, Section 5125.440 continues the substance of former

Section 5125.1(e).

Note, Apparently this section may be used either prospectively to
excuse & consent reguirement or retrospectively Lo validate a
disposition made without & reguired consent, although we have Ffound no
legislative history on this, Perhaps a note in the Comment is
appropriate.

This section arguably should extend to joinder as well as consent
regquirements.

There is &lready iIn existence a fairly detsiled scheme iIn the
Probate Code for obtaining court authority to act for a legally
incapacitated spouse. Cf. Section 5125.140. That scheme answers many
guestions not answered by this section, such as the proper court, the
notice required, etc, This section is broader in its coverage.
however, applying to prolonged absence and to arbitrary refusal as well
as to incapacity. The substance of this section might be worked into
the Probate Code scheme.

125.4 Procedural aspects of action under this article
5125.450. An action may be brought under this article without
-filing a proceeding for disseclution of marriage, legal separation, or
nullity, or may be brought in conjunction with the preceeding or upon

the death of a spouse,
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Comment ., Section 5125.450 continues the subgstance of former
Section 5125.1(f).

Notle., Jan C. Gabrielson of Los Angeles writes us, "The
availability of pendente lite relief is another unaddressed issue....If
a party files an action and has to wait five years for a trial, these
statutes may not be much help.” It would be possible to extend Section
4359 (authority of court to make ex parte restraining orders) to apply
to actions under this article as well as actions for dissolution., IF
that is desired.

Article 5. Transitional Provisions

5125,51 Transitional provisions

5125.510. <{a) This chapter applies to a disposition of community
property made on or after January 1, 1991, regardless of whether the
property was acquired before, on, or after January 1, 1991,

{b) A disgposition of community property made before January 1,
1991, is governed by the law applicable at the time of the disposition.

{c) A reference to, or an Incorporation by reference of, former
Section 5125, 5125.1, or 5127 in a trust or other instrument executed
before January 1, 1991, shall, on or after January 1, 1991, be deemed
te refer to or incorporate this chapter.

Comment, Section 5125.510 makes clear that enactment of this
chapter is not intended to validate or invalidate any disposition made
before its enactment; such a dispositien is governed by former law.

CONFORMING CHARGES AND REPEALS

Civ Code 1 technical amen t loyee benefit or savings
plan

SEC. . Section 5106 of the Civil Code is amended to read:

5106. <e) Notwithstanding the--previsieons—of-Seetion-5105——and
51aSr-whenever any other provision of this title;

{a) Whenever payment or refund 1s made to a participant or his the
participant's beneficiary or estate pursuant to a written employee
benefit plan governed by the Employee Retirement Income Security Act of
1974 (P.L. 93-406), as amended, sueh the payment or refund shall fully
discharge the employer and any administrator, fiduciary or {insurance
company making sueh the payment or refund from all adverse claims
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therete unless, before sueh the payment or refund is made, the
administrator of sueh the plan has received at its principal place of
business within this state, written notice by or on behalf of some
other person that suweh the octher person claims to be entitled to sueh
the payment or refund or seme part thereof. Nothing eentained in this
seetion—shall -affeet— subdivigion affects any claim or right te any
sueh the payment or refund or part thereof as hetween all persons other
than the employer and the fiduciary or insurance company making eueh
the payment or refund. The terms "participant”, "beneficlary"”,
“employee benefit plan®, "employer", "flduciary" and “administrator"
shall have the same meaning as provided in Section 3 of the Employee
Retirement Income Security Act of 1974 (P.L. 93-406), as amended.

(b) Netwithestending——the--provisions—of--Seetions-—5106--and—5125;
whenever Whenever payment or refund is made to an employee, former
employee or his the beneficlary or estate of the employee or forger
employee pursuant to a written retirement, death or other employee
benefit plan or savings plan, other than a plan governed by the
Employee Retirement Income Security Act of 1974 (P.L. 93-406), as
amended, suek the payment or refund shall fully diacharge the employer
and any trustee or insurance company making sueh the payment or refund
from all adverse claima theretc unless, before sueh the payment or
refund 13 made, the employer or former employer has recelved at its
principal place of business within this state, written notice by or on
behalf of some other person that sueeh the other person claims to be
entitled to sueh the payment or refund or seme part thereof. Nothing
esntained in this seetion-ehall-affeet gubdivision affects any claim or
right to any—sueh the payment or refund or part thereof as between all
persons other than the employer and the trustee or insurance company
making eueh the payment or refund.

Comment, The amendments tc Section 5106 are technical,

Civi] Code § 5110 (amended), GCommunity property

SEC. . Section 5110 of the Civil Code 1s amended to read:

5110. Except as provided in Seetiens—5107/--5108y—and-5136 this
chapter, all real property asituated in this state and all personal

property wherever situated acquired during the marriage by a married
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person while domiciled in this state, and property held in trust
pursuant to Section 5110.150, is community property; but whenever any
real or personal property, or any interest therein or encumbrance
thereon, is acquired prior to January 1, 1975, by a married woman by an
instrument in writing, the presumption is that the same is her separate
property, and if so acquired by the married woman and any other person
the presumption is that she takes the part acquired by her, as tenant
in common, unless a different intention 1s expressed in the instrument;
except, that when any of the property is acquired by husband and wife
by an instrument in which they are described as husband and wife,
unless a different intention is expressed in the instrument, the
presumption 1s that the property is the community property of the
husband and wife. The presumptions in this section mentioned are
conclusive in favor of any person dealing in good faith and for a
valuable conslderation with a married woman or her legal
representatives or successors in interest, and regardless of any change
in her marital status after acquisition of the property,

In—-eapes-—where—a—married-voman--has—econveyedy—or—shall--hereafter
eonveyy—-real —property--whieh - she-acquired--prior—-to--May—319,--1889-—the
husbandy—or-his—helrs—er—assignay—of-the—marsied woman,—-ohall--be-barred
£rom-—pommeneing——er——maintaining--any——aetion-——to—show—that-—the——real
PEOpEerty—was—ecommunity--property, or —to—recover—the—real--property-£rom
and—afterone-year-—freom—the—filing for--record—in-the-reecorderto—office
of-the-conveyaneesy—respectivelyr

Ags uged in this section, personal property does not include and
real property does Include leasehold interests in real property.

Comment, The first paragraph of Section 5110 is amended to
correct section references. Former Section 5126 is now Section 5117.
This chapter also includes other exceptions to the first portion of the
first sentence of Section 5110, See, e.g., Secticns 5110.710
(transmutation), 5118 {(earnings and accumulations while separate and
apart), 5119 (earnings and accumulations after legal separation).

The second paragraph 1s deleted because it 1s obsolete. The
likelihood that the paragraph could apply to a current transfer is
extraordinarily remote, and in any case general statutes of limitation
otherwise applicable generally cover the situation addressed by this
paragraph, See, e.g., Gode Giv. Proc. §§ 315-330 (time of commencing
actions for recovery of real property); former Civil Code § 5127 (bona
fide purchaser protection for persons who take title from a married
person).
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Note, Pursuant tc the Commission's direction, the staff has made
inquiry of the tiile insurance indusiry whether they would have any
probleas with deletion of the second paragraph of this section. Larry
Green of the California Land Title Association has informed the staff
that they would have no problem with this deletion.

Civil Code 1 added rsonal ury d e _awa
SEC, . Section 5117 is added to the Civil Code to read:

11 a) All money or o rope recelv or to be recefved
by a rgon in satisfaction ud t for damages f er
injuries or pursuant to an agreement for the settlement or compromise
of a claim for such damages js the separate property of the injured

ergson if the cause of acticn for dama arose as follows:

the rend on of a d ee_ o al ge on a

judgment of disgclutjon of a marriage,

e either spouse, If he or she is e injure erso is
living separate from the other sgpcuse,
This subdivision shall apply retroactively to any case where the

roperty rights the marriage have not been finally adjudicated by a
decree of dissolution or separation,

b otw and subdivision (a), 1f the spouse of the ured

ergon has pail es by reason of the ougse's personal injuries

from hia _or her separat roperty or from the co ty property, he o

she i1s entitled to reimbursement of his sgeparate property or the

community oproperty for such expenses from the separate property
recelved by his or her spouse der su vigsion (a

C otwithstandi subdivision {a 1f one spouse has a cause of
action against the other spouse which arcse during the marriage of the

parties, money or property pald or to be paid by or on bhehalf of a
arty to his or her spouse of tha arriage in satisfaction of a

udgment for d e or personal uries to su spouse Ursuan
to an agreement the settlement or compromise of a cla for such
damages is the separate property of the injured ouse

Comment. Section 5117 renumbers former Section 5126 without other
change.
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Civil Code 5125-5128 {(repealed Management and control of marital
propertg
SEC. . Ghapter 4 {(commencing with Section 5125) of Title 8 of

Part 5 of Division 4 of the {ivil Code is repealed.

Nole. The text of the repealed sections, with Comments indicating
their disposition, is set out below.

CHAPTER—4~—-MARAGEMENT-AND-CONTROL-DFP-MARITAL-PROPERTY

12 repealed ommunit ersonal propert

$125+——-(a)--Bxreept-as-providedin -gubdivisione—(b)}y—{e)y
and-{dj)-and-Seetiong—5110-150-and-5128—either-spouse-has—the
management—-eand--eontrol-—eof—the -community-—personal —propertyy
whether—-aequired-prior-to——op—on——or—afterJanuvary—1—-19754
with——1ike —abaelute——pewer——of —digpeaitiony——oether——than
testamentaryy—ad-the-apouse-has—of-the-separate--estate—ofE-the
speuser

£{b)—A--opouse--mey-not—make--a—gift—of —communityv--personal
prFopertyy—or—-diopose-of community-persenal-preperty—without-a
valuable—eonoiderationy,—wlithout--the -written—eonsent—of—the
ether—spouber

£ey-A-apouse-may-net—aell,—eonvey - -or—encumber—eoBmnunity
perasnal-—preperty—uped-—an——the-——fapiliy—dwelling,—or—the
furniture,—Furniohingsy--oe—-fittinge-—of—the--homey--8r—the
elething—-or--wearing --apperel—ef—the-other--spouse—or--nines
ehildren-whieh—is--communlity-persenal--preperty,—without—the
weitten-consent—ef-the—other-apeuser

£d)-Exeept—ao--provided-in-—subdivisiens—{b)—and (o) —and
in--Beation—Hlid/y——a—spouse——vwho——ie--eperating—-—eor menaging-a
businesp——or——an——interest——in——a--buniness——-that—in—all-—os
subetantially—all-ecommmity personal-—preperty-has-the-primary
menagement—and--control-of—the-businens—orinterest~——-Primary
ranagement—and--control--means—that-the-managing-speuse—nay-aek
alene-in-all-transaetions-but-—shall-give prlor-written-notiee
to—the--other spouse—ef-any-saley—leasey-exechange;—eneumbrance
ez—-other —depogition—ef-——all-—er-substantially —all--of —the
persenal--—property--used——in--the—operation—of--the-businessn
£ineluding-personal-preperty—-used for—agrieultural -purpeses)y
whether-or-not--title-to-that-preperiy-do--held-in-che-name-of
enly—one-—-apouse r—Written—-notice-4e--noty—however,—required
when——-prohibited--by-—the--law—otherwise—-applieable——to-—the
£ransaetion~y

Any--ohange--of—the-—form—eof—a-bueiness—io--not-—subjeet—to
the-reguirement—of-weitten-notice~

Remedies——Ffor—the failure-by—a-managling-opouse—to-give
prior-written-notice-an-reguired-bv this-subdivision-are-enly
ap——opeelfied--in-fection-5135+1+—A-foallure —to—give —prioxr
wreitten-aetiee shall not-adversely-affect —the-yelidity--0f-a
transactioh-Ror—of-any-interept-transferredy

{e)-Fach--spouse--shall aet—in—geod-faith-with-respeet—te
the—other-—spouge—in—the——management——and——eontrol—of—the
ecommunity-property-in-aeceordance-with-the-—general-rulea-whieh
eontrol-—the——aotions —-0f-—persons--having——relationshipas——of
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persenal—-confidence-—an-speeified-inSeetion 5103 —until-gueh
time-as-the-preperty-—-has-been-divided-by—the—parties—-or-by-a
eourt+——-Thin——duty--ineludes—the-—obligation——to--make--£ull
diselesure—to—the--other—gpouse-of-the--exlatence of£-assets—in
whieh--the-—eommunity—has—an—-intereat-and--debto-For—which-—the
eommunity-gay-be-liabiey—upon—requests——The-cage-law-defining
the-stendard--of--care-applieable-to-Seetion-5103—but-—not-the
eage——law-—appliecable-——to——former—-Fitle—8—{commeneing—-with
Seetien—-32215)—of—Part—4—of—DPivision—3—of--this—-vode-{as
repealed-by-—Chaprer-830—ef—the-Statutes—of1986)-or—Diviaien
0——{eommencing——with—Seetion——-15000)—eof——the-—Probate—GCodey
applies—teo--this seetion—-Ffa-ne—event-shall--this-standard-be
interpreted———+to—-be-—less--than--that-——-ef--good-—-faith——in
eonfidential-——relations—ner—as—hisgh —as--that—established-—by
former—Title-—§-{commencing—with-Seetion—-23815)-—of£-Part——4-of
Piwigien—3--of-thisg—eede—-{ap—repealed-tb--Chapter-820--0f —the
Statutes-—-efF—1086)—or-—-Bivision—0-——(commencing-with--Seetion
15600)-of-the-Probate-Goder

Comment, The substance of subdivision {(a) of former
Section 5125 1s continued in Sections 5125.120 (either spouse
has management and control) and 5125.210 {power of
disposition absolute).

The substance of subdivision (b) is centinued in
subdivision (a}, and limited in subdivision {b), of Section
5125.240 (gifts).

Subdivision (¢} 1is superseded by Sections 5125.250
(disposition of family dwelling) and 5125.260 (encumbrance of
household geoods).

The subatance of subdivision (d) 18 continued in
Sections 5125.310-.330 {community perscnal property business).

The substance of subdivision (e} is continued in Section
5125.130 (duty of good faith).

125,.1 epealed terspousal remed

5138 yis——-f-8)—A-Bpouse-hag—a—-elalm--against-the-—-other
speuse--for-—a-breach--of-the—-duty-imposed-by—-Section-5135 -0
51a7-+that--resulte—in—--eubstantiel —impairment—to—-the-elaimant
apeupelp-pregent—undivided--one—half-interest—in-the-eommunity
estate~

£y —A—ecurt--may—order-an-aeccountingof the--preperty-and
ebligations—-of-—the—parties——to—a—marriage—and-may—dekerpine
the-prights-—of-ownership-—in—-the-benefieoial -enjoyment--ofy—or
ageess--to,—community--property—and-the—elassifieatisn-of-all
property—of-the-parties—te—-a-marriager

£fe)-A-eourt—may-erder-that—the-name-—of—a-apoune—shall-be
added——to—community—-preperty-held —in—the-name—of—the-other
speuse—alene—or-that-—the-£itle-of—commmity--property-held-in
pome——other——title——form——phall--be—reformed —to-—refleet—ite
eommunity-—charactery——exeept—with——respeet——to——any——ef-——the
follewing+

© £1)-A-partnership-interest-held-by—the--other spouse-as—a

general-partReEr

£33—dn——interest-——in—a—prefessional-—-conporation--eor
profegsieonal-asseeiationy
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{3)—An-anset—of-an—unincorporated -business-1£ -the-ether
epouge-—is—the--only -speuse—invelved—in-operating-and-—managing
the-business~

£4)-Any—-other property—if-the—revinion--would-adversely
affeet-the-rightg—oef-a—-third-pereen~

£343{1)-Execpt——as—-provided-in-—paragraph—{2);—any--action
uadez--gubdivieion-{a)—~ohall--be--commenced—within-three-years
of—-the--date—a—-pebitioning -opeuse-had-—saectual-—lmowledge—that
the-4transaetionorevent—for-vhich-the-remedy—is—being-sought
oeeyrredy

£2)—An—eetieon—may—be—ecommeneed—under-this-seetion—vpen
£he—death-of-a—spouse——o0r-in—-econjumetion—with-an--setion-for
legal-aeparation;—dissolutionof marriager—or-aullity-without
regard—co—the-time-limivationn—net-ferth-in-paragraph—£l)~

£33—The-defenpe—oi--laches-may-be--ralsed—in-any-aetion
breught-under—this-seetiony

£4)—Exeept—an—-to—aetions-—authorized—by--paregreph - {235
remedien—under—subdivieion-{a)—-apply-only-te--trangactions—or
evento—oesurring—on-or—after-July-1;-1987~

{e)--In-—any—trensaction—affecting —eommunity—property—-in
whieh—the—-consent——of both-epouses—in-requiredy-the—court—mayy
upon—the-motion—of-a-opousey—dispense with-the -reguirement-of
£he-—other——apousels——eonsent-—if ——both-—of—-the-—follewing
zeguirementa-are-met+

£1)—The--propoped —transaection—is—din-the--best-lnterest-of
the-eompunity~

{3)}—-Gonsent--has—-been—-arpitrarily —refused-or—-cannoct-be
abtained—-due—to—the--physieal-ineapaeityy-mental-—ineapasityy
sr-prelonged-aboence-of-the-nonconsenting—-spouser

££3-Any—aetien-may—be-brought under-this seetion-—without
£1ling——-an ——aetion——for——disgelution —of-—mareriege,——legal
separationy—er-nullityy;—oer-may-bebroughtineenjunctien-with
the-aetion—or-upen—the—death-of-a-spouser

Comment., The substance of subdivision (a) of Section
5125.1 is continued in subdivision {(a) of Section 5125.410
(claim for breach of duty).

The substance of subdivisien (b) is continued in Section
5125.420 (accounting and court determination).

The substance of subdivision {(c)} is continued in Section
5125.430 {adding name to title to property).

The substance of subdivision (d) 1is continued in
subdivisions (b)-(e) of Section 5125.410 {claim for breach of
duty).

The substance of subdivision (e) is continued In Section
5125.440 (vhen consent requirement may be dispensed with}.

The substance of subdivision (f) is continued in Section
5125,450 (procedural aspects of action under thils article).

12 ealed ersonal injury damage aw
513fy——{a)-All -money-or-other-property-received—or-te-be
repeived--by——a—pereon—in—patinfaectisn—of——a——judgment——£or
damages—fer-perpsonal—injurics—or-pursuant—te—an-agreement—£or
the—setilement--or-conproniee—of—a—elaim -for—such-—-damages—ia
the-—-separate—property—ef--the-injured—person-1£ the—eause—of
aetion—for-sueh-damages-arose—as—£followss
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£13—After-the rendition-eof-a—deeree—-of-legal--geparation
er—a—judgment—of-disnolution—of-—a-marriages

£2)-While-—either-spouge;——if-he--0x-she—-ip-the-—injured
persoRy—ie—tiving-eeparate—from—the-ether-apouser

This--subdivision—shall-apply-retroactively-to—any-—eage
where——the--propesty--righta--of-—the--marriage—have—not—-been
£inally-adjudicated-by-a—deerece—of—disselution-or—separation+

£by—Notwithetanding —subdivisien—{a)y—if—the--gspouse—of
the—injured——person——has——paid——expenses—-by——reagon—ef-—the
spouselp—personal-—injuries-from—hie-or--her -eeparate—property
o —from-the—-eopmunlty - property,——he-—or—she--lo—entitled—teo
seimburaement——of--his——separate—preperty—eor——the——ecommunity
property——for——sueh ——expenses——from——the —peparate-——property
reeeived-by-his—er-her-spouse-under—-subdivinien-{al)+

{e)-Netwithatanding-subdivisien—{a}y-if--one--spouse--has—a
eause—of aetion—against—-the —other—spouse—whicharese—during
the-mearriage—of-the parties-monecy-or-property—paid-or-te-be
paid-by—op-on-behalf-of—a-party-tohis-or-her-apouse—ef-that
marriage-—in——satinfaetion—of-—-a—judgment—for——damagen—iEor
perponal—injuries--to-—sueh-opouse—or--pursuant-—to--an—agFeement
for—the-pettlement—-or—copprompiee —ef—a—-eclaim -for-puch-damages
in-the-geparate—property—of—the-injured-apouses

Comment, Former Section 5126 is renumbered a2s Section
5117 (personal injury damage awards) without other change.

§ 5127, Commmity real property
5127 ——Exeept—as--provided-—in-—Seetionn-5310,150-and-51285

either—ppouse-han—the—management—and—-eontrol—of-the-copmunity
real—-propertyr—-whether—aoquired -prier—to——ep—-on—or--after
Japuary—I—-1975 ;- —but--beth—apouses—either persopally-—or—by
duly—-authoriged--agentr-must-Join-in--exesuting-any—instrument
by—whiech-gush—eopmunity-real-property—-or-any—interest—therein
is—leaged -for-—a-—longer--peried--than—ene--yeary—or--ig-soeldy
eonveyedy—or——eneumbered4—providedy——howevery——that——-nething
herein——eontained - shall-—-be--eonstrued-——to-—apply——to—a—leasey
moFEgagey—CoRvVeyanee;—or--transfer of-real-property--or-of-any
interest-4in--real -propesty-between-husband-and-wifes—providedy
alaey—howerer,—that--the--pele—leaney—-cotibiact —Hortgage —oFr
deed--0f-+the--husband-helding—the-—-reeoprd-title——to-—community
real—-propertify—to—a—-tesgee,— pirehaser;—or—eicumbTaneesy-—in
good—faith-—without-lmewledge-of the--marrieage-relationy—shall
be-presumed-to-be-valid-if-exeented—prior-to-January-1y-1975y
and——that--the--sele—-leasge,——eontasty-—mortgagey——or—deed —of
either—apouser—holding——the--resord-—title——to—commmity—real
preperty——to—a—lesneey—purchages - or —-efrctimbrancepy—in-good
£aith-without--lenowledge—of--the-marriage-—-relation;—shell--be
presumed——to—tbe—valid —if-—exeocuted-—on—er-—after—Janvary—1y
1935+ ——Ho-—action-—teo—-avoid--any—-instrument-mentioned —in-thia
seetiony——affecting--any -property—-otanding of —reecord-—in—-the
neme—of-—either-—apeuge—-alone,—-executed-by--the —-spouse—-aloney
shall-be—-commenced--after-the—eipiration—of--one--year—£from—the
£iling-for—reserd-ef-ouch—instrument—in -the--recorder'in-offiee
. in—the—-county--in-whieh—the-land--losituete - —-and-ne—aetion—to
aveid—any-inntrupent—mentioned-inthie-sectionaffectingany
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preperty-standing-of-reeord-in—the-name-of the--husband-aleney
whieh-was—exeouted--by-the-husband-alene—-and-—£iled -for—reecord
prieor—to--the—time--this —aet—takes-—effeety—in--the--reeornderls
of fiee—in—the—eounty--in-whieh-the—land-is--situate-shall-be
esmmeneed—after—-the--epiration-of-ene-—srear--£rom—the-—-date-on
whieh—this-aet—takea-effeety

Comment, The substance of the flrst clause of the first
gentence of former Section 5127 is continued in Sections
5125.120 (elther spouse has management and control), 5125.150
{agency), and 5125.230 (dispoaition of real property), with
some expansion of the types of disposition for which Jjoinder
i1s required. BSee Section 5125.110(a) ("disposition" includes
transfer, conveyance, sale, gift, encumbrance, 1lease, or
exchange). The substance of the second clause is continued
in subdivisicen (b) of Section 5125.210 (power of disposition
absolute)., The third clause is superseded by subdivision (c)
of Section 5125.270 (avolding and setting aside disposition).

The second sentence is superseded by subdivision (a) of
Section 5125.270 {avolding and setting aside disposition).

12 repealed Mana ent and control where spouse has

conservator or lack egal capatcit

5128+——{a)-Where—one—on-both-of-the-speunes—either-hap-o
eongervater—of—the--eatate—or—lacks--legal-eapaeityv——to--manage
and—eontrol-—community —propertyy—the-procedure —£or-management
and—control—{whieh--ineludes—-dlasposition)—-of-—the-—community
property——ia—that——preperibed——4in—Part——b——{eommeneing—with
Seetion-3000)-of-Divigion—4—of-the-Probate-GCedes

£by-Where-eone—or—-both-spouses—either-has—a—eonservator
of-the—estate--or—laecka—-legal-eapacity—to-—give-—consent—to-—-a
gi - of-—-compunity---pereocnal-—-preperty——without—a-—valuable
esnsideration——as-—-regquired--by——Seetion--5125%—or—to—a—naley
eonveyaneay—or—-encunbrance--of —eommani-ty-peroenal-property—£for
whieh--a-eonsent—ie--regquired-by-Section—$135, - +the-proeedure
for—-puch-—gifer—dispositiony—sale,conveyrance,or—eneumbranee
{a—that—preseribed--in-Part—bH—Cecmmeneing —with--Seetdon-3000)
ef-Divisien—4-ef-the-Probate-Gedex

{e)-Where--one-or-both—-spouses—elther—has--g--eoRgervater
of—the--eptate-—or—lacke-legal—eapacity-to-Join—in—ezeecuting-a
1eases—-sale—eonvVeyaiee;——oF—oltcumbrane e —-of-—community-—real
property—or—-any--interest-therein-as-required-by-Seetion-5123y
£he---procedure——for-—sueh-—-lease, ——poale———cORVEVARECE——OF
eneumbranee—ig—that--pregeribed--in—Part—bé-{commencing —with
Seetieon-3000)—of-Division—4-ef-the-Probate—-Ceder

Comment . Subdivision (a) of former Section 5128 is
continued in Section 5125.140 (where spouse has conservator
or lacks legal capacity)., Subdivisions (b) and (ec) were
elaborations of subdivision (a) and are not continued because
they are unnecessary.
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Corporations Code 42 tec l am ent Immunity fro iab

of corporation, transfer agent, or registrar

SEC. . Section 420 of the Corporations Code is amended to read:

420, NReither a domestic nor foreign corporation ner its transfer
agent or registrar is liable:

(a) For transferring or causing to be transferred on the books of
the corporation to the surviving Joint tenant or tenants any share or
shares or other securities lssued to twe or more persons 1in Jjoint
tenancy, whether or not the transfer is made with actual or
constructive knowledge of the existence of any understanding,
agreement, conditien or evidence that the shares or securities were
held cother than in Joint tenancy or of a breach of trust by any Joint
tenant.

{(b) To a minor or incompetent perscn in whose name shares or other
securities are of record on its boocks or to any transferee of or
transferor to either for transferring the shares or other securities on
its hooks at the instance of or to the minor or incompetent or for the
recognition of or dealing with the minor or incompetent as a
shareholder or security holder, whether or not the corporation,
transfer agent or registrar had notice, actual or constructive, of the
nonage or incompetency, unless a guardian or conservator of the
property of the minor or incompetent has been appointed and the
corporation, transfer agent or registrar has received written notice
thereof.

{c) To any married person or to any transferee of such person for
transferring shares or other securities on its books at the instance of
the person in whose name they are registered, without the signature of
such person's spcocuse and regardless of whether the registration
indicates that the shares or other securities are community property,
in the same manner as if such person were unmarried.

(d) For transferring or causing to be transferred on the books of
the corporation shares or other securities pursuant to a judgment or
order of a court which has been set aside, modified or reversed unless,
prior to the registration of the transfer on the books of the
-corporation, written notice is served upon the corperation or its

transfer agent in the manmer provided by law for the service of a
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summons in a civil action, stating that an appeal or other further
court proceeding has been or 1s to be taken from or with regard to such
judgment or order. After the gervice of such notice neither the
corporation nor its transfer agent has any duty to register the
requested transfer until the corporation or its transfer agent has
received a certificate of the county clerk of the county in which the
Judgment or order was entered or made, showing that the judgment or
order has become final.

(e) The provisions of the California Commercial Code shall not
affect the limitationa of liability set forth in this section, Seetion
53125 Chapter 4 {commen with tien 5125.11 of Title of Pa
of Division 4 the Civil Code shall be subject to the provisions of this

section and shall not be construed to prevent transfers, or result in
liabiiity to the corporation, transfer agent or registrar permitting or
effecting transfers, which comply with this section.

Comment, Section 420 is amended to correct a section reference.

ducation Code 24 t ical endpent State eachers'
Retirement System

SEC. . Section 24603 of the Education Code is amended to read:

24603, {a) Payment pursuant to the board's determination in good
faith of the existence, identity or other facts relating to entitlement
of persons constitutes a complete discharge of and release of the
system from liability for the payment so made,

(b) Notwithstanding the provisions of Seetiens—5105-and-51a5 Title
B {commencing with Sectjon 5100) of Part 5 of Division 4 of the Civil

Code relating to community property interests, whenever payment or

refund is made by this system to a member, former member, beneficlary
of a member or estate of a member pursuant to any provision of this
part, the payment shall fully discharge the system from all adverse
claims thereto unless, before payment 1s made, the asystem has received
at 1ts office in Sacramento written notice of adverse claim.

Comment, The amendments to Section 24603 are technical.
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Government Cede 2121 technical amendment Public Employees'®
Eetirement Law
SEC. . Section 21210 of the Government Code is amended to read:
21210. Notwithstanding the previsions of Seetions—-S5105-and-5138

Title 8 (commencineg with Section 5100) of Part 5 of Division 4 of the
Civil Code, whenever payment or refund is made by this system to a

member, former member, beneficlary of a member or estate of a member
pursvant to any provision of this part, sweh the payment shall fully
discharge this system from all adverse clalms thereto unless, before
sueh the payment or refund is made, this gystem has received at 1its
office in Sacramento written notice by or on behalf of some other
person that sueh the person claims to be entitled to sueh the payment
or refund.

Comment, The amendments to Section 21210 are technical.

Insurance Code § 10172 {(technical amendment Life insurance

SEC. . Section 10172 of the Insurance Code 1s amended to read:

10172. Notwithatanding the provisions of Seetiens-5105—and-5125
Title 8 {(commencing wilth Section 5100} of Part 5 of Division & of the
Civil Code, when the proceeds of, or payments under, a life insurance
policy become payable and the insurer makes payment thereof in
accordance with the terms of the policy, or in accordance with the
terms of any written assignment thereof 1f the policy has been
assigned, sueh the payment shall fully discharge the insurer from all
claims under sueh the policy unless, before such payment i1s made, the
insurer has received, at its home office, written notice by or on
behalf of some other person that aueh the other person claims to be
entitled to sueh the payment or seme an interest in the policy.

Comment., The amendments to Section 10172 are technical.

Erobate Code ended Community property defined

SEC. . Section 3002 of the Probate Code, as amended by Section
14 of Chapter 113 of the Statutes of 1988, i1s amended to read:

3002, “Community property” means community real property and
community personal property, including, but not limited to, a community

property business that is or was under the so0le or primary management
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and contrel of one of the gpouses, but deoes not include community
property 1n a revocable trust described in Section 5110.150 of the
Civil Code.

Comment., Section 3002 is amended for conformity with Civil Code
Section 5125.320 (primary management and control).

Probate Code 1l (technical amendment Satisfaction of joinder or
consent requirement where spougse lacks legal capacity
SEC. . Section 3071 of the Probate Ccde is amended to read:
3071. (a) In case of a transaction for which the joinder or
consent of both spouses is required by Seetieon——5l25—or--513F Article 2

{commencing with Section 5125,210) of Chapter 4 of Title 8 of Part 5 of
Divisfon & of the Civil Code or by any other statute, if one or both

spouses lacks legal capacity for the transaction, the requirement of

joinder or consent shall be satisfied as provided in this section.

{b) Where one spouse has legal capacity for the transaction and
the other spouse has a conservator, the requirement of Jjoinder or
consent is satisfied 1f both of the following are cbtained:

{1) The joinder or consent of the spouse having legal capacity.

(2) The Joinder or consent of the conservator of the other spouse
given in compliance with Section 3072,

{c) Where both spouses have conservators, the joinder or consent
requirement 1s satisfied by the joinder or consent of each such
conservator given in compliance with Section 3072.

{(d) In any case, the requirement of Jjoinder or consent 1is
satisfied i1f the transaction 1s authorized by an order of court
obtained in a proceeding pursuant to Chapter 3 (commencing with Section
3100).

Comment, Section 3071 is amended to correct section references.

Probate Code 2 (technical amendment Joinder or consent b
conservator
SEC, » Section 3072 of the Frobate Code 1s amended to read:
3072, {a) Except as provided in subdivision (b), a conservator
may join in or consent to a transaction under Section 3071 only after

authorization by either of the following:
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(1) An order of the court obtained iIn the conservatorship
proceeding upon a petition flled pursuant to Section 2403 or under
Article 7 (commencing with Section 2540) or 10 {(commencing with Section
2580) of Chapter 6 cof Part 4.

(2) An order of the court made in a proceeding pursuant to Chapter
3 (commencing with Section 3100).

{(b) A conservator may eemnsernt Jjoin without court authorization ¢e

a—-taley-—conveyaneey—of—-cicumbrance-of in the creation of a sgecurity

interest in community perscnal property requiring eensent——under
subdiviaien—{e)—of feetlon-5125 joinder under Section 5125.260 of the
Civil Code if the conservator could sell or transfer such property
under Section 2545 without court authorization 1f the property were a
part of the conservatorship estate.

Comment, Section 3072 is amended to ceorrect a section reference.

Probate Code § 3073 (technical amendment), Manner of joinder or congsent
SEC. « Section 3073 of the Probate Code is amended to read:

3073. {a) The jolnder or consent under Section 3071 of a spouse

having legal capacity shall be in such manner as complies with Seetien

$13S-or—5127 Article 2 (commencing with Section 5125,210) of Chapter 4
of Title 8 of Part 5 of Division 4 of the Civil Code or other statute

that applies to the transaction.

{b) The Jjolnder or consent under Section 3071 of a conservatoer
shall be in the same manner as a spouse would Join in or consent to the
transaction under the statute that applies to the transaction except
that the joinder or consent shall be executed by the conservator and
shall refer to the court order, if one 1s required, authorizing the
conservator to join in or consent to the transaction.

Comment., Section 3073 is amended to correct section references.
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