
Memorandum 89-76 

Subject: Annual Report 

jd974 
11/07/89 

Attached is a draft of the Annual Report for the year 1989. The 

Commission must approve the report for printing at this meeting. 

The report closely follows the form of previous reports. The 

staff will revise the draft after the meeting to reflect actions taken 

at the meeting. We will also make any needed revisions to cover any 

appointments the Governor makes to the Commission before December 2, 

1989. We will then print the report. 

We urge you to read pages 187-205 of the attached draft. Please 

note the statement on page 196 that, among the individual probate 

studies in progress, is creditors' rights in nonprobate assets. The 

staff prepared materials on this problem some time ago, and we believe 

that the Commiasion should review this material and make a 

determination whether to make an effort to develop legislation to deal 

with the problem. If the Commission agrees, we should report that we 

are working on this matter in our Annual Report so interested persons 

and organizations will be aware of that fact. 

Respectfully submitted, 

John H. DeMou11y 
Executive Secretary 
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SUMMARY OF WORK OF COMMISSION 

Recommendations to 1990 Legislative Session 
The major recommendation to the 1990 legislative session is a proposal 

to enact a new Probate Code to replace the existing Probate Code. 
At the 1990 legislative session, the Legislature also will take fInal action 

on two recommendations submitted to the 1989 Legislature: 
-Compensation of probate attorney and personal representative 
-Trustees' fees 
The Commission plans to submit a number of other recommendations to 

the 1990 legislative session: 
-Qualified Domestic Trusts 
-Notice to Creditors in Estate Administration 
-Disposition of Small Estate by Public Administrator 
-Springing Powers of Attorney 
-Uniform Statutory Form Power of Attorney Act 
-Duration of Custodianship Under Uniform Transfers to Minors Act 
-Repeal of Probate Code Section 6402.5 (In-Law Inheritance) 
-Survival Requirement for Beneficiary of Statutory Will 
--Execution or Modification of Lease Without Court Authorization 
-Limitation Period for Action Against Surety in Guardianship or 

Conservatorship Proceeding 
-Court-Authorized Medical Treatment 
The Commission has prepated drafts of other recommendations. These 

are now being reviewed for possible submission to the 1990 legislative 
session. The Commission also plans to recommend legislation in 1990 to 
make any needed technical or substantive revisions in legislation recently 
enacted on Commission recommendation. 

Recommendations Enacted by the 1989 Legislative Session 
In 1989, six of the seven bills introduced to effectuate Commission 

recommendations were enacted. The enac ted bills effectuated Commission 
recommendations relating to: 

-120-Hour Survival Requirement 
-No Contest Clauses 
-Multiple-Party Accounts 
-Notice to Creditors 
-Brokers' Commissions on Probate Sales of Real Property 
-Bonds of Guardians and Conservators 
-Creditors' Remedies 
-Assignment and Sublease 
-Authority of the Law Revision Commission 
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188 ANNUAL REPORT 1989 

The bill not enacted in 1989 will be considered and acted upon by !be 
LegislaJure in 1990. 

Commission Plans for 1990 
During 1990, the Commission will review and make recommendations 

concerning possible revisions in the Commission recommended new Probate 
Code which will then be under legislative consideration. The Commission 
will also commence work on two new major projects--administrative law 
and family relations law. The Commission may also consider other maners 
if time permits. 
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VAUGHN A. WALKER 

To: The Honorable George Deukmejian 
Governor of California. and 
The Legislature of California 

December 1, 1989 

In conformity with Government Code Section 8293, the California 
Law Revision Commission herewith submits this report of its activities 
during 1989. 

Six of the seven bills introduced in 1989 to implement Commission 
recommendations were enacted. The bill not enacted will be acted on 
by the Legislature in 1990. A concurrent resolution recommended by 
the Commission was adopted. 

The Commission is grateful to the members of the Legislature who 
carried Cornission recommended bills: 

-Assembly Member Friedman (two probate bills enacted in 1989 
and the two-year bill proposing enactment of a new Probate Code). 

-Senator Beverly (assignment and sublease bill and multiple­
party accounts bill, both enacted in 1989). 

-Assembly Member Harris (bill enacted in 1989 relating to 
statutory authority of the Law Revision Commission and two-year 
bill relating to trustees' fees). 

-Assembly Mem\Jer Isenberg (bill relating to creditor remedies 
enacted in 1989). 

Senator Lockyer secured the adoption of a concurrent resolution 
continuing the Commission's authority to study previously authorized 
topics . 

In 1989, the Legislature added an additional topic-family relations 
law-to the Commission's calendar of topics. 
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The Conunission held two one-day meetings and four two-day 
meetings during 1989. Meetings were held in Irvine, Los Angeles, 
Sacramento, and San Francisco. 

Respectfully Submitted, 

Edwin K. Marzec 
Chairperson 
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193 

The California Law Revision Conunission' was created in 1953 as 
the pennanent successor to the Code Commission, with the responsibility 
for a continuing substantive review of California statutory and 
decisional law. 2 The Commission studies California law to discover 
defects and anacluonisms and recommends legislation to make 
needed reforms. 

The Conunission assists the Legislature in keeping the law up to 
date by: 

(1) Intensively studying complex and sometimes controversial 
subjects; 

(2) Identifying major policy questions for legislative attention; 
(3) Gathering the views of interested persons and organizations; 

and 
(4) Drafting recommended legislation for legislative consideration. 
The efforts of the Commission permit the Legislature to determine 

significant policy questions rather than to concern itself with the 
technical problems in preparing background studies, working out 
intricate legal problems, and drafting needed legislation. The 
Conunission thus enables the Legislature to accomplish needed 
reforms that otherwise rnight not be made because of the heavy 
demands on legislative time. In some cases, the Commission's report 
demonstrates that no new legislation on a particular topic is needed, 
thus relieving the Legislature of the need to study the topic. 

The Commission consists of: 
-A Member of the Senate appointed by the Committee on Rules. 
-A Member of the Assembly appointed by the Speaker. 
--Seven members appointed by the Governor with the advice and 

consent of the Senate. 
-The Legislative Counsel who is an ex officio member. 
The Conunission may study only topics that the Legislature by 

concurrent resolutiOli authorizes it to study. The Conunission now 
has a calendar of 26 topics.' 

1. See Gov't Cod. §§ 8280-8298 (.tatut •• stabliohing Law Revision Commission). 
2. See 1 Cal. L. Revision Conun'n Report., Aruma.l Report for 1954, at 7 (1957). 
3. See list of topic. under "Calendar of Topic. Authorized for Study" set out in 

Appendix I infra. 
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Commission recommendations have resulted in the enactment of 
legislation affeCiing 11, 107 sections of the Califomia statutes: 4,984 
sections have been added, 2,426 seCiions amended, and 3 ,697 sections 
repealed. Of the 235 Commission recommendations submitted to the 
Legislature, 217 (93%) have been enaCied in whole or in substantial 
part.' Two recommendations submitted in 1989 will be acted on by 
the Legislature in 1990. 

The Conunission's recommendations are published in softcover 
and later are collected in hardcover volwnes. A list of past publications 
and information on obtaining copies is at the end of this Report. 

1990 LEGISLATIVE PROGRAM 
New Probate Code. The major recommendation of the Commission 

to the 1990 Legislature is enactment of anew Probate Code to replace 
the existing Probate Code.' The new code will continue existing 
sections without changing section numbers and will make technical. 
clarifying, and noncontroversial substantive revisions in the existing 
code prov is ions that will be carried forward into the new code. 
Assembly Bill 759 was introduced in the 1989 session as a vehicle for 
enactment of the new Probate Code. The bill is a two-year bill and 
will be acted on by the Legislature in 1990. 

Trustees' Fees; Compensation of Probate Attorney and Personal 
Representative. The Legislature will take final action in 1990 on 
two recommendations made by the Commission to the 1989 Legislature: 
(I) trustees' fees· and (2) compensation of probate attorney and 
personal representative.7 The recommended legislation relating to 
trustees' fees is included in Assembly Bill 831, a two-year bill 
introduced by Assembly Member Harris at the 1989 legislative 
session. The recommended legislation relating to compensation of 
the probate attorney and personal representative would be effectuated 
by amendments to Assembly Bill 831 which will be offered when the 
bill is heard by the Senate Conunittee on Judiciary in 1990. 

4. See list of recommendations and legislative action in Appendix 2 infra. 
5. See Ruommendation ProPQs(ng New Probate Code. 20 Cal. L Revision Comm'n 

Report. 1001 (1990). 
6. See Ruonunendation Relating to Trustus' Fus. 20 Cal. L. Revision Comm'n 

Reports 279 (1990). 
7. See Recommendations Relating to Probate Law (Compensation of Attorney & 

Personal Representative), 20 Cal. L, Revision Comm 'n Reports 31 (1990). 
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Other Probate Law Recommendations. The Conunission also 
will recommend probate legislation in 1990 in bills separate from the 
bill proposing the enactment of the new Probate Code:' 

-Duration of custodianship under Uniform Transfers to Minors 
Act 

-Repeal of Probate Code Section 6402.5 (in-law inheritance) 
-Disposition of small estate by public administrator 
-Survival requirement for beneficiaty of statutory will 
-Execution or modification of lease without court authorization 
-Lin1itation period for action against surety in guardianship or 

conservatorship proceeding 
--Court ·authorized medical treatment 
-Qualified domestic trusts 
-Notice to creditors in probate proceedings 
Powers of Attorney. Two recommendations relating to powers of 

attomey will be recommended for enactment in 1990:' 
-Springing powers of attomey 
-Uniform Statutory Form Power of Attomey Act 
Additional Recommendations for 1990. The Commission has 

prepared drafts of other recommendations. These are now being 
reviewed for possible submission to the 1990 legislative session. The 
Commission also plans to recommend legislation in 1990 to make any 
needed technical or substantive revisions in legislation recently 
enacted on Commission recommendation. 

MAJOR STUDIES IN PROGRESS 
During 1990 the Commission plans to work on three majortopics: 

probate law, administrative law, and family relations law. The 
Commission will consider other matters to the extent time permits. 

Probate Law Study. Individual probate law studies in progress 
include: 

-Deposit of estate planning document with attorney 
-Debts that are contingent, disputed, or not due 
--Collection by affidavit despite probate 
-Summaty collection of small estate 

8. The recommendations listed in the text wiD be collected and published in 
Recomm~ndatiO"$ Relating to Probate Law, 20 Cal. L. Revision Comrn 'n Reports 501 
(1990). except for the Recommendation Relating to Notice to Creditors in Probate 
Proceedings, 20 Cal. L. Revision Comrn 'n Reports 165 (1990). 

9. See Recommendations Relating to Pow<rs of AJtorMy. 20 Cal. L. &vision Commi,sim 
401 (1990). 
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-Access to decedent's safe deposit box 
-Affidavit procedure for substitution of parties 
-TOO designation in real property deeds 
-TOO registration for vehicles and vessels 
---Creditors' rights in nonprobate assets 
During 1990, the Commission will review a number of uniform 

acts that have probate implications: 
-Uniform TOO Security Registration Act 
-Uniform Management of Institutional Funds Act 
-Uniform Statutory Rule Against Perpetuities 
Administrative Law. The Commission has divided the 

administrative law study into four phases: (1) administrative 
adjudication, (2) administrative rule making, (3) judicial review, and 
(4) nonjudicial oversight. The Commission has retained a consultant 
for the fIrst phase, Professor Michael Asimow of UCLA Law School. 
The Commission will begin review of the consultant's background 
studies in 1990. 

Family Relations Law. The family relations law study was added 
to the Commission's agenda by 1989 California Statutes, Resolution 
Chapter 70. The resolution directs that the study be given equal 
priority with the administrative law study. Tbe Commission will 
determine the scope of this study and begin work on the study in 1990. 

Other Matters. To the extent time permits during 1990, in 
addition to the major studies, the Commission will complete work on 
two other studies in progress: 

-Landlord and tenant remedies for assignment and sublease 
violations 

-Limitations on disposition of community pIOperty during marriage 

CALENDAR OF TOPICS FOR STUDY 
Tbe Commission's calendar of topics is set out in Appendix 1 to this 

Report. Each of these topics has been authorized for Commission 
study by the Legislature. 1O Because of the number and scope of the 
topics already on its calendar, the Commission does not at this time 
recommend any additional topics for Commission study. 

10. Section 8293 of the Government Code provides that the Commission shall study. 
inadditionto those topics wlticb it recommends and wbichue approved by the Legislature, 
any topics which the Legislature by concurrent :resolution refers to it for study. 
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FUNCTION AND PROCEDURE OF COMMISSION 
The principal duties of the Commissionll are to: 
(I) Examine the common law and statutes for the purpose of 

discovering defects and anachronisms. 
(2) Receive and consider suggestions and proposed changes in the 

law from the American Law Institute, the National Conference of 
Commissioners on Uniform State Laws," bar associations, and other 
learned bodies, and from judges, public officials, lawyers, and the 
public generally. 

(3) Reconunend such changes in the law as it deems necessary to 
bring the law of this state into harmony with modem conditions. 13 

The Commission is required to file a report at each regular session 
of the Legislature containing a calendar of topics selected by it for 
study, listing both studies in progress and topics intended for future 
consideration. The Commission may study only topics which the 
Legislature, by concurrent resolution, authorizes it to study. " 

The Commission's work on a recommendation is commenced after 
a background study has been prepared. The background study may 
be prepared by a member of the Commission's staff or by a specialist 
in the field of law involved who is retained as a consultant. Using 
expert consultants provides the Commission with invaluable assistance 
and is economical because the attorneys and law professors who serve 
as consultants have already acquired the considerable background 
necessary to understand the specific problems under consideration. 
Expert consultants are also retained to advise the Commission at 
meetings. 

11. Gov', Code §§ 8280-8298 (statute soveming CaJifomia Law Revision Commission). 
12. The Legi!lllative COUIUJel, an ex officio member of the Law Revision Commission., 

serves as a Commissioner of the Conimission on Uniform State Laws. See Gov't Code 
§ 8261. The Commission's Executive Secretary serves as an Associate Member of the 
National Cooference of Co~ssionefl on Unifonn State Laws. 

l3. See GOy't Code § 8288, The Commission!s also directed to reconunend the express 
repeal of all statutes repealed by impJication or held uoconstirutional by the California 
SUp"'n1e Court or the SUp"'me Court of the Uni'ed Stales. Guv', Code § 8290. 

14. See Gov't Code § 8293. However, the Commission may study and recommend 
revisions to correct technical or minor substantive defects in the statute III of the state 
without a prior concurrent resolution refening the matter to it for study. See Gov't Code 
§ 8298. In addUion, Code of Civil Procedure Section 703.120 require. the Commi .. ion 
10 review statutes providing for exemptions from enforcement of money judgments each 
10 years and to recommend any needed revisions. 
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After making its preliminary decisiom on a subject, the Commission 
ordinarily distributes a tentative recommendation to the State Bar and 
to numerous other interested persons. Comments on the tentative 
recommendation are considered by the Commission in determining 
what recommendation, if any, the Commission will make to the 
Legislature. When the Commission has reached a conclusion on the 
matter, its recommendation to the Legislature (including a draft of 
any legislation necessary to effectuate its recommendation) is 
published. " The background study is sometimes published with the 
recommendation or in a law review." 

The Commission ordinarily prepares a Comment explaining each 
section it recommends. These Comments are included in the 
Commission's report and are frequently revised by legislative committee 
or Commission reports to reflect amendments made after the 
recommended legislation has been introduced in the Legislature. 17 

These reports, which are sometimes printed ornoted in the legislative 
journals, provide background with respectto the Commission intent 
in proposing the enactment, such intent being reflected in the Coments 
to the various sections of the bill contained in the Commission's 
recommendation except to the extent that new or revised Comments 
are set out in the committee report itself or in a report on fIle with the 
committee." The Comment indicates the derivation of the section 
and often explains its purpose, its relation to other sections, and 
potential problems in its meaning or application. The Comments are 

15. Occasionally one or more members of the CommillSion may not join in all or part 
of a recommendation submitted to the Legislature by the Commission. 

16. For a background study publisbed in a Jaw review in 1989, see Coskran, Assignment 
and Sublease: The Tribulations ufLeasenold Transfers. 22 Loy,L,A.L. Rev. 405 (1989). 
For a list of background studies: pubJished in law reviews prior to 1989, see 10 Cal. L. 
Revision Comm 'nReport. I 108 n.5 (1971), II Cal. L. Revi.ion Comm 'nReport.1 008 n.5 
& 1108 n.5 (1973). 13 Cal. L. Revi.ion Comm'n Reports 1628 n.5 (l976), 16 Cal. L. 
Revision Comm 'n Report. 2021n.6 (1982), 17 Cal. L. Revision Comm'n Report. 819 n.6 
(1984), 18 Cal. L. Revision Comm'n Reports 212 n.17 & 1713 n.20 (1986), and 19 Cal. 
L. Revi.ion Comm 'n Report. 513 0.22 (l988). 

17. Many amendments are made on recommendation of the Commission to deal with 
matters brought to the Commission's attention after its recommendation was printed. In 
some cases, however, an amendment may be made that lhc Commission believes is not 
desirable and does not reconunend. 

18. For an example of such a .report, see Appendix 3 to this Report. All of the reports 
(ullUaJly designaled a. ''Communications'') an: printed in the AnnnaJ Report of the Law 
Revision Commission published for the year in which the report was submitted. For a 
description of the legislative conuruttee reports adopted in connection with the bill that 
became the Evidence Code, see Arellano v. Moreno, 33 Cal. App. 3d 877,884, 109 Cal. 
Rplr. 421, 426 (1973). 
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legislative history and are entitled to substantial weight in construing 
the statutory provisions.'" However, while the Commission endeavors 
in the Comment to explain any changes in the law made by the 
section, the Commission does not claim that every inconsistent case 
is noted in the Comment, nor can it anticipate judicial conclusions as 
to the significance of existing case authorities." Hence, failure to 
note a change in prior law or to refer to an inconsistent judicial 
decision is not intended to, and should not, influence the construction 
of a clearly stated statutory provision." 

The pamphlets are distributed to the Governor. Members of the 
Legislature. heads of state departments, and a substantial number of 
judges, district attorneys, lawyers, law professors, and law libraries 
throughout the state.22 Thus, a large and representative number of 
interested persons is given an opportunity to study and comment on 
the Commission' s work before it is considered for enactment by the 
Legislature." 

The annual reports and the recommendations and studies of the 
Commission are republished in asel of hardcover volumes that is both 
a pennanent record of the Commission's work and, it is believed, a 
valuable contribution to the legal literature of the state. These 
volumes are available at most county law libraries and at some other 
libraries. Some hardcover volumes are out of print, but others are 
available for purchase.24 

19. E.g., VanArsdale v. Hollinger. 68 Cal. 2d 245, 249·50, 437 P.2d508, 511, 66 Cal. 
Rptr. 20,23 (1968). See also Milligan v. City of Lagun. Beach, 34 Cal. 3d 829,831,670 
P.2d 1121, 1122, 196 Cal. Rptr. 38,39 (1983) ("To ascertain the legisJative intent, courts 
have resorted to many rules of COIl!Ilrucbon. However, when the Legislature has staled the 
purpose of its enactment in unmistakable teons [e.g .. in official comments I. we must apply 
the enactmeol: in ac:coniaoce with the legislative direction, and all other rules of oonst.ruc:tiOll 
must fall by the wayside. Speculation and reasoning as to legislative PUJPOse must give 
way to expressed legislative purpose."), The Comments are pubJished by the Bancroft­
Whitney Company and the West Publishing Company in their editions of the annotaled 
-codes. 

20. See. e.g., Arellano v. Moreno. 33 Cal. App. 3d 877. 109 Cal. Rptr. 421 (1973). 
21. The Commission does Dol {;oncur in the Kaplan approa{;h to statutory COD~lIU{;tioD, 

See Kaplan v. Superior Court. 6 Cal. 3d 150, 158-59,491 P.2d 1,5-6,98 Cal. Rptr. 649. 
653-54 (1971). For a reaction to the problem (;reated by the Kaplan approadt, see 
R~commendQ.tionRdating ro Errmteously Ordered Disclosure of Privileged Information. 
II Cal. L Revision Comm'n Reports 1163 (1973). See also 1974 Cal Slat. ch. 227. 

22. See Gov'l Code § 829 \. 
23. For a step-by-step description of the procedure followed by the Commission in 

preparing: the 1963 governmental liability statute. see DeMoully. Fact Finding for 
ugi.latio" , A Cas< Srudy. 50 A.B.A.I. 285 (1964), The procedore followed in preparing 
the EvideDcc Code is described in 7 Cal. L Revision Comm' n Report. 3 (1965). 

24. See "Publications of the California Law Revision Commission" infra .. 
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PERSONNEL OF COMMISSION 
As of December 1, 1989, the membership of the Law Revision 

Commission is: 
Term Expires 

Edwin K. Marzec, Santa Monica, Chairperson ........................ October 1, 1991 
Roger Arnebergb, Van Nuys, Vice Chairperson ....................... October I, 1991 
BiOI! M. Gregory, Sacramento, Legislative Counsel, ex officio M.",lur 
Elihu M. Harris. Oakland. Assembly Member .......... ,................................ * 
Bill Lockyer. Hayward, Senate Member .................. ,................................. * 
Arthur K. Marsbail, Los Augeles, M emlur ............................... October 1, 1991 
Forrest A. Plant, Sacramento, Me",lur ..................................... October 1, 1993 
Aun E. Stodden, Los Augeles, Member .................................... October 1, 1991 
VaughnR. Walker, San Francisco, Member ............................. October 1,1993 
Vacancy, M emlur ..................................................................... October 1, 1993 

* The legislative members of the Commission serve at the pleasure of the 
appointing power. 

In November 1989, Governor Deukmejian reappointed Forrest A. 
Plant and Vaughn R. Walker as members of the Commission. Their 
terms end on October 1,1993. As of December 1,1989, there is one 
vacancy on the Commission. The term of Tim Paone expired on 
October 1, 1989. 

Effective September 1, 1989, the Commission elected Edwin K. 
Marzec as Chairperson (succeeding Forrest A. Plant) and Roger 
Amebergh as Vice Chairperson (succeeding Edwin K. Marzec). The 
terms of the new officers end August 31,1990. Marzec has previously 
served as Chairperson of the Commission in 1984-85 and 1985-86. 

As of December I, 1989, the staff of the Commission is: 
Legal 

John H. DeMouUy Robert J. Murphy 111 
Executive Secretary Staff Counsel 

Nathaniel Sterling Stan G. tnrich 
Assistant Executive Secretary Staff Counsel 

Administrative-Secretarial 
Stephen F. Zimmennan 
Administrative Assistant 

Eugenia Ayala Victoria V. Matias 
Word Processing Technician Word Processing Technician 

During 1989, Helene Leckman, a student at Santa Clara University 
Law School, Constance Hilscher, a student at McGeorge University 
Law School, Jennifer Campbell and Jonathan Grossman, students at 
the Hastings Law School, and Gustavo Gomez, a student at Stanford 
Law School, were employed as student legal assistants. 
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LEGISLATIVE HISTORY OF RECOMMENDATIONS 
SUBMITTED TO 1989 LEGISLATIVE SESSION 

The Conunission recommended seven bills and one concurrent 
resolution for enactment at the 1989 legislative sessiolL The concurrent 
resolution was adopted and six of the seven bills were enacted. At the 
1990 legislative session, the Legislature will take [mal action on the 
bill that was not enacted in 1989. 
Major Probate Bill 

Assembly Bill 158, which became Chapter 544 of the Statutes of 
1989, was introduced by Assembly Member Friedman to effectuate 
Commission recommendations relating to no contest clauses and the 
l20-hour survival requirement. See Recommendation Relating to No 
Contest Clauses, 20 Cal. L. Revision Comm'n Reports 7 (1990); 
Recommendation Relating to 120-Hour Survival Requirement, 20 
Cal. L. Revision Comm'n Reports 21 (1990). Before enactment the 
bill was amended to effectuate in part the Commission recommendation 
relating to notice to creditors. See Recommendation Relating to 
Notice to Creditors in Probate Proceedings, 20 Cal. L. Revision 
Comm'n Reports 165 (1990). The bill also enacted Commission 
recommended provisions relating to brokers' commissions on probate 
sales of real property, bonds of guardians and conservators, and other 
technical and clarifying rev isions of probate law. See also 
Communication From the California Law Revision Commission 
Concerning Assembly Bill 158, reprinted as Appendix 5 of this 
Report. 
Probate Cleanup Bill 

Assembly Bill 156, which became Chapter 21 of the Statutes of 
1989, was introduced by Assembly Member Friedman to make 
technical changes in statutes recently enacted upon reconunendation 
of the Commission and also made related conforming and technical 
changes. See Communication From the California Law Revision 
Commission Concerning Assembly Bill156, reprinted as Appendix 3 
of this Report. 
Creditors' Remedies 

Assembly B ill 15 7 , which became Chapter 1416 of the Statutes of 
1989, was introduced by Assembly Member Isenberg to effectuate 
the Commissions reconunendation on miscellaneous creditors' 
remedies. See Recommendation Relating to Creditors' Remedies, 19 
Cal. L. Revision Comm'n Reports 1251 (1988). See also 
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Communication From the California Law Revision Commission 
Concerning Assembly Bill 157, reprinted as Appendix 4 of this 
Report. The bill was enacted after other technical revisions relating 
to civil procedure were added to the bill by the Assembly Committee 
on Judiciary. 
Multiple-Party Accounts 

Senate Bill 985, which became Chapter 397 of the Statutes of 1989, 
was introduced by Senator Beverly to effectuate the Commission 
recommendation on multiple-party accounts. See Recommendation 
Relating to M ultiple-Party Accounts in Financiall nstitutions, 20 Cal. 
L. Revision Comm'n Reports 95 (1990). See also Communication 
From the California Law Revision Commission Concerning Senate 
Bill 985 ,reprinted as Appendix 6 of this Report. The bill was enacted 
after amendments were made. 
Commercial Real Property Leases 

Senate Bill 536, which became Chapter 982 of the Statutes of 1989, 
was introduced by Senator Beverly to effectuate the Commission 
recommendation on assignments and subleases of commercial real 
property leases. See Recommendation Relating to Commercial Real 
Property Leases: Assignment and Sublease, printed as Appendix 7 of 
this Report. See also Report of the California Law Revision Commission 
Concerning Assembly Bill 536, reprinted as Appendix 8 of this 
Report. The bill was enacted after amendments were made. 
Trustees' Fees 

Assembly Bill83! was introduced by Assembly Member Harris to 
effectuate the Commission's recommendation concerning trustees' 
fees. See Recommendation Relating to Trustees' Fees, printed as 
Appendix 9 of this Report. The bill passed the Assembly after 
amendments were made. The bill will be considered and acted upon 
in the Senate in 1990. 
Hiring and Paying Attorneys, Advisors, and Others; 

Compensation of Personal Representative 
In the form in which Assembly Bill 158 (introduced by Assembly 

Member Friedman) passed the Assembly, the bill would have effectuated 
the Commission's recommendation concerning compensation of 
probate estate attorneys and personal representatives. See 
Recommendations Relating to Probate Law (Hiring and Paying 
Attorneys, Advisors and Others; Compensation of Personal 
Representative), 20 Cal. L. Revision Comm'n Reports 31 (1990). 
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However, objections were made to the Commission's recommendation 
after the bill had passed the Assembly, and Assembly Member 
Friedman amended the bill to delete the provisions relating to 
compensation of probate estate attorneys and personal representatives. 
At the 1990 legislative session, amendments to Assembly Bill 831 
will be offered at the time the bill is heard by the Senate Committee 
on Judiciary to add to that bill the Commission recommended 
provisions relating to compensation of the estate attorney and personal 
representative. 

Statutory Authority of the California Law Revision 
Commission 

Assembly Bill 625, which became Chapter 152 of the Statutes of 
1989, was introduced by Assembly Member Harris to provide continuing 
authority to the Commission to study minor and technical statutory 
matters. See 19 Cal. L. Revision Comm'n Reports 1162 (1988). 
Resolutions Regarding Topics for Study 

Senate Concurrent Resolution II, introduced by Senator Lockyer 
and adopted as Resolution Chapter 35 of the Statutes of 1989, 
continues the Commission's authority to study topics previously 
authorized. 

Assembly Concurrent Resolution 30, introduced by Assembly 
Member Speier and adopted as Resolution Chapter 70 of the Statutes 
of 1989, requires the Commission to conduct a careful review of all 
statutes relating to the adjudication of child and family civil proceedings, 
with specified exceptions, and to make recommendations to the 
Legislature regarding the establishment of a Family Relations Code. 
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REPORT ON STATUTES REPEALED BY IMPLICATION 
OR HELD UNCONSTITUTIONAL 

Section 8290 of the Govenunent Code provides: 
The commission shall recommend the express repeal of all 

statutes repealed by implication, or held unconstitutional by the 
Supreme Court of the state or the Supreme Court of the United 
States. 

Pursuant to this directive, the Commission has reviewed the 
decisions of the United States Supreme Court and the California 
Supreme Court published since the Commission's last Annual Report 
was prepared2l and has the following to report: 

(l) No decision of the United States Supreme Court or of the 
California Supreme Court holding a statute of this state repealed by 
implication has been found. 

(2) One decision of the United States Supreme Court holding a 
statute of this state unconstitutional has been found: In Eu v. San 
Francisco County Democratic Central Committee, 109 S. Ct. 1013 
(1989), the court held that Elections Code Sections 11702 and 29430, 
barring endorsements of candidates by political parties in primary 
elections, violate the First Amendment to the United States Constitution 
by burdening freedom of speech and impinging upon freedom of 
association. In addition, the sections of the Elections Code that 
regulate the internal governance of political parties infringe upon the 
parties' right to freedom of association, protected by the First 
Amendment. 

(3) One decision of the California Supreme Court holding a statute 
of this state unconstitutional has been found:" In Calfarm Insurance 

25. Thi .. tudy has beon carriod through 49 Cal. 3d 199 (Advanco Sheot No. 23. August 
22. 1989) and 109 S. Ct. 3272 (Advance Sheet No. 18. July IS, 1989). 

26. Two decisioos of tho California SlIJ'R'me Court imposed corutitutiooal <pl8lificatiom 
on the application of state statutes without invalidating any statutory language: (1) In 
Peoplo v. Frooman, 46 Cal. 3d 419, 758 P.2d 1128, 250 Col. Rptr. 598 (1988). Slay of 
enforcement denied, 109 S. O. 854(1989), cert. denied, 109 S. Ct. 1133 (1989), tho court 
held that lb. application of the pandoring statuto (ponal Code § 26m) to the hiring of actors 
to perfonn in the production of a nonobs-ceDe film impinged uDCOJU!titutionally on rights 
guaranteed by the Frnt Ameodment to the United States Constitution. (2) In Union Pacific 
Railroad Co. v. Stat. Board of Equalization, 49 Col. 3d 138 (1989), tho court held that tho 
genoral proscription of Section 32 of Article 13 of tho California Constitution and its 
statuto£Y counte.rpart, Revenue and Taxation Code Section 19081, against prepayment 
judicial relief from a chnUenged tax nwst yield to the requirements of the Fourth 
Amendment to Ihe United States: Constitution., such that a tax assessee is entitled to 

L 



ANNUAL REPORT 1989 205 

Co. v. Deukmejian, 48 Cal. 3d 805 (1989), the conn considered the 
constitutionality of various provisions of Proposition 103, an initiative 
enacted at the November 1988 election. The court held that the 
insolvency standard in Insurance Code Section 1861.01 (b) violated 
the due process clauses of both the United States constitution and the 
California Constitution. In addition, the conn held that the part of 
Insurance Code Section 1861.1 O( c) creating an insurance consumers 
advocacy corporation and requiring insurers to inform policy holders 
of the opportunity to participate in its activities violated Article 2, 
Section 12, of the California Constitution by identifying a private 
corporation to perform a function. Both unconstitutional provisions 
were held to be severable so that the statutes stand as enacted by the 
voters with the two violative provisions excised. 

RECOMMENDATIONS 
The Law Revision Commission respectfully recommends that the 

Legislature authorize the Commission to complete its study of the 
topics previously authorized for study (see "Calendar of Topics 
Authorized for Study" set out as Appendix 1 to this Report). 

Pursuant to the mandate imposed by Government Code Section 
8290, the Commission recommends the repeal of the provisions 
referred to under "Report on Statutes Repealed by Implication or 
Held Unconstitutional," supra, to the extent that those provisions 
have been held unconstitutional and have not been amended or 
repealed. 

prepaymentjudicia1 relief from an assessor's demand for information if the assessee can 
estabH!h that the infonnation is not reasonably relevant to the proposed tax. 

One decision of the California Supreme Court heJd a cause of action brought under a 
California statute to be p~mpted by federallaw~ In Commercial Life Insurance Co. v. 
Superior Court, 47 Cal. 3d 473.764 P.2d 1059,253 Cal. Rptr. 682 (1988), the court held 
tbat the Employee Retirement Income Security Act of 1974 (ERISA) (29 U.S.C. § 1001 
et seq.) preempts private causes of action brought under Inswance Code Section 
790.03(h). 
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APPENDIX 1 

CALENDAR OF TOPICS AUTHORIZED FOR STUDY 
The Commission has on its calendar of topics listed below, 

Each of these topics has been authorized for Commission study 
by the Legislature, 

Credltors'remedles.. Whether the law relating to c.redito.n' remedies (including. but 
not limited to, attachment, garnishment, execution, repoue:!!lsion of property (including the 
daim and delivery statute, self-help repossession of property, and the Commercial Code 
ceposseuion of property provisions), civil arrest, confession of judgment procedures, 
default judgment prooedu",., enforcemenl of judgments, the rigbl of mlemptioo, procedu= 
under private power of sale in a trust deed or mortgage, possessory and nonpossessory 
tieru, and ... lated maners) should he revised, (Authorized by 1983 Cal, Stat, res. cb. 40, 
See a1.0 1974 Cal. Stat. res. cb. 45; 1972 Cal, Stat. "' .. cb. 27; 1957 Cal, Stat. "'., cb. 202; 
1 Cal, L. Revi.ioo Comm'n Reports, "1957 Report" at IS (1957.) 

Probate Code. Whether the California Probate Code should be ",vised, including but 
not limited to, whether California should adopt, in whole or in part. the Uniform. Probate 
Code, (Authorized by 1980 Cal, Stat ...... cb. 37,) 

Real and psraonal property, Whether the law "'Iating to real and persooal property 
(including. but not limited to, a Marketable Title Act, covenants, servitudes, conditions, 
and restrictions on land usc or relating to land, possibilities of reverter, ("Jwers of 
ennination. Section 1464 of the Civil Code, escheat of property and the disposition of 
~1Ie!'med or abandoned property, eminent domain. quiet title actions. abandonmeot or 
vacah f public streets and highways, partition., rights and duties attendant upon 

~enninatio abandonmeot of a leue, powers of appointment, aod.related matters) sbould 
be revised. (Authorized by 1983 Cal. Stat. res. ch. 40, consolidating various previously 

"J;authorized aspects of Jeal and personal property law into one compreheosive topic.) 
,. I Faailly law, Whether the law relating to family law (including, but not limited to, 

~I' community property, should be revised. (Autborized by 1983 Cnl. Stat. res. ch. 40. See 
/." ;}'I"""'so 1978 Cal, St.t, re •. ch. 65; 16 Cal, L Revision Comm'nReport. 2019 (1982); 14Cal. r . L Revision Comm'n Report. 22 (1978).) 
~ Ie Prejudgment fnteresL Whether the law relating to the award. of prejudgment interest 

S'" in civil actions and related matters should be revised. (Authorized by 1911 Cal. Stat. ces. 
ch. 75.) 

Class actions. Whetherthe law relating to dUll actions should be ~vised. (Aulhorized 
by 1975 Cal. Stat. res. ch. 15. See a1.0 12 Cal. L. Revi.ionComm'nReport. 524 (1974).) 

Offers of cOlDprnmise. Whether the law relating to offers of compromise should be 
revised. (Authorized by 1975 Cal, Stat. re., cb. 15, See also 12 Cal. L. Revision Comm'n 
Reports 525 (1974).) 

Discovery In d,.U CBHi!I.- Whether the law relating to discovery in civil cases should 
be revised. (Authorized by 1915 Cal. Stat. res. ch. 15. See also 12 Cal. L. Revision 
Comm'n Report. 526 (1974).) 

Procedure for removal or lnvaUd UeM. Whether a summary procedure should be 
provided by whicb property owocn can remove doubtful or invalid liens from their 
property, including a provisioo for payment of attorney's fees to the prevailing party. 
(Authorized by 1980 Cal. Stat. re., cb. 37,) 

Special asseument HeD!! for pu bllc improvements.. \Vh.ether acts governing special 
assessments for public improvements should be simplified and unified. (Authorized by 
1980 Cal. Stat. "' •. ch. 37.) 
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iuJunctl.ODS. Wbethc.r the law on injunctions and .related matters should be revised. 
(Authorized by 1984 Cal. Stat. res. cb. 42.) 

Involuntary dls_ for lack of prooocutiou. Whetber the law relatiog to invoJuutary 
dismissal for lack of prosecution abould be revised. (Authorized by 1978 Cal. St.t. res. cb. 
85. See also 14 Cal. L. Revision Comm'n Report. 23 (1978).) 

Statutu ofllmttatton for felonies. Whelh.er the Jaw relating to statutell of limitations 
applicable to felonies should be revised. (Autburized by 1981 Cal. Stat. cb. 909, § 3.) 

Rlght.and dl.abllltl .. ofmlnors and incompetent p .......... Whetherthe law relating 
to the rights and disabilities of minors and incompetent persons should be revised. 
(Authorized by 1979 Cal Stat. re •. ch.19. Seoobo 14 Cal. L. Revision Comm'n Reports 
217 (1978).) 

Cb1ld custody, adopdon, guardlansbJp, and related matters. Whether the law 
relating to cu:ttody ofcbildren. adoption. guardianship. freedom from pacenta.l custody and 
control. and relaled marteno should be revised. (Authorized by 1972 Cal. Stat. re •. ch. 27. 
See also 10 Cal. L. Revision Comm'nReport.l122 (1971): 1956 Cal. SIal. res. cb. 42: I 
Cal. L. Revision Comm'n Reports. "1956 Report" at 29 (1957).) 

Evidence. Whether the Evidence Code should be revised. (Authorized by 1965 Cal. 
St.t. re •. cb. 130.) 

Arbltradon. Whether the law relating to arbitration should be revised. (Authorized 
by 1968 Cal. SIal. res. cb.llO. S.e also 8 Cal. L. Revision Comm'n Report. 1325 (1967).) 

Modlftcation of contracts. Whether the Jaw relating to modification of contracts 
should be revised. (Authorized by 1974CaL SIal. res. cb. 45. See aI.o 1957 Cal. St.,. res. 
ob. 202: I Cal, L. Revision Comm'n Report •• "1957 R'port" al21 (1957).) 

Go,,"emmental UablUty. Whether the law [elating to sovereign or govemmenlal 
immunity in California should be revised. (Authorized by 1977 Cal. SIal. res. cb. 17. S •• 
al.o 1957 Cal. Stat. re •. cb. 202.) 

Inverse condemnadoD. Whether the decisional, statutory. and constitutional rules 
governing the liability of public entities for inverse condemnation should be revised 
(including. but not limited 10, liability for damages resulting from flood control projects) 
and whether the law relating to the liability of private persons under similar circumstances 
should be revi.ed. (Authorized by 1971 Cal. Stat. res. cb. 74. See also 1970 Cal. Slat. re •. 
cb. 46; 1965 Cal. Slat. re •. cb. 130.) 

UqaWated damages. Whether the law relating to liquidate damages in contracts 
generally. and particolarly inl ...... should be revised. (Authorized by 1973 Cal. St.,. res. 
ob. 39. S •• also 1969 Cal. Stat. re •. cb. 224.) 

Paro1 evidence rule. Whether the parol evidence rule should be revised. (Authorized 
by 1971 Cal. Stat. res. cb. 75. See also 10 Cal. L. Revision Comm 'n R.ports 1031 (1971).) 

Pleadings in dvtl actloll!l. Whether the law relating to pleadingll in civil actions and 
proceeding. abould be revised. (Authorized by 1980 Cal. Stal. re •. cb. 37.) 

Admlnlstratlvelaw. Whether there sbould be changes 10 administrative l.w. (Authorized 
by 1987 Cal. Stat. re •. cb. 4?) 

AttorneJ!l' fees.. Whether there should be cbangcs in the law relating to the payment 
and th. shifting of attorneys' fees between litigants. (Authorized by 1988 C.l. Slat. res. 
ch. 20.) 

Family Reladons Code. Conduct a careful review of aU statutes relating to the 
adjuclication of child and family civil proceedings. with specified exceptions. and make 
recommendations to Ibe Legislature .regarding the estabJishment of a Family Relations 
Code. (Authorized by 1989 Cal. St.t. res. cb. 70.) 
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APPENDIX 2 

LEGISLATIVE ACTION ON COMMISSION 
RECOMMENDATIONS 

(Cunndative) 

Recommendation Action by LelPslatun 

I. Partial Revision of Education Cade, Enacted. 1955 Cal, Stal, cbs, 799,877 
1 Cal L. Revision Comm 'n Reports, 
Annoal Report for 1954 at 12 (1957) 

2. Summary Distribution olSmall Estates Enacted. 1955 Cal, Slat. ell. 1183 
U "der Probate Code SectiO"S 640 to 
646, I Cal. L Revjsim Ccmm'nRepomo, 
Annual Report for 1954 at 50 (1957) 

3. FishandGameCade, I Cal. L,Revision Enacted. 1957 Cal, Stat, ch, 456 
Comm'n Reports, Annoal Report for 
1957 at 13 (1957): I Cal. L. Revision 
Comm'n Reports, Annoal Report for 
1956 at 13 (1957) 

4. Maximum Period of Confinement in a Enacted. 1957 Cal. Stat. ch. 139 
COWltyJail. 1 Cal. L. RevisionComm'o 
Report. at A-I (1957) 

5. NOIiceofApplicationlorAlt01Tley',Fees Enacted, 1957 Cal, Stat. ch. 540 
and Costs in D011JeSlic RelaJio,u Actions. 
1 Cal. L. Revision Conun'n Reports at 
6-1 (1957) 

6. Taking In,rructionsto Jury Room, I Cal 
L. Revision Comm 'n Reports at C-l 
(1957) 

7, ~ Dead Man Statule, I Cal L. Revjsion 
Comm'n Report. at D-I (1957) 

8. Rights of Surviving Spouse in Property 
Acquired by Decedent »J!ilt Domiciled 
Eilewher~, 1 Cal. L. Revision Comm'n 
Report •• t E-I (1957) 

9. Th~ Marital "For and Against" 
Testimonial Privil<ge, I Cal. L. Revision 
Comm'n Reports at F-I (1957) 

Not enacted. But see Code eiv. Proc. 
§ 612,5, enacting substance of this 
lcconunendation. 

Not enacted. But recommendation 
aocomplished in enactment of Evidence 
Code. See Comment to Evid. Code 
§ 1261. 

Enacted. 1957 Cal, Stat. ch. 490 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to Evid. Code 
§ 970. 
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Recommendallon Action by LeaJslat~ 

10. Suspension of fM Absolute Power of 
Alienation, 1 Cal L. Revision Corom'n 
Report. at 0.1 (1957); 2 Cal. L. Revision 
Comm 'n Report., Annual Report for 
1959 at 14 (1959) 

11. Elimination o/Obsolete Provisions in 
Pe"ai Code Sections 1377 and /378, 
1 Cal. L. Revision Comm'n Report:! at 
H-I (1957) 

12. Judicial Notice afthe Law of Foreign 
Countries, 1 Cal. L Revision Comm'n 
Report. at I-I (1957) 

13. Choice of Law Governing Sun-'ival of 
Actions. 1 Cal. L. Revision Comm'n 
Report. at I-I (1957) 

14. Effective Dau of Order RU/irlg on a 
MotionforNew Trial, 1 Cal. L. Revision 
Comm'n Report. at K-I (1957); 2 Cal_ 
L. Revision Comrn 'n Reports, AnouaJ 
Report for 1959 at 16 (1959) 

15. Retention o/Venue for C onwmienC'e of 
Witnesses, 1 Cal, L. Revision Comm'n 
Repons at L-I (1957) 

16. Bringing New Parties InlO Civil Actions. 
1 Cal. L Revision Comm 'n Reports at 
M-I (1957) 

17. Grand luries, 2 Cal. L. Revision Comm'n 
Reports. Annual Report for 1959 at 20 
(1959) 

18. Procedure for Appointing Guardians, 
2 Cal. L. Revision Conun In Reporu, 
Annual Report for 1959 at 21 (1959) 

19. Appoinmlfmt of Administrator in Qui~t 
Title Action. 2 Cal. L. Revision Comm 'n 
Report., Annual Report-for 1959 at 29 
(1959) 

20. Pr~ sentation of Claims Against Public 
Entities. 2 Cal. L. Revision Comm'n 
Report. at A-I (1959) 

Enacted. 1959 Cal. Stat. ch. 470 

Enacted. 1957 Cal. Stat. ch. 102 

Enacted. 1957 Cn!. St.t. ch. 249 

No legislation recommended. 

Enacted. 1959 Cal. Stat. ch. 468 

Not enacted. 

Enacted. 1957 Cal. St.t. ch. 1498 

Enacted. 1959 Cal. Stat. ch. SOl 

Enacted. 1959 Cal. Stat. ch. 500 

No legislation recommended. 

En.cted. 1959 Cal. Stat. cbs. 1715.1724. 
1725. 1726, 1727. 1728; Cal. Con .... 
Art. XI, § 10 (1960) 

L 



LEGISLATIVE ACTION 211 

Recommendatlon 

21. Right ofNonr~8idem Aliens to Inherit. 
2 Cal. L. Revision Comm' n Reports at 
B-1 (1959); 11 CaL L Revjsian Comm'n 
Report. 421 (1973) 

22. Mortgages to Secure Future Adva"c~s. 
2 Cal. L. Revision Comm 'n Reports at 
C-1(1959) 

23. Doctrine a/Worthier Tide, 2 Cal. L. 
Revision Camm'nReport, at D-1 (1959) 

24. Overlapping Prcwisions of Penal and 
Vehicle Codes Relati.ng to Taking of 
Vehicles and Drunk Driving, 2 Cal. L. 
Revision Comm 'n Report. at E-l (1959) 

25. Time Within Which Motion for New 
Trial May Be Made, 2 Cal. L. Revision 
Comm'nReport ... F-l (1959) 

26. Notice to Shareholders of Sale 0/ 
COrp<Jrate Assets. 2 Cal. L. Revision 
Comm'n Report. at G-I (1959) 

27. Evidena in Eminent Domain 
ProceMl1gs. 3 Cal. L. Revision Comm 'n 
Report. at A-I (1961) 

28. Taking Possession and Passage of Title 
in Eminent Domain Proceedings. 3 Cal. 
L. Revision Comm In Reports: at 8-1 
(1961) 

29. Reimbursement for Moving Expenses 
When Proputy Is Acquired for Public 
Use. 3 Cal. L. Revision Comm'nRqx.'IIts 
at C-1 (1961) 

30. Rtscis.sion of Contracts, 3 Cal. L. 
Revision Comm'nReports .. D-I (1961) 

31. Right to Counsel and S('pararion qJ 
D~'inqutnr From Noncklinquent MinQr 
I n Ju~nilt C our' Proceedings, 3 Cal. L. 
Revision Comm'n Report. at E-l (1961) 

32. Survival of Actions, 3 Cal L. Revision 
Comm'n Report ... F-I (1961) 

33. Arbitration, Cal. L. Revision Comm 'n 
Report. at G-1 (1961) 

Acllon by Legbiatun 

Enacted_ 1974 Cal Stat_ ch. 425 

Enacted_ 1959 Cal- Stat_ ch. 528 

Enacted. 1959 Cal. Stat_ cb. 122 

Not enacted. But see 1972 Cal. Stat. cb. 92, 
enacting substance of a portion of 
recotJuli:liiUiation relating to drunk driving. 

Enacted. 1959 Cal- Stat_ cb. 469 

Not enacted_ But see Cmp. Code §§ 1001, 
1002, enacting substance ofrecoJlUllC.n· 
datiOIL 

Not enacted_ But see Evid. Code § 810 
~t seq. enacting substaoce of IeCOJt1D1.en­
datiOIL 

Enacted. 1961 Cal_ Stat. cbs_ 1612, 1613 

Not coacted. But see Gov', Code § 7260 
er seq. enacting substance of [CCommen· 
dation. 

Enacted_ 1961 Cal_ Stat. ch. 589 

Enacted_ 1961 Cal. Stat. cb. 1616 

Enacted. 1961 Cal. Stat_ ch. 657 

Enacted. 1961 Cal. Stat_ ch. 461 
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Recommendation Acllon by Leglslatun 

34. Presentation o/Claims Against Public 
Officm and Emp/oyu •• 3 CaL L Revisi.m 
Comm'n Report. at H-l (1961) 

35. Inter Vivos Marital Property Rights in 
Prop~"ty Acquired While Domiciled 
Elsewhere. 3 Cal. L. RevisionComm'n 
Report. at 1-1 (1961) 

36. Notice oj Alibi in Criminal Action$, 3 
Cal. L. Revision Comm'nReports at I-
1(1961) 

37. Discovery in Eminent Domain 
Proceedings, 4 Cal. L. Revision Comm'n 
Report. 701 (1963); 8 Cal L. Revi.ion 
Comm'n Report. 19 (1967) 

38. Tort Liabiliry of Public Entities and 
Public Employees. 4 Cal. L. Revision 
Comm'n Report. 801 (1963) 

39. Claims, Acrions and Judgments Against 
Public Enritie sand Public Employees, 4 
Call. Revision Comrn'nReports 1001 
(1963) 

40. [nsuralla' ('tn/crage for Public Entitiu 
and Public Employ .... 4 Cal L. Revisioo 
Comm'n Reports 1201 (1963) 

41. Defen .. of Publi,' Employ ... .4 Cal. L. 
Revision Comm'n Report. 1301 (1963) 

42 Liability of Public En"" .. for Ow .. rship 
and Operation of Motor Vehicles. 4 Cal. 
L. Revision Conun'nReports 1<101 (1963): 
7 Cal. L. Revision Comm'nRepons 401 
(1965) 

43. Worobm-n' s Compensation Benefits/or 
PersQns Msisring Law Enforcem~nt or 
Fire Conrrol Offiar, 4 CaJ. L. Revision 
Comm'n Reports 1501 0963) 

44. Sov~re;gn immunity - Amendments 
and Repeals 0/ Inconsistenr Sratutes. 4 
Cal L. Revision Comm' n Reports 1601 
(1963) 

45. Evidence Code. 7 Cal. L. Revision 
Comm·nReport. 1 (1965) 

Not enacted 1961. See recommendation to 
1963 session (item 39 infra, which was 
enacted. 

Enacted. 1961 Cal. Stal. ch. 636 

Not enacted. 

Enacted. 1967 Cal. Stat. ch. 1104 

Enacted. 1963 Cal. Stat. cit. 1681 

Enacted. 1963 Cal. Stat. cit. 1715 

Enacted. 1963 Cal. Stat. ch. 1682 

Enacted. 1963 Cal. Stat. ch. 1683 

Enacted. 1965 Cal. Stat. ch. 1527 

Enacted. 1963 Cal. Stat. cit. 1684 

Enacted. 1963 Cal. Stat. cbs. 1685, 1686. 
2029 

Enacted. 1965 Cal. Stat. ch. 299 
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Recommendation 

46. Claims and Actions Against Public 
Entiti~$andPublic Employus.1 CaL L. 
Revision Conun'n Report. 401 (1965) 

Action by LegIsIat .... 

Enacted. 1965 Cal. StaL cb. 653 

213 

47. Evitknce ClNk Revisions, 8 Cal. L. Enacted in part, 1967 Cal. Stat. ch. 650. 
Revi.ion Conun'n Reports 101 (1967) 

4& EWdence-AgriculruralCodeRrnsions, 
8 Cal. L. Revision Common Reports 20 1 
(1967) 

49. EWd .. c<-C~Coo.Revisi"",. 
SCaL L. RevisionComm'oRepoI1s 301 
(1967) 

Ba1anceenaoted. 1970 Cal. Stat. cb. 69. 

Enacted. 1967 Cal. Stat. cb. 262 

Enacted. 1967 Cal. Stat. cb. 703 

50. Whether Damage/or Personal Injury Enacted. 1968 Cal. Stat. cbs. 457, 458 
to a Marri.ed Person Should be Separate 
orC_,.;,y Propmy, 8 Cal. 1. Revisim 
Conun'n Report. 401 (1967): 8 Cal. L. 
Revision Comm 'n Report. 1385 (1967) 

51. Vehicle Coo. Secn"" 171S0arrd Relat<d Enacted. 1967 Cal. Stat. ch, 702 
Sections. 8 Cal. L. Revision Comm'n 
Reports 501 (1967) 

52. Additur I 8 Cal. L. Revi!!lion Comm 'n Enacted. 1967 Cal. Stat. ell. 72 
Reports 601 (1967) 

53. Abandollm<nt or Termination of a Lease, Enacted. 1970 Cal, Stat, cb. 89 
8 Cal. L. Revision COIlUD 'n Repons70 1 
(1967): 9 Cal, L Revi.ion Comm 'n 
Report. 40 1 (1969): 9 Cal. L Revision 
Corron 'n Report. 153 (1969) 

54. Good Faith Improver of LAnd Owned Enacted. 1968 Cal. Stat. cb. 150 
by Another. 8 Cal, L. Revision Comm In 
Report. 801 (1967); 8 Cal. L. Revi.ion 
Comm'nReport.1373 (1967) 

:55. Su;tByorAgainstan Unincorporated Enacted, 1967CaJ.. Stat. ch.1324 
Association, 8 Cal. L. Revision Comm'n 
Reports 901 (1967) 

56. Escheat, 8 Cal. L Revision Comm'n Enacted. 1968 Cal, Stat. cbs. 247, 356 
Reports 1001 (1967) 

57, Recovery of Condemnee's Expenses Enacted. 1968 Cal. Stat ch. 133 
on Abandon~nt of.an Eminent Domain 
Proceeding, 8 Cal. L. Revisioo. Comm. 'n 
Reports 1361 (1967) 

58. Service of Process on Unincorporated Enacted. 1968 Cal. Stat. ch. 132 
Aswciations. 8 Cal L. Revision Comm'n 
Reports 1403 (1967) 

L 
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R .... mmendatlon Action by LqIslature 

59. Soveuign Imnumity - Statute of 
Limitations, 9 Cal. L. Revision Comm 'n 
Reports 49 (1969); 9 Cal. L. Revision 
Comm'n Report. 17S (1969) 

6). AddiIwand&nrittitur. 9 Cal. L. Revision 
Comm'n Report. 63 (1969) 

61. Fictitious Business Na~s, 9 Cal. l. 
Revi.ion Comm'n Reports 71 (1969) 

62. Quasi-Community Property. 9 Cal. L. 
Revision Comm 'n Report. 113 (1969) 

63. Arbitration of Just ComfH'lSatio7l. 9 
Cal. L. Revision Comm'n Report. 123 
(1969) 

64. Revisions o/Evidence Code, 9 Cal. L. 
Revision Comm'n Reports 137( 1969) 

65. Mutuality of Remedies in Suits for 
Specific Peiformance. 9 Cal. L. Revisioo 
Comm'nReport. 201 (1969) 

66. Powers of Appointment, 9 Cal. L. 
Revi.ion Comm'n Report. 301 (1969) 

67. EWknce Code-Rrnsionsofl'rivileges 
Article. 9 Cal. L. Revision Comm'n 
Reports 501 (1969) 

68. Fictitious Business Names. 9 Cal. L. 
Revision Comm'n Reports 601 (1969) 

69. Representation as to tire Credit of Third 
Persons and the Statute of Frauds, 9 
Cal. L Revision Comm'n Reports 701 
(1969) 

70. Revisions of Governmental Liability 
Act. 9 Cal. L. Revision Comm. 'nReports 
801 (1969) 

71. "Vesting" of Interesis Under Rule 
Against Perpetuities. 9 Cal. L. Revision 
Comm'n Report. 901 (1969) 

72. Counterclaims and Cross-Complaints. 
Joinder of Causes of Action, and R.lat<d 
Pnwisi.ons. 10 Cal. L. Revisioo Comm In 
Report. 501 (1971) 

Enacted. 1970 Cal. Stat. ch. 104 

Enacted. 1969 Cal. Stal ch. 115 

Enacted. 1969 Cal. Stat. ch. 114 

Enacted. 1970 Cal. Stal ch. 312 

Enacted. 1970 Cal. Stat. ch. 417 

EnactedinpaJt. 1970 Cal. Stat,ch. 69. See 
also 1970 Cal. Stat. cbs. 1396, 1397 

Enacted. 1969 Cal. Stat. cb. 156 

Enacted. 1969 Cal. Stal cbs. 113, 155 

Vetoed. But see 1970 Cal. Stat. cbs. 1396, 
1397 

Enacted. 1970 Cal. Stat. ch. 618 

Enacted. 1970 Cal. Stat. ch. 720 

Enacted in part. 1970 Cal. Stat. cbs. 662, 
1099 

Enacted. 1970 Cal. Stat. ch. 45 

Enacted. 1971 Cal. Stat. cbs. 244, 950. See 
al.o 1973 Cal. Stal ch. 828 

L 
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Recommendation 

73. Wage Gamisltmen, aM Related Ma,,.,.,, 
10 Cal L. Revision Cornm In Reports 
701 (1971): 11 Cal. L. Revisioo Conun'n 
Reports 101 (1973): 12 Cal. L. Revision 
Comm·nReport. 901 (1974): 13 Cal. L. 
Revision Comm'n Report. 601 (1976): 
13 Cal L. Revision Comm 'n Reports 
1/03 (1976); 14 CaL L. RevisiooComm'n 
Report. 261 (1978) 

74. Proof of Foreign Official Records, 10 
Cal. L. Revi.ion Comm 'n Report. 1022 
(1971) 

75. Inverse Condemnation - i7f&urance 
Coverage. lOCa1. L. Revision Comm 'n 
Report. 1051 (1971) 

76. DischargeFromEmploymentBecause 
<fWag< Garni.!Irmenr, 10 Cal L. Revisioo 
Comm'n Report. 1147 (1971) 

77. CMlAn-.", llCaLL.RevisionComm·n 
Reports 1 (1973) 

78. Claim and Delivery Statute. 11 Cal. L 
Revi.ionComm·n Reports 301 (1973) 

79. Uncl.u..d Prop"'y. 11 CaL L. Revision 
Comm 'n Reports 401(1973): 12 Cal. L. 
Revi.ion Comm'n Reports 609 (1974) 

80. Enforct:ment of Sister Stale Money 
IudSmt!IIIS, 11 Cal. L. Revision Comm'n 
Report. 451 (1973) 

81. Prejudgm('nf Attachment, 11 Cal. L 
Revision Comm'n Report. 701 (1973) 

82. Landlord-TenantReiations. 11 Cal. L. 
Revision Conun 'n Report. 951 (1973) 

83. Pleading (technical change), 11 Cal. 
L. Revision Conun'nRepnrts 1024(1973) 

84. Evidence-Judi.cialNotice (technical 
change), 11 Cal. L. Revision Comm'n 
Report. 1025 (1973) 

8:5. Evidence - "Criminal Conduct" 
Exception. 11 Cal. L. Revision Comm 'n 
Report. 1147 (1973) 

Action by LegbIature 

Enacted in part. 1978 Cal. Stat. ch. 1133. 
See al.o 1979 Cal. Stat. ch. 66 

EDseted. 1970 Cal. Stat. ch. 41 

Enacted. 1971 Cal. Stat. ch. 140 

Enacted. 1971 Cal. Stat. ch. 1607 

Enacted. 1973 Cal. Stat, ch. 20 

EDseted. 1973 Cal. Stal ch. 526 

Proposed resolution enacted. 1973 Cal 
Stat. res. ch. 76. Legislation enttCted. 
1975 Cal. Stat. ch. 25. 

Enacted. 1974 Cal. Stat. ch. 211 

Enacted. 1974Cal.Stat.ch.1516. Seealso 
1975 Cal. Stat. ch. 200. 

Enacted. 1974 Cal. Stal cbs. 331,332 

EDacted. 1972 Cal. Stat. ch. 73 

Enacted. 1972 Cal. Stat. ch. 764 

Not enacted 1914. See recommendation to 
1915 session (item 90 infra) which was 
enacted. 

L 



216 ANNUAL REPORT 1989 

R .... mm ... datlon AcdoD by Legislature 

86. Erroneously Compelled Disclosure of 
Privil.g.d Information, 11 Cal. L. 
Revision Conun'nReports 1163 (1973) 

'ifI. /JquidaJtd Damag«, 11 Cal. L. Revisim 
Conun'n Reports 1201 (1973); 13 Cal. 
L. RevisimComm'nRepotu 2139(1976); 
13 Cal. L. Revision Comm'n Reports 
1735 (1976) 

88. Payment of Judgments Against Local 
Public Entities. 12 Cal. L. Revision 
Comm 'n Repons 575 (1974) 

89. View by Trier of Fact in a Civil Case. 
12 Cal. L. Revision Comm In Reports 
587 (1974) 

90. Good Cause ExceptWn to tk Physician­
Patient Privilege. 12 Cal. L. Revision 
Comm'n Repon. 601 (1974) 

91. ImprovementActs, 12CaI,L. Revision 
Comm'nRepon. lO(ll (1974) 

92. The &linen' Domain Law, 12 Cal. L. 
Revision Conun 'n Repol1s 1601 (1974) 

93. Eminent DOIIkJin - Conforming 
Changes in Special DistrictStatutes.12 
Cal. L. Revision Comm 'n Repoos 1 101 
(1974); 12 Cal. L. Revision Comrn 'n 
Report. 2004 (1974) 

94. 0".01 Modification ofWrinen Contract!. 
13 Cal. L. Revision Conun 'n Reports: 
301 (1976); 13 Cal. L, Revision Conun'n 
Reports 2129 (1976) 

95. Partition of Real and Personal Property, 
13 Cal L. Revi!rion Comm' n Repons 
401 (1976) 

96. Revision of 'he Anachment Law, 13 
Cal. L. Revision Comm 'n Reports 801 
(1976) 

97. Underrakings for Co, .. , 13 Cal. L. 
Revision Comm'n Repon, 901 (1976) 

Enacted. 1974 Cal. StaL cb. 227 

Enacted. 1977 Cal. Stat. cb. 198 

Enacted. 1975 Cal. Stat. ch. 285 

Enacted. 1975 Cal. Stat cb. 301 

Enacted. 1975 Cal, Stat. cb. 318 

Enacted. 1974 Cal. St.t. ch. 426 

Enacted. 1975 Cal. StaL em. 1239, 1240, 
1275 

Enacted. 1975 Cal Stal. em. 581, 582, 584, 
585,586,587,1176,1276 

Enacted. 1975 Cal. Stat. cb. 7; 1976 Cal. 
Stat. cb. 109 

Enacted. 1976 Cal. Stat. cb. 73 

Enacted. 1976 Cal. Stat. cb. 437 

Not enacted 1976. But see recomrn<ndation 
to 1979 se.sion (item 118 infra) which 
was: coacted. 

L 
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RecomDlendadon 

98. Adnuuibility of Copi~s of Business 
Records in Evidence. 13 Cal. L. Revision 
Comm'n Report. 2051 (1976) 

99. Turnover Orders Under the Claim and 
DdiV<!r)' Law, 13 Cal. L Revision 
Comm'n Report. 2079 (1976) 

100. Relocation ASJ';,uonu by Private 
Cortd<mnon. 13 Cal. L ReviSonComm'D 
Report. 2085 (1976) 

101. Condentn4lionfor Byroads and Utility 
Ea.semtnts, 13 Cal. L, Revisioo Comm'n 
Report. 2091 (1976) 

102. Tmnifer of Out-of-State Trusts to 
California. !3 CaL L. RevisiOD Comm'n 
Report. 2101 (1976) 

103. Admissibility of Duplicates in Evidence. 
13 Cal. L. Revision Comm'n Reports 
2115 (1976) 

104. Servia of Process on UnincorporaruJ 
Associatioru, 13 Cal.L RemimComm'o 
Report. 1657 (1976) 

105. Sisl<r SUIte Money Judgments, 13 
Cal. L. Revision Comm'n Reports 1669 
(1976) 

106 Damages inAction/or Breachofuase. 
13 Cal. L. Revision Cornm 'n Reports 
1679 (1976) 

107. Nonprofit Corporation Law. 13 Cal. 
L. Revision Comm'n Reports 2201 
(1976) 

108. Use of Kupers Pursuant to Writs of 
EXf!Cution. 14CaL L. RevisionConun 'n 
Reports 49 (1978) 

109. AtrachmenlLaw-Effecto/&nkruptcy 
Proceedings: Effect of General 
Assignments for the BeM/il of CredUors. 
14 Cal. L, RevisionComm 'nReports 61 
(1978) 

110, Review of R~SQlution ofN~r.:essjty by 
Writ of Mandate. 14 Cal, L. Revision 
Comm'n Report. 83 (1978) 

Action by Legb1ature 

Not enacted, 

Enacted. 1976 Cal. Stat ch. 145 

Enacted. 1976 Cal. Stat. ch. 143 

Enacted in part (utility ea .. ment,). 1976 
Cal. Stat. ch. 994 

Enacted. 1976 Cal. Stat. ch. 144 

Enacted. 1985 Cal. Stat ch. 100 

Enacted. 1976 Cal. Stat ch. 888 

Enacted. 1977 Cal. Stat. ch. 232 

Enacted. 1977 Cal. Stat. ch. 49 

Not eoacted. Legislation on tbis rubjecl, 
not recommended by the Commission. 
wu enacted in 1978. 

Enacted. 1977 Cal. Stat ch. 155 

Enacted. 1977 Cal. Stat. ch. 499 

Enacted. 1978 Cal. Stat. ch. 286 

L 
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RecommendaHon Action by LOJIsIatun 

111. Use of Court Commissioners Under 
the Attachment Law, 14 Cal. L Revision 
Comm'n Report. 93 (1978) 

112 Evidence of Marlc<t Value of Property, 
14 Cal. L Revision Comm'n Report. 
105 (1978) 

113. Psychotherapist-Patient Pril.71ege, 14 
Cal. L Revision Comm'n Report. 127 
(1978): 15 Cal. L. Revision Comm'n 
Report. 1307 (1980) 

114. Parole Evidenu Rule. 14 Cal. L. 
Revi.ion Comm'n Report. 143 (1978) 

115. Alta~nt Law- Unlawful Detainer 
Proaedings; Bond for Levy on Joint 
Deposit Account or Safe Deposit Box: 
Definition of 'ThOle in Action ," 14 Cal. 
L Revision Comm'n Report. 241 (1978) 

116. Powers of Appoinlnlfmt (technical 
changes), 14 Cal. L. Revision Comm'n 
Reports 257 (1978) 

117. Ad Valorml Property Taxes in EmiNrII 

Domain Proceedings, 14 Cal. L. Revision 
Comm'nReports291 (1978) 

118. Security for Costs, 14 Cal. L Revision 
Comm'n Report. 319 (1978) 

119. Guardianship-Conservatorship Law. 
14 Cal. L. Revision Comm'n Reports 
501 (1978): 15 Cal. L. Revision Comm'n 
Reports 451 (1980) 

120. Effect of New Bankruptcy Law on the 
Attac~"t Law, 15 Cal, L. Revision 
Comm 'n Report. 1043 (1980) 

121. Confessions of Judgment. 15 Cal. L. 
Revision Comm'n Report. 1053 ( 1980) 

122. Special Assessment Liens on Property 
TakenforPublic Use, 15 Cal. L. Revision 
Comm'n Report. 1101 (1980) 

123. Assignmmtsforthe B.nejiJofCreditors, 
15 Cal L. Revision Comm 'n Reports: 
1117(1980) 

Enacled. 1978 Cal. Sial. ch. 151 

Enacled in part. 1978 Cal SIal. ch. 294. 
Sub""""'e of remainder eoac1ed in 1980. 
See ilem 127 infra. 

Enacted in part. 1985 Cal. SIal. chs. 545 
(licensed educational pSYCbologiSl J. 1077 
(repeal of Evidence Code § 1028). 

Enscled. 1978 Cal. SIal. ch. 150 

Enacled. 1978 Cal. SI ... ch. 273 

Enscled. 1978 Cal. Stal. cb. 266 

Enscled. 1979 Cal. S,.,. ch. 31 

Enacled. 1980 Cal. Stal. ch. 114 

Enacled. 1979 Cal. S,.,. cbs. 165.726.730 

Enacled. 1979 Cal. Sial. ch. 77 

Enacted. 1979 Cal. Slat. ch. 568 

Enscted. 1980 Cal. Stal. ch. 122 

Enscted. 1980 Cal. Stal. ch. 135 

L 
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Recommendation Acllon by LOllislsture 

124. Vacation of Public Str«ts, Highways, Enacted. 1980 Cal. Stat. ch. 1050 
and Service Easements. 15 Cal. L. 
Reviloion Comm 'nReport. 1137 (1980) 

125. Qui<tTrlf< ActiUlU, 15 Cal. L. Revision Eoacted. 1980 Cal. Stat. cb. 44 
Comm'o Reports 1187 (1980) 

126. Agr .. _nts for Entry of Paternity Enacted. 1980 Cal. Sta •. cb. 682 
and Support Judgments, 15 Cal. L. 
RevioionComm'oReports 1237 (1980) 

U7. Application of Evioknce Code Propmy Enacted. 1980 Cal. Stat. cb. 381 
Valuation Rules in Noncondemnation 
Cases. 15 Cal L. Revision Comm'n 
Repons 301 (1980) 

128. Probate Homestead, 15 Cal. L. Enacted. 1980 Cal. Stat. eb. 119 
Revision Comm 'n Reports 40 1 (1980) 

129. Enforcement of Claims andJndgments Enacted. 1980 Cal. Sta •. ch. 215 
Again.s:t Public Entine s I 15 Cal L. 
Revision Comm'o Repons 1257 (1980) 

130. Uniform Veterom Guardianship Act. Enacted. 1980 Cal. Stat. ch. 89 
15 Cal. L. Revision Comm 'n Reports 
1289 (1980) 

131. Enfore<ment of Obligations After Enacted. 1980 Cal. Stat. eb. 124 
Death. 15 Cal. L. Revision Comm In 
Report. 1327 (1980) 

132. Interest Rare on Judgments. 15 Cal Enacted. 1982 Cal. Stat. ch. 150 
L. RevioiooComm'oRepons 7 (1980) 

133. Married Women as Sale Traders, 15 Enacted. 1980 Cal. Stat. cb. 123 
Cal L Revision Comm'n Repons 21 
(1980) 

134. State Tax Liens. 15 Cal. L. Revision Enacted. 1980 Cal. Stat. ch. 600 
Conun 'n Reports 29 (1980) 

135. Guardianship-Conservatorship Enacted. 1980 Cal. Stat. ch. 246 
(tecbnieal cbans.), 15 Cal. L. Revision 
Comm'o Reports 1247 (1980) 

136. Revision of Guardianship. Enacted. 1981 Cal. Stat.ch. 9 
Conservatorship lAw. 15 Cal. L. Revisim 
Comm 'n Report. 1463 (1980) 

219 

137. The Enforcement of Judgments Law, Enacted. 1982 Cal. Stat. cbs. 497, 1364 
15 Cal L Revision Comm 'n Reports 
2001 (1980) 

L 
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Recommendation Action by LOJIslatun 

138. Uniform Durable Puwer of Attorney 
Act, 15 Cal. 1.. Revision Conun'n Reports 
351 (1980) 

139. Non-Probate Tr<mifers, 15 Cal. L. 
Rev;rionComm'nReport.I605(1980): 
16 Cal. L. Revision Comm '0 Reports 
129 (1982) 

140. Revision ojrhe Po~rs of Appointment 
Stature. 15 Cal. L. Revi!lion Comm'n 
Report. 1667 (1980) 

141. State Tax Liens (technical change), 
16 Cal. L. Revision Comm '0 Reports 24 
(1982) 

142. Assessment Liens on Pro~rry Tab" 
for Public Use (tecJmjcal change), 16 
Cal. L. Revision Comm '0 Reports 25 
( 1982) 

143. Fed~ral Pensions as Community 
Property, 16 Cal. L. RcvisionConun'n 
Report. 47 (1982) 

144. H 010 graphic and Nuncupative Wills. 
16 Cal. L. Revision Comm'n Reports 
301 (1982) 

145. MarkerableT;tleo{RealProperty,16 
Cal. L Revision Comm'n Reports 401 
(1982) 

146. Statutory Bonds and Undertakings. 
16 Cal. L. Revision Comm'n Reports: 
501 (1982) 

147. Attachment, 16 Cal. L. Revision 
Comm'n Report. 701 (1982) 

148. Escheat (tecJmjcal change), 16 Cal. 
1.. Revmoo Comm'n Report. 124(1982) 

149. MiuingPersons.16Cal. L. Revision 
Comm'nReport. 105 (1982) 

150. Emancipated Minors, 16 Cal. L. 
Revision Conun 'n Report. 183 (1982) 

Enacted. 1981 Cal, Stat. ch. 511 

Enacted m part (pay-on-death account.) 
1982 Cal. Stat. ch. 269: (cre<tit umOllS 
and industrial loan comp"';e.) 1983 
Cal. Stat. ch. 92. Substance of balance 
enacted, 1989 Cal. Stat. ch. 397 (banks 
and savings: and loanassociatiOIl9) (item 
229 infra) 

Enacted. 1981 Cal, Stat. ch. 63 

Enacted. 1981 Cal. Stat. ch. 217 

Enacted. 1981 Cal. Stat. ch. 139 

Propo.ed ... ,olution adopted. 1982 Cal, 
Stat. res. cb. 44 

Enacted. 1982 Cal, Stat. ch. 187 

Enacted. 1982 Cal. Stat. ch. 1268 

Enacted. 1982 Cal, Stal cm, 517, 998 

Enacted. 1982 Cal. Stat. ch. 1198 

Enacted. 1982 Cal. Stat. ch. 182 

Enacted. 1983 Cal, Stal ch. 201 

Enacted. 1983 Cal, Stat. ch. 6 

L 
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Recommendation 

151. Notice in Limited Conservatorship 
Proc.edings, 16 CaL L. RevimooComm'n 
Report. 199 (1982) 

152. Disclaim" ofT~stammtary and OrMr 
Int~re.rts. 16 Cal. L. Revision Comm'n 
Report. 207 (1982) 

153. Wills and Intestate Succession. 16 
Cal. L. Revh;ion Cornm '0 Repom 2301 
(1982) 

154. Division of Joint Tenant)' and Ten,mt.y 
in Common Property at Dissolution oj 
Marriage. 16 Cal. L. Revision Comm In 
Report. 2165 (1982) 

155. Creditors' Re~di.es, 16 Cal. L. 
Revision Comm' n Report. 2175 (1982) 

156, Con/arming Changes to t~ Bond and 
Underrating Law, 16 Cal. L. Revision 
Comm'n Reports 2239 (1982) 

157. Notice of Rejution of Late Claim 
Again" Public Entity, 16 CaL 1. Revision 
Comm'nReporn2251 (1982) 

158. liability if Marital Property for D<brs. 
11 Cal.l. Revision Comm'n Reports 1 
(1984) 

159. Durable Power of Arromey fur Health 
Care Decisions. 16 Cal. L. Revisioo 
Comm'n Reports 101 (1984) 

160. EIf«! of Death of Support Obligor. 
17 Cal. L. Revision Comm 'n Reports 
897 (1984) 

161. Vacar;on ifStreers (teclmical change), 
17 Cal L. Revision Comm'n Reports 
825 (1984) 

162. Marital Property Presumptions and 
Transmutations, 17 Cal. L. Revision 
Conun'nReports 20S (1984) 

163. Re;mburs~me"t of Educational 
Expenses, 17 Cal. L. Revision Comm 'n 
Reports 229 (1984) 

Action by Lqlslature 

Enacted. 1983 Cal. Stat. cIL 72 

Enacted. 1983 Cal. Stat. ch. 17 

Enacted. 1983 Cal. Stat. cIL 842 

Enacted. 1983 Cal. Stat. cIL 342 

Enacted. 1983 Cal. Stat. ch. 155 

Enacted. 1983 Cal. Stat. eh. 18 

Enacted. 1983 Cal. Stat. elL 107 

Enacted. 1984 Cal. Stat. elL 1671 

Enacted. 1983 Cal. Stat. elL 1204 

Enacted in part. 1984 Cal Sta.t. ch. 19. 
Balance enacted. 1985 Cal. Stat. ch. 362 
(item 186 infra) 

Enacted. 1983 Cal. Stat. elL 52 

Enacted inpart (transmutations). 1984Cal. 
Stat. ch. 1733 

Enacted. 1984 Cal. Stat. eh. 1661 

L 
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Recommeodatlon Action by LegIslature 

l64. Special Appearance in Family LAw 
Proceedings,I7CaLLRovisimCmun'n 
Report. 243 (1984) 

165. Liability of Stepparent for Child 
Support, 17 Cal. L. Revision Comm'n 
Repom 25 I (1984) 

166. Awarding Temporary Use of Family 
HotM, 17 Cal. L. Revision Comm'n 
Repom 261 (1984) 

161. Disposition ofConrmunity Property. 
17 Cal. L. Revision Corrun '0 Reports 
269 (1984) 

168. Statutes of Limitation for Felonies. 
17 Cal. L. Revision Comrn 'n Reports 
301 (1984) 

169. Independent Administration of 
Decedent's E slate. 17 Cal. L. Revision 
Comm'n Reports 405 (1984) 

l70. Distribution of Estates Without 
Administration. 17 Cal, L. Revision 
Comm 'n Report. 421 (1984) 

171. Simultaneous Deaths I 17 Cal. L. 
Revision Comm'n Reports 443 (1984) 

172. Notice of Will. 17 Cal. L Revision 
Comm'nReport. 461 (1984) 

173. Garni.shment of Amounts Payable to 
Trust Beneficiary, 17 Cal. L. Revision 
Comm'nReport. 471 (1984) 

174. Bonds/or Personal Representatives, 
17 Cal. L. Revision Comm'n Report. 
483 (1984) 

175. Recording Affidavits of Death, 17 
Cal. L. Revision Comnfn Reports 493 
(1984) 

176. Execution o/Witnessed Will. 17 Cal. 
L. Revision Comm'nReport, S09 (1984) 

177. Revision of Wills and Inustate 
Succession Law, 17 Cal. L. Revision 
Comm'n Report. 537 (1984) 

Enacted. 1984 Cal. Stat cit. 156 

Enacted. 1984 Cal. Stat cit. 249 

Eoacted. 1984 Cal. Stal. cit. 463 

Not enacted. 

Enacted. 1984 Cal. Stat. cb. 1270 

Enacted. 1984 Cal. Stat. ch. 451 

Eoacted. 1984 Cal. Stat. cit. 451 

Enacted :in part (intestate succession). 1989 
Cal. Stat. ch. 544 (item 227 infra) 

Not enacted. 

Enacted. 1984 Cal. Stat. cb. 493 

Enacted. 1984 Cal. Stot cit. 45 I 

Eoacte<!. 1984 Cal. Stat. cit. 527 

Not enacted. 

Enacted. 1984 Cal. Stat. cit. 892 

L 
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Recommendation 

118. Uniform Transfers to Minors Act, 17 
Cal. L. Revision Conun'n Reports 601 
(1984) 

179. Statutory Farms for Durab/~ Powers 
of Attrmtey, 17 CaL L. Revisioo Conun 'n 
Report. 701 (1984) 

180. Dismissal for Lack of Prosecution, 
l7 Cal. L. Revision Comm 'n Report!! 
90S (1984) 

181. Severance of Jo;n, Tenancy, 17 Ca1. 
L. RevisiooComm'nReporu941 (1984) 

182. Quiet Title and PartirionJudgrntmrs. 
11 Cal. L. Revision Comm 'n Report!! 
947 (1984) 

183. DormtJnt Mineral Rights. 17 Cal L. 
Revision Conun 'n Report. 9S7 (1984) 

184. Creditor-s' Re~di.es. 17 Cal. L. 
Revision Comm'n Report. 975 (1984) 

185. Rights Among Counants, 11 Cal. L. 
RevisionComm'nRepnrlll 1023 (1984) 

186. PrlMsimr for Support if SuppOl1 Obligor 
Dies. 18 Cal L. Revision Comm'n 
Report. 119 (1986) 

187, Tran$ferofStateRegisteredPropt!rty 
Wi,hoUl" Probate. 18 Cal L. Revision 
Comm·nReport.129 (1986) 

188. Dividing ]oindy Owned Prop<r1y Upon 
Marriage Dissolution, 18 Cal. L. Rovisioo 
Comm'n Report. 147 (1986) 

189. Probate Law (clarifying revisiOl1lll, 
18 Ca!. L. Revision Comm In Reports 
216 (1986) 

190. Creditors' Remedies (technical 
change), 18 Cal. L. Revision Comm'n 
Reports 217 (1986) 

191. Uniform Transf~rs to Minors Act 
(technical change), 18 Cal. L Revision 
Comm'n Report. 218 (1986) 

Action by Legislature 

Enacted. 1984 Cal. Stat. cIL 243 

Enacted. 1984 CaL Stat. cbs. 312 (health 
care) and 602 (general power of attorney) 

Enacted. 1984 Cal. Stat. cIL 1705 

Enacted. 1984 Cal. Stat. cIL 519 

Enacted. 1984 Cal. Stat. elL 20 

Enacted. 1984 Cal. Stat. elL 240 

Enacted. 1984 Cal. Stat. cIL 538 

Enacted. 1984 Cal. Stat. elL 241 

Enacted. 1985 Cal. Stat. elL 362 

Enacted. 1985 Cal. Stat. cb. 9S2 

Enacted. 1985 Cal. Stat. ch. 362 

Enacted. 1985 Cal. Stat. cb. 359 

Enacted. 1985 Cal. Stat. cb. 41 

Enacted. 1985 Cal. Stat. cb. 90 
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Recomm ....... tlon Actlon by Legisllllure 

192. Protection of Mediatiml Commu­
nications. 18 Cal. L. Revision Comm '0 

Report. 241 (1986) 

193. Recording Severance of Joint TeraanC)l. 
18 Cal. L. Revision Comm'n Reports 
249 (1986) 

194. Abando"~d Easements. 18 Cal. L. 
Revision Comm'o Reports 257 (1986) 

195. Distribution Under a Will or Trust. 
18 Cal. L. Revision Comm'o Reports 
269 (1986) 

196. Elfoer of Adoptio" o,Quro/Wedlock 
Birth on Rights at Death, 18 Cal. L. 
Revi9ion Comm 'n Reports 289 (1986) 

197. Durable Powers of Attorney. 18 CaL 
L RevisiOD Comm'o Report • .lOS (1986) 

198. Litigation Expenses in Family Law 
Procudings. 18 Cal. L Revision Camm 'n 
Reports 351 (1986) 

199. Cml CO<k Seetio"", 4800J and 4800.2, 
18 Cal L. Revision Comm 'n Reports 
383 (1986) 

200. The Trust Law. 18 Cal. L. Revision 
Comm'n Reports 501 (1986) 

201. Disposition of Estate Wit110Ut 

Administration, 18 Cal. L. Revision 
Comm'o Report. 1005 (1986) 

202. Small Esrar< Ser·Aside. 18 Cal. L. 
Revision Comm '0 Report. 1101 (1986) 

203. Prorarion oj Estate Taxes, 18 Cal. L. 
Revision Comm'nReports 1127 (1986) 

204. Notice in Guar4ianlhip and 
Conservatorship, 18 Cal. L. Revision 
Comm'nReport, 1793 (1986) 

205. 17e/iminary Provisions and Definirions. 
18 Cal, L, Revision Comrn 'n Reports 
1807 (1986) 

206, Technical Rev; sim1S in the Tntst Law. 
18 Cal. L. Revision Comm 'n Reports 
1823 (1986) 

Enacted. 1985 Cal. StaL ch. 731 

Enacted. 1985 Cal. StaL ch. 157 

Enact.d. 1985 Cal. Stat. ch. 157 

Enacted. 1985 Cal. Stat. ch. 982 

Enacted. 1985 Cal. StaL ch. 982 

Enacted. 1985 Cal. StaL ch. 403 

Enacted. 1985 Cal. Stat. ch. 362 

One of two ~ommended m.easmes enacted 
(Applic:l ,; ('In ('I f Civil Code Sections 
48OO.loru148OO.2). 1986 Cal. Stat.ch. 
49 

Enacted. 1986 Cal. Stat. ch. 820. 

Enacted. 1986 Cal. Stat. ch. 783 

Enacted. 1986 Cal. Stat. ch. 783 

Enacted. 1986 Cal. Stat. ch. 783 

Enacted. 1987 Cal. Stat. ch. 923 

Enacted. 1987 Cal. Stat ch. 923 

Enacted. 1987 Cal. Stat. ch. 128 
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Recommendation Action by Legislature 

207. Supuvised Adnrinistrarion, 19 Cal. Enacted. 1987 Cal. Stat. ch. 923 
L. Revision Comm'n Reports 5 (1988) 

208. Independent Administrarion, 19 Cal. Enacted. 1987 Cal. Stat. ch. 923 
L. RevisionComm'nRepodS 20S (1988) 

209. Creditor ClaintJ Against Dec~d~nt' oS Enacted. 1987 Cal Slat. ch. 923 
Estate, 19 Cal. L. Revision Comm'n 
Report. 299 (1988) 

210. Nonce in Probate Procudings, 19 Enacted. 1987 Cal. Slat. en 923 
Cal. L. Revision Comm I n Reports 357 
( 1988) 

211. Marital Deducrion Gifts, 19 Cal. L. Enacted. 1987 Cal. Stat. ch. 923 
Revuion Comm'n Report. 615 (1988) 

212. Estates of Missing Persons, 19 Cal Enacted. 1987 Cal. Stat. ch. 923 
L. Revision Comm'nReports 637 (1988) 

213. Public Gwrdi4ns and Administrators, Enacted. 1988 Cal. Stat. ch. 1199 
19 Cal. L. Revision Comm'n Reports 
707 (1988) 

214. Inventory and Appraisal, 19 Cal L. Enacted. 1988 Cal. Stat. ch. 1199 
Revu;on Comm 'n Reports 741 (1988) 

215. Opening Estate Administrarion, 19 Enacted, 1988 Cal. Stat. ch. 1199 
Cal. L. Revision Conun 'n Reports 787 
(1988) 

216. Abatement, 19 Cal. L. Revision Enacted. 1988 Cal. Stat. ch. 1199 
Comm'n Report. 865 (1988) 

217. AccOUJ!Js, 19 Cal. L. RevisionComm'n Enacted. 1988 Cal. Stat. ch. 1199 
Reports 877 (1988) 

218. Litigation IlfVoiving Decedents, 19 Enacted. 1988 Cal. Stat. ch. 1199 
Cal. L Revision Comm 'n Reports 899 
(1988) 

219. Rules of Procedure in Probate, 19 Enacted. 1988 Cal. Stat. ch. 1199 
Cal. L. RevisioD Comm'n Reports 917 
(1988) 

220. Distriburion and Discharge, 19 Cal. Enacted. 1988 Cal. Stat. ch. 1199 
L. Revision Comm'nRepodS 953 (1988) 

221. Nondomicili4ry Decedents, 19 Cal Enacted. 1988 Cal Stat. ch. 1199 
L. Revision Comm'n Reports 993 (1988) 

222. Interest and Income During Enacted. 1988 Cal. Stat. ch. 1199 
Administration. 19 Cal. L. Revision 
Comm'n Reports 1019 (1988) 

L 
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Recommemlatlon Action by L ...... ture 

223. 1988 Probate Cleanup Bill. See 19 
Cal. L. Rev;.;on Comm 'nRcport. 1167, 
1191-1200 (l988) 

224. Authority of ,II< Law Revision 
C<>nIIfIissiorr, 19 Cal. L Revisim Comm'n 
Report. 1162 (1988) 

m. Credi'or' Remedi<s, 19CaLLRcviMoo 
Comm'nReport. 1251 (1988) 

226. No Conies/Clauses, 2Q CaL L. Revision 
Comm'nReports 7 (l990) 

227. 120·H our Survival R~quireme7lt. 20 
Cal. L. Revision Comm'n Reports 21 
(l990) 

228. Cornp<!rrsation of ~s and Personal 
Representatives. 20 Cal. L. Revision 
Comm'nReport. 31 (1990) 

229. Mulriple-Party Accounts. 20 Cal. L. 
Revision Comm'o Reports 95 (1990) 

230. Notice to Creditors. 20 Cal. L. Revision 
Comm·nReport. 165 (l990) 

231, 1989 Probate C iean"p Bill. sec 20 
Cal. L. Revision Comm '0 Reports 201. 
227-232 (l990) 

232. Brokers' Commissions on Probate 
Sales. see 20 Cal. L. Revision Conun In 
Report. 237-242 (l990) 

233. Bonds of Guardians and C onservaton, 
see 20 Cal L. Revision Comm In Reports 
235 (l990) 

234. Commercial Real Property Leases, 
see 20 Cal, L Revision Comm 'n Reports 
251 (l990) 

235. trustus' Fus, see 20 CaL L. Revision 
Comm'n Report. 279 (1990) 

Enacted. 1988 Cal. Stat. elL 113 

Enacted. 1989 Cal. Stat. elL 152 

Enacted. 1989 Cal, St.t. ch, 1416 

Enacted, 1989 Cal. Stat. ch. 544 

Enacted. 1989 Cal. Stal elL 544 

Not enacted. The Legislature will take 
final action on the recommended 
legislation in 1990. 

Enacted, 1989 Cal. St.t. eh. 397 

Enacted in part. 1989 Cal. Stat. ch. 544 

Enacted. 1989 Cal. Stat. elL 21 

Enacted. 1989 Cal. Stat. ch, 544 

Enacted. 1989 Cal. Stat. elL 544 

Enacted. 1989 Cal. St.t. elL 982 

Not enacted. 1be Legislature win take 
final action on the recommended 
legislation in 1990. 
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COMMUNICATION CONCERNING AB 156 

APPENDIX 3 

COMMUNICATION FROM 

227 

THE CALIFORNIA LAW REVISION COMMISSION 
CONCERNING ASSEMBLY BILL 156 

[Extract from Assembly Journal for March 30, 1989 (1988-89 Regular Session)) 

REQUEST FOR UNANIMOUS CONSENT TO PRINT IN JOURNAL 

Assembly Member Friedman was granted unanimous consent that the 
following communication relative to Assembly Bill No. 156 be printed in 
the Journal. 

Han. Terry Friedman 
State Capitol, Room 4139 

Sacramento, California 
Re: AD 156 

March 28, 1989 

Dear Assembly Member Friedman: Assembly Bill 156 was introduced 
by the Assembly Committee on Judiciary (as presented by Assembly 
Member Friedman on behalf of the committee) to effectuate the 
California Law Revision Commission recommendation relating to Notice 
to Creditors in Probate Proceedings, 20 Cal. L. Revision Comm'n 
Reports 165 (1990), and to deal with several technical matters related to 
recent probate legislation enacted on recommendation of the California 
Law Revision Commission. 

The Comments of the Law Revision Commission explain the 
provisions of Assembly Bill 156 as amended, and are contained a 
"Communication from the California Law Revision Commission 
Concerning Assembly Bill 156". Copies of the Communication are filed 
with the Assembly and Senate Committees on Judiciary, the office of the 
Legislative Counsel, and the office of the Law Revision Commission, 
and will be published with the Commission's Annual Report for 1989. 

Sincerely, 
JOHN H. DeMOULL Y 
Executive Secretary 

L 
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Communication from California Law Revision 
Commission Concerning Assembly Bill 156 

Assembly Bill 156 was introduced by tbe Assembly Committee on 
Judiciary (as presented by Assembly Member Friedman on bebalf of the 
committee) to deal with several technical matters related to recent probate 
legislation enacted on recommendation of the California Law Revision 
Commission. The Comments of the Law Revision Commission set out 
below explain the provisions of Assembly Bill 156. 

Probate Code § 3 (amended). Transitional provision for 
cbanges in Probate Code 

Comment. Subdivision (d) of Section 3 is amended to accurately state 
tbe intent of the subdivision. Subdivision (g) is amended for 
completeness. 

Probate Code § 254 (amended). Determination of whether 
killing was felonious and intentional 

Comment. Section 254 is amended to add the words "a final 
judgment of" in subdivision (b). This makes clear that the civil court 
may determine the issue by the civil standard of proof during the 
pendency of an appeal from a criminal conviction of felonious and 
intentional killing. 

Since the civil court may determine wbether the killing was felonious 
and intentional notwithstanding the absence of a criminal conviction, a 
juvenile may be disqualified under this part from receiving property of 
tbe decedent. Cf. In re Estates of Josepbsons, 297 N,W.2d 444, 448 
(N.D. 1980). 

Probate Code § 330 (added). Delivery of decedent's tangible 
personal property 

Comment. Section 330 is added to make clear that the specified 
officials and agencies need not wait 40 days from the death of the 
decedent to deliver decedent's personal effects and other tangible 
personal property to' decedent's spouse, relatives, conservator, or 
guardian. Cf. Section 13100 (40-day delay for use of affidavit 
procedure). If the official or agency relies on a document described in 
subdivision (d) of Section 13104 as reasonable proof of identity, the 
official or agency is not liable for so relying. 

Probate Code § 1023 (amended). Signing and verification by 
attorney 

L 
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Comment. Section 1023 is amended to prohibit a fiduciary's anomey 
from verifying papers for the fiduciary. The prohibition on an anomey 
signing or verifying papers is limited, however, to a fiduciary appointed 
in the particular proceeding to which the papers relate. Thus, for 
example, a petition filed by the personal representative in a probate 
proceeding would be covered by the prohibition, but an objection or 
response to such a petition by the trustee of an inter vivos trust or by the 
conservator of an heir would not be covered, since neither the trustee nor 
the conservator is a fiduciary appointed in the probate proceeding. 

Probate Code § 1200 (amended). Application of part 
Comment. The changes in Section 1200 are technical. 

Probate Code § 1217 (amended). Mailed notice where no other 
manner of notice specified 

Comment. The change in Section 1217 is technical. 

Probate Code § 1220 (amended). Manner of mailing notice of 
hearing 

Comment. The change in Section 1220 is technical. 

Probate Code § 2100 (amended). Law governing 
guardianships and conservatorships 

Comment. The change in Section 2100 is technical. 

Probate Code § 2105.5 (amended). Liability of joint guardian 
or conservator for breach of duty by another guardian or 
conservator 

Comment. Section 2105.5 is amended to add subdivision (c) to make 
the section apply prospectively only. This has the same effect as 
subdivision (c) of Section 9631, the comparable section in estate 
management. 

Probate Code § 2501 (amended). Matters relating to real 
property 

Comment. Section 2501 is amended to conform to Section 2555 
(leases permined without court authorization). 

Probate Code § 2557 (amended). Exchange of property 
Comment. Subdivision (c) of Section 2557 is amended to conform 

that subdivision to subdivision (d) of Section 10200. 

Probate Code § 6414 (amended), Law applicable where death 
before January 1, 1985 

Comment. Section 6414 is amended to delete the reference to Section 

L 
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300 of the Probate Code, wbicb bas been repealed. 

Probate Code § 7050 (allli!nded). Jurisdiction and authority of 
court or judge 

Comment. Subdivision (b) of Section 7050 is amended to make clear 
tbat the subdivision applies in estate administration proceedings 
througbout the code, wbether pursuant to this division or any otber 
division of the code. 

Probate Code § 7060 (amended). Disqualification of judge 
Comment. Subdivision (a) of Section 7060 is amended to make clear 

tbat the subdivision applies in estate administration proceedings 
throughout the code, wbether pursuant to this division or any other 
division of the code. 

Probate Code § 7200 (amended). Trial by jury 
Comment. Section 7200 is amended to make clear that tbe section 

applies in estate administration proceedings throughout the code, wbether 
pursuant to this division or any other division of the code. 

Probate Code § 7622 (amended). General rules governing 
administration of estates apply 

Comment. Section 7622 is amended to incorporate provisions added 
by Chapter 280 of the Statutes of 1988. 

Probate Code § 8404 (amended). Statement of duties and 
liabilities 

Comment. Section 8404 is amended to conform with Section 8800. 

Probate Code § 8405 (amended). Form of letters 
Comment. S ubdi vision (c) of Section 8405 is amended for 

completeness. See Section 10403 (limited authority) and former 
subdivision (c) of Section 10452 (endorsement on letters). 

Probate Code § 8482 (amended). Amount of bond 
Comment. Section 8482 is revised to make clear that the fixed 

minimum bond may exceed the maximum establisbed by subdivision (a). 

Probate Code § 8547 (amended). Fees and commissions 
Comment. Section 8547 is amended to incorporate material omitted 

in the recodification of former Section 469. 

Probate Code § 9154 (amended). Waiver of formal defects 
Comment. Section 9154 is amended to recognize expressly equitable 
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principles that might permit payment of an informal claim 
notwithstanding a failure to satisfy all requirements of subdivision (a). 
Under the facts in Estate of Sturm, 201 Cal. App. 3d 14 (1988), for 
example, recognition and partial payment of the debt by the personal 
representative within the four-month and thirty-day limitation of 
subdivision (a) could serve as an equitable basis for allowing completion 
of payments beyond that period. 

Probate Code § 9250 (amended). Allowance and rejection of 
claims 

Comment. The addition of subdivision (e) to Section 9250 makes 
clear that an informally paid claim under Section 9154 (waiver of fonnal 
defects) is not subject to the requirements of this section. 

Probate Code § 9612 (amended). Effect of court authorization 
and approval 

Comment. Section 9612 is amended to make clear that the section 
applies in estate administration proceedings throughout the code, whether 
pursuant to this division or any other division of the code. 

Probate Code § 9620 (amended). Submission of dispute to 
temporary judge 

Comment. Section 9620 is amended to correct an incorrect reference. 

Probate Code § 10452 (amended). Hearing; order 
Comment. Subdivision (c) is deleted from Section 10452 because it 

duplicates subdivision (c) of Section 8405 (form of letters). 

Probate Code § 10902 (added). Procedure on account 
Comment. Section 10902 is new. 

Probate Code § 11004 (amended). Expenses of personal 
representative 

Comment. Section 11 004 is amended to make clear that the phrase 
"necessary expenses in the administration of the estate" includes the 
necessary expenses in the care, management, preservation, and settlement 
of the estate. This amendment does not make a substantive change in the 
section. See the Comment to Section 11004 as enacted (Section 11004 
"generalizes the former language that provided for allowance of expenses 
in the care, management, and settlement of the estate"). Section 11004 
permits expenses such as insurance, gardening, pool maintenance, and 
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maintenance of property pending sale or distribution to be paid from the 
estate. 

Probate Code § 11641 (amended). Distribution under court 
order 

Comment. Section 11641 is amended to permit distribution on entry 
of an order for fmal distribution. For a stay in case of an appeal, see 
Section 7241. 

Probate Code § 11801 (amended). Distribution despite death 
of beneficiary 

Comment. Subdivision (b) of Section 11801 is revised to make clear 
that, in the case of a marital deduction gift, any survival requirement in 
the will that exceeds or may exceed six months is construed to be a six 
month limitation under Section 21525. 

Probate Code § 12530 (amended). Application of general 
provisions 

Comment. Section 12530 is amended to make clear that the section 
incorporates estate administration provisions throughout the code. and is 
not limited to prov isions in this division. 

1988 Cal. Slats. ch. 280, § 2 (repealed). Compensation and 
allowances of public administrator and attorney 

Comment. Section 2 of Chapter 280 of the Statutes of 1988, as 
amended by Chapter 1199 of the Statutes of 1988. is restated without 
substantive change in Probate Code Section 7622 (general rules 
governing administration of estates apply). 

L 
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APPENDIX 4 

COMMUNICATION FROM 

233 

THE CALIFORNIA LAW REVISION COMMISSION 
CONCERNING ASSEMBLY BILL 157 

Assembly Bill 157 was introduced to effectuate the California Law 
Revision Commission's Recommendation Relating to Creditors' 
Remedies, 19 Cal. L. Revision Comm'n Reports 1251 (1988). Other 
technical revisions relating to civil procedure were added to the bill by 
the Assembly Committee on Judiciary. The Comments in the 
Commission's recommendation to Code of Civil Procedure Sections 
695.070 and 701.680 remain applicable. This report contains revised 
Comments to Code of Civil Procedure Section 6116.020 and 695.070 to 
reflect amendments made in the Assembly and in the Senate. 

Code of Civil Procedure § 686.020 (amended). Enforcement of 
judgment after death of judgment debtor 

Comment. Section 686.020 is amended for conformity with the scope 
of the Probate Code provisions relating to enforcement of judgments. 
See Prob. Code §§ 9300-9304, 9391. As a consequence, property 
transferred subject to an enforcement lien before the death of the 
judgment debtor may be applied to the satisfaction of a money judgment 
using the same procedures that would have been available if the judgment 
debtor were stiU alive. See Section 695.070 (enforcement of lien after 
transfer). Under Section 686.020 and Probate Code Section 9300, after 
the death of a judgment debtor, enforcement of a judgment is governed 
by the Probate Code, not the Code of Civil Procedure. The language 
"and not by this title" is added to make this clear. For example, the filing 
of an abstract of judgment after death of the judgment debtor does not 
create a lien on estate property. See also Prob. Code § 9304 (conversion 
of attachment lien to judgment lien). 

Code of Civil Procedure § 695.070 (amended). Property 
subject to lien after transfer 

Comment. Section 695.070 is amended to clarify the manner of 
enforcement of a money judgment against property of a decedent in a 
situation where the property was transferred during the judgment debtor's 
lifetime subject to an enforcement lien. For provisions relating to 
continuation of liens after transfer, see Sections 697.390 (judgment line 
on real property), 697.610 (judgment lien on personal property), 
697.720-697.750 (execution lien), 697.920 (other liens). 
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Under subdivision (b), the judgment creditor may enforce the money 
judgment against the transferred property after the judgment debtor's 
death using any appropriate procedure available before death. Thus, the 
death of the judgment debtor bas no effect on the judgment creditor's 
remedies against property that was transferred subject to an enforcement 
lien. The judgment creditor may use a writ of execution, any other 
applicable enforcement procedure provided in this division, or an action 
against the owner of the property to foreclose the lien. Enforcement 
under this section may proceed only against the property subject to the 
lien and only in the amount of the lien on the transferred property, as is 
the case when enforcing a lien on transferred property while the judgment 
debtor is alive. See Sections 695.210 (amount required to satisfy 
judgment), 697.010 (amount of lien). As to enforcement of a judgment 
against property in the decedent's estate, see Code Civ. Proc. § 686.020 
(enforcement against property in deceased judgment debtor's estate is 
governed by Probate code); Prob. Code §§ 9300-9304 (enforcement of 
claims established by judgment). 

L 



· " 

COMMUNICATION CONCERNING AB 158 

APPENDIX 5 

COMMUNICATION FROM 

235 

THE CALIFORNIA LAW REVISION COMMISSION 
CONCERNING ASSEMBLY BILL 158 

Assembly Bi11158 was introduced by Assembly Member Friedman to 
effectuate the California Law Revision Commission's Recommendation 
Relating to No Contest Clauses, 20 Cal. L. Revision Comm'n Reports 7 
(1990); and Recommendation Relating to 120·Hour Survival 
Requirement, 20 Cal. L. Revision Comm'n Reports 21 (1990). The 
Comments of the Law Revision Commission set out below explain the 
provisions of Assembly Bi11158 as amended. 

Probate Code § 2320 (amended). Bond of guardian or 
conservator 

Comment. Section 2320 is amended to make clear that the amount of 
the bond of a guardian or conservator is to be sufficient to cover public 
entitlements of the ward or conservatee. 

Probate Code § 2405 (amended). Submitting disputed claim 
for summary determination 

Comment. Subdivision (b) of Section 2405 is amended to delete an 
incorrect and inappropriate section reference. 

Probate Code § 3909 (amended). Custodial property; methods 
of creation and transfer; designation of initial custodian; 
prescribed form; control of property 

Comment. Section 3909 is amended to correct a reference in 
subdivision (b). 

Probate Code § 6112 (amended). Witnesses to wills 
Comment. New subdivision (c) of Section 6112 is amended to make 

clear that, where the will is witnessed by a person to whom a devise is 
made in a fiduciary capacity, the presumption of undue influence does 
not apply. This is consistent with Estate of Tkachuk, 73 Cal. App. 3d 14, 
139 Cal. Rptr. 55 (1977). Even though fraud or undue influence is not 
presumed in such a case, it may still be proven as a question of fact. See 
new subdivision (d) (last sentence). 

The references to a "subscribing" witness are deleted from new 
subdivision (c) in recognition of the fact that a will need not be signed at 
the end. 
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Fonner subdivision (d), relating to no contest clauses, is deleted. This 
matter is dealt with comprehensively in Sections 21300 to 21307. 

Probate Code § 6403 (amended). Requirement that heir 
survive decedent 

Comment. Section 6403 is amended to provide a 120-hour survival 
rule. As amended, Section 6403 is the same in substance as Section 
2-104 of the Unifonn Probate Code (1982) insofar as that section relates 
to taking by intestate succession. Where Section 6403 applies, the 
12O-hour survival requirement is used to detennine whether one person 
survived another for the purposes of Sections 103 (simultaneous death of 
husband and wife) and 234 (proceedings to determine survival). 

Probate Code § 8401 (amended). Deposit in controlled account 
Comment. Section 8401 is amended to refer to the procedures in 

Sections 9700-9705 for depositing money in an insured account in a 
fmandal institution and depositing personal property with a trust 
company. This continues a provision offonner Section 541.1(b). 

Probate Code § 8406 (amended). Effect of reversal of 
appointment of personal representative 

Comment. Section 8406 is amended for clarity and to conform to 
Section 8272 (revocation of probate). 

Probate Code § 8461 (amended). Priority for appointment as 
administrator 

Comment. Section 8461 is amended to confonn the priorities for 
appointment as administrator more closely to the priorities to take from 
the decedent by intestate succession. See Section 6402. 

Probate Code § 8483 (amended). Reduction of bond by deposit 
of assets 

Comment. Section 8483 is amended to refer to the procedures in 
Sections 9700-9705 for depositing money in an insured account in a 
financial institution and depositing personal property with a trust 
company. This continues a provision of former Section 541.1(a). 

Probate Code § 9053 (amended). Immunity of personal 
representative 

Comment. Section 9053 is amended to make clear that the burden of 
proof of bad faith of the personal representative is on the person seeking 
to impose liability and to state the conditions necessary to impose 
liability. The section is also amended to delete the references to the 
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attorney for the personal representative; this chapter imposes no duty on 
the attorney to give notice. 

Probate Code § 10160.5 (added). No commission where broker 
is purchaser 

Comment. Section 10160.5 is added to change the rule in Estate of 
Levinthal, 105 Cal. App. 3d 691,164 Cal. Rptr. 628 (1980), that a broker 
in an estate sale is entitled to a commission even though the purchaser is 
an entity in which the broker has an interest. Section 10 160.5 is 
consistent with the rule in Estate of Toy, 72 Cal. App. 3d 392, 140 Cal. 
Rptr. 183 (1977) (broker may not receive commission where there is 
complete identity between broker and purchaser), and broadens that rule 
to apply in the Levinthal situation where there is not complete identity 
between broker and purchaser but the broker does have an interest in the 
purchasing entity, whether that interest is substantial or insubstantial. 
Thus, for example, the broker would not be entitled to a commission if 
the purchaser is a corporation in which the broker owns stock. 

Probate Code § 10162.3 (amended). Compensation where 
there is no exclusive contract and sale is made to purchaser 
produced by agent or broker on bid returned to court or on 
overbid 

Comment. Subdivision (aX3) of Section 10162.3 is amended to 
provide for the compensation in a situation where the sale is confirmed to 
a successful overbidder produced by an agent or broker and who also 
made the original bid returned to the court for confirmation. Under 
subdivision (b), where the original bidder becomes the successful 
overbidder at the end of the auction in court, the agent or broker is 
entitled to compensation on the full amount for which the sale is 
confirmed. For the rule applicable in this situation where there is another 
agent or broker holding an exclusive listing contract, see Section 
10162.7. The word "person" in subdivision (a)(2) is replaced with 
"purchaser" for consistency with subdivision (a)(3). 

The following example illustrates the application of subdivisions (aX3) 
and (b) of tItis section. As in the Commenlto Section 10161, Broker B is 
the broker whose bid is returned to the court for confirmation. 

Example 1, No exclusive listing contract; original bidder 
produced by Broker B; overbid by one or more other bicUkrs; 
successful overbid by original bidder produced by Broker B. 
The bid returned 10 the court for confirmation is made by a 
bidder produced by Broker B. At the confirmation hearing, an 
increased bid is made by a different bidder who is produced by 
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Broker D. Another increased bid is made by a third bidder who 
is not produced by a broker. Another increased bid is made by 
the original bidder, produced by Broker B. The court confirms 
the sale to the overbidder produced by Broker B. Under this 
section, Broker B is entitled to a commission on the full amount 
for which the sale is confirmed. For example, suppose the 
original bid returned to court is $100.000, Broker D brings in an 
overbid of $120,000, the unrepresented bidder bids $130.000, 
and the original purchaser produced by Broker B makes an 
overbid of $140,000 on which the sale is confirmed. The court 
determines that a reasonable commission on the $140,000 sale is 
6%, equal to $8,400 which is paid to Broker B. Broker D 
receives nothing, as provided in Section 10161(b). 

Probate Code § 10162.5 (amended). Compensation where 
there is an exclusive contract and no other broker or agent 
is involved 

Comment. Subdivision (a) is revised to provide for the compensation 
in a situation where the sale is confirmed to a successful overbidder 
produced by the agent or broker holding the contract and who also made 
the original bid returned to the court for conf'Irmation. Under subdivision 
(a), where the original bidder becomes the successful overbidder at the 
end of the auction in court. the agent or broker holding the contract is 
entitled to compensation on the full amount for which the sale is 
conf'Irmed. For an example illustrating the application of subdivision 
(a)(2) of this section, see the Comment to Section 10162.3. 10 this case. 
the exclusive listing contract does not affect who is entitled to 
compensation and the result for the agent or broker holding the exclusive 
listing contract is the same as for Broker B in Example I in the Comment 
to Section 10162.3. For the rule applicable where the original bidder 
who becomes the successful overbidder is produced by another agent or 
broker. see Section 10162.7. 

Subdivision (b)( 1) is amended to apply the rule in subdivision (b) to 
situations where the bid returned to court is produced by an agent with an 
exclusive listing. - For an illustration of the application of this rule, see 
Example 2 in the Comment to Section 10161. 

The word "person" in subdivisions (a)(1) and (b)(I) is replaced with 
"purchaser" for consistency with the remainder of the section. 

Probate Code § 10162.7 (amended). Compensation where 
there is exclusive contract and sale is made to purchaser 
produced by another agent or broker on bid returned to 
court or on overbid 
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Comment. Subdivisions (aX3) and (b) of Section 10162.7 
are amended to provide for the compensation in a situation where 
there is an agent or broker holding an exclusive listing contract 
and the sale is comll1lled to a successful overbidder (produced by 
another agent or broker) who also made the original bid returned 
to the court for confirmation. In this case, IUlder subdivision (b), 
in the absence of an agreement between the two brokers, they 
split the commission on the amolUlt of the original bid and the 
broker representing the successful bidder receives all of the 
commission on the overbid. 

239 

The following examples illustrate the application of 
subdivisious (a)(3) and (b) of this section. As in the Comment to 
Section 10161, Broker A is the broker holding an 
exclusive listing contract with the personal representative 
and Broker B is the broker whose bid is returned to the court for 

confirmation. 

Example 1. Exclusive listing contract; original bidder 
produced by Broker B; overbid by one or more other bidders; 
successful overbid by original bidder produced by Broker B. 
The personal representative enters into a written exclusive sales 
contract with Broker A for the sale of real propertY of the estate. 
The bid returned to the court for confinnation is made by a 
bidder produced by Broker B. At the commnation hearing, an 
increased bid is made by a different purchaser who is produced 
by Broker D. Another increased bid is made by a third bidder 
who is not produced by a broker. Another increased bid is made 
by the original bidder, produced by Broker B. The court 
comll1lls the sale to the overbidder produced by Broker B. 
Under this section, in the absence of an agreement between 
Broker A and Broker B, the reasonable compensation allowed by 
the court on the original bid is divided between Broker A and 
Broker B, and all of the commission on the overbid is paid to 
Broker B. 

For example, suppose the original bid returned to court is 
$100,000, Broker D brings in an overbid of $120,000, the 
unrepresented bidder bids $\30,000, and the original purchaser 
produced by Broker B makes an overbid of $140,000 on which 
the sale is confirmed. The court determines that a reasonable 
commission on the $140,000 sale is 6%, equal to $8,400. Broker 
B receives $5,400, which consists of half of the commission on 
the original bid (half of 6% of $100,000 = $3,000) and all of the 

L 



240 ANNUAL REPORT 1989 

C0DllD1SSl0n on the difference between the original bid and 
confirmed overbid ($140,()()() - $100,000 = $40,()()(); 6% of 
$40,()()() = $2,4(0). Broker A receives the other half of the 
commission on the original bid (half of 6% of $IOO,()()() = 
$3,()()(). Broker D receives nothing. 

Example 2. Exclusive listing contract; agreement between 
Broker A and Broker B; original bidder produced by Broker B: 
overbid by one or more other bidders; successful overbid by 
original bidder produced by Broker B. The personal 
representative enters into a written exclusive sales contract with 
Broker A for the sale of real property of the estate. The bid 
returned to the court for confirmation is made by a bidder 
produced by Broker B. Broker A and Broker B have an 
agreement to split the commission on the full amount for which 
the sale is confirmed. At the confirmation hearing, an increased 
bid is made by a different purchaser who is produced by Broker 
D. Another increased bid is made by a third bidder who is not 
produced by a broker. Another increased bid is made by the 
original bidder, produced by Broker B. The court confirms the 
sale to the overbidder produced by Broker B. Under this section, 
the reasonable compensation allowed by the court on the full 
amount is divided between Broker A and Broker B pursuant to 
their agreement. 

For example, suppose the original bid returned to court is 
$100,000, Broker D brings in an overbid of $ 120,()()(), the 
unrepresented bidder bids $130,000, and the original purchaser 
produced by Broker B makes an overbid of $140,()()() on which 
the sale is confirmed. The court determines that a reasonable 
commission on the $140,()()() sale is 6%, equal to $8,400. Broker 
A and Broker B each receive $4,200 pursuant to their agreement. 
Broker D receives nothing. 

Probate Code § 10163 (amended). Compensation where 
original bid made by purchaser directly to estate and sale 
made on increased bid to purchaser produced by agent or 
broker 

Comment. Section 10163 is amended to extend its rule to cases where 
the original bidder is not produced by an agent or broker and a successful 
overbidder is produced by an agent or broker holding an exclusive listing 
contract. 
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Probate Code § 10165 (amended). Compensation where sale 
made on increased bid by purchaser produced by agent or 
broker and either the original bid returned to court was 
made by a purchaser produced by another agent or broker 
or there is another agent or broker who holds exclusive 
right to sell contract 

Comment. Section 10165 is amended to add paragraphs (4) and (5) 10 
subdivision (c) to cover situations not previously covered. Subdivision 
(a )(2) is amended to clarify the application of this section. 

The following examples illustrate the application of subdivisions (c)(4) 
and (c)(5) of Section 10165. As in the Comment to Section 10161, 
Broker A is the broker holding an exclusive listing contract with the 
personal representative, Broker B is the broker whose bid is returned to 
the court for confirmation, and Broker C is a broker who does not have a 
contract with the personal representative and who produces a successful 
overbidder. 

Example 1. Exclusive listing contract; original bidder not 
produced IJy a broker; successful overbid IJy purchaser produced 
by Broker C. The personal representative enters into a written 
exclusive sales contract with Broker A for the sale of real 
property of the estate. The contract provides for a commission to 
Broker A of 6% of the sale price. The bid returned to the court 
for confmnation is made by a person who is not produced by a 
broker. At the confirmation hearing, the highest bid is made by a 
different purchaser who is produced by Broker C. The court 
confmns the sale to the overbidder. Under subdivision (b) of 
Section 10165, Broker C is entitled to half of the commission on 
the original bid plus all of the commission on the overbid, 
subject to the limitation on overbids in Section 10162. Under 
subdivision (c)( 4) of Section 10 165, Broker A is entitled to the 
other half of the commission on the original bid. 

For example, suppose the original bid returned to court is 
$100,000 and Broker C brings in an overbid of $110,000 on 
which the sale is confumed. The court determines that a 
reasonable commission on the $11 0,000 sale is 6%, equal to 
$6,600. Broker C receives $3,600, which consists of half of the 
commission on the original bid (half of 6% of $100,000 = 
$3,000) and all of the commission on the difference between the 
original bid and conf'umed overbid ($110.000 - $100,000 = 
$10.000; 6% of $10,000 = $600). Broker A (the broker holding 
the exclusive contract) receives the other half of the commission 
on the original bid (half of 6% of $100,000 = $3,000). 
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Example 2. Exclusive listing contract; original bidder 
produced by Broker B; successful overbid by purchaser 
produced by Broker A. The personal representative enters into a 
written exclusive sales contract with Broker A for the sale of real 
ptoperty of the estate. The contract provides for a commission to 
Broker A of 6% of the sale price. The bid returned to the conn 
for confirmation is made by a person who is produced by Broker 
B. At the confirmation hearing, the highest bid is made by a 
different purchaser who is produced by Broker A. The conn 
confirms the sale to the overbidder. Under subdivision (b) of 
Section 10165, Broker A is entitled to half of the commission on 
the original bid plus all of the commission on the overbid. Under 
subdivision (cX5) of Section 10165, Broker B is entitled to the 
other half of the commission on the original bid. 

For example, suppose the original bid returned to conn is 
$100,000 made by a purchaser produced by Broker B. Broker A 
brings in an overbid of $110,000 on which the sale is confirmed. 
The conn determines titat a reasonable commission on the 
$110,000 sale is 6%, equal to $6,600. Broker A receives $3,600, 
which consists of half of the.commission on the original bid (half 
of 6% of $100,000 = $3,000) and all of the commission on the 
difference between the original bid and confirmed overbid 
($110,000 - $100,000 = $10,000; 6% of $10,000 = $600). 
Broker B receives the other half of the commission on the 
original bid (half of 6% of $100,000 = $3,000). 

Probate Code § 10454 (amended). Revoking or limiting 
independent administration authority 

Comment. Section 10454 is amended to reflect the repeal of former 
Section 10452(c) and its replacement by Section 8405(c). 

Probate Code § 11006 (repealed). Effect of order settling 
account 

Comment. Section 11006 is repealed because it conflicted with 
Section 9612 (order settling account releases personal representative and 
sureties from all claims based upon any act or omission directly 
authorized, approved, or confirmed in the order). 

Probate Code § 20114.5 (technical amendment). Increase in 
federal estate tax resulting from excess retirement 
accumulation 

Comment. Section 20114.5 is amended to correct references to the 
lnternal Revenue Code. 
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Probate Code § 21300 (added). Definitions 
Comment. Section 21300 is intended for drafting convenience. 
Under subdivision (a), an "attaclc" may i1titiate a proceeding (e.g., a 

contest by petition to revoke probate of a will) or may occur as an 
objection in a proceeding (e.g., a contest by objection to probate of a 
will). 

Subdivision (b) uses the term "no contest clause". This term bas been 
used in the literature, as well as the term "in terrorem clause". to describe 
a provision of the type defined in this section. 

Section 21300 supersedes a portion of former subdivision (d) of 
Section 6112 ("provision in a will that a person wbo contests or attacks 
the will or any of its provisions takes nothing under the will or takes a 
reduced share"). Unlilce the former provision, this part governs trusts and 
other donative transfers as well as wills. See Section 21101 (application 
of division); see also Sections 24 ("beneficiary" defined) and 45 
("instrument" defined). 

Probate Code § 21301. Application of part 
Comment. Section 21301 makes clear that this part is not a 

comprehensive treatment of the law goveming no contest clauses. The 
section preserves the common law in matters not expressly addressed by 
this part. This is a special application of the rule stated in Civil Code 
Section 22.2 (common law as rule of decision in California courts). As 
used in this section, the "common law" does not refer to the common law 
as it existed in 1850 when the predecessor of Civil Code Section 22.2 
was enacted; rather, the reference is to the contemporary and evolving 
rules of dec ision developed by the courts in exercise of their power to 
adapt the law to new situations and to changing conditions. Such issues, 
for example, as wbether a contest that is later abandoned violates a no 
contest clause, whether an attaclc on the jurisdiction of the court violates 
the clause, and whether proceedings in estate administration other than a 
direct contest (including proceedings to set aside a small estate or probate 
homestead, to establish a family allowance, or to take as a pretermitted 
heir) violate the clause, continue to be governed by relevant case law 
except to the extent this part deals directly with the issue. The resolution 
of these matters is determined, in part, by the terms of the no contest 
clause and the character of the beneficiary's contest. See also Section 
21304 (construction of no contest clause). 
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Probate Code § 21302 (added). Instrument may not make 
contrary provision 

Comment. Section 21302 is new. An instrument may not vary the 
rules provided in this part, since the rules are intended to implement the 
public policy of ensuring judicial access to information necessary for the 
proper administration of justice. 

Probate Code § 21303 (added). Validity of no contest clause 
Comment. Section 21303 is new. It codifies the existing California 

law recognizing the validity of a no contest clause. See, e.g., In re Estate 
of Hite, 155 Cal. 436, 101 P. 443 (1909). A no contest clause is strictly 
construed. Section 21304 (construction of no contest clause). See also 
Sections 21301 (application of part) and 21302 (instrument may not 
make contrary provision). 

Probate Code § 21304 (added). Construction of no contest 
clause 

Comment. Section 21304 is new. In the interest of predictability, it 
resolves a conflict in the case law in favor of strict construction. Cf. 
Garb, The In Terrorem Clause: Challenging California Wills, 6 Orange 
County B.I. 259 (1979). Strict construction is consistent with the public 
policy to avoid a fodeitore. Cf. Selvin, Comment: Terror in Probate, 16 
Stan. L. Rev. 355 (1964). As used in this section. the "transferor" is the 
testator, settlor, grantor, owner, or other person who executes an 
instrument. See Section 81 ("transferor" deCmed). 

Probate Code § 21305 (added). IUclaratory relief 
Comment. Subdivision (a) of Section 21305 authorizes a limited form 

of declaratory relief under the Probate Code. An action for declaratory 
relief under Code of Civil Procedure Section 1060 would not qualify for 
protection under subdivision (b), which is limited to a proceeding under 
subdivision (a). 

Subdivision (b) avoids the conflict in the case law concerning whether 
proceedings for declaratory relief may be held to violate a no contest 
clause by providing a "safe harbor" for a beneficiary who satisfies the 
requirements of subdivision (a). Cf. Garb, The In Terrorem Clouse: 
Challenging California Wills, 6 Orange County B.I. 259 (1979). Under 
subdivision (b), if a beneficiary seeks a determination whether a 
particular act would be considered "an attaclc in a proceeding on an 
instrument or on a provision in an instrument" within the meaning of the 
no contest clause, the request for such a determination cannot itself be 
considered an attaclc on the instrument or provision if made under 
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subdivision (a). Subdivision (b) is not intended to enable a determination 
of the merits of an attack, but only whether a particular act would be 
considered an attack. Subdivision (b) is not intended as a complete 
listing of acts that may be held exempt from enforcement of a no contest 
clause. See Section 21301 (application of part). 

Subdivision (c) emphasizes the point that this section is not intended to 
pennit a determination on the merits by excluding from the coverage of 
the section a determination of the application of the two statutory 
exceptions to enforcement of a no contest clause. 

Probate Code § 21306 (added). Forgery or revocation 
Comment Section 21306 is new. It codifies existing case law. See, 

e.g., Estate of Lewy, 39 Cal. App. 3d 729, 113 Cal. Rptr. 674 (1974) 
(forgery); In re Estate of Bergland, 180 Cal. 629, 182 P. 277 (1919) 
(revocation by subsequent will). This section is not intended as a 
complete listing of acts that may be held exempt from enforcement of a 
no contest clause. See Section 21301 (application of part). 

Probate Code § 21307 (added). Interested participant 
Comment. Section 21307 adds a probable cause limitation to, and 

expands and generalizes, former subdivision (d) of Section 6112, which 
provided that a no contest clause does not apply to a contest or attack on 
a provision of the will that benefits a witness to the will. 

As used in subdivision (b), a person who gave directions concerning 
dispositive or other substantive contents of a provision does not include a 
person who merely provided information such as birthdates, the spelling 
of names. and the like. Subdivision (b) only applies where the 
beneficiary directs the drafter of the instrument without concurrence of 
the transferor. The subdivision does not apply, for example, where the 
transferor and beneficiary together discuss the contents of the instrument 
with an estate planner and the transferor requests that the provision or the 
no contest clause be included in the instrument 

This section is not intended as a complete listing of acts that may be 
held exempt from enforcement of a no contest clause. See Section 21301 
(application of part). 
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APPENDIX 6 

COMMUNICATION FROM 
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THE CALIFORNIA LAW REVISION COMMISSION 
CONCERNING SENATE BILL 98S 

Senate Bill 985 was introduced to effecruate the California Law 
Revision Commission's Recommendation Relating to Multiple-Party 
Accounts in Financial Institutions, 20 Cal. L. Revision Comm 'n Reports 
95 (1990). The Comments in the Commission's recommendation to the 
sections contained in Senate Bill 985 remain applicable except to the 
extent that they are replaced or supplemented by the revised and new 
Comments set out below. Ibis report includes Comments revised to 
reflect amendments made in the Senate and in the Assembly. 

Probate Cnde § 5134 (added). Net contribution 

Comment. Subdivisions (a) and (b) of Section 5134 restate the 
substance of subdivision (f) of former Section 5101 with the substitution 
of "whether or not included in the current balance" for the former phrase 
"included in the current balance." 

Subdivision (a) of Section 5134 is the same in substance as subsection 
(6) of Section 6-101 of the Uniform Probate Code (1982). As may be 
seen from an examination of the provisions of this part. "net 
contribution" as defined in subdivision (a) has no application to the 
fmancial institution-depositor relationship. Rather. it is relevant only to 
controversies that may arise between parties to a multiple-party account. 
Subdivision (c), which is not found in the Uniform Probate Code (1987), 
makes this clear. 

Subdivision (b) of Section 5134 is not found in the Uniform Probate 
Code. This subdivision provides a clear rule concerning the amount of 
"net contribution" in the absence of proof of a different amount. 

Probate Code § 5136 (added). Party 
Comment. Section 5136 restates the substance of subdivision (g) of 

former Section 5101 without substantive change, and is the same in 
substance as subsection (7) of Section 6-101 of the Uniform Probate 
Code (1982), with the following revisions: 

(1) Section 5136 omits the third sentence of former subdivision (g) 
(defining "party" to include a guardian, conservator, personal 
represenlalive, or assignee, including a levying creditor, of a party). Ibis 
part does not apply to an account established for the deposit of funds of 
the estate of a ward, conservatee, or decedent. See Section 5122(b)(4). 
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(2) Section 5136 omits the ponion of the last senteoce of former 
subdivision (g) relating to "a person identified as a trustee of an account 
for another whether or not a beneficiary is named," this portion being 
unnecessary. Insofar as this language applied to the trustee of a Totten 
trust account, it is unnecessary in view of subdivision (a) of Section 5136 
which applies to any person, including a trustee of a Totten trust, who has 
a present right to payment. Insofar as this language applied to a regular 
trust account under a testamentary trust or a trust agreement that has 
significance apart from the account, it is unnecessary because this statute 
does not apply to such a trustee. See Section 5122(b)(3). See also 
Section 80 (defining ''Totten trust account"). 

(3) Section 5136 revises the remaining portion of the last sentence of 
former subdivision (g) to conform to the language used in subdivision (b) 
of Section 5136. 

The phrase "other than as an agent" in subdivision (a) makes clear that 
the person named as an agent (attorney in fact under a power of attorney) 
is not a "party" for the purposes of the statute. See Section 5124 
(defining "agent"). A P.O.O. payee or a Totten trust beneficiary is a 
party under subdivision (a) if the payee or beneficiary has, by the terms 
of the account, a present right, subject to request, to payment from the 
account other than as an agent. 

Probate Code § 5146 (added). Receives 
Comment. Section 5146 continues subdivision (I) of former Section 

5101 without change, with the exception of the introductory clause which 
has been added to make clear that the rule provided in this section is 
subject to contrary provision in the account or deposit agreement. There 
is no comparable provision in the Uniform Probate Code. 

Probate Code § 5302 (amended). Right of survivorship 
Comment. Section 5302 is amended to make technical, 

nonsubstantive revisions and to conform to language used in other 
provisions of this part. 

Under subdivision (a) of Section 5303, rights of survivorship are 
determined by the form of the account at the death of a pany. Under that 
section, a pany having the right of withdrawal can eliminate survivorship 
rights, for example, by closing out the account having the survivorship 
rights and opening a new account without survivorship rights. See the 
Comment to Section 5303. 

The rule stated in subdivision (d) of Section 5302 applies to an account 
where there is clear and convincing evidence of an intent not to have a 
right of survivorship and the decedent has not designated a P .0.0. payee, 

L 



COMMUNICATION CONCERNING SB 985 249 

such as a case where the tenns of the account expressly provide that there 
is no right of survivorship or where the account is expressly described in 
the deposit agreement as a "tenancy in common" account (Section 5306). 
In a case where the rule stated in subdivision (d) applies, only the 
decedent's interest in the account becomes a part of the decedent's estate. 
A party to a "tenancy in common" account may, of course, designate a 
P.O.D. payee for the party's interest in the account, in which case upon 
the party's death the party's interest in the account is paid to the P.O.D. 
payee rather than to the party's estate. In the case of an account expressly 
designated in the deposit agreement as a "community property" aCCOWlI, 
either spouse may designate a P.O.D. payee for that spouse's interest, 
thereby making clear that the other spouse has no survivorship right to 
that interest, or may provide expressly in the deposit agreement that there 
is no survivorship right or may make a disposition of the interest in his or 
her will. in which case the rule in subdivision (d) applies. 

Probate Code § 5401 (amended). Multiple-party accounts; 
terms; requirements 

Comment. Section 540 I is amended to add the reference to agents in 
subdivision (a). See Section 5124 (defining "agent"). See also Section 
5204 (power of attorney with respect to accounts at financial 
institutions). Subdivision (c) is amended to add paragraphs (2) and (3). 
Subdivision (d) is a new provision that clarifies the effect of liens, 
security interests, rights of setoff, and charges on the account. 
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NOTE 
This recommenda1ion includes an explanatory Comment to each 

section of the recommended legislation. The Comments are written 
as if the legislation were enacted since their primary purpose is to 
explain the law as it would exist (if enacted) to those who will have 
occasion to use it after it is in effect. 

Cite this recommendation as Recommendation Relating to 
Commercial Real Property Leases: Assignment and Sublease, 
20 Cal. L. Revision Comm'n Reports 251 (1990). 
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STATE OF CALIfORNIA GEORQE DEUM:PlEJIAN. C1crvM'nOt' 

CALIFORNIA LAW REVISION COMMISSION 
4000 tJiDDLERElD ROAD. StJfTE 0·2 
PALO ALTO, CA 94303-4739 
(415) 494-1335 

FORREST A. PlANT 
ow... EMC:»It 

EDWIN It MARZEC 
V""'~ 

ROGER ARNEBERaH 
810N M. GREGORY 
ASSE ..... YMA.N ELIHU M. HARRIS 
SENATOR BILL LOCKYER 
ARTHUR K. MARSHALL 
TIM PAONE 
ANN E. SlOOOEN 
VAUGHN R. WALKER 

To: The Honorable George Deukmejian 
Governor of California, and 
The Legislature of California 

February 10, 1989 

This recommendation would clarify the law governing assignment 
and subletting of commercial real property leases. Under the 
recommendation, the panies to a lease may restrict or prohibit the 
right to assign or sublet, and their agreement is enforceable. If the 
lease prohibits assignment or subletting without the landlord's consent, 
but is silent as to the standard for exercise of the landlord's consent, 
the recommendation would codify the case law implication of a 
reasonableness standard. The codification would apply to a lease 
executed on or after December 5, 1985, the date of the California 
Supreme Court case establishing the implied standard. 

This recommendation is submitted pursuant to Resolution Chapter 
81 of the Statutes of 1988. 

Respectfully submitted, 

Forrest A. Plant 
Chairperson 

---------------------_ .. _ .. -
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RECOMMENDATION 

Background 
Traditionally, if a lease required the landlord's consent 

to an assignment or sublease, the landlord had absolute 
discretion whether or not to consent. But in 1985, the 
California Supreme Court reversed this rule in Kendall 
v. Ernest Pestana, Inc. 1 Under Kendall, if a commercial 
real property lease provides no standard governing the 
landlord's consent, the landlord may not withhold consent 
to the tenant's assignment or sublease unless the landlord 
has a commercially reasonable objection. 

The Kendall decision leaves unresolved a number of 
related issues. Among these issues are (1) whether the 
new rule should be applied to leases executed before the 
decision,2 (2) whether the rule should be applied to 
residentialleases,3 and (3) whether a lease may absolutely 
prohibit assignment or grant absolute discretion over 
assignment to the landlord.4 The uncertainty that now 
exists in the law relating to assignment and sublease 
will continue to cause problems in practice and disrupt 
normal commerce. The California Law Revision 
Commission has concluded that the law in this area 
should be codified and clarified. 

Codification of Kendall 
If a lease precludes the tenant from assigning or 

subletting without the landlord's consent, but is silent 
as to the standards governing the landlord's consent, 
should the landlord have absolute discretion or should 

I. 40 Cal. 3d 488, 220 Cal. Rptr. 818, 709 P. 2d 837 (1985). 
2. See Co.kran,Assignment and Sublease Restrictions: The Tribulations of 

Leasehold Transfers, 22 Loy. L.A.L. Rev. 405, 462·68 (1989). 
3. "'We are presented only with a commerciallesa8 and therefore do not 

address the question w hetherreaidentialleaaes are controlled by the principles 
artkulated in this opinion." Kendall, 40 Cal. 3d at 492 n. 1-

4. Kendall, 40 Cal. 3d at 499 n. 14. 
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the law imply a standard of reasonableness? Since 
December 5, 1985, the date of the Kendall decision, 
California law has implied a standard of reasonableness. 
Before that date, absolute discretion was the generally 
accepted rule. 6 

Both of these rules promote identifiable public policies. 
The Kendall rule is supported by the policy against 
unreasonable restraints on alienation6 and the implied 
contractual duty of good faith and fair dealing7

• 

Considerations that support the previous rule oflandlord 
discretion include the landlord's overriding interest in 
protecting the reversion and the uncertainty and 
litigation caused by a reasonableness standard. 

In deciding between the competing policies, the decisive 
factor should be the reasonable expectations of the 
parties who negotiate a provision in a lease requiring 
the landlord's consent without further guidance. 
Certainty in the law and the ability to rely on a negotiated 
agreement are of primary importance in the commercial 
world. The parties need assurance that the rights and 
obligations under their tenancy agreement will be 
honored. 

By now, parties who negotiate a lease understand the 
Kendall rule that if the lease is silent on standards for 
the landlord's consent, the law implies a reasonableness 
requirement. The parties' reliance on the Kendall rule 
should be protected. The Commission recommends that 
the Kendall rule be codified to conftrm this reliance and 

5, See Coskran, Asswnment and Sublease Restriction.: The Tribulations of 
Lea •• hold Transfers, 22 Loy. L.A.L. Rev. 406, 433-38 (1989); Kendall, 40 Cal. 
3d at 507-11 (dissent); Kreisher v, Mobil Oil Corporation, 198 Cal. App, 3d 389, 
243 Cal. Rptr. 662 (1966), review denied May 6, 1988. 

6. Kendall, 40 Cal. 3d at 498·600, 
7. Kendall, 40 Cal. 3d at 500. 
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protect parties from future changes in the currents and 
tides of judicial philosophy. 

Application to Pre-Kendall Leases 
The Kendall rule should be codified only as to leases 

executed on or after December 5, 1985, the date ofthe 
Kendall decision. The interest of parties who relied on 
the pre-Kendall rule of absolute landlord discretion is 
also entitled to protection. This recommendation is 
consistent with narrow judicial construction of pre­
Kendall leases by post-Kendall CaSeS,8 and with case 
law expressly limiting retroactivity of Kendall. 9 

Impact of Kendall on Landlord Remedies 
Under Civil Code Section 1951.4, the landlord may 

keep the lease in force and require continued payment 
of rent notwithstanding abandonment by the tenant. 
This remedy is available only if the lease expressly 
incorporates the remedy and only if the lease allows the 
tenant to assign or sublet. If the landlord's consent is 
required to assign or sublet, the lease must also provide 
that the landlord's consent may not unreasonably be 
withheld. This statute was based on the assumption of 
prior law that the landlord's consent is not subject to a 
reasonableness requirement unless the lease imposes 
it. 

With the change in California law to imply a 
reasonableness requirement in the absence of an express 
standard for consent in the lease, Section 1951.4 should 
also be revised. The landlord's right to keep the lease in 
force should be available if a reasonableness standard is 
implied, as well as if the lease expressly imposes a 

8. See, e.g., John Hogan Enterprises, Inc. v. Kellogg, 187 Cal. App. 3d 589, 
231 Cal. Rptr. 818 (1986); Airport Plaza, Inc. v. Blanchard, 188 Cal. App. 3d 
1594,234 Cal. Rptr. 198 (1987). 

9. KreiBher v. Mobil Oil Corporation, 198 Cal. App. 3d 389, 243 Cal. Rptr. 
662 (1988), review denied May 6, 1988. 

------------------- --_.- ..... . 
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reasonableness standard. Other technical and clarifying 
amendments should also be made in Section 1951.4.10 

Other Lease Restrictions on Transfer 
Kendall dealt only with a lease clause that requires 

the landlord's consent but that fails to state a standard 
for giving or withholding consent. However, the reasoning 
of the decision raises issues concerning the validity of 
other types oflease restrictions on transfer. The court's 
concern over unreasonable restraints on alienation and 
the court's importation ofthe good faith and fair dealing 
doctrine into lease law could easily affect other types of 
restrictions on lease transfer.ll The Commission believes 
a systematic statutory exposition ofthe governing law 
in this area is necessary to avoid many years oflitigation 
and uncertainty. 

The statute should reafl"rrm the governing principle of 
freedom of contract between the parties to a lease and 
honor the reasonable expectations of the parties based 
on their agreement. The parties should be able to 
negotiate any restrictions on transfer that are appropdate 

10. Changes in Section 1951.4 recommended by the Commission include: 
(1) Form language should be provided in the statute that the 

parties may use to incorporate the remedy provided by Section 1951.4. 
(2)The remedy should be available to the landlord ifthe lease does 

not prohibit, rather than "'if the lease permits," assignment or sublease. 
(3) Any lease standards and conditiona for transfer should be 

presumed reasonable, although the tanant should be able to show thet 
a particular standard or condition is unreasonable under the 
circumstances when it is applied. 

(4)The statute should state clearly thet, if a condition on transfer 
has become unreasonable due to a change in circumstances, the 
landlord may waive the condition and still take advantage of the 
Section 1951.4 remedy. 

(5) The existence or exercise of a provision in a 1ease that gives the 
landlord the right to recapture any benefits realized by the tanant as 
a result of a transfer should not preclude the landlord'. use of the 
Section 1951.4 remedy. 

11. See, e.g., Coakran, Assignment and Sublease &strictiono: The Tribulations 
of Leasehold Transfers, 22 Loy. L.A.L. Rev. 405, 445-47 (1989). 
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for the particular transaction with the assurance that 
the restrictions will be enforced. While this fundamental 
principle asswnes some bargaining ability by both parties 
to the lease, it does not necessarily asswne equality of 
bargaining position. Either the landlord or the tenant 
may have superior bargaining power depending on its 
fmancial condition, its representation by legal counsel, 
the economics of the commercial lease market, and 
other factors. Where the situation is such that the lease 
is a contract of adhesion or the particular clause is 
unconscionable, for example, general principles limiting 
freedom of contract will govern. 12 

The statute should codify the common law rules that 
the tenant may assign or sublet freely unless the parties 
agree to a limitation on the right of the tenant to assign 
or sublease,13 and that any ambiguities in a limitation 
are to be construed in favor of transferability. 14 The 
statute should make clear that the right to agree to 
limitations on transferability includes the right to agree 
that the tenant's interest will be absolutely 
nontransferable, or that the tenant's interest may not 
be transferred without the landlord's consent, which 
may be given or withheld in the landlord's sole and 
absolute discretion. 

The parties should also be able to agree on standards 
and conditions for transfer, and those standards and 
conditions should be enforceable. The conditions might 
include, for example, that the landlord is entitled to 
recapture any consideration realized by the tenant as a 

12. See, e.g., 1 B. Witkin, SummaryofCalifomia Law Contract. §§23-36 (9th 
ed. 1987) (adhesion and unconocionable contract doctrines). 

13. See, e.g., Kusan v. Stout, 9 Cal. 3d 39,507 P. 2d 87, 106 Cal. Rptr. 783 
(1973). 

14. See, e.g., Chapman v. Great WesteTll Gypsum Co., 216 Cal. 420,14 P. 2d 
758 (1932) . 

. . ... _---------------
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result of a transfer. So long as the limitation satisfies 
the general restrictions on freedom of contract, it should 
be recognized as valid. 

Application to Commercial and Not Residential Leases 
The recommendations made in this report relate only 

to commercial real property leases, not to residential 
leases. While it might be beneficial to clarify the law 
relating to residential leases and to maintain some 
degree of uniformity between the residential and 
commercial lease law of the state, different policy 
considerations (particularly relating to bargaining 
position of the parties) affect commercial and residential 
lease law. Moreover, transfer issues arise less frequently 
in connection with residential leases because they are 
generally short in duration and rarely develop a large 
transfer value. A residential tenant may not expect to 
receive consideration on assignment or sublease of the 
tenancy to the same extent a commercial tenant may be 
seeking consideration as part of the lease transaction. 

For these reasons, the Commission believes the 
recommendations made in this report should be limited 
to commercial leases at this time. The Commission 
plans to give further study, in a later report, to the issue 
of whether some or all of the recommendations should 
be made applicable to residential leases. 

PROPOSED LEGISLATION 
The Commission's recommendations would be 

effectuated by enactment of the following measure. 
An act to amend Section 1951.4 of, and to add Chapter 

6 (commencing with Section 1995.010) to Title 5 of Part 
4 of Division 3 of, the Civil Code, relating to commercial 
real property leases. 
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The people of the State of California do enact as 
follows: 

Civil Code §1951.4 (amended). Continuation of 
lease after breach and abandonment 

SECTION 1. Section 1951.4 of the Civil Code is 
amended to read: 

1951.4. (a) The remedy described in this section is 
available only if the lease provides for this remedy. In 
addition to any other type of provision used in a lease to 
provide for the remedy described in this section, a provision 
in a lease in substantially the following form satisfies 
this subdivision: 

The lessor has the remedy described in 
California Civil Code Section 1951.4 (lessor may 
continue lease in effect after lessee's breach and 
abandonment and recover rent as it becomes due, 
iflessee has right to sublet or assign subject only to 
reasonable limitations). 

(b) Even though a lessee of real property has breached 
Me the lease and abandoned the property, the lease 
continues in effect for so long as the lessor does not 
terminate the lessee's right to possession, and the lessor 
may enforce all Me the lessor's rights and remedies 
under the lease, including the right to recover the rent 
as it becomes due under the lease, if the lease I'eiliiits 
!he lessee tJ6 d6 any of the following conditions is satisfied: 

(1) 8t161et The lease permits the lessee, or does not 
prohibit or otherwise restrict the right of the lessee, to 
sublet the property, assign Me the lessee's interest in the 
lease, or both. 

(2) 8tt131et The lease permits the lessee to sublet the 
property, assign Me the lessee's interest in the lease, or 
both, subject to express standards or conditions, provided 
the standards and conditions are reasonable at the time 
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the lease is executed and the lessor does not require 
compliance with any 'tIfl!'eas6ftft61e simldn fer, ftM' 

flft3' tHH eas6ftahle e6nditien 6n, stten sttble~g M' 

assignment. standard or condition that has become 
unreasonable at the time the lessee seeks to sublet or 
assign. For purposes of this paragraph, an express 
standard or condition is presumed to be reasonable; this 
presumption is a presumption affecting the burden of 
proof. 

(3) 8ttblet The lease permits the lessee to sublet the 
property, assign his the lessee's interest in the lease, or 
both, with the consent of the lessor, and the lease 
provides that such consent shall not be unreasonably be 
withheld or the lease includes a standard implied by law 
that consent shall not be unreasonably withheld. 

(c) For the purposes of subdivision (b), the following do 
not constitute a termination of the lessee's right to 
possession: 

(1) Acts of maintenance or preservation or efforts to 
relet the property. 

(2) The appointment of a receiver upon initiative of 
the lessor to protect the lessor's interest under the lease. 

(d) Neither the presence nor the exercise of a provision 
in a lease that, if the lessee receives from a sublessee or 
assignee consideration in excess of the rent under the 
lease, the lessor is entitled to some or all of the 
consideration, precludes the lessor's use of the remedy 
described in this section. 

Comment. Subdivision (a) of Sedion 1951.4 is amended to 
provide a ·safe harbor" of specific language that satisfies the 
requirement that the lease provide for the remedy in this section. 
The amendment should not be construed to imply that no other 
form of language will satisfy the requirement. Whether any other 
language will satisfy the requirement depends on the language 
used and the understanding of the parties. 
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Subdivision (b)(1) is amended to recognize that a lessee may 
sublet the property or assign the lessee's interest in the lease 
whether or not the lease permits it, so long as the lease does not 
prohibit it. Cf Section 1995.210 (right to transfer commercial 
lease absent a restriction). Under subdivision (bl(I), a lessor may 
not include a prohibition against subletting or assignment and 
thereafter take advantage of the remedy of this section by waiving 
the prohibition; the lessee must have a legal right to sublet or 
assign subject only to reasonable limitations from the outset if the 
lessor is to have the remedy provided in this section. 

The parties may agree to expre88 standards and conditions for 
assignment and sublease. Section 1995.240 (transfer restriction 
in commercial lease subject to standards and conditions). 
Subdivision (bX2) is amended to make clear that an express 
standard or condition on transfer is presumed reasonable. This is 
consistent with cases involving the reasonableness standard 
generally and with the underlying philosophy ofthis chapter. See 
Coskran,Assignment and Sublease Restrictions: The Tribulations 
of Leasehold Transfers, 22 Loy. L.A.L. Rev. 405, 474 (1989). See 
also subdivision (d). 

Subdivision (b)(2) also is amended to clarify existing law that 
the lessor may waive a standard or condition on subletting or 
assignment that, although originally reasonable, has become 
unreasonable, and still take advantage of the remedy provided in 
Section 1951.4. See Recommendation Relating to Real Property 
Leases, 9 Cal. L. Revision Comm'n Reports 153, 168 (1969) 
("Occasionally, a standard or condition, although reasonable at 
the time it was included in the lease, is unreasonable under 
circumstances existing at the time of the subletting or B88ignment. 
In such a situation, the le880r may resort to the remedy provided 
by Section 1951.4 ifhe does not require compliance with the now 
unreasonable standard or condition."). However, subdivision 
(bX2) does not permit the lessor to take advantage of the remedy 
provided in this section by including in the lease a standard or 
condition that is originally unreasonable and thereafter waive it; 
the lessee must have a legal right to sublet or assign subject only 
to reasonable limitations from the outset if the lessor is to have 
the remedy provided in this section. 

Subdivision (bX3) is amended to recognize that the lessor's 
consent to an a88ignment or subletting may not unreasonably be 
withheld, even though the lease does not require reasonableness, 
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if the lease provides no standard for giving or withholding consent. 
Section 1995.260 (implied standard for landlord's consent in 
commercial lease). Under this subdivision a lessor may not take 
advantage of the remedy provided in this section by including in 
the lease a clause that gives the lessor absolute discretion or the 
right unreasonably to withhold consent or that subjects the 
lessor's consent to \lIIl'e8.sonable limitations, and thereafter waiving 
the clause; the lessee must have a legal right to sublet or assign 
subject only to reasonable limitations from the outset if the lessor 
is to have the remedy provided in this section. 

Under subdivision (c), a provision in the lease that the lessor 
may elect either to consent to a subletting or assignment or to 
terminate the lessee's right to possession, would not constitute a 
termination of the lessee's right to possession, so long as the lessor 
does not make the election to terminate the lessee's right to 
possession. 

Subdivision (d) is new. See Section 1995.240 and Comment 
thereto (transfer restriction in commercial lease subject to standards 
and conditions). 

The other changes in Section 1951.4 are technical, intended to 
render the provision gender-neutral. 

The amendments apply to leases executed before, on, or after 
the operative date of the amendments, except as provided in 
Section 1952. 

Civil Code §§1995.010·1995.270 (added). 
Assignment and sublease 

SEC.2. Chapter 6 (commencing with Section 1995.010) 
is added to Title 5 of Part 4 of Division 3 of the Civil 
Code, to read: 

CHAPI'ER 6. ASSIGNMENT AND SUBLEASE 
Article I. General Provisions 

§1995.010. Scope of chapter 
1995.010. This chapter applies to transfer of a tenant's 

interest in a lease of real property for other than 
residential purposes. 

Comment. Section 1995.010 limits the scope of this chapter to 
commercial real property leases. Assignment and sublease issues 
concerning personal property leases and residential real property 
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leases involve different public policies than commercial real 
property leases, and therefore are governed by the common law 
and not by this chapter. 

§1995.020. Definitions 
1995.020. Ail used in this chapter: 
(a) "Landlord" includes a tenant who is a sublandlord 

under a sublease. 
(b) "Lease" means a lease or sublease of real property 

for other than residential purposes, and includes 
modifications and other agreements affecting a lease. 

(c) "Restriction on transfer" means a provision in a 
lease that restricts the right of transfer of the tenant's 
interest in the lease. 

(d) "Tenant" includes a subtenant or assignee. 
(e) "Transfer" of a tenant's interest in a lease means an 

assignment, sublease, or other voluntary or involuntary 
transfer or encumbrance of all or part of a tenant's 
interest in the lease. 

Comment. Section 1995.020 provides definitions for drafting 
convenience. 

Subdivision (b) is consistent with Section 1995.010 (scope of 
chapter). A restriction separately agreed to by the parties that 
affects a lease is part of the lease for purposes ofthis chapter. The 
provisions ofthis chapter apply between parties to a sublease and 
between parties to an assigned lease, as well as between original 
parties to a lease. 

Subdivision (e) makes clear that the statute applies not only to 
lease restrictions on assignments and subleases but also to lease 
restrictions on encumbrances of the tenant's interest, by way of 
mortgage, trust deed, assignment for security purposes, or other 
creation of a security interest, and to lease restrictions on involuntary 
transfers of the tenant's interest, including transfer pursuant to 
execution sale or tax sale. Cf. Comment to Section 1995.220 
(transfer restriction strictly construed). 

§1995.030. Transitional provision 
1995.030. Except as provided in Section 1995.270, 

this chapter applies to a lease executed before, on, or 
after January 1, 1990. 
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Comment. Section 1995.030 makes clear that this chapter is 
intended to be applied to existing leases as well as to leases 
executed after its operative date. An exception is made in the case 
of the rule of Section 1995.260 (implied standard for landlord's 
consent), which only applies to leases executed on or after the 
operative date ofthis chapter. See Section 1995.270 (limitation 
on retroactivity of Section 1995.260). 

Article 2. Restrictions on Transfer 

§1995.210. Right to transfer absent a restriction 
1995.210. (a) Subject to the limitations in this chapter, 

a lease may include a restriction on transfer of the 
tenant's interest in the lease. 

(b) Unless a lease includes a restriction on transfer, a 
tenant's rights under the lease include unrestricted 
transfer of the tenant's interest in the lease. 

Comment. Subdivision (a) of Section 1995.210 is a specific 
application of general principles of freedom of contract. Subdivision 
(al is limited by the provisions of this chapter governing restrictions 
on transfer. See, e.g., Section 1995.260 (implied standard for 
landlord's consent). Neither the law governing unreasonable 
restraints on alienation (see, e.g., Civil Code §711) nor the law 
governing the implied covenant of good faith and fair dealing (see, 
e.g., California Lettuce Growers v. Union Sugar Co., 45 Cal. 2d 
474, 289 P. 2d 785 (1955» prevents the enforcement of a restriction 
on transfer in accordance with the express terms of the restriction. 
It should be noted, however, that subdivision (a) remains subject 
to general principles limiting freedom of contract. See, e.g., 1 B. 
Witkin, Summary of California Law Contracts §§23-36 (9th ed. 
1987) (adhesion and unconscionable contract doctrines). 

Subdivision (b) codifies the common law rule that a tenant may 
freely assign or sublease unless the right is expressly restricted by 
the parties. See, e.g., Kasaan v. Stout, 9 Cal. 3d 39, 507 P. 2d 87, 
106 Cal. Rptr. 783 (1973). 

§ 1995.220. Transfer restriction strictly construed 
1995.220. An ambiguity in a restriction on transfer of 

a tenant's interest in a lease shall be construed in favor 
of transferability. 
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Comment. Section 1995.220 codifies the common law. See, 
e.g., Chapman v. Great Western Gypsum Co., 216 Cal. 420, 14 P. 
2d 758 (1932). This section is also consistent with the common 
law rule that lease restrictions on involuntary transfer are strictly 
construed. See discussion in Coskran, Assignment & Sublease 
Restrictions: The Tribulations of Leasehold Transfers, 22 Loy. 
L.A.L. Rev. 405, 524-31 (1989); cf Section 1995.020(e) ("transfer" 
defined). 

§1995.230. Transfer prohibition 
1995.230. A restriction on transfer of a tenant's 

interest in a lease may absolutely prohibit transfer. 
Comment. Section 1995.230 settles the question raised in 

Kendall v. Ernest Pestana, Inc., 40 Cal. 3d 488, 220 Cal. Rptr. 
818, 709 P.2d 837 (1985), of the validity of a clause absolutely 
prohibiting assignment or sublease. 40 Cal. 3d at 499 n. 14. A 
lease term absolutely prohibiting transfer of the tenant's interest 
is not invalid as a restraint on alienation. Such a term is valid 
subject to general principles governing freedom of contract, including 
the adhesion contract doctrine, where applicable. See Section 
1995.210 and Comment thereto (right to transfer absent a 
restriction). It should be noted that an absolute prohibition on 
transfer precludes the landlord's use of the remedy provided in 
Section 1951.4 (continuation of lease after breach and 
abandonment). See Section 1951.4 and Comment thereto. 

§1995.240. Transfer restriction subject to 
standards and conditions 

1995.240. A restriction on transfer of a tenant's 
interest in a lease may provide that the transfer is 
subject to any standard or condition, including but not 
limited to a provision that the landlord is entitled to 
some or all of any consideration the tenant receives from 
a transferee m excess of the rent under the lease. 

Comment. Section 1995.240 codifies the rule stated in Kendall 
v. Ernest Pestana, Inc., 40 Cal. 3d 488, 220 Cal. Rptr. 818, 709 
P.2d 837 (1985), that "nothing bars the parties to commercial 
lease transactions from making their own arrangements respecting 
the allocation of appreciated rentals if there is a transfer of the 
leasehold." 40 Cal. 3d at 505 n. 17. This section does not apply, 
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and Section 1995.250 does apply, to a restriction on transfer of a 
tenant's interest in a lease that requires the landlord's consent for 
transfer. 

The authority provided in this section for the parties to agree to 
an express lease provision governing allocation of consideration 
for transfer of the tenant's interest in a lease is not intended to 
create an implication that absent an express provision the landlord 
is not entitled to demand all or part of the consideration as a 
condition for consenting to the transfer in a case where the lease 
requires the landlord's consent. Whether such a demand would be 
"unreasonable" within the meaning of Section 1995.250(a) (express 
standards and conditions for landlord's consent) or 1995.260 
(implied standard for landlord's consent) is a question offuct that 
must be determined under the circumstances of the particular 
case. See Comments to Sections 1995.250 and 1995.260. 

Section 1995.240 is a specific application of subdivision (a) of 
Section 1995.210 (lease may include transfer restriction). It 
should be noted that an unreasonable restriction on transfer 
precludes the landlord's use of the remedy provided in Section 
1951.4 (continuation of lease after breach and abandonment). 
See Section 1951.4 and Comment thereto. Moreover, Section 
1995.240 remains subject to general principles limiting freedom 
of contract. See Section 1995.210 and Comment thereto. 

§1995.250. Express standards and conditions for 
landlord's consent 

1995.250. A restriction on transfer of a tenant's 
interest in a lease may require the landlord's consent for 
transfer subject to any express standard or condition for 
giving or withholding consent, including, but not limited 
to, any of the following: 

(a) The landlord's consent may not be unreasonably 
withheld. 

(b) The landlord's consent may be withheld subject to 
express standards or conditions. 

(c) The landlord has absolute discretion to give or 
withhold consent, including the right to unreasonably 
withhold consent. 
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Comment. Section 1995.250 is a specific application of the 
broad latitude provided. in this chapter for the parties to a lease to 
contract for express restrictions on transfer of the tenant's interest 
in the lease. Such restrictions are valid subject to general 
principles governing freedom of contract, including the adhesion 
contract doctrine, where applicable. See Section 1995.210 and 
Comment thereto (right to transfer absent a restriction). It 
should be noted that an unreasonable restriction on transfer 
precludes the landlord's use of the remedy provided in Section 
1951.4 (continuation of lease after breach and abandonment). 
See Section 1951.4 and Comment thereto. 

The meaning of "unreasonably withheld" under subdivision (a) 
is a question of fact that must determined under the circumstances 
of the particular case, applying an objective standard of commercial 
reasonableness as developed by case law. 

Subdivision (b) makes clear that the lease may condition the 
landlord's consent in any manner. Standards and conditions for 
the landlord's consent may include, for example, a provision that, 
if the lessee receives consideration for the transfer in excess of the 
rent under the lease, the landlord may recover some or all of the 
consideration as a condition for consent. Cf Section 1995.240 
(transfer restriction subject to standards and conditions). 

Subdivision (c) settles the question raised in Kendall v. Ernest 
Pestana, Inc., 40 Cal. 3d 488,220 Cal. Rptr. 818, 709 P.2d 837 
(1985), of the validity of a clause granting abaol ute discretion over 
assignment or sublease to the landlord. 40 Cal. 3d at 499 n. 14. 
A lease clause of the type described in subdivision (c) is not invalid 
as a restraint on alienation, and ita exercise by the landlord is not 
a violation of the law governing good faith and fair dealing. 

The inclusion in the lease of a provision that the landlord may 
elect either to consent or to terminate the tenant's right to 
possession, does not preclude the landlord's use of the remedy 
provided in Section 1951.4, 80 long as the landlord does not 
exercise the election to terminate the right to possession. See 
Comment to Section 1951.4. 

§ 1995.260. Implied standard for landlord's consent 
1995.260. IT a restriction on transfer of the tenant's 

interest in a lease requires the landlord's consent for 
transfer but provides no standard for giving or 
withholding consent, the restriction on transfer shall be 

... _._-------------------------_. 
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construed to include an implied standard that the 
landlord's consent may not be unreasonably withheld. 
Whether the landlord's consent has been unreasonably 
withheld in a particular case is a question of fact on 
which the tenant has the burden of proof. The tenant 
may satisfy the burden of proof by showing that, in 
response to the tenant's written request for a statement 
of reasons for withholding consent, the landlord has 
failed, within a reasonable time, to state in writing a 
reasonable objection to the transfer. 

Comment. Section 1995.260 codifies the rule of Kendall v. 
Ernest Pestana, Inc., 40 CaL 3d 488,709 P. 2d 837, 220 Cal. Rptr. 
818 (1985). The retroactive application of Section 1995.260 is 
limited by Section 1995.270. 

Under Section 1995.260, whether a landlord's consent has been 
unreasonably withheld may be a question of procedure or substance 
or both. A landlord may act unreasonably in responding to a 
request of the tenant for consent to a transfer (for example by 
delaying or failing to respond or by requiring exceBBive investigation 
charges), or the landlord may not have a reasonable objection to 
the transfer. Either of these circumstances may give rise to a 
determination that the landlord has unreasonably withheld consent 
to the transfer within the meaning of this section. 

This section provides the tenant a means of satisfying the 
burden of proof on this matter by making a written request for a 
statement of reasons. However, this is not the exclusive means of 
satisfying the burden of proof that the landlord's consent has been 
unreasonably withheld in a particular case, and proof of 
unreasonableness may be made by other means. 

Although Kendall states as a matter of law that denial of 
consent solely on the basis of personal taste, convenience, or 
sensibility, and denial of consent in order that the landlord may 
charge a highe-r rent than originally contracted for, are not 
commercially reasonable (40 Cal. 3d at 501), Section 1995.260 
rejects an absolute approach to the question of commercial 
reasonableness. Whether a particular objection is reasonable 
within the meaning of this section is a question offact that must 
be determined under the circumstances of the particular case, 
applying an objective standard of commercial reasonableness as 
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developed by case law. For example, in some circumstances it 
may be commercially reasonable for the landlord to require, as a 
condition for consenting to an assignment, that the premium 
received by the tenant for the assignment be paid to the landlord. 
See John Hogan Enterprises, Inc. v. Kellogg, 187 Cal. App. 3d 
589,231 Cal. Rptr. 711 (1986). 

§ 1995.270. Limitation on retroactivity of Section 
1995.260 

1995.270. (a) The Legislature Imds and declares: 
(1) It is the public policy of the state and fundamental 

to the commerce and economic development of the state 
to enable and facilitate freedom of contract by the 
parties to commercial real property leases. 

(2) The parties to commercial real property leases 
must be able to negotiate and conduct their affairs in 
reasonable reliance on the rights and protections given 
them under the laws of the state. 

(3) Until the case of Kendall v. Ernest Pestana, Inc., 40 
Cal. 3d 488 (1985), the parties to commercial real 
property leases could reasonably rely on the law of the 
state to provide that if a lease restriction requires the 
landlord's consent for transfer ofthe tenant's interest in 
the lease but provides no standard for giving or 
withholding consent, the landlord's consent may be 
unreasonably withheld. 

(4) The Kendall case reversed the law on which parties 
to commercial real property leases executed before 
December 5, 1985, the date of the Kendall case, could 
reasonably rely, thereby frustrating the expectations of 
the parties, with the result of impairing commerce and 
economic development. 

(b) Section 1995.260 applies to a restriction on transfer 
executed on or after December 5, 1985. If a restriction 
on transfer executed before December 5, 1985, requires 
the landlord's consent for the tenant's transfer but 
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provides no standard for giving or withholding consent, 
the landlord's consent may be unreasonably withheld, 
except that in an action concerning the restriction 
commenced before January 1, 1990, the law applicable 
at the time of trial of the action governs. For purposes 
of this subdivision, if the terms of a restriction on 
transfer are flXed by an option or other agreement, the 
restriction on transfer is deemed to be executed on the 
date of execution of the option or other agreement. 

Comment. Section 1995.270 limits the retroactive application 
of Section 1995.260 (implied standard for landlord's consent) and 
the Kendall case which it codifies. Kendall v. Ernest Pestana, 
Inc., 40 Cal. 3d 488,220 Cal. Rptr. 818, 709 P.2d 837 (1985). The 
date of applicability of Section 1995.260 is December 5, 1985, the 
date of the Kendall opinion. If there is a sublease on or after 
December 5, 1985, under a lease executed before that date, the 
rights as between the parties to the sublease are governed by 
Section 1995.260. See Section 1995.02()(b) ("lease" means lease 
or sublease). 

Limitation of retroactive operation of Section 1995.260 is 
supported by the public policy stated in subdivision (a) of Section 
1995.270, including the need for foreseeability, reliance, and 
fairness, and is consistent with case law expressly limiting 
retroactivity of Kendall. See Coskran, Assignment and Sublease 
Restricticns: The Tribulations of Leasehold Transfers, 22 Loy. 
L.A.L. Rev. 405, 433-35 (1989); Kendall, supra, 40 Cal. 3d at 507-
11 (dissent); Kreisher v. Mobil Oil Corporation, 198 Cal. App. 3d 
389, 243 Cal. Rptr. 662 (1988). 
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APPENDIX 8 

REPORT OF 
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THE CALIFORNIA LAW REVISION COMMISSION 
ON SENATE BILL 536 

Senate Bill 536 was introduced by Senator Beverly to enact the 
California Law Revision Commission's Recommendation Relating to 
Commercial Real Property Leases, 20 Cal. L. Revision Comm'n Reports 
(1990). The Comments printed in the recommendation remain applicable 
to the various sections of the bill except that the Comments set out below 
are revised to reflect amendments made to the bill during the legislative 
process and replace the corresponding Comments printed in the 
recommendation. 

Civil Code § 1951.4 (amended). Continuation of lease after 
breach and abandonment 

Comment. Subdivision (a) of Section 1951.4 is amended to provide a 
"safe harbor" of specific language that satisfies the requirement that the 
lease provide for the remedy in this section. The amendment should not 
be construed to imply that no other form of language will satisfy the 
requirement. Whetller any other language will satisfy the requirement 
depends on tile language used and the understanding of tile parties. 

Subdivision (b)(l) is amended to recognize that a lessee may sublet the 
property or assign tile lessee' s interest in tile lease whether or not tile 
lease permits it, so long as the lease does not prohibit it. Cf Section 
1995.210 (right to transfer commercial lease absent a restriction). Under 
subdivision (b}(I), a lessor may not include a prohibition against 
subletting or aSSignment and tIlereafter take advantage of tile remedy of 
tltis section by waiving tile proltibition; the lessee must have a legal right 
to sublet or assign subject only to reasonable limitations from the outset 
if the lessor is to have tile remedy provided in this section. 

The parties may agree to express standards and conditions for 
assignment and sublease. Section 1995.240 (transfer restriction in 
commercial lease- subject to standards and conditions). Subdivision 
(b}(2) is amended to make clear that an express standard or condition on 
transfer is presumed reasonable; tile presumption is only for tile purpose 
of applying subdivision (b)(2). This is consistent witll cases involving 
the reasonableness standard generally and with the underlying 
pltilosophy of tIlis chapter. See Coskran, Assignment and Sublease 
Restrictions: The Tribulations of Leasehold Transfers, 22 Loy. L.A.L. 
Rev. 405, 474 (1989). 
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Subdivision (b)(2) also is amended to clarify existing law that the 
lessor may waive a standard or condition on subletting or assignment 
that, although originally reasonable, has become unreasonable, and still 
take advantage of the remedy provided in Section 1951.4. See 
Recommendation Relating to Real Property Leases, 9 Cal. L. Revision 
Comm'n Reports 153, 168 (1969) ("Occasionally, a standard or 
condition, although reasonable at the time it was included in the lease. is 
unreasonable under circumstances existing at the time of the subletting or 
assignment. In such a situation, the lessor tnay resort to the remedy 
provided by Section 1951.4 if he does not require compliance with the 
now unreasonable standard or condition."). However, subdivision (b)(2) 
does not permit the lessor to take advantage of the remedy provided in 
this section by including in the lease a standard or condition that is 
originally unreasonable and thereafter waive it; the lessee must have a 
legal right to sublet or assign subject only to reasonable limitations from 
the outset if the lessor is to have the remedy provided in this section. 

Subdivision (b)(3) is amended to recognize that the lessor's consent to 
an assignment or subletting may not unreasonably be withheld, even 
though the lease does not require reasonableness, if the lease provides no 
standard for giving or withholding consent Section 1995.260 (implied 
standard for landlord' s consent in commercial lease). Under this 
subdivision a lessor may not take advantage of the remedy provided in 
this section by including in the lease a clause that subjects the lessor's 
consent to unreasonable limitations and thereafter waiving the clause; the 
lessee must have a legal right to sublet or assign subject only to 
reasonable limitations from the outset if the lessor is to have the remedy 
provided in this section. 

The other changes in Section 1951.4 are technical. intended to render 
the proviSion gender-neutral. 

The amendments apply to leases executed before. on, or after the 
operative date of the amendments, except as provided in Section 1952. 

Civil Code § 1995,020 (added). Definitions 
Comment. Section 1995.020 provides definitions for drafting 

convenience. 
Subdivision (b) is consistent with Section 1995.010 (scope of chapter). 

A restriction separately agreed to by the parties that affects a lease is part 
of the lease for purposes of this chapter. The proVisions of this chapter 
apply between parties to a sublease and between parties to an assigned 
lease, as well as between original parties to a lease. 

Under subdivision (c), this chapter does not apply to a restriction on 
transfer of a lease or on encumbrance of a lease unless the restriction on 
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transfer or the restriction on encumbrance is expressly provided in the 
lease (as defined in this section). 

Subdivision (e) makes clear that the statute applies not only to express 
lease restrictions on assignments and subleases but also to express lease 
reslrictions on encumbrances of the tenant's interest, by way of 
mortgage, trust deed, assignment for security purposes, or other creation 
of a security interest, and to express lease restrictions on involuntary 
transfers of the tenant's interest, including transfer pursuant to execution 
sale or tax sale. Cf Comment to Section 1995.220 (transfer restriction 
strictly construed). 

Civil Code § 1995.030 (added). Transitional provision 
Comment. Section 1995.030 makes clear that this chapter is intended 

to be applied to existing leases as well as to leases executed after its 
operative date. An exception is made in the case of the rule of Section 
1995.260 (implied standard for landlord's consent). which only applies to 
leases executed on or after September 23. 1983. See Section 1995.270 
(limitation on retroactivity of Section 1995.260). 

Civil Code § 1995.240 (added). Transfer restriction subject to 
express standards and conditions 

Comment. Section 1995.240 codifies the statement in Kendall v. 
Ernest Pestana. Inc .• 40 Cal. 3d 488. 220 Cal. Rptr. 818. 709 P.2d 837 
(1985), that "nothing bars the parties to commercial lease transactions 
from making their own arrangements respecting the allocation of 
apprec iated rentals if there is a transfer of the leasehold." 40 Cal. 3d at 
505 n. 17. As used in this section. "consideration" includes "appreciated 
rentals" or any other term or description used by the parties to define any 
bonus value of the leasehold interest or any consideration atlributab1e to 
the value of the leased premises that may be subject to sharing or shifting 
between the parties pursuant to contract in case of transfer by the tenant. 
This section does not apply. and Section 1995.250 does apply. to a 
restriction on transfer of a tenant's interest in a lease that requires the 
landlord's consent for transfer. 

The affirmation stated in this section that the parties may agree to an 
express lease provision governing allocation of consideration for transfer 
of the tenant's interest in a lease is not intended to create any 
presumption that, absent such an express provision, a demand by the 
landlord for all or part of the consideration as a condition for consenting 
to !be transfer is either reasonable or unreasonable. Whether such a 
demand would be "unreasonable" within the meaning of Section 
1995.250(a) (express standards and conditions for landlord's consent) or 
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1995.260 (implied standard for landlord's consent) is a question to be 
governed by the case law on the subject. See also Comments to Sections 
1995.250 and 1995.260. 

Section 1995.240 is a specific application of subdivision (a) of Section 
1995.210 (lease may include transfer restriction). It should be noted that 
an unreasonable restriction on transfer precludes the landlord's use of the 
remedy provided in Section 1951.4 (continuation of lease after breach 
and abandonment). See Section 1951.4 and Comment thereto. 
Moreover, Section 1995.240 remains subject to general principles 
limiting freedom of contract. See Section 1995.210 and Comment 
thereto. 

Civil Code § 1995.250 (added). Express standards and 
conditions for landlord's consent 

Comment. Section 1995.250 is a specific application of the broad 
latitude provided in this chapter for the parties to a lease to contract for 
express restrictions on transfer of the tenant's interest in the lease. Such 
restric tions are valid subject to general principles governing freedom of 
contract, including the adbesion contract doctrine, where applicable. See 
Section 1995.210 and Comment thereto (right to transfer absent a 
restriction). It should be noted that an unreasonable restriction on 
transfer precludes the landlord's use of the remedy provided in Section 
1951.4 (continuation of lease after breach and abandonment). See 
Section 1951.4 and Comment thereto. 

The meaning of "unreasonably withheld" under subdivision (a) is a 
question of fact that must determined under the circwnstances of the 
particular case, applying an objective standard of commercial 
reasonableness as developed by case law. 

Subdivision (b) makes clear that the lease may condition the landlord's 
consent in any manner. Standards and conditions for the landlord's 
consent may include, for example, a provision that, if the lessee receives 
consideration for the transfer in excess of the rent under the lease, the 
landlord may recover some or all of the consideration as a condition for 
consent. Cf Section 1995.240 (transfer restriction subject to standards 
and conditions). 

Civil Code § 1995.270 (added). Limitation on retroactivity of 
Section 1995.260 

Comment. Section 1995.270 limits the retroactive application of 
Section 1995.260 (implied standard for landlord's consent) and the 
Kendall case which it codifies. Kendall v. Ernest Pestana, Inc., 40 Cal. 
3d 488, 220 Cal. Rptr. 818, 709 P.2d 837 (1985). The date of 
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applicability of Section 1995.260 is September 23, 1983, the date of 
Cohen v. Ratinojf, 147 Cal. App. 3d 321,195 Cal. Rptr. 84 (1983), which 
foreshadowed the K enda/l opinion. If there is a sublease on or after 
September 23, 1983, under a lease executed before that date, the rights as 
between the panies to the sublease are governed by Section 1995.260. 
See Section 1995.020(b) ("lease" means lease or sublease). 

Limitation of retroactive operation of Section 1995.260 is supported 
by the public policy stated in subdivision (a) of Section 199 5 .270, 
including the need for foreseeability, reliance, and fairness, and is 
consistent with case law expressly limiting retroactivity of Kendall. See 
Coskran, Assignment and Sublease Restrictions: The Tribulations of 
Leasehold Transfers, 22 Loy. L.A.L. Rev. 405, 433-35 (1989); Kendall, 
supra, 40 Cal. 3d at 507-11 (dissent); Kreisher v. Mobil Oil Corporation, 
198 Cal. App. 3d 389, 243 Cal. Rptr. 662 (1988), review denied May 5, 
1988. 

Nothing in this section is intended to limit the law governing 
modification or waiver of a lease provision by SUbsequent conduct or 
agreement of the panies, including modification or waiver of a restriction 
on transfer that expressly or impliedly permits the landlord's consent to 
be unreasonably withbeld, whether the lease was executed before or after 
September 23, 1983. See also Section 1995.020(b) ("lease" includes 
modifications and other agreements affecting lease). Thus, a tenant may 
show that the landlord's right to unreasonably withhold consent pursuant 
to an express or implied lease restriction executed before September 23, 
1983, has been modified or waived. 
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NOTE 
This recommendation includes an explanatory Comment to 

each section of the recommended legislation. The Comments 
are written as if the legislation were enacted since their primary 
purpose is to explain the law as it would exist (if enacted) to 
those who will have occasion to use it after it is in effect. 

Cite this recommendation as Recommendation Relating to 
Trustees' Fees, 20 Cal. L. Revision Comm'n Reports 279 
(1990). 
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GEORGE DEUKMEJIAN, GovINnOl' 

April 13, 1989 

This recommendation proposes several revisions of the Trust 
Law (Prob. Code §§ 15000-18201) to provide some control over 
trustees' fees. The recommendation would: 

(1) Make existing judicial remedies for review of fees more 
explicit_ 

(2) Require trustees to give 60 days' notice of proposed fee 
increases (other than extraordinary fees). 

(3) Clarify the right of beneficiaries to transfer a trust to a 
successor trust company. 

(4) Make the trustee liable for the beneficiaries' costs and 
reasonable attorney's fees in proceedings to replace the trustee 
where the trustee has refused to consent to the transfer without 
good cause. 

The recommended legislation makes other minor clarifications 
and improvements in the Trust Law. The Trust Law was enacted 
on Commission recommendation in 1986, and this 
recommendation. is part of the Commission's ongoing effort to 
review and act on suggestions for improvement in legislation 
enacted on Commission recommendation. It is submitted pursuant 
to Resolution Chapter 37 of the Statutes of 1980. 

Respectfully submitted, 

Forrest A. Plant 
Chairperson 
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Review and Control of Trustees' Fees 
As compensation for administering a trust, the trustee is 

entitled to a fee as provided in the trust instrument. I The fee 
specified in the trust is subject to court review and may be 
reduced where, for example, the amount is inequitable or 
unreasonably high! If the trust instrument does not set the 
trustee's compensation, the trustee is entitled to a reasonable 
fee under the circumstances.' 

In the past, when testamentary trusts were more closely 
controlled by the courts,' the trustee's fees were subject to 
review in the annual approval of accounts, Under this 
scheme, the first bracket percentage fee was typically 3/4 of 
I % of the principal value of trust property. S 

Since 1982, many trust companies have increased their first 
bracket rates to I % or more.6 In addition, several trust 
companies have raised the size of the first bracket so that the 
highest percentage fee is charged over a greater value of trust 
property.7 In most cases, the minimum fee has also been 
increased,' 

1. Prob. Code § 15680(8). 
2. Prob. Code § 1568O(b). Thi. remedy also oppHe. where Ihe amount of 

contpellllation is inadequale and !he trust .. seeks 8 higher amoont. An order changing 
compensation acts only pro!!lpectively. 

3. Prob. Code § 15681. 
4. Trusts created after 1977 were nol subject to continuing jurisdiction. but were 

made subject to rhe statute covering living trusts. See Prob. Code § 1120( c), as: added 
by 1976 Cal. Stat. ch. 860, § 3. Begimting in 1983. lrust. crealed before July I, 1977, 
were required to be removed from continuing jurisdictioo. if the trust had a corporate 
lrustee. or permitted to be removed. if the trust did not bave a corporate trustee. See 
Prob. Code § 1120.10, as added by 1982 Cal. SIal. ch. 1199, § 2. The Trust Law, 
operative on JuJy 1. 1987. reconfirmed the prefctenee for intermittent court jurisdiction 
over both te!ltamentary md livinS trusts at the instigation of an interested person. See 
Prob. Code § 17209. 

5. See, e,g., Cohan & Fink, r,'ustees and Administrative Provisions. in California 
Will Drafting § 17.23, at 608 (Cal. Cont. Ed. Bar 1965); CaHfomia Will Drafting 
Supplement § 17.23, aI259·60 (Cal. Coot. Ed. Bar 1981). 

6. This conclusion is based on infonnatioo. gathered from 24 California trust 
companies comparing fee !!chedules in effect in 1982 BOd 1987. Ten out of 18 
respondents bad increased percentage rates during this 5-year period.. See Corporate 
Trustees' Fee!!: Summary and Analysis of Information from Corporate Trustees 2-4 
(October 1987) (on file at Conunission office). 

7. Five of !he responden'" raised the ceiling of the first bracket to wbich !he highest 
percentage rale i. appHed. See COIpOrale Trustees' Fees: Sununary and Analysis of 
Infonnation from Corporate Truslee. 2-6 Itt supporting data (October 1987) (on file 01 

Commis!!ion office). 
8. Fifteen of 18 respondents increased minimum fees between 1982 and 1987. One 

bank Jowered its minimum fee. See Corporate Trustees' Fees: Summary and Analysis 

L 



284 TRUSTEES' FEES 

The Commission has made no judgment on the propriety of 
the fees charged by California trustees. Representatives of 
corporate trustees have suggested that the fee increases result 
from a number of factors, such as inflation, the increased cost 
of doing business, the additional burden of regulation and 
reporting imposed on the banking industry, and a greater 
exposure to liability.9 It has also been suggested that the fees 
in the past may have been artificially low, and that trust 
departments are now expected to produce a higher level of 
return. 10 

The Commission has concluded that the appropriate level of 
fees for services should continue to be detennined by the 
parties to the trust and not by a statutory fee schedule or by 
requiring court approval of fees. This approach is consistent 
with modem trust administration principles under which the 
interested parties, having the needed information, are 
expected to take the initiative in protecting their rights. The 
settlor can take the trustee's fee schedule into account in 
selecting the trustee,u In addition, the trust instrument may 
provide a mechanism for determining fees or replacing a 
trustee without the need to petition the court. However, where 
the trust instrument does not provide a remedy, the 
beneficiaries must rely on the statutes or judicial remedies. 
The cost of court proceedings can act as a significant 
inhibition to beneficiaries who are dissatisfied with an 
increase in fees. 

The existing statutes do not deal adequately with the 
situation where the trust beneficiaries are dissatisfied with the 
trustee's fees. Accordingly, the Commission recommends (1) 
making more explicit the existing judicial remedies 
concerning fees and removal of trustees, (2) requiring trustees 

of Information from Corporate Trustees 4-6 (October 1987) (on file at Commission 
office), 

9. Su !lltatements of bank trust officen quoted in the appendix to Corporate 
Trustees' Fees: Sununary and Analysis of Infomlation from COIporate Trustees 16-18 
(October 1987) (on file at Commission office). 

10. {d. 
1 L This recommendation is mainly concerned with irrevocable trusts, whether 

Jiving or testamentary, since the settJor under a revocable trust may .replace the trustee 
at will in response to an lIIlRuonable fec increase. 

--------- ---.. - ... 

L 



· . 

TRUSTEES' FEES 285 

to give 60 days' notice of proposed fee increases, (3) 
clarifying the right of beneficiaries to transfer a trust to a 
successor trust company, and (4) making the trustee liable for 
the beneficiaries' costs and reasonable attorney's fees in 
proceedings to replace the trustee where the trustee has 
refused to consent to the transfer without good cause. These 
recommendations are discussed below. 
Clarifying Judicial Remedies 

The recommended legislation gives explicit recognition to 
the authority of the court, on petition of a beneficiary or 
cotrustee, to review the reasonableness of the trustee's 
compensation and to set a different amount" In addition, the 
grounds for removal of a trustee would specifically include 
cases where the trustee's fee is excessive under the 
circumstances. 13 

Notice of Proposed Fee Increase 
The recommended legislation requires the trustee to give at 

least 60 days' written notice of an increased fee to 
beneficiaries whose interest in the trust would be affected by 
the increased fee. Notice must be given of any increase in the 
trustee's periodic base fee, rate of percentage compensation, 
minimum fee, hourly rate, or transaction charge, but not 
extraordinary fees. This requirement applies to both 
individual trustees and trust companies. The requirement is 
consistent with the trustee's duty to keep the beneficiaries 
reasonably informed of the administration of the trust. ,. 

If a beneficiary objects to the proposed fee increase by 
filing a petition and giving notice to the trustee before the 60-
day period expires, the proposed fee increase will not become 
effective until the court orders otherwise or the petition is 
dismissed.'s 

12. See Prob. Code § 11200(b)(9) (petition to fix or allow payment of Ihe truiUee's 
compensation). As a matter of clarification, this provisioo would be revised to provide 
thai a petition may be" filed to review the reasonableness of the trustee's compensation. 
nus is con~stent with Probate Code Section 15681 pumumt to which the trustee is 
generally entitled to reasonabJe compensation. 

13. See Prob. Code § 15642. 
14. Prob. Code § 16060. 
15. See Prob. Code § 17200(bl(9) (petition to fix or aUow payment of tru"ee', 

compensation). 1be proposed lesisJalioo wouJd ablo revise this provision to explicitly 
provide for a petition for review of the reasonableness of the trustee' s compensation. 
lhis would be a clarificatioo., ra.tb.e.r lhannew Jaw. 
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Transfer of Trust to Successor Trust Company 
The recommended legislation clarifies the right of adult 

beneficiaries, with the consent of the trustee, to transfer 
administration of the trust from the existing trustee to a 
successor trust company that has agreed to accept the trust. 16 

The recommended legislation permits the adult beneficiaries 
who are receiving or are entitled to receive income or a 
distribution of principal if the trust were terminated to select a 
trust company to fill the vacancy created by the resignation 
without the need to obtain court approvaL 17 Of course, if the 
trust instrument provides a practical method for selecting the 
successor trustee or designates the successor, the instrument 
would govem.18 

Attorney's Fees Award Where Transfer Refused Without 
Good Cause 

In order to encourage out-of-coun settlement of disputes 
over trustees' fees, the recommended legislation makes the 
trustee liable for costs and reasonable attorney's fees in 
proceedings to replace the trustee with a successor trust 
company if the existing trustee refused to resign without good 
cause. The proposed legislation also makes clear that the 
trustee may not charge the liability for costs and attorney's 
fees against the trust. This liability is intended to provide an 
incentive to consent to the transfer of a trust in an appropriate 
case, i.e" where the trustee does not have good cause to refuse 
to consent to the transfer of the trust, 

Settlor's Petition For Removal Of Trustee 
Traditionally, the settlor of an irrevocable living trust has 

not been considered to have a sufficient interest in the trust to 
petition for removal of a trustee, unless such a power is 
reserved in the trust instrument. 19 IT the settlor had or retained 

16. See Frob. Code § 15640(0)(3) (resignation of trustee with consent of "011 adult 
beneficiaries who are receiving or are entitled to receive income under the tlUst O( to 
receive 8 distribution of principal if the trust were terminated at the time consent is 
,ought"). 

11. 1bis p<Jwer to seJect a new trust company under Probate Code Section 15660 is 
analogous to the power to accept a trustee' B resignation under Probate Code Section 
1S640. 

18. Prob. Code § 1566O(b). 
19. See, e.g., G. Bogert & G. Bogert, Handbook of tbe Law of Tru,t. § 160, at 575 

(5th ed. 1973). 
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an unrestricted power to replace the trustee, the trust would be 
taxable in the settlor's estate,20 

The recommended legislation gives the settlor of an 
irrevocable living trust the limited power to petition the court 
for removal of a trustee, on the same footing as a beneficiary 
or cotrustee,21 The settlor may be in a good position to assess 
whether the trustee is failing to administer the trust 
appropriately. The power to petition for removal would be 
particularly useful in a case where the settlor has created the 
trust for minor children, and thus would avoid the need to 
seek appointment of a guardian ad litem to represent their 
interests. A statutory right to petition for removal would not 
have adverse tax 'consequences because the power to remove 
the trustee remains in the court's discretion subject to a set of 
standards. 

Recommended Legislation 
The Commission's recommendation would be effectuated 

by enactment of the following measure: 
An act to amend Section 2051 of the Financial Code, and to 

amend Sections 15640, 15642, 15660, and 17200 of, and to 
add Sections 15645 and 15686 to, the Probate Code, relating 
to trusts and trustees. 

The people o/the State o/California do enact as/ollows: 

Financial Code § 2051 (amended). Rights of trust parties 
on sale of trust business 

2051. (a) The selling and purchasing banks shall enter into 
an agreement of purchase and sale which shall contain all the 
terms and conditions of the sale and contain proper provision 
for the payment of all liabilities of the selling bank, or of the 
business, branch, or branch business sold, and proper 
provision for the assumption by the purchasing bank of all 
fiduciary and trust obligations of the selling bank, or business, 
branch, or branch business sold. The agreement may provide 
for the transfer of all deposits of the selling bank or of the 
business, branch, or branch business sold to the purchasing 
bank, subject to the right of every depositor of the selling 

20. See E. Depper & A. Bernstein, California TNst Adminislralion § 13.11,81554 
(Cal. Cool Ed. Bar 1986); Trea •. Reg. § 20.2041·1(b)(1) (1988). 

21. See Prob. Code § 15642. 
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bank or of the business, branch, or branch business sold to 
withdraw hls the deposit in full on demand after such transfer, 
irrespective of the tenns under which it was deposited with 
the selling bank, and may provide for the transfer of all court 
and private trusts so sold to the purchasing bank, slIhjeet to 
the rights of IIIl tnlstOf3 IIftd beftefiei8ries IIftder the H liSts S6 

solei ftfter soeh tnmsfer to fl6ntinate ftl16ther M sueeeeding 
trustee of the trust so tfttflsfe:rretl. 

(b) If a trust is transferred under this section, the transfer is 
good cause for removal of the trustee under the Trust Law, 
Division 9 (commencing with Section 15000) of the Probate 
Code, 

Comment. Subdivision (b) is added to Section 2051 to clarify the 
rules concerning removal and replacement of trustees following the 
transfer of a trust business from one trustee to another. Subdivision (b) 
replaces the provision formerly appearing in the last clause of this section 
and incorporates the general rules governing removal and replacement of 
trustees provided by the Trust Law. See, e.g., Prob. Code §§ 15640, 
15642, 15660, 17200(b)(lO}. 

Probate Code § 15640 (amended). Resignation of trustee 
15640. W A trustee who has accepted the trust may resign 

only by one of the following methods: 
fB (a) .\8 proviC.J in the trust instrument. 
~ (b) In the case of a revocable trust, with the consent of 

the person holding the power to revoke the trust. 
f3:t (c) In the case of a trust that is not revocable, with the 

consent of all adult beneficiaries who are receiving or are 
entitled to receive income under the trust or 10 receive a 
distribution of principal if the trust were terminated at the time 
consent is sought. If a beneficiary has a conservator, the 
conservator may consent to the trustee's resignation on behalf 
of the consen'atee without obtaining court approval. Without 
limiting the power of the beneficiary to consent to the trustee's 
resignation, if the beneficiary has designated an attorney in 
fact who has the power under the power of attorney to consent 
to the trustee's resignation, the attorney in fact may consent to 
the resignation. 

(4) PHmtllftt to a eOllrt order obtained ItS pro, ided in: 
suhtli • isieft (61-

(b) Oft 
(d) Pursuant to a court order obtained on petition by the 

trustee;-the under Section 17200. The court shall accept the 

.... _ ... _------------------------_._-
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trustee's resignation. The eourt and may ftbo make any orders 
necessary for the preservation of the trust property, including 
the appointment of a receiver or a temporary trustee. 

ConunenL Section 15640 is revised to make clear that court approval 
is not required to accomplish a resignation except under subdivision (d). 
This revision makes explicit what was implicit under former law. 
Whether court approval is required under subdivision (a) depends on the 
terms of the trust 

The last two sentences are added to subdivision (c) for consistency 
with Section l5660( c) (appointment of trustee to fill vacancy) and to 
make clear that a conservator may consent to the resignation without the 
need to obtain approval of the court in which the conservatorship 
proceeding is pending. If the trustee resigns pursuant to subdivision (c), 
the trust may be transferred to a trust company pursuant to Section 
l5660(c), all without court approval. 

Probate Code § 15642 (amended). Removal of trustee 
15642. (a) A trustee may be removed in accordance with 

the trust instrument or, by the court on its own motion, or on 
petition of a settlor, cotrustee, or beneficiary under Section 
17200. 

(b) The grounds for removal of a trustee by the court 
include the following: 

(1) Where the trustee has committed a breach of the trust. 
(2) Where the trustee is insolvent or otherwise unfit to 

administer the trust. 
(3) Where hostility or lack of cooperation among cotrustees 

impairs the administration of the trust. 
(4) Where the trustee fails or declines to act. 
(5) Where the trustee's compensation is excessive under the 

circumstances. 
(6) For other good cause. 
(c) If it appears to the court that trust property or the 

interests of a beneficiary may suffer loss or injury pending a 
decision on a petition for removal of a trustee and any 
appellate review, the court may, on its own motion or on 
petition of a cotrustee or beneficiary, compel the trustee 
whose removal is sought to surrender trust property to a 
cotrustee or to a receiver or temporary trustee. The court may 
also suspend the powers of the trustee to the extent the court 
deems necessary. 

ComrnenL Subdivision (a) of Section 15642 is revised to give the 
settlor of an irrevocable living trust the right to petition for removal of a 
trustee. As to the rights of a settlor of a revocable trust. see Sections 
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15401 (revocation by settlor), 15402 (modification by settlor of 
revocable trust), 15800 (rights of person holding power of revocation). 
The right to petition for removal of a ttustee does not give the senior any 
other rights, such as the right to an account or to receive information 
concerning administration of the trust 

Paragraph (5) is added to subdivision (b) to make clear that a trustee 
may be removed in the court's discretion where the trustee's 
compensation is excessive under the circumstances. This is a 
clarification of the law, rather than a new principle. If a trustee is 
removed, another ttustee may be appointed to fill the vacancy as 
provided in Section 15660. See also Section 15681 (trustee entitled to 
reasonable compensation under the circumstances). 

Probate Code § 15645 (added). Costs and attorney's fees 
in proceedings for transfer of trust to successor trust 
company 

15645. (a) Subject to subdivision (b), in proceedings under 
Section 17200 to remove a trustee and transfer administration 
of the trust to a trust company: 

(1) The petitioners are entitled to costs and reasonable 
attorney's fees incurred in the proceeding, to be paid by the 
trustee and not from the trust. 

(2) The trustee may not charge the trust for the costs and 
attorney's fees incurred in opposing the petition. 

tb) This section applies only where both of the following 
requirements are satisfied: 

(1) The court makes an order removing the existing trustee 
and appointing a trust company as successor trustee. 

(2) The court determines that the existing trustee's refusal to 
resign and transfer the trust property to a successor trust 
company was without good cause. 

(c) Nothing in this section limits any power the court may 
otherwise have to award or not award costs or costs and 
attorney's fees. 

Comment. Section 15645 is a new provision intended to encourage an 
oul of court solution where the beneficiaries of a trust want to transfer 
admirtistration of the trust to a successor corporate trustee. For 
provisions concerning consent to transfer of the trust to a successor trust 
company, see Sections 15640 (resignation of trustee) and 15660 
(appointment to fill vacancy in office of trustee). 

Probate Code § 15660 (amended). Appointment to fill 
vacancy in office of trustee 

15660. (a) If the trust has no trustee or if the trust 
instrument requires a vacancy in the office of a cotrustee to be 
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filled, the vacancy shall be filled as provided in this section. 
(b) If the trust instrument provides a practical method of 

appointing a trustee or names the person to fill the vacancy, 
the vacancy shall be filled as provided in the trust instrument. 

(c) If the vacancy in the office of trustee is not filled as 
provided in subdivision (b), the vacancy may be filled by a 
trust company that has agreed to accept the trust on 
agreement of all adult beneficiaries who are receiving or are 
entitled to receive income under the trust or to receive a 
distribution of principal if the trust were terminated at the 
time the agreement is made. If a beneficiary has a 
conservator, the conservator may agree to the successor 
trustee on behalf of the conservatee without obtaining court 
approval. Without limiting the power of the beneficiary to 
agree to the successor trustee, if the beneficiary has 
designated an attorney in fact who has the power under the 
[Jower of attorney to agree to the successor trustee, the 
attorney in fact may agree to the successor trustee. 

fe1 (d) If the vacancy in the office of trustee is not filled as 
provided in subdivision (b) or (c), on petition of a cotrustee 
or beneficiary, the court may, in its discretion, appoint a 
trustee to fill the vacancy. If the trust provides for more than 
one trustee, the court may, in its discretion, appoint the 
original number or any lesser number of trustees. In selecting 
a trustee, the court shall give consideration to the wishes of 
the beneficiaries who are 14 years of age or older. 

Comment. Subdivision (c) is added to Section 15660 to permit a 
vacancy in the office of trustee to be fIlled, without the need for court 
approval. by a trust company selected by agreement of the adult 
beneficiaries of the trust. The persons who must agree to the new trustee 
are the same as those who must consent to a resignation under 
subdivision (c) of Section 15640. A vacancy may be filled under 
subdivision (c) whether or not the former trustee was a trust company. 

If the trustee resigns pursuant to subdivision (c) of Section 15640. the 
trust may be transferred to a trust company pursuant to subdivision (c) of 
Section 15660, all without court approval. 

Probate Code § 15686 (added). Notice of increased 
trustee's fee 

15686. (a) As used in this section, "trustee '8 fee" includes, 
but is not limited to, the trustee's periodic base fee, rate of 
percentage compensation, minimum fee, hourly rate, and 
transaction charge, but does not include fees for extraordinary 
services. 
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(b) A trustee may not charge an increased trustee's fee for 
administration of a particular trust unless the trustee first gives 
at least 60 days' written notice of that increased fee to each 
beneficiary of the trust whose interest may be affected by the 
increased fee. 

(c) If a beneficiary files a petition under Section 17200 for 
review of the increased trustee's fee or for removal of the 
trustee and serves a copy of the petition on the trustee before 
the expiration of the 60-day period, the increased trustee's fee 
does not take effect as to that trust until otherwise ordered by 
the court or the petition is dismissed. 

Comment. Section 15686 is new. See also Section 16060 (duty of the 
trustee under Section 16060 to keep beneficiaries of trust reasonably 
informed of the trust and its administration). 

Probate Code § 17200 (amended). Petitions; grounds for 
petition 

17200. (a) Except as provided in Section 1 5S00, a trustee or 
beneficiary of a trust may petition the coutt under this chapter 
concerning the internal affairs of the trust or to determine the 
existence of the trust. 

(b) Proceedings concerning the internal affairs of a trust 
include, but are not limited to, proceedings for any of the 
following purposes: 

(1) Determining questions of construction of a trust 
instrument. 

(2) Determining the existence or nonexistence of any 
immunity, power, privilege, duty, or right. 

(3) Determining the validity of a trust provision. 
(4) Ascertaining beneficiaries and determining to whom 

property shall pass or be delivered upon [mal or partial 
termination of the trust, to the extent the determination is not 
made by the trust instrument. 

(5) Settling the accounts and passing upon the acts of the 
trustee, including the exercise of discretionary powers. 

(6) Instructing the trustee. 
(7) Compelling the trustee to report information about the 

trust or account to the beneficiary, if (A) the trustee has failed 
to submit a requested report or account within 60 days after 
written request of the beneficiary and (B) no report or account 
has been made within six months preceding the request. 

(S) Granting powers to the trustee. 
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(9) Fixing or allowing payment of the trustee's 
compensation or reviewing the reasonableness o/the trustee's 
compensation. 

(10) Appointing or removing a trustee. 
(II) Accepting the resignation of a trustee. 
(12) Compelling redress of a breach of the trust by any 

available remedy. 
(13) Approving or directing the modification or termination 

of the trust. 
(14) Approving or directing the combination or division of 

trusts. 
(15) Amending or conforming the trust instrument in the 

manner required to qualify a decedent's estate for the 
charitable estate tax deduction under federal law. including the 
addition of mandatory governing instrument requirements for 
a charitable remainder trust as required by final regulations 
and rulings of the United States Internal Revenue Service. in 
any case in which all parties interested in the trust have 
submitted written agreement to the proposed changes or 
written disclaimer of interest. 

(16) Authorizing or directing transfer of a trust or trust 
property to or from another jurisdiction. 

(17) Directing transfer of a testamentary trust subject to 
continuing court jurisdiction from one county to another. 

(18) Approving removal of a testamentary trust from 
continuing court jurisdiction. 

(19) Reforming or excusing compliance with the governing 
instrument of an organization pursuant to Section 16105. 

Comment. Subdivision (b)(9) of Section 17200 is amended to make 
clear that the reasonableness of the trustee's compensation is subjec t to 
review on petition under this section. This revision is a clarification of 
prior law and not a substantive change. See also Section 15645 (costs 
and attomey' s fees in proceedings for transfer of trust to successor trust 
company). 
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The California Law Revision Commission's annual reports and its 
recommendations and studies are published in separate pamphlets which are later 
bound in hardcover volumes. 

How To Purchase Law Revision Commission Publications 
Hardcover volumes of the California Law Revision Commission's Reports, 

Recommendations and Studies may be obtained only by purchase from Ihe 
California Law Revision Commissioo, 4000 Middlefield Road, Suite D-2, Palo 
A110, CA 94303-4739, The price of each bardcover volume is $50,00; California 
residents add $3.63 sales tax. 

Checks or money orders should be made payable to the California Law 
Revision Commission. All prices are subject to chaoge withOUI notice. All sales 
are subject to payment in advance of shipmeot of publicalions, with tbe exceplioo 
of purchases by federal, Slate, county, city, and other govemmem agencies. 
Orders for continuing subscriptions are 001 accepted. 

Requests and orders should include !be title of lbe publication, !be quantity 
desired, and !be address 10 which !be publications sbould be sent. 

How To Obtain Copies of Pamphlets 
All of !be separate pamphlets listed below in Volumes I-Ware available unless 

noled as being oul of print These separate pamphlets may be obtained without 
cbarge (ellcopt as noted) as long as !be supply lasts from the California Law 
Revision Commission, 4000 Middlefield Road, Suite D-2, Palo Alto, CA 94303-
4739. Telephone: (415) 494-1335. 

VOLUME 1 (1957) 
[Out of Print] 

1955 Annu.t Report (out of print] 
1956 Annual Report (out of print] 
1957 Annual Report (out ofprinl] 
Recommendation and Study Relating to: 

The Maximum Period of Confmement in a County Jail [out of print] 
Notice of Application for Attomey's Fees and Costs in Domestic Relations 

Action. (out of print) 
Talring rn.tructioI1J! to the Jury Room (out of print] 
The De.d Man Statute (out of print) 
Rights of Surviving Spouae in Property AcquiRd by Decedent While 

Domiciled Ehewhere (out of print) 
The Marital "For and Against" Teatimonial Privilege (out of print] 
Suspension of the Ab,olute Power of Alienation [out of print] 
Elimination of Obsolete Provioiona in PenaJ Code Sectiona 1377 and 1378 
Judicial Notice of the Law of Fomgn Countries [out of print] 
Choice ofLnw Governing Survival of Actions [out ofprinlJ 
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The Effective Dale of an Order Rulin8 on. Motion for New Trial [out of print] 
Retention of Venue for COOVeruCOC:IC of Witnesses [out of print) 
Brin@ingNew Parties into Civil Actions [out of print] 

VOLUME 2 (1959) 
[Out of Print] 

1958 Annual Report 
1959 Aruma! Report 
Recommendation and Study Relating to: 

The Presentation of Claims Against PubJic Entities 
The Right ofNonresideot Alien. to Inherit 
Mortgages to Secure Future Advances 
The Doctrine of Worthier Title 
Overlapping Provisions of Penal and Vehicle Codes Relating to Taking of 

Vebicle. and Drunk Driving 
Time Within Wbich Motion for New Trial May Be Made 
Notice to Shaceholders of Sale of Corporate Auets 

VOLUME 3 (1961) 
[Out of Print J 

1960 Arumal Report [out of print] 
1961 Arumal Report [out of print] 
Recommendation and Study Relating to: 

Evidence in Eminent Domain Proceedings 
T.aking PO[CIsession and Passage of TItle in Eminent Domain Proceedings [out of 

print] 
The Reimbursement for Moving Expenses When Property i. Acquired for Public 

Use [out of print] 
Rescission of Contracts [out of print] 
The Right to Counsel and the Separation of tho Delinquent From the 

Nondelinquent Minor iu Juvenile Court ProceedingS [out of print] 
Survival of Actions [out of print] 
Arbitration [out of print} 
The Presentation of Claims Against Public Officers and Employees [out of print J 
Int.r Vivo. Marital Property Right. iu Property Acquired While Domiciled 

Elsewhere [out of print] 
Notice of Ah"i in Criminal Actioos 

1962 Annual Report 
1963 Annual Report 
1964 Annual Report 

VOLUME 4 (1963) 

Recommendation and Study Relating to Coodemnation Lnw and Procedu:re: 
Number 4 - Discovery iu Emiuent Domaiu Proceeding. [The fil'9t theee 

pamphlets (umwmbered) in VoJume 3 also deal with the subject of 
condemnation law and procedure.] 

Recommendations ReJating to Sovereign hnmunity: 
Number 1 - Tort Liability of Public Entities and Public Employe •• 
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Number 2 - Claim., Aclions and Judgment. Against Public Eotili .. and Public 
Employ ... 

Number 3 - Insurance Coversge for Public Entities and Public Employee. 
Number 4 - Defeo .. of Public Employ", 
Number 5 - Uability of Public Entitie. for Ownenbip and Operatioo of 

Motor Vehicle, 
Number 6 - Workmen', Compeosatioo Benefits for Persona Assisting Law 

Enforcement or Fire Control Officers 
Number 7 - Amendment. and Repeals of Incousi.lent Special Slatute, [out of 

. print] 
Tentative Recommendation and A Study Relating to the Uniform Rules of Evidence 

(Article VITI. Hearsay Evidence) [OUI of print] 

VOLUME 5 (1%3) 
[Out of Print) 

A Study Rela.ting to Sovereign Immunity (Note: n..e price of this softt:over 
publication i. $10.00. California resident. add SO.73 sale. tax.] 

VOLUME 6 (1964) 
[Out of Print) 

Tentative Recorn.tnendations and Studies Relating to the Uniform Rules of Evideoce: 
Article [ (General Provisioos) 
Article IT (Judicial Notice) 
Burden of Producing Evidence, Burden of Proof, and Presumptions (replacing 

URE Article III) 
Article IV (Witnesses) 
Article V (Ptivileges) [out of print] 
Article VI (Extrinsic Pulide. Affecting Admissibility) 
Article vn (Expert and Other Opinion Testimony) 
Article vm (Hearsay Evidence) [same as publication in Volume 4] [out of 

print] 
Article IX (Authenticatioo and Content of Writing.) 

VOLUME 7 (1%5) 
1965 Annual Report [out of print] 
1966 Annual Report [out of print] 
Evidence Code with OfficiaJ Comments (out of print] 
Recommendation Proposing an Evidence Code [out of print] 
Reconuneodation RelJting to Sovereign Immunity: Number 8 - Revisions of the 

Governmental Liability Act: Liability of Public Eotilie. for Ownership and 
Operation of Motor Vebiole.; Claim. and Actions Agalnat Public Entitie. and 
Public Employ .. s [out of print] 

VOLUME 8 (1%7) 
Annual Report (Deoember 1966) include. the following m:oll1ltlmdat:ion: 

Discovery in Eminent Domain Proceedings 
Annual Report (December 1967) includes the following ",commendations: 

Recovery of Condemnee' s Expenses on Abandonment of an Eminent Domain 
Proceeding 
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Improvemeot. Made in Good Faith Upon Land Owned by Another 
Damages for Pef900al Injuries to a Manied PeriKJn as Separate or Community 

Property 
Service of Process on Unincorporated Associations 

Re<:ornmendation and Study Relating to: 
Whether Damages for Pcnonal Injury to a Married Person Should Be Separate or 

Community Property 
Vebiele Code Sectioo 17150 and Related Sections 
Additur 
Abandonment or Termination of a Lease 
The Good Failh Improver of Laod Owned by Another 
Suit By OJ Against An Unincorporated Association 

Recommendation Relating to The Evidence Code: 
Number 1 - Evideoc:e Code Revisions 
Number 2 - Agricolrwal Code Revisioos (001 of print) 
Number 3 - Commercial Code RevisiOJll!l 

Recommendation Relating to Escheat 
Tentative Recommendntion and A Study Relating to Condemnation Law and 

Procedure: Number 1 - Possession Prior to fInal Judgment and Related 
Problems 

VOLUME 9 (1%9) 
[Out of Print 1 

Anouat Report (December 1968) include. the following IOCummeodatiOOlO: 

Sovemgn Immunity: Number 9 - Statute of Limitations in Actions Against 
Public Entities and Public Employees 

Additur aod Remittitur 
Fictitious Business Names 

Annual Report (December 1969) includes the following recommeodations: [out of 
ptiot) 

Quasi-Commuoily Property 
Arbitration of Just Compensation 
The Evidence Code: Number 5 - Revisions of the Evidence Code 
Real Property Lease. 
Statute of LimitatioIDI in ActioIDI Against Public Entities and Public Employees 

Recommendation and Study Relating to: 
Mutuality of Remedies in Suits for Specific Perfonnance 
Powe .. of Appointment (001 of ptiO! ) 
Fictitious Business Names 
Representations as to the Credit of 1bird Persons and the Statute of Frauds 
The "Vesting" of Interests Under the Rule Against Perpetuities 

Recommendation Relating to: 
Real Propeny Leases 
The Evidence Code: Number 4 - Revision of the Privileges Article 
Sovereign Immunity: Number 10- Revisions of the Governmental Liability Act 
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VOLUME 10 (1971) 
Aooual Report (December 1970) include. the following =:ommendatioo: [out of print) 

Invene Condemnatioo: Insurance Covenge 
Aooual Report (December 1971) include. the following =:ommendatioo: [out of print) 

Attachment. Garnishment. and Exemptiom From Execution: Diseharg< From 
Employment 

California Inverse Condemnation Law loot of print) 
Recommendation and Study Relating to Counterclaims and Coo .... Comp1aint •• Joinder 

of Causes of Action" nnd Related Provisions 
Recommendation Relating to Attacbmenl. Garniohment. and Exemptions From 

Execution: Employees' &ming. Protection Law [out of print) 

VOLUME 11 (1973) 
Aooual Report (December 1972) 
Aooual Report (December 1973) includes the following =:ommend.tions: 

Evidence Code Section 999 - The "Crintinal Cunduct" Exception to the 
Physician-Patient Privilege 

Erroneously Ordered Disclosure of Privileged Information 
Recommendation and Study Relating to: 

Civil Arrest 
Inheritance Rights of Nonresident Aliens 
Liquidated Damage. 

Recommendation Relating to: 
Wage Garnishment and Related Matters 
The C1aint and Delivery Statute 
Unclaimed Property 
Enforcement of Sister State Money Judgments 
Prejudgment Attachment 
Landlord-Tenant Relations 

Tentative Recommendation Relating to Prejudgment Attachment [out of print) 

VOLUME 12 (1974) 
Annual Report (December 1974) include. the following recommendaliono: 

Payment of Judgments Against Local Public Erttitie. 
View by Trier of Fact in a Civil Case 
The Good Cause Exception to the Physician-Patient Privilege 
Eocheat of Amount. Payable on Trave1el'll Checks. Money Orders and Similar 

Instruments 
Recommendation Proposing the Eminent Domain Law [out of print) 
Reconunendauon Rel.8ling 1'0 Condemnation Law and Procedure: Conforming 

Changes in Improvement Acts 
Recommendation Relating to Wage Gamishment Exemptions 
Tentative RecommendatiOIVJl Relating to Condemnation Law and Procedure: 

The Eminent Domain Law 
Condemnation Authority of State Agencies 
Conforming Change. in Special District Statutes 
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VOLUME 13 (1976) 
Annual Report (December 1975) include. the following recommendations: 

Admissibility of Copies of Business Records in Evidence 
Tumover Orders Under the Chum and Delivery Law 
Relocation Assilltance by Private Condenmon 
Condernru:ttion for Byroads and Utility Easements 
Transfer of Out-of-State Trusts to California 
Admissibility of Duplicates in Evidence 
Oral ModificatioD of Contracts 
Liquidated Damages 

Annual Report (December 1976) includes the following Iecommendations: 
Service of Process on UnincOJporated Associations 
Sister State Money Judgments 
Damages in Action for Breach of Lease 
Wage Gamishment 
Liquidated Damages 

Selected Legislation Relating to Creditors:' Remedies [out of print] 
Eminent Domain Law with Conforming Changes in Codified Sections and Official 

Comments 
Recommendation and Study Relating to Oral Modification of Written Contracts 
Recommendation Relating to: 

Partition of Real and Personal Property 
Wage Garnishment Procedure 
Revision of the Attac.b:m.ent Law 
Undertaking. for Costs 
Nonprofit Corporation Law [out of print] 

VOLUME 14 (1978) 
Annual Report (December 1977) includes the following recommendations: 

Use of Keepers Pursuant to Writs of Execution 
Attaciunent Law: Effect of Bankruptcy Proceeding.; Effect of General 

Assignments for Benefit of Creditors 
Review of Resolution of Necessity by Writ of Mandate 
Use of Court Conunissioners Under the Attachment Law 
Evidence of Market Value of Property 
Psychotherapist-Patient Privilege 
ParoJ Evidence Rule 

Annual RC(Knt (December 1918) includes the fonowing recommendations: 
Technical Revisions in the Attachment Law: Unlawful Detainer Proceedings; 

Bond for Le.vy on Joint Deposit Account or Safe Deposit Box; Definition of 
"Chose in Action" 

Ad Valorem Property Taxe. in Eminent Domain Proceedings 
Security for Costs 

Recommendation ReJating to Guardianship-Conservatorship Law 
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VOLUME 15 (1980) 
Part I 

Annual Report (December 1979) include. the following re<ommendatiODll: 
Effect of New Bankruptcy Law on the Attachment Law 
Confe,siollll of Judgment 
Special As ..... ne", Liem on Property Taken fur Public Use 
Assignments for the Benefit of Creditors 
Vacation of Public Streets~ Highways, and Service Euements 
Quiet Title Actions 
Agreemenu for Entry of Patemity and Support ludgmenu 
Eofurcement of Claims and Judgments Against Public Emilie, 
Uniform VetelllDS Guardianship Act 
Psychotherapist-Patient Privilege 
Eofon:ement of Obligations After Death 

Guardiansbip-Comervatorship Law with Official Comments 
Recommendation Relating to: 

Enforcement of judgments: Interest Rale: on Judgments: Married Women as Sole 
Traders: State Tax LiC05 

Application of Evidence Code Property Valuation Rules in Noncoodenmatioo 
Cases 

Umfonn Durable Power of Attorney Act 
Probate Homestead 

Part II 
[Out of Prim] 

Annual Report (December 1980) include. the following JeCommendatioa: 
Revision of the Guardiamhip-CODlIervatonhip Law: Appoinlmenl of Succe,"or 

Guardian or Cmuervator. Support of Conservatee Spouse from Conununity 
Property; Appealable Orders 

Recommendatioll5 Relating to Probate and Estate Plaooing: 
N oo-Probate TJlIUlfell!l: Revision of the Powen of Appointment Statute 

Tentative Recommendation Proposing the Enforcement of Judgments Law 

VOLUME 16 (1982) 
[Out of Printl 

Amunl Report (December 1981) includes the following reconunendation: 
Federal Military and Other Fedeml PeusiODll .. Conrmunity Property 

Annual Report (December 1982) includes !be following recommendatiOllll: 
Division of Joint_Tenancy and Tenancy in CommooProperty at Dissolution of 

Marriage 
C~ditors' Remedies: Amount Secu~d by Attachment; Execution of Writs by 

Registered Process Serven; TecJ;mical Amendments 
Di:unissai for Lack of Prosecutioo 
Confomting Culnge. to the Bond and Undertaking Law 
Notice of Rejection of Late Claim Again" Public Entity 

Recommendation Relating to: 
Holographic and Nuncupative Wills 
Marketable Title of Real Property 
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Statutory Bonds and Undertaking' 
Attachment 
Probate Law and Procedure: Missing Pen;ons: Nonprobate Transfel."9: 

Emancipated Minors; Notice in Limited Conservatorship Proceedings; 
Disclaimer of Testamentary and Other Interests 

1982 Creditor,' Remedies Legislation [out of print I 
Tentative Recommendation Relating to Wilb and Intestate Succession 

VOLUME 17 (1984) 
[Out of Print] 

Annual Report (December 1983) includes the following ~commendatioIll'l: 
Effect of Death of Support Ob~gor 
Dismissal for Lack of Prosecution 
Severance of Joint Tenancy 
Effect of Quiet TItle and Partition Judgments 
Donnam Mineral Right. 
Crediton' Remedies: Levy on loint Deposit Accounts: bmance of Earnings 

Withholding Orders by Registered Process Serve..,: Protection of Declared 
Homestead After Owner's Death: Jurisdiction of Condominium Assessment 
Lien Enfott:ement: Technical Amendments 

Rights Among Cotenants in Possession and Out of Possession of Real Property 
Recommendation Relating to: 

Liability of Marital Property for Deht. 
Durable Power 'Of Attorney for Health Care Decisions 
Statutory Forms For DurabJe Powers of Attorney [out of print) 
Family Law: Marital Property Presumptions and Transmutations; Disposition of 

Community Property; Reimbursement of Educational Expenses; Special 
Appearance in Family Law Proceedings; Liability of Stepparent for Child 
Supp"", Awarding Temporary Use of Family Home 

Probate Law: Independent Administration of Decedent's Estates: Distribution of 
Estates Without Administration; Execution of Witnessed Wills; Simultaneous 
Deaths; Notice of Will; Garnishment of Amounts Payable to. Trul'rt 
Beneficiary; Bonds for Personal Representatives: Revision of Wills and 
Intestate Successi.on Law: Recording Affidavit o.f Death 

Statutes of Limitation for Felonies 
Uniform Transfers to MinO" Act 

VOLUME 18 (1986) 
[Out of Print] 

Annual Report (March 1985) includes the following reconunend.tiooo: 
Provision for Support if Support Obligor Dies 
Transfer Without Probate of Certain Property Registered by tbe State 
Dividing 10intly Owned Property Upoo Marriage Dissolution 

Annual Report (December 1985) include, the following =ommeodatioru: 
Protection of Mediation Communications 
Recording Severance of Joint Tenancy 
Abandoned Easements 
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PUBUCATIONS 

Dll!Itribution Under a Will or TIll"-
Effect of Adoption or Out of Wedlock Birth on Right. at Death 
Durable Powers of Attorney 
Litigation Expense. in Family La .. Proceeding. 
Civil Code Soction. 4800.1 and 4800.2 

Annual Report (December 1986) includes the foUowing _ommendations: 
Notice in Guardianship and Conaervatonhip Proceeding. 
Preliminary Provisions and Definitions of the Probate Code 
Tec:bnica1 Revisions in the Trust Law 

Recommendation Proposing the Trust Law 
Recommendations Relating to Probate Law: Disposition of Estates Without 

Administratioo.: Small Estate Set~A:ride; Proration of Estate Taxes 
Selected 1986 Tru" and Probate Legislation With Official Comments [out of print] 

VOLUME 19 (1988) 
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Recommendations Relating 10 Probate Law: Supervised Administration of Decedent' s 
Estate: Independent Administration of Estates Act: Creditor Claims Against 
Decedent '!1 Estate; Notice in Probate Proceedings 

Annual Report (December 1987) includes the following recormnendations: 
Marital Deduction Gifts 
Estates of Missing PersOIllJ 
The Unifonn Donnan! Mineral Int.re.t. Act 

Recommendations Relating to Probate Law: Public Guardians and Administraton; 
Inventory and Appraisal: Opening Estate Adminislntion: Abatement; AcconDlS: 
Litigation Involving Decedents: Rules of Procedure in Probate: Distribution and 
Discbarse: Nondorniciliary Decedent.: Interest and Income During 
Administration 

Anoual Report (December 1988) include. the following recommendation: 
Creditors' Remedies: Revival of Junior Liens Where EJlccution Sale Set Aside: 

lime for Setting Sale Aside; Enforcement of JUdgment Lien on Ttamlfencd 
Property After Death of Transferor-Debtor 

VOLUME 20 (1990) 
[Volume expected to be available in September 1991] 

Recommendations Relating to Probate Law: No Contest Clauses; 120-Hour Survival 
Requirement: Hiring and Paying Attorney., Advisors and Other" Compensation 
of Personal Representative: Multiple-Patty Account. in Futancial Institutions: 
Notice to Creditors in Probate Proceedings 

Anoual Report (December 1989) include.tbe foUowing _onunendations: 
Commercial leaSe Law: Assignment and Sublease 
Trustees' Fees 

Recommendation ReJ.at:ins to Powen of Attorney: Springing Powen of Attorney; 
Uniform Statutory Fonn Power of Attorney 

Recommendations RelatinS to Probate Law: Duration of Custodianship Under 
Unifonn Transfers to Minors Act; Repeal ofProbat. Code Section 6402.5 (In-Law 
Inheritance); Disposition of Small E ..... by Public Administrator: Survival 
Requirement for Beneficiary of Statuto£Y Will; Execution or Modification of 
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Lease Without Court Authoriz.ation; Limitation Period for Action Against Surety 
in Guardianship or Cooservatorship Proceeding; Court-Authorized Medical 
Treatment: Qualified Domestic Trui!lts 

Recommendation Proposing Ihe New Probate Code (Note: The price of this 8oftcover 
publication is $35.00. California ",.idem. add $2.54 sal .. tax.) 

(JOS - 400 Blank) 
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