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Memorandum 89-105
Subject: Study L-3022 - Access to Safe Deposit Box (Comments on TR)

We have received 17 letters commenting on the Commission's Tentative
Recommendation Relating to Access to Decedent’s Safe Deposit Box,
Fourteen letters support the TR, one (Ronald Vandenberg) is noncommittal,
and two (Dorothy Relling, Frank Swirles) oppose it. These are attached
as Exhibits 1 to 17. The staff recommends including two of the
suggestions in the revised draft. All the suggestions are discussed
below,

SUGGESTIONS INCLUDED IN REVISED DRAFT

William Johnstone would make clear that Section 331 applies only to
a box in the name of decedent alone, or, if rented with others, where all
are deceased, This is consistent with Section 7603, which allows public
administrators access to a box rented in the sole name of the decedent.

Wilbur Coats would make clear that Section 331 permits removal of
burial instructions only if they are not an integral part of the will.

Peter Muhs would authorize the financial institution to permit the
person given access to inventory the contents of the safe deposit box.

The staff recommends that these three suggestions be included in the
revised draft:

Prob Code § 331 (added). Access to_decedent's safe deposit box

331. (a) ¥f-a-deeedent--hasg-—a -gafe—depogit-bex-—in-a
finaneial-—dnetitution;—a Thig section applies only to & safe
deposit box in a financjal instjtution rented by the decedent
in his or her sole name, or rented by the decedent and others

where all are deceased.

{b) A person who has a key to the safe deposit box may,
before letters have been issued and without the need to wait
40 days after death, obtain access to the safe deposit hbox
solely for the purposes specified in this section by
providing the financial Iinstitution with ©both of the
following:

(1> Proof of the decedent's death. Proof may be
provided by a certified copy of the decedent's death
certificate or by a written statement of death from the
coroner, treating physician, or hospital or institution where
decedent died.

(2) Reasonable proof of the identity of the person
seeking access. Reasonable proof of identity is provided for
the purpose of this paragraph if the requirements of Section
13104 are satisfied.




£b3 (c} When the person seeking access has satisfied the
requirements of subdivision £a)} (b)), the finanecial
Institution shall do all of the fellowing:

{1) Keep a record of the identity of the person.

(2) Permit the person to open the safe deposit box under
the supervision of an officer or employee of the financial
institution, and to make an inventory of its contents.

(3) Take custody of any original will of the decedent
found in the safe deposit box.

(4) Deliver the will to the clerk of the superior court
and mail a copy of the will to the person named in the will
as executor or beneficiary as provided in Section 8200.

{5) On payment of a reascnable fee by the person given
access, provide the person with a photocopy of any will of
the decedent found in the safe deposit box.

(6) Permit the person given access to remove any
instructions for disposition of the decedent's remains if the
Instructions are not an Integral part of the decedent's will.

te} (d) Except as provided in subdivision £b3 (e), the
person given access shall not remove any of the contents of
the decedent's safe deposit hox.

€43 (e) Nothing in this section prevents collection of a
decedent's property pursuant to Division 8 (commencing with
Section 13000),

Comment. Section 331 is new, and permits a person who
has a key to a decedent's safe deposit box to galn immediate
access solely to obtain a copy of the decedent's will and to
remove instructions for disposition of the decedent's
remains. If no other directions have been given by the
decedent, the right to control the disposition of the
decedent's remains devolves, In order, on the surviving
spouse, children, parents, other kindred, and the public
administrator, Health & Safety Code § 7100.

If the person seeking access does not have a key to the
safe deposit box and is not the public administrator, the
person must obtain letters from the court to gain access to
the  box, Concerning the authority of the public
administrator, see Section 7603. See also Sections 52
{("letters" defined), 88 ("will"” includes a codicil).

Interrelation of Sections 331 and 8200

Section 8200 requires the custodian of a will to deliver the
original to the clerk of the superior court of the county Iin which the
decedent's estate may be administered, and to mail a copy to the person
named in the will as executor If that person's whereabouts is known, or
if not, to a person named in the will as a beneficiary. Section 331
incorporates Section 8200 by requiring the financlal Institution to
deliver the will to the clerk of the supericor court and mail a copy of
the will to the person named In the will as executor or beneficiary "as
provided in Section 8200."



Mr. Kellogeg and Mr. Palermc had trouble understanding how Sections
331 and 8200 interrelate. The staff would make this clear in the Comment
by adding the following:

Paragraph (4) of subdivision (b) requires the financial

institution to deliver the will to the clerk of the superior

court and mail a copy of the will to the person named in the

will ags executor or beneficiary "as provided in Section

8200." Section B200 requires the custodian to deliver the

will to the clerk of the superior court in the county in

which the estate of the decedent may be administered, and to

mail a copy of the will to the person named in the will as

executoer, 1f the person's whereabouts I8 Xnown to the

custodian, or if not, to a person named in the will as a

beneficiary, if the person's whereabouts 1s known to the

custodian. For the county in which the estate of the
decedent may be administered, see Sections 7051 (for

California domiciliary, county of domicile), 7052

(nondomiciliary).

A related question {not addressed in this proposal) is whether
Section 8200 1is =atisfactory. Peter Muhs thinks the requirement 1in
Section 8200 that every will be delivered to the county clerk causes
unnecessary administrative burdens. Mr. Vandenberg asks how the
custodian is supposed to "deliver" the will. Does it mean hand delivery,
or is certified mail sgufficient? Section 8200 merely continued former
Section 320. When Section 320 was enacted in 1931, it merely continued
former Code of Civil Procedure Section 1298, 5o the delivery requirement
is over a century old.

Mr, Vandenberg's other drafting comments should hbe satisfactorily
addressed in the material to he added to the Comment to Section 331, set
out above,

SUGGESTIONS KOT INCLUDED IN REVISED DRAFT
Safe Deposit Boxes Other Than in Financial Institutions

Irving Kellogeg says Section 331 might be expanded to apply to
companies that rent safe deposit boxes but are not financial
institutions. He once knew of one, but does not know whether any exist
now. The staff solicits comment on whether there are any in existence
now, and, if so, whether the draft should be expanded to apply to them,
Certified Copy of Will

Florence Luther wants the copy of the will that is mailed to the

executor or beneficiary to be certified. She says the original may bhe

misfiled by the clerk and be unavailable for probate. But the



certification authorized by Evidence Code Seetion 1531 applies only to a
writing in custody of a public entity. Evid. Code § 1530. A financial
institution is not a public entity, so its certification would not
improve the will's evidentiary value. Moreover, if a will is lost, its
contents may still be proven in probate. Prob. Code § 8223.

Ability of Financial Institution Employees to Comply With Statute

Ms. Rolling, Mr. Swirles, Mr. Vandenberg, and Cheryl Templeton doubt
the ability of employees of financial institutions properly to supervise
the opening of the safe deposit box, to take custody of the will, and to
deliver the will te the court clerk. We have not heard from the
California Bankers Association., Their views will be important.

Affidavit of Tdentity

Section 331 requires the financial iInstitution to keep a record of
the I1dentity of the person seeking access. Mr. FKellogg would require a
signed affidavit of identity. Does the Commission want to do this?
Delivery of Will to Executor

Mr. Johnstone wants to reverse where the original and copy of the
will go: He says the original should go to the person given access to
the box if that perscn is named in the will as executor; the court clerk
should get the copy. Cheryl Templeton also thinks the executor should
get the original. But we cannot do this without changing the general
rule in Section 8200 (original to court, copy to executor).

Drilling the Box When No Key Available

Mr. Muhs would permit a person entitled to access to decedent's safe
deposit hox to pay the expense and have the box drilled open if no key is
available, The staff has no problem with this suggestion i1f the person‘'s
identity is established. Does the Commisgsion want to authorize this?

Authority of Personal Representative to Enter Box

Mr. Vandenberg asks whether the statute should make clear that, once
letters are issued, the personal representative may gain access to
decedent's safe deposit hox. The staff thinks this is already clear
under Section 9650, which gives the personal representative the right "“to
take possession or control of, all the estate of the decedent to be
administered In the decedent's estate.” Financial institutions
apparently routinely allow the personal representative to have access to

the box. The staff is not aware that there are any problems in this area.



Obtaining Photocopy of Face Sheet of Life Insurance Policy

Rawlins Coffman has had problems identifying decedents' life
insurance policies. He would require the financial institution to
furnish a photocopy of the face sheet of decedent's 1life Insurance
policies In the box. The staff is dubious: It is not clear why this
must be done immediately after death, rather than wailting until letters
are issued when the personal representative will have full powers.

Other Items in the Safe Deposit Box

Cheryl Templeton would require the financial institution teo provide
the key-holder with a copy of any trust instrument, trust amendment,
revocation, and codicil, and perhaps a copy of every item in the box. In
proposed Section 331, "will" includes a codicil. Section 88. The
gection does not require production or copying of other documents because
its purpose is to permit access to documents needed immediately after
death, The need for burial instructions is obvious. The will is needed
to determine who is entitled to be executor. Beyond that, there does not
seem to be any urgency.

Limiting Persons Who May Get Access

Section 331 permits any person with a key to the box to gain entry
under supervision of the financial Institution. The Commission’s thought
was that when the will goes to the court clerk it is a public record, so
there is no confidentiality to protect, and the supervision and taking of
custody by the financial institution eliminates the risk of allowing
general access. Ms. Rolling would limit access to decedent's family
members, the estate attorney, and the executor named in the will,

As a compromise, we could limit access to (1) decedent's surviving
gpouse, lssue, parent, sibling, or an attorney for any of them; (2) an
executor named in the will or that person's attorney; and (3) a person
authorized by the depositor in a writing lodged with the financial
institution before the depositor's death. (The public administrater has

access under Section 7603.) Does the Commission want to do this?

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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CTIARLES W. LUTHER LUuTHER & LLUTHER MAILING ADDRESS

FILORENCUCE J. LUTHER A PROFESSICOMNAL CORPORATION B o BEOX 1030

FAIR OaKs, CALIFORNLA 95628-1310 ZalR OAKS. o 35628
DEFICE
11101 FAIR OAKS BLVD.. SLTEB
TELEPHONE
September 20, 1989 1916 9675400

TELECOPIER
D16 9676042

California Law Revision Commission
4000 Middlefield Reoad, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating to
Access to Decedent's Safe Depogit Box

Dear Sir or Madam:

With respect to the tentative recommendation, Probate
Cede §331, to be added to the California Probate Code, I would like
to recommend that in subparagraph (b) 1item (4) reguiring the
financial institution to deliver the Will to the Clerk of the
Superior Court and mail a "copy" of the Will to the person named
in the Will as Executor, I would recommend that "copy" be changed
to read "certified copy".

My reascn for the recommendation is that we have known
of at least one instance where an original Will was delivered to
the Clerk of the Superior Court and for some inexplicable reason
the Will was misfiled or not available and a certified copy not
available when the person named as Executor attempted to commence
the probate proceedings and could not produce a certified copy of
the original Will.

I believe the fees for certification could be paid by the
person given access to the hox, to be reimbursed at a later date.
In that manner, the perscon named as Executor or beneficiary in the
Will would have a "certified copy" and that ceuld ke presented %o
the Court at the time a Petition For Probate of Will is filed.

I trust this suggestion will be given some consideration.

Thank you for continuing to forward to me the tentative
recommendations of the Commission.

Very truly yours,

LUTHER & LUTHER
A Professional Corporation

. I
By T tmen gl
FLORENCE J. LUTHER * -;il-

FIL:33.1
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SANTA CLARA UNIVERSITY

SRS T Sept. 19, 1989

California Law Revision Commission
4000 MViddletield Road, Suite D-2
Palo Alto. Calif. 94303-4739

To whom it may concern:

I write to make comments on three tentative recommendations which you
flave sent to me:

ACCESS TO DECEDENT'S SAFE DEPOSIT BOX

It is unfortunate that something hke this s needed since (Codes have a
habit of becoming cluttered. However, the experience mentioned by Mr,
Klug in note 2 is similar to my experience with a bank in closing ocut a
small estate, even with an applicable statute. So it i85 needed and
carefully meets the need.

NOTICE TO CREDITORS IN ESTATE ADMINISTRATION

It seems to me that the 1 year statute of limitations that vou recommend
is reasonable. Although as you point out in note 10, "such an absolute
one-year statute of limitations creates the potential for the decedent’s
beneficiaries to wait for one vear after death...” On the other hand. a
short, 4 month statute of limitations created the potential for a gquick in
and out to see if creditors would show up. I know of lawyers who
recommended that methodology to see if the estate should be opened up.

The ecompromise of PrC 9103 on pp. 9 and 10 seem to meet the needs of
both the estate and the creditor.

MISCELLANEOUS PROBATE CODE REVISIONS

There is no way that I will read these in detail. A quick overview did not
disclose any problems to me.

\ i

——

Sincerely, ' | )
| ~ ) Ny N
. - ../- /
T el / Y Sy // /
‘ - iy
"'-2,_ Paul J. Goda. S.J/ /

SANTA CLARA, CALIFORMNIA 95053 (4081 554-4443
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Law Office -
Irving Kellogg e

821 Monte Leon Drive
Beverly Hills, CA 90210-2629

(213) 276-3415
eptember 1y, iddy

_alifornla Ldw KeviSIon L omimlssion
+Uu0 Middlelield Foad, sutte -2

'alo Alfo, Ca 94303-14739

SeoE5S T DEDECENT s nari DerosiT BoX

SCAr L SRENIS SO0

These are my comments on new Sectlon 21,
. n Sec 281 (an lirst sentence, vou refer to a safe denosit box in
nolul oslitulicn. und Lhisrefors

L ous !
De resPIclIng LIS i

15 1
auuerstand Lhe supdivision wal Vel
ALV sale depogsic boN 10 g Linancal lostitution,

mowever, there are, o

recatl, certain ron-ilunknclar lostitution ealittls
Lose DUSIHeSY st malnlaln sale deposil boxed Ll Corialn claows,
S,

. . here
Lo L. sUc st entlly aperaliag i dth Sireet in Los angeles

there. The e

etween Broadway and EI Sireet, in the bulding occunted B+ ioast Federat
shioo il owas loeated nhitv was aot o ripancial tastitution.

wuery: Are thoere any private companies still operating that kind of
susiness in Calilornia® Tf so. they should be itacluded In coveraee by
Teis Sertlon.

Ca subaivision o i l) regulres the Cinanciat institation w keep a
cacnrd of Lhe 1dencity of the ovrson s ho sopears o zatn access Lo the box).

Poreeve sou o showld po more snectlic in wnal ind of record s ds
el vniformily,. I Lnink the werm:

surficteatly specific. |

o recora of the ldentity ™ s nol
sugeest somelnineg lilke & sionea affidavit of identics
pernans a signed alfidavio anag a finegernrint (s hich mav raise the hackies
Phe vl lberinrlanists wao mighl complats Chat if was an sovasion of
SULLacy .

i The requirement under 1oy 14) about maliing a copy of Lhe will o
Tseneliciarty T willy 1 fear. 1eaa to confusion and controversy,

3

Which
veneliciary” Whv not all beneficiaries? Or cthe residuary beneticiary, Or
‘ust all named executors?

S erely vours,
rving hellogg
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RAWLINS COFFMAN

POST OFFICE BOX 158 ATTORNEY AT LAW TELEPHONE 327-2021
146
RED BLUFF, CALIFORNIA 95080 AREA CODE 3

September 22, 1989

CA LAY REY. COMRM'T

SEP 25 1989

N T -

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94203-4739

Re: Tentative Recommendation relating to
Access to Decedent's Safe Deposit Box

Dear Commissioners:
I am in accord with this tentative recommendation.

On occasion in the past, we have had problems
identifing life insurance policies that have been placed
in the decedent's safe deposit box. It would help if we
could xerox the face sheet of such policies at the same
time we seek delivery of a copy of the will.

Vg:y truly vours,

(,'\ Nt

NS L P
S ¥
RAWLINS COFFMAN

ULl B

RC/cld
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STANLEY L. HAHMN *
CAVID K. ROBINSON *
LOREN H., RUSSELL -
LECHMARD M. MARAMNG | ~
WILLIAM S. JOANSTONE, JR. »
SEQORGE R. BAFFA *
OON MIAE ANTHONY *
FROBERT W. ANDERSON
WILLIAM K, HEMNLEY *
CTLARK R. BYAM «
JRNCHARD L. HALL -
SUSAMN T. HOGUSE »
ZARAL J. NESTr-

C ANNE H. BUKATA
SENE £ GREGG. JR.
5. SCCTT JEMRKINGS
CHARLES J. GREAVES
DALE R. PELCH
WILLIAM S. GARR

KARL |- SWAIDAN
_GSITH AL MUSTILLE

S EFROFESSIONAL TORPORATION

EXEIBIT S

HAHN & HAHN

4 PARTMEASHIR INCLUDING PROFESSICMAL CORPORATIONS - . EOWIN F ih'AHN, 1872-1951
HERBERT L. HAHN. IBS3-1982

LAWYERS
NINTRE FLOOR

3% EAST CCLORACD BOULEVARD

Sty L- 2022

- . e
s P o '”89
- e - [ £

OF COCUNSEL
SECAGE E. ZILLGITT

PASADEMA, CALIFORMIA S0 -1977

September 21,

AET'RED PARTMERS
TOWIN F HAHMN, JR,
FCHARD G HAHMN

1989 TELEFHINES
(B18) 786- 9123
1213) 581-5948
ZABLE ADDRESS
HAHKNLAW

FaCSIMILE
3:81449-7357

California Law Revision Commissicn
4000 Middlefield Road, Suite D-2

Palao Alto,

Gentlemen:

94303-4739

following suggestions:

In new §331(a),

I support your proposed legislation with the

I would suggest that you make

clear that the safe deposit box of the decedent is in the

decedent's name alone or,
surviving owner.

if joint, the decedent is the

It does not appear appropriate to permit
the proposed access if there is another owner of such box.

With respect to new §331(b}{(3), I would

suggest consideration of delivery of the original Will to
the person given access to the safe depesit box if such

person is named in the Will as Executor.

Protection

against abuse could be accomplished by either reguiring

the financial institution to retain a photocopy of the Will,
or deliver a copy of it to the Clerk of the Superior Court.
$331(b) (4} will have to be modified accordingly.

WSJ:g

Very truly vyours,
/- - (/’ . . . - .

- . .

William S. Johnstone, Jr.
of HAHN & HAHN

LEENJAMIN W AHAHN. 18881932
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McGEORGE SCHOOL OF LAW SEP #1385
- r - “or E -
PNIVERSETY O TH R 280 IT7TC 3200 1itth Cvveniuae, —nerininentoe, Callformnin O5S1T
AWHETE RS ITRECT DAL N MBER

Septemnper 20, 1989

Cazlifornia Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo &lte, California 24303-4736

ittention: Mr. John #. D=Moully, Executive Secretary

Zubject: Recommendaticns Relating to
Access to Decedent's Safe Deposit Box
Miscellaneous Probate Code Revisions
Notice to Creditors in Estate Administration

Dear Mr, DaMoully:

I zoncur in all <f the cantative racommendations; but I do
have some <comments with respect +to the filing of c¢reditors'
claims.

Probate Code section 91530 reguires the claim to be filed;
section 9002 provides that an unfiled <claim is barred; and
section 9054 gives the personal re2presentative discretion to
nonor an unfiled claim, while we are presently concerned zbout
the constitutionality <f 2 one-year period of limitation,
apparently no consideration has been given to the plight of a
craditor who fzils to file & claim. It must be conceded that
most Laymen do not make a study of the FProbate Code, so it
appears that an unsuspecting creditor may present his claim to
the personal representative and lose his right to payment because
ne did not file the claim, Certainly, T am willing to concede
chat the vast majority of gerscnal representstives and attorneys
will not take advantage of that technicality; but, for the life
of me, T cannot understand why we abandoned the long-established
provision permitting the creditor either to present his claim to
tne p=zrsonal representative or to file it with the court (in
wnich event 1t was the responsibility of well-informed deputy
clarks to mail a copy to the personal representative's attorney).

Very truly yours,

N @,,34.,.* IAF ol

-1



R NI A
o e R . L e
Jemo 1. L05 FWETETT A L:mtp- ol
oA ey,
SEF TG gy

WILBUR L. COATS o,

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

September 21, 1989

California Law Revisicn Commission
4000 Middlefield Road. Suite D-2
Pala Alto, Ca 74303-4739

In reo: Tenative Recommendations Prohate September [98Y

Dear Administrator:
Concur with Notice To Creditors In E£state Administration.
Cfoncur with Miscellaneous Probate Cade Revisions.

Suaggest chanoe to Access to Decedent’'s Safe Deposit Box.

Ocrasiaonally the Will rontains instructicrs for disposition of
remains and by naot separatino g wribtinag that is mot an intearal
part of the Will may create canfusion, If the instructions

for disposition of remains is separate from the YWill the person
nalning access to the safe deposit box should withdraw the
instrument; if an inteaqral part of the Will then the capy of

the Will should be sufficient.

[ suaagest the followina 331 (k) 5}

{6) Permit the person aiven acess to remove any instructions
fur disposition of the decedent's remains that are contained in
a writing that are not an inteagral part of the will.

Thank vou for the opoctunity to comment on the propesed chanaes.

Very truly vours,

4 // s, : R e
S G e

Wilbur L. Coats

12758 Poway Road, Suite 104, Poway, California 92064
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SAM FRAMCISZO 94104

‘41S) 3QE-14a23

FARX: (415) 392-2308

September 27, 1989

Califernia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: #L-3022
Tentative Recommendation
relating to Access Lo
Decedent's Safe Deposit Box

Gentlemen:
1 appreove tne above Recommendation.

Although I have never encountered a reguirement
that letters be issued before being allowed access to the
safe deposit box, the section proposed will define the
bank's duties and protect against possible destructicn
of a will by the party gaining access to the box.

Very truly vours,

i

Johr G. Lyons

JGL:car
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KNAPP & KNAPP T2 1989
DAVID W. KMNAPP. SR, 1093 LINCOLN AVERUE . - - - e E -

DAVIO W. KMABPE. JR SAN |OSE. CALIFORNIA 95125
TELEFHONE (40 268-3838

September 29, 1989

California Law Revision Commissiocon
4000 Middlefield Road, Suite D-2
Palc Alto, CA 94303-4739

Re: TENTATIVE RECOMMENDATION - SAFE DEPOSIT BOX
Honorable Commissicners:

Having read your tentative recommendations concerning access
to decedent's safe deposit box, my only comment is that it 1s long,

long overdue and such a recommendation will be an aid to proper
procedure.

jcerely,

DAVID W. KNAPP, SR.

KNAPP & KNAPP
DWK:dd

—\0—
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MUSICK, PEELER & GARRETT E
A LAW PARTHMERSHIP INCLUDING PROPESSIOMAL CORPORATIONS
BAY AREA OHFEWCE ELVON MUSKK 1530|968
STE 0 UNE WILSHIRE BOULEVARD ;‘:E‘:'H;c'“u[ 19061753
377 AIRPORT BOULEVARD LOS ANGELES, CALIFORNIA 90017 i
BURLINGAME. CALFORMNLA 4010
1415 51000 J—

SACRAMENTC OFFICE TELEFHOMNE {213} 629-T600

SLITE 100 TELEX 701337

1121 “L“ STREET FACSIMILE ¢113) 614-1376
SACRAMENTO, CALIFORNIA, 95414 WRITERS DIRECT DRAL NUMBER.
191 6) L1
s October 20, 1989 (213) 629-7857

California Law Revision Commission
4000 Middiefield Road, Suite D=2
Palo aAlto, California 94303-4739

Re: Tentative Recommendation relating to
Access to Decedent's Safe Deposit Box

Ladies and Gentlemen:

I have reviewed the tentative recommendation and I
support the addition of Probate Code Section 331.

Very truly yours,

N z
E T

Susan J. Hazard -
for MUSICK, FEELER & GARRETT

S5JH:daw

$1291202
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october 26, 19BO

California Law Revision Commission
4000 Middlefield Road

Suite D-2

ralo alto, California 24303-4739

Re: 2robate Recommendations

1. aAccess tco Decedent's 3afe Deposit Box:

Probate Code Sectiocon 331{b) (4] should be changed
zc read "Deiiver tne Will to the Clerk of the Zuperior Court
in the district wnere the decedent resided at the time ot
his death, mail a copy 0o the Will =—o the person named in
the Will as Executocr or beneficiary as provided in Section
8200.

Reason: If the Will is to be probated It will
be probated in the court district where the decedent resided
and it will make it easier for the executor to probate the
Will. Let's be practical abour some cof these changes, as
well.

2. Miscellaneous Probate Code Revisions:

a) Execution, extension, renewal, or modification
of lease. Why not allow the Guardian or Conservator to
extend, renew, or modify a real property lease withoutr court
authorization if the monthly rental does not exceed $1,500.
rather than $750., since 1t is being recommended that he
or she may execute a real property lease i1f the monthly
rental does not exceed $1,500. Let's be consistent.

b) Third persons acting in good faith. You haven't
convinced me that we should change the statutes that specifically
limit a third person acting in good faith to "a purchaser"
and/or "encumbrancer",., (ases have interpreted these persons
and we should not change the law because the cases may construe
these persons in a narrow sense, It is not a guestion of
standarization throughout the code but it should be a question
of who are we really trying to protect. It appears that
the commission is trying to expand the scope of protection

with the suggested change. Each statute should be considered
separately.

Respectively submitted,

ER R. PALERMO

PRP/dml
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SRCBATE AMD ESTATE PLANNING PARALEGAL

44723 BURBAMNK BOULEVARD
VAN NUYS, CALIFORNIA 91411

(618) 781-6781 FAX (818} 994-4343
October 31, 1989

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations

Greetlings,

I do appreciate receiving copies of your tentative recommenda-
tions and would like to continue receiving them. I have been a
probate and estate planning paralegal for 15 years and hope that
vou will consider the following comments regarding the sets of
recommendations sent to me within the last couple of months:

1. Uniform Statutory Form Power of Attorney Act. Good idea.
The new form is much easier for a client to follow and at least
provides a lead to the Civil Code provisicns.

2. In-law TInheritance. Prob.C. §6402.5 1is much too
difficult to apply (and, in fact, we in the field will do all we
can to avoid its application). T hope it is repealed.

3. Access to Decedent's Safe Deposit Box - L-3022. The

recommendation that the financial institution deliver the original
Will to the County Clerk and mail a copy to the Executor is a bit
unreasonable. How does the bank know to which county to mail the
Will? Or the address of the Executor? Given the general incom-
petency of bank personnel, this is a risky proposal. Wouldn't it
be more reasonable to reguire the bank to turn over the original
Will to the named Executor? I suggest that the code alsoc state
that the bank shall make a copy of any original Trusts, Trust
Amendments, Revocations, and Codicils, and give to the Executor or

successeor Trustee, and, possibly, make a copy of every item in the
box for the key-holder.

4. Notice to cCrediteors - L-1025. One year statute for
filing claims. Yes! (Does this bypass the State Legislature?)
5. Miscellaneous Probate Code Revisions - L. Fine, but

please consider adding a corresponding guardianship section to
proposed Prob.C. §10006 (Cotenants' consent to sale).

Sincerely,

G B -3~
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november 3, L3989

California Law Revision Commission
1000 ¥Middlefield Road, Suite D=2
falc Alte, A ©4303-4739

Re: Tenracive Recommendations on

Adccesgs bo Decedent's Safe Depesit Box,

Miscellanecus Frobate Code Revisions,

CA [AW PPV crmm'N
Zsudy L3022

NOV 05 1989

REC E Il thN COSTA OFFICE
13133 N CALIFORN1A BLVD

WALNUT CREEK

CALIFORNIA 34350

{415) 935-0790

Notice to Creditors in Estate Administration

Ladles and Gentlismen:

With respect *o our fentative recommendaticn Gn access O
Jdecedent's safe deposit box, I think 1t generally nelpful to provide
a procedure which allecws access to a safe deposit box. However,

I have a number of comments. First, if the perscn seeking entry
is willing to pay the expense cf drilling the box, L1t does rnot
seem to me necessary that the person produce a key to the box.
Often, =he xeys are impossible to find, yet there is a box 1in the

decedent's name at the financial institution

maintained a regular anking relationship.

where the decedent
Proposed §331 still

requlires proof of death and, in the absence cf a key, could reguire

reasonable proof <that the boxheolder 1s 1in
question.

Second, the financial instituticorn should

f£he decedent 1in

e authorized to

allow an :inventory of <The box. In situations where access to a
safe deposit tex has been available without a ceourt corder or formal
court administration, some personnel at financial institutions
allow an inventory o De made and octhers will not. Authorizing

an inventcry, and 1its relecase to the named

executor, and to the

person givern access to the box, will protect the concerns of the
financial institutlon and generally facilitate the 1initial steps

of procate administration.

Third, I had overlocked the change from former Probate Code
§320, which formerly reguired the custodian of a will to deliver
the document either to the c¢ounty clerk or to the executor named
in the will. While infrequently a named executor might properly
withhold a will, automatic delivery to the county clerk increases

the administrative burden in connection with

thae estate. For

example, 1t is convenient and cheaper to cbtain copies of the often

lengthy document prior to delivery to the clerk

if prchate 1is to



California Law Revision
Commissicn

Movempber 3, 1989

rfage 2

be established and in fact no dealings with the clerk need to occur
in the situation of a funded revocable trust with a "pour-over"
wlll wunless there 1is a desgire tc appoint the executor. Also, :t
is pessibkle that all parties may agree that =the purported last
dated will is not in fact the decendent's will without the need
for formal court determination and the parties may neot wish tc
make <Tnhne matter the subject of 2 public determinaticn. while I
realize that Probate Code §8200 is not directly 3 part of vour
current rproposai, 1 nonetheless wish ©o submit my concerns over
~hat =Zzcticn, and apolegize feor overlecokinae the cnhangs and nes
commenting on it earijer.

I have reviewed the recommendation on notice to creditors
in  =state administration, znd agree <that a one-vear limitaticn
i cgenerallv desirable. Mv one concern would be those claims whicn
Y Tnelr Lerms are not yet due, even though unsecured. ror example
the ecedent may have had an c¢bligaticon with o  security or
_nadeguate security pavable ennually, and if the deatn cccurred
mmediately after an annual payment, there mignt be little =-:me
to go through the claim process if the death was only discoveread
atr the time o©of the rext annual payment.

r

With respect to the recommended miscellanecus probate o¢o.o.
revisions, I find <+hem generally helpful. I have only a few
comments . With respect to the duration of custcdianship under
the Uniferm Transfers to Minors Act, §3920.5, I think increasing
the age to twenty-five creates a substantial risk <+that these
"autcmatic" accounts would 1nadvertently cause immediate taxable

Jifts. 2f  course, for the majority o©f those 1involved, Tne
conseguences will not increase their ultimate tax because of =-ne
applicability of the unified estate and gift tax credit.
HWonetheless, since it seems unlikely that there i1s a ready way
o warn Lhose who inight c¢reate such accounts, rotaining limit on
inter vives gifts to age twenty-one would be desirable. The

ceonsequence is that Zor substantial regular gifts, the donor will
need to c<reate a trust if the gifts are to continue beyond age
“wenty-one. Ferhaps an alternative would be to create a procedure
ter a Crummey gift, allowing a Uniform Transfers to Minors Act
mransfer to be subject to notice to the donee and 1mmediate
short-term right of withdrawal. A further comment is that Uniform
Transfers to Minors Act transfers might be allowed for someone
over age eilghteen (although not technically a minor); if the property
is to be retained until age twenty-one or age twenty-five (or even
some later age), it should not be a regquirement that the donee
be under age eighteen. This allows the simplified procedures of
the Uniferm Transfers to Mincrs Act to be used to handle <che
disposition of amounts expected to be relatively small and of
relatively short duration of management (and possibly for which

f-151_-
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fage 3
~he chance of a prevision ceming inte plav 1is remote). Tor exampie,
rather than have c¢omplex successive crusts ubon the - 2ath o ¢
first or second dgeneration bpeneficiary, a provision Jor Uniferm

Transters to Minors Act may be satisfactory if the next recipient
upeon failure of the first or second generation 1is then under age
eighteen, but may not be satisfactory {because it leads to immediate
sutright Zistribution) 1if the beneficiary is between eignteen und
Twenty-five.

wivn respecI to new Prebate Zode £10006, which milirrars ~ommon
oractice, 1t would also be helpful for purposes ot ~verbliddina
of one or more interests subject to probate and court confirmation
if the minimum overbid could be set ferth in a pre-determined wav.
Zne option would bhe e =2liminate the extra =% on the firzt $10,00C0,
which 1s rnow largeiv outmeoded. Ancther wouid e ¢ gase ~ g M1nlmum
overbid on all interests beling contfirmed, including those —oiuntarily
subjected to the ourt procedure under Probate Coae §S10006.
urrentic, I believe <hat rhe code requires =the minimum cvernia
~o be calculated on the smallest percentage »oSeing =zold subiject
to contirmation, and <then that price 1s by custem prcorated among
all portions beiln sold. Again, the simplest sclution weould e
Lo eliminate the extra 5% increment on the first $1G,C00.

Finally, I particularly applaud the recognition under §12250
of informal distribution, since I find this cccurring witn increasing
‘requency for specific bequests and for distribution 1n the case
of a very small group cf friendlv beneficiaries.

Thank vou fcr the gpportunity =-o comment on thesgs “entative
recommendatlons.

J

Respectf%iiy submitted.
S ry 7 /."
RS~
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EGERTON D. LAKIN {1885-1968)

ANDREW M. SPEARS (1915.1938) LAKINOSPEARS

*A FEFEONAL AW CORPCRATION

285 HAMILTON AVENUE + FIFTHFLOOR » PALO ALTO, CA 94301-2588
TELEPHONE (415) 228-7000 » TELECOPIER (415) 129-8925 or 327-501 Artameys at Law

November 3, 1989

John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739

Re: Tentative Recommendation Relating to Access To
Decedent’s Safe Deposit Box

Dear Mr. DeMoully:

This will acknowledge receipt of a copy of your Tentative Recommendation
relating to Access To Decedent’s Safe Deposit Box dated September, 1989. [ am
writing to offer some questions and comments with regard to the drafting of this
statute.

First, I think that there is a risk in requiring that a representative of a tinancial
institution file any Will found in a safe deposit box. For instance, can a financial
institution representative identify a valid holographic Will?

Also, insofar as the requirement that the financial institution “deliver the Will
to the Clerk of the County in which the estate of the decedent mav be administered,”
how does a representative of a financial institution deliver the Will? Does that
mean delivery by certified mail, return receipt request? Is the financial institution
required to hand deliver the document and obtain a receipt? Is the financial
institution required to obtain a copy of the filed document with the file number
marked on it or other such designation? Is the financial institution required to mail
a filed copy of the Will to all executors and all beneficiaries or may the financial
institution mail a copy to any one of them? The statute provides that it shall mail a

“copy of the Will to the person named in the Will as executor or benefidary. . .”
Who is “the” person?



How does the financial institution representative determine the county in which
the decedent’s estate will be administered ? What if the Will was executed by a
decedent of another state, but was kept in a safe deposit box in California? Where
would the Will be filed?

[s there any duty on the part of the financial institution representative to list the
other contents of the safe deposit box? If not, the statute should say so.

[ note that in (4) of section 331, there is a reference to “the Will”, vet in (5) there is
a reterence to “any Will.” This inconsistency should be corrected.

Finally, 1 note that the statute pertains to a situation in which letters have not
been issued. Should there be Probate Code statutory provisions permitting full
access to a safe deposit box to the executor or administrator after letters have been
issued?

Sincerely,
,f‘/'”ft/c// LTyt /
RONALD A. VANDENBERG

RAV:nvm/CA Law Rev. Letter

.—lg.—
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PROBATE ADMINISTRATOR

82 BLACKSTONE DRIVE COMPLETE PROBATE AND ESTATE TAX SERVICES
SAMN RAFAEL. CALIFORNIA 94903
i415) 479-1256

TRV DI CCRMTE

October 16, 1989 0CT 21 1989

- - -

T

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation relating
to Access to Decedent's Safe
Deposit Box
#L-3022

Gentlemen:

I have been most fortunate to be included with those
persons receiving your recommendations, and enjoy the privi-
lege, and would like it to continue

As you will note from my letterhead, I am a Probate
Administrator, and have been working in this field for 20
years. During that period of time I have seen many changes
with regard to procedure, some good and some bad. The
change that you are suggesting in your bulletin #L-3022 I
believe is one of those bad ones,

I do not feel that the banks should have the burden of
taking possession of the o¢riginal will once removed from the
safe deposit box and delivering it to the clerk of Superior
Court. The original Will is such an important document and
should only be in the hands of a person who is a family
member of the decedent, named on the safe deposit box, the
attorney for the decedent, the named executor under the
will, etc. My fear is that the employees will not take the
necessary steps to safegquard the will and promptly deliver
it tc the Court.

From my experience I have found that the family or
perscnal representative of the decedent want tc take the

—19—



California Law Revision Commission October 16, 1989

Page Two

necessary steps to take possession of the original Will and
deliver it to the attorney, who in turn lodges it with the
Court for safekeeping until a estate proceedings has been
established.

I would like to continue to receive the tentative
recommendations. This 1is my first comment and may be my
last so I would ask that you send me the details on the
charges and purchase procedure for the future.

-Sincerely,
i o -
. — [
\- (——"r- ’ -~ - ~ n i - . . -
IR P Y RN /: ottty e,
Dorothy E. Ro&ling ' [

yd
der -

—-do0~-
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October 3, 1989

California Law Revision Commission
4000 Middlefield Reoad, Suite D-2
Palo Altc, California 94303-4739

Re: Access to Decedent's Safe Deposit Box
Gentlemen:

Your recent tentative recommendation re subject is right
off the wall in left field! Have any of you ever gone
out intoc the real world to visit a bank lately?

Most of the pecple who have wills in safe deposit boxes
keep them in local branches of larger banks, not in bank
headguarters where there 1is a certain modicum of compe-
tent help. If you can find a man in a branch bank at
all, it is probably because he is ©ld and on his way out,
or because he is as incompetent as the ladies who sur-
round him. The ladies, bless their hearts, run branch
» banks because they are willing to work for less, not
. because they have special banking skills. Many of them
' will not and cannot make decisions on any matter.

The burden vyour propesal puts upon these bemused ladies
is tremendous! How will they be able to identify a
genuine certificate of death, statement from a corcner,
treating physician, hospital or institution where the
decedent died? How will they know if the reguirements of
Section 13104 are met, or even what that section is or
where?

How will they "supervise" the person entering the box?
What does "take custody of any original will" mean? How
will they know what an original will is, or any will, for
that matter? Will all wills have to be printed on will
paper? Green paper? COrange paper?

How will they know what person is named as executor or
beneficiary. They can hardly pronounce the words, let
alone define them or a corresponding capacity.

How will they know what instructions for disposition are?

Obviously, some one has to do these things, but not these
ladies. Why not probate referees? They don't do any-
thing anyway. Why not get them trained sc they can
perform these cerebral functions?

-21-
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STATE OF CALIFORNIA

Californias Law Revision Commission

TERTATIVE RECOMMENDATION
relating to

AGCESS TO DECEDENT'S SAFE DEPQSIT BOX

September 1989

This tentative recommendation is being distributed so interested
persons will be advised of the Commission's tentative conclusions and
can make their views known to the Commission. Comments sent to the
Commission are a public record, and will be considered at a public
meeting of the Commission. It is just as important to advise the
Commission that you approve the tentative recommendation as it is to
advise that you believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMERDATICN SHOULD BE RECEIVED BY
THE COMMISSION NO LATER THAN OGCTOBER 31, 1989,

The Commission often substantially revises tentative
recommendations as a result of comments It receives. Hence, ¢this
tentative recommendation may not be the recommendation the Commission
will submif to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739
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TENTATIVE RECOMMENDATION
relating to
ACCESS TO DECEDENT'S SAFE DEPOSIT BOX

When a person dies, the person's will and instructions for
disposition of his or her remains may be in a safe deposit box in a
financial institution. Instructions for disposition of remains are
needed immediately so this may be done in accordance with decedent’s
wishes. The will is needed before letters are issued so it may be
determined who is entitled to appointment ag executor.

Most finaneclal Institutions permit the attorney and a member of the
surviving family to get access to decedent's safe deposit box to remove a
will or Instructions for disposition of remains, if the person seeking
access has a key and produces a desath certificate.l However, this
practice is not invariably followed: Sometimes financial institutions
will not permit access to a safe deposit box until after letters are
issued.?

The Commission recommends legislation to permit a person who has a
key to decedent's safe deposit box to have immediate access to cobtain =a

copy of decedent's will or to remove instructions for disposition of

1. See Gould, First Steps in Handling a Decedent’s Estate, in 1
California Decedent Estate Practice § 2.25 (Cal Cont. Ed. Bar, Feb.
1989}). See also Kellegg, Managing an Estate Planning Practice, Client
Communication and Automatic Drafting § 6.4, at 213 (Cal. Cont. Ed. Bar,
3d ed. 1978) (executor, surviving spouse, or close relative may ask
bank to open safe deposit box to remove will). Former Section 14344 of
the Revenue and Taxation Code prohibited removal from a safe deposit
box of anything other than a will or burial instructions without
consent of the California Controller. Section 14344 was repealed in
1980 as part of a bill to conform California law to federal law. See
1980 Cal. Stat. ch. 634; Review of Selected 1980 C(California
Legisiation, 12 Pac. L.J. 235, 569-77 (1981).

2. Letter from Kenneth M. Klug te John H. DeMoully, Executive
Secretary of California Law Revision Commission {(March 15, 1989).



decedent's remains.3 The person seeking access should be required to
establish the fact of the decedent's death by furnishing the financial
Institution with a certified copy of the decedent's death certificate, or
a written statement of death from the coroner, treating physician, or
hospital or iInstitution where decedent died, and teo give the financial
institution reasonable proof of the identity of the person seeking access.

When the person seeking access has given the financial institution
this proof, the financial institution should be required to keep a record
of the identity of the person, and to permit the person to open the safe
depozit box under the supervision of an officer or employee of the
financial institution. The financial institution 1itself should be
required to take custody of any original will of the decedent found In
the safe deposit box and to do all of the following:

(1) Deliver the will to the clerk of the superior court of the
county in which the estate of the decedent may be administered.%

{2) Provide the person given access with a photocopy of any will of
the decedent found in the safe deposit box on payment of a reasonable fee.

{3) Mail a copy of the will to the person named in the will as
executor, if the person’s wheresbouts is known, or if not, to any person
named in the will as a beneficiary, if the person's whereahouts is known.

(4) Permit the person given access to remeove any instructions for

dispoaition of decedent's remains.

3, This is consistent with Probate Code Section 330, which authorizes
a public administrator, government officlial, law enforcement agency,
hospital or institution im which a decedent died, or decedent's
employer, to deliver decedent's personal property to decedent's
surviving spouse, relative, conservator, or guardian, without the need
to wait 40 days after death,

4, This duty is already Imposed on custodians of wills generally by
Probate Code Section 8200,



PROPOSED LEGISLATION

The Ccommission's recommendation would be effectuated by enactment
of the following measure:

An act to amend the heading to Part 10 of Division 2 of, and to
add Section 331 to, the Probate Code, relating to decedents' estates.

The pecople of the State of California do enact as follows:

Heading to Part 10 {(commencing with Section 330) (amended). Immediate
steps concerning decedent's tangible personal property

SECTION 1. The heading to Part 10 (commencing with Section 330) of
Division 2 of the Probate Code is amended to read:
PART 10, BELIVERY-OF IMMEDIATE STEPS CONCERNING DECEDENT'S
TANGIBLE FERSONAL PROPERTY AND SAFE DEPQSIT BOX

Probate GCode § 331 (added). Access to decedent's safe deposit box
SEC. 2. Section 331 is added to the Probate Code, to read:

331. (a) If a decedent has a safe deposit box in a financial
institution, a person who has a key to the gafe deposit bhox may, before
letters have been issued and without the need to wait 40 days after
death, obtain access to the sgafe deposit box solely for the purposes
specified in this section by providing the financial institution with
both of the following:

{1) Proof of the decedent's death. Proof may bhe provided hy a
certified copy of the decedent's death certificate or by a written
statement of death from the coroner, treating physician, or hospital or
institution where decedent died.

{2) Reagonable proof of the identity of the person seeking access.
Reagsonable proof of ddentity is provided for the purpose of this
paragraph If the requirements of Section 13104 are satisfied.

{(b) When the person seeking access has satisfied the requirements of
gsubdivision {a), the financial institution shall do all of the following:

{1) Keep a record of the ldentity of the person.

(2) Permit the person to open the safe deposit box under the
supervision of an officer or employee of the financial institution.

{3) Take custody of any original will of the decedent found in the

safe deposit box.



{(4) Deliver the will to the clerk of the superior court and mail a
copy of the will to the person named iIn the will as executor or
beneficiary as provided in Section 8200.

{5) On payment of a reasonable fee by the person given access,
provide the person with a photocopy of any will of the decedent found in
the safe deposait box.

(6) Permit the person given access to remove any instructions for
disposition of the decedent's remains.

{c) Except as provided in subdivision (b), the person given access
shall not remove any of the contents of the decedent's safe deposit box.

{d) Nothing in this section prevents collection of a decedent's
property pursuant to Division 8 (commencing with Section 13000).

Comment. Section 331 is new, and permits a person who has a key
to a decedent's safe deposit box to gain immediate access solely to
obtain a copy of the decedent's will and to remove instructions for
disposition of the decedent’'s remains. If no other directions have
been given by the decedent, the right to control the disposition of the
decedent’'s remains devolves, in order, on the surviving spouse,
children, parents, cother kindred, and the public administrator. Health
& Safety Code § 7100.

If the person seeking access does not have a key to the safe
deposit box and is not the public administrator, the person must obtain
letters from the court to gain access to the box. Concerning the
authority of the public administrator, see Section 7603, See also
Sections 40 {"financial institution" defined), 52 ("letters" defined),
88 ("will" includes a codicil).

—he



