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Memorandum 90-26

Subject: Study L-3023 - Uniform TOD Security Registration Act

The Commission approved for distribution for comment a Tentative
Recommendation Relating to Uniform TOD Security Registration Act. A
copy of the tentative recommendation 1s attached. This memorandum
reviews the comments we recelved on the tentative recommendation.

Senator Beverly plans to introduce the Uniform Act, but he will
not set the bill for hearing until he has received the Commission’s

recommendation concerning the act,

GENERAIL. REACYTION TO TERTATIVE RECOMMENDATION
The tentative recommendation was distributed to all persons who

have agreed to comment on tentative recommendations relating to probate
law. The persons who sent in comments were overwhelmingly in favor of
the uniferm act. Some made suggestions for possible revision, and
these are reviewed in this memorandum. The general reaction to the
tentative recommendation is outlined below.
APPROVE (24)

The following persons approved the tentative recommendation,
either without qQualification or with suggestions for modification:

Kim T. Scheknecht, San Francisce (Exhibit 1)
Jerome Sapiro, San Francisco (Exhibit 2)

David W. Knapp, Sr., San Jese (Exhibit 3)

Irving Kellogg, Beverly Hills (Exhibit 4)

Allen J. Kent, San Francisco (Exhibit 6)

Alvin G. Buchignani, San Francisco (Exhibit 7)
Jeffrey A. Denmnis-Strathmeyer, Berkeley (Exhibit 8)
Wilbur L. Coats, Poway (Exhibit 9)

Thomas R. Thurmond, Vacaville (Exhibit 10)

John GC. Hoag, Ticor Title Insurance, Los Angeles (Exhibit 11}
Brian D. McGinty, Qakland (Exhibit 15)

Frank M. 8wirles, Rancho Santa Fe (Exhibit 16)
Henry Angerbauer, Concord {Exhibit 17)

Herbert I. Lazerow, San Diege {Exhibit 19)

Susan Howie Burriss, Mountain View (Exhibit 20)
Peter L. Muhs, San Francisco (Exhibit 21)

Ruth E, Ratzlaff, Fresno (Exhibit 22)
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Linda A, Moody, Mill Valley (Exhibit 23)
Howard Serbin, Santa Ana (Exhibit 26)
Charles Dobris, Davis (Exhibit 27)

Susan J. Hazard, Los Angeles (Exhibit 28)
Ruth A. Phelps, Pasadena (Exhibit 29)
Damian B. Smyth, San Francisco (Exhibit 30)
John G. Lyons, San Francisco (Exhibit 31)

RO POSITION (5)

The following persons made suggestions for revision of the
tentative recommendation, but did not specifically approve or
disapprove of the tentative recommendation:

Florence J. Luther, Fair Daks (Exhibit 5)

Rawlins Coffman, Red Bluff (Exhibit 12)

Arneld F, Williams, Fresno (Exhibit 13)

Larry M. Kaminsky, Pidelity National Title, Irvine (Exhibit
24)

Michael J. Anderson, Sacramentce (Exhibit 25)

OPPOSED (2)
The following person are opposed to the tentative recommendation:

Robert M. Maize, Jr., Santa Rosa (Exhibit 14)
Luther J. Avery, San Francisco (Exhibit 18)

The staff recommends that the Commission recosmend the enactment

of the Uniform Act in California, with such revigsions as the Commission
determines to make in the Tentative Recommendation after congidering

the suggestions discuased below,

STAFF SUGGRSTED REVISIONS OF UNIFORM ACT
Definjtion of "security"

Section 5501(d) defines "security" to mean:

"a share, participation, or other interest in property, in a
business, or in an obligation of an enterprise or other
issuer, and includes a certified security, an uncertified
security, and a security account.”

This definition caugsed concern to two land title insurance
commentators. See Exhibit 11 (page 15 of Exhlbits) and Exhibit 24
{page 31 of Exhibits).

The definition of "security" in the Tentative Recommendation is

the same as the definition in the official version of the Uniform Act.



The staff is reluctant to deviate from the definition in the Uniform
Act. But the Uniform Act definition is an incomplete statement of the
definition of security in the Uniform Commercial Code. For this
reason, it confused some of the commentators. The Commission may wish
to deal with the concern the land title insurers by providing a clearer
definition of "security." The staff recommends that the following be
substituted for the definition in the Tentative Recommendation.”

(d) "Security" means a certificated security, an
uncertificated security, and a security account. As used in
this subdivision, "certificated security” and ™uncertificated
security” have the meanings given those terms by Section 8102
of the Uniform Commercial Code.

The recommended provision is consistent with Section 8102 of the
California Uniform Commercial Code, which defines "“security” as
follows: "A security 1s either a certificated or an uncertificated

security.”

Community property held in survivorship form

Section 5502 (page 9 of the Tentative Recommendation) provides:

5502. Only individuals whose registration of a security
shows sole ownership by one individual or multiple ownership
by two or more with right of survivorship, rather than as
tenants in commeon, may obtain reglstration in beneficilary
form. Multiple owners of a security registered in
beneficiary form hold as joint tenants with right of
survivorship, as tenants by the entireties, or as owners of

community property held in survivorship form, and not as
tenants in common. [emphasis added.]

A number of the commentators questioned the meaning of "community
property held in survivorship form" as used in Section 5502, See
Exhibit 4 (page 5 of Exhibits), Exhibit 14 (pages 20-21 of Exhibits),
Exhibit 16 (page 23 of Exhibits), Exhibit 25 (page 32 of Exhibits).
See also Exhibit 12 (page 17 of Exhibits).

Does this language {(community property held in survivorship form)
mean that the share of the first-to-die spouse 1s not subject to
testamentary disposition by that spouse? If so, the concept would
create tax problems because it might mean that the surviving spouse

would not get a stepped-up basis for income tax purpeses on the entire

security wupon the death of the first-to-die spouse, Instead the
surviving spouse would get a stepped-up basls on only the deceased

spouse's half,



The purpose of the Uniform Act concept of "community property held
in survivorship form" 1s to permit the transfer agent to transfer the
entire interest in the security to the surviving spouse upon death of
the first-to-die spouse. Presumably, the transfer would be made upon
receipt of the request for transfer and a certified copy of the death
certificate for the first-to-die spouse, just as would be the case for
a security held in joint tenancy. This purpose can be accomplished
without depriving the first-to-die spouse of the right to dispose by
will of his or her share of the community property security. That the
first~-to-die spouse retains this right appears to be essential if we
are to be sure that we do not affect the right of the surviving spouse
to a stepped-up basis on the entire security for income tax purposes.

The Uniform Act protects the reglstering entity that transfers or
pays according to the registration. See Section 5508{c) ("A
registering entity is discharged from all claims to a security by the
estate, creditors, heirs, or devisees of a deceased owner if it
registers a transfer of a security in accordance with Section 5507 and
does so in good faith reliance (1) on the registration, (2) on this
part, and (3) on information provided to it by affidavit of the
personal representative of the deceased owner, or by the surviving
beneficiary or by the surviving beneficiary's representatives, or other
information avallable to the registering entity.") But transfer or
payment according to the registration does not affect the rights of
beneficiaries in disputes among themselves or the rights of claimants
to ownership of the security transferred or its value or proceeds. See
subdivision (d) of Sectlon 5508. It is not inconsistent with the
scheme of the Uniform Act to require (absent notice of an adverse
claim) transfer or payment to the surviving spouse of a security owned
as community property by the spouses and registered in beneficlary
form, and at the same time to preserve the right of the first-to-die
spouse to make testamentary disposition of his or her share in the
community property security.

This situation is similar to the situation where community real
property 1s held in joint tenancy form for convenlence, and the
first-to-die spouée makes a disposition of his or her interest in the

property by will., The title to the entire property passes to the



surviving spouse, but the devisee under the will of the deceased spouse
can recover from the surviving spouse the deceased spouse's share of
the property if it is established that it 1s actually community
Froperty.

Nevertheless, the staff recommends that the California version of
the Uniform Act be revised to make clear that the Uniform Act does not
deprive the first-to-die spouse of the right to make a tegstamentary
disposition of his or her intereat in a security registered as
community property with a POD beneficlary. To make this clear is
essential to avoid possible adverse income tax consequences. To make
such a clarification would not defeat the purpose of the Uniform Act,

Accordingly, the staff strongly recommends that the following
provision be added to the recommended legislation:

5511. HNothing in this part alters the community character of
community property or cosmmmnity rights in commumity property,
including the right of testamentary disposition by the
first-to—die spouse of his or her interest in a community property
security owned by a husband and wife and registered in beneficiary
form.

Comment. Section 5511 is a newv provision not included
in the Uniform Probate Code (Imiform TOD Security
Regiatration Act) (1989). By preserving commmity rights in
a community property security registered in beneficiary form,
the section makes clear that this form of registration does
not deprive the firast-to-die spouse of the right of
testamentary disposition over his or her share of a coomunity
property security. See Probate Code §§ 100, 101 {(share of
commmity and quasi—community property that is subject to
teatamentary disposition by first-to-die spouse).

At the same time, nothing in the section limits or
affects the right and doty of the registering entity to
reregister or pay on death of the deceased spouse pursuant to
the right of survivorship created by the registration.
(Section 5502 provides that a married couple who register a
community property security in beneficlary form hold ™as
owvners of community property held In survivorship form.")
The registering entity 1s protected from claims by devisees
of the deceased spouse If it complies with the statute. See
Section 5508(c).

Although (absent a written objection) the registering
entity muat rereglater the title to the security in the name
of the surviving spouse upon the death of the other apouse
{see subdivision (b) of Section 5508), a devisee to whom the
deceased spouse's share of the community property security
was devised can recover the devised share from the surviving



spouse. In addition, the registering entity will not
reregister or pay the security to the surviving spouse if the
devisee makes a written objection before the security is
reregistered or paid. This is because aubdivision (c) of
Section 5508 provides that the registering entity 1is not
protected 1f the reregistration or payment is made after it
has received a written objection from a claimant to an
interest in the security.

Technical Revisions

The final version of the Uniform Act as proposed by the Rational
Conference of Commissioners on Uniform State Law contains a few
technical revisions in an earlier draft of the Uniform Act that we used
to prepared the Tentative Recommendation. To conform to the final
version eof the Uniform Act, the staff recommends that the following
revisions (shown in strike-out and underscore) be made in the statute
set forth in the Tentative Recommendation:

{1) The introductory clause of Section 5501 (page 8 of Tentative
Recommendation) should be revised to read:

In this part, unless the context otherwise requires:
{2) Subdivision (b) of Section 5508 (page 13 of Tentative

Recommendation) should be revised to read:

(b) By accepting a request for registration of a
security in beneficlary form, the registering entity agrees
that the registration will be implemented on death of the
deceaged owner as provided in this part.

{3) The last sentence of subdivision (b) of Section 5508 (page 14
of Tentatlve Recommendation) should be revised to read:

No other notice or other information available teo the
registering entity shall-—affeet affects its right to
protection under this part.

{4) "A" should be substituted for "Any" as the firast word of
Section 5509 (page 15 of Tentative Recommendation).

{5) Subdivision (a) of Section 5510 (page 15 of Tentative
Recommendation) should be revised to read:

(a) A registering entity offering to accept
registrations in beneficiary form may establish the terms and
conditions under which it will receive and-implement requests
{1) for regiatration——in—that registrations in beneficiary
form, and (2) for implementation of registrations in
beneficia form, including requests for cancellation of
previously registered heneficiary designations and requests
for reregistration to effect a change of beneficlary.
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(6) In the third line of paragraph (c){3) of Section 5510 (page 16
of Tentative Recommendation), the comma after "Mary B Brown" should be
deleted.

SUGGESTIONS BY CO ATORS CO MA THAT WILL BE RNED
BY GUIDELINES TO BE ADO BY SFER_AGENTS

Introduction. Some of the commentators failed to appreciate that
the Uniform Act contemplates that stock transfer agents will develop
uniform terms and conditions that they will use as guidelines to govern
the registration of securities in TOD form. These guidelines will
provide forms and deal with the details of such matters as
registrations in ©beneficlary form, cancellation of ©previously
registered beneficiary designations, request for reregistration to
effect a change of beneficiary, proving death, designating primary and
contingent beneficiaries, and the 1like. See Section 5510. Having
these national guidelines will aveid the need for tranafer agents to
comply with varying and inconsistent statutory provisions governing
these matters in the various states. Having a uniform national set of
guidelines will enable stock brokers to handle registrations in
benefieciary form on a routine basls, rather than having te comply with
the different requirements establigshed by each transfer agent. The
concept of uniform national guidelines is an essential feature of the
uniform act. A transfer agent will not accept a request for
registration 1n beneficiary form that does not comply with the
applicable guidelines.

Nevertheless, although uniform national guidelines are
contemplated, this does not preclude a particular transfer agent from
adopting its own guidelines, although it 1is wunlikely that a transfer
agent that handles the securities of more than one company would
deviate from the national guidelines. Alsco stock brokers will be
unable to comply with different requirements for different stocks.

To provide flexibility in the development of the guidelines, the
ataff recommends that the GCalifernia statute not deal with these
matters of detail, but leave the matters tco the national guldelines as

contemplated by the official version of the Uniform Act,



The suggestions concerning matters to be governed by the
guldelines are discussed below.

Permitting a transfer agent to adopt its owm guidelineg, Arnold
F. Williams (Exhibit 13, pages 18-19 of Exhibits) states that the
"procedures involved in transferring the ownershlp of stock are not
uniform at the moment, being subject tc the vagaries of various
transfer agents.”" He fears that different transfer agents will adopt
inconsistent guidelines and that some transfer agents will further
limit the transfer of securities by imposing transfer requirements that
do not now exist, Irving Kellogg (Exhibit 4, page 4 of Exhibits) is
concerned that the scheme of the Uniform Act has the effect of
permitting a security owner to register it in beneficiary form only in
accordance with the guldelines adopted by the transfer agent. He fears
that there will be many different procedures adopted by transfer agents
and that it will be difficult to discover the procedure applicable to a
particular security. Frank M. Swirles (Exhibit 16, page 23 of
Exhibits) also questions whether Implementation of the statute should
be optional with the transfer agents: "Isn't 1t Just as easy to state
that the law recognizes this new form of title, as it is to make it
mandatory that the issuers implement the concept. Why not set up
uniform requirements for igsuers? They all have different requirements
now, and they are getting out of hand. Why not get a little uniformity
out of them?"

As a practical matter, it would not be possible to enact the
statute i1f it permitted each state to impose its own provisions
governing the method and effect of beneficiary designations. Such a
scheme would impose on the transfer agents the obligation to know and
apply the law of many different states in place of the uniform
guidelines contemplated by the Uniform Act. Stock brokers would be
unable to comply with the provisions of the law of various states where
companies are located. On the other hand, 1if wuniform natiomnal
guidelines are adopted as anticipated by the Uniform Act, registration
in beneficiary form will he a routine matter, belng covered by the
uniform national guidelines. The staff believes that the scheme of the

Uniform Act is the only practical one.



Requirement that guidelinea be "reasonable." Section 5507
provides for reregistration of securities after the owner's death upon
compliance with' “any applicable requirements of the registering
entity." Thomas R. Thurmond (Exhibit 10, page 13 of Exhibits) suggests
that the statute should require that such requirements bhe "reasonable"
and the statute provide examples of reasocnable reguirements, such as
requiring the transferee to provide a taxpayer identification number.
As a practical matter, it will he possible to enact this legislation
only if the transfer agents can prescribe the conditions under which
they will accept and implement registration in beneficiary form. We do
not anticipate that the requirements for registration in beneficiary
form will be wunreasonable, because the transfer agents will want to
encourage use of this form of registration. Nevertheless, to require
that the guldelines be "reasonable" would expose the transfer agents to
liability if it i{s found by a court in a particular state that the
guidelines are unreasonable, even though the same guideline has been
determined to be reascnable by the courts in one or more other states,
For this reason, the staff recommends against adding a reasonableness
requirement teo the statute.

Al statuto tatement of t _account ownership abbreviations
mean, rovidi gecur ovnerg wi lanation of beneficia
registration procedure, Thomas R. Thurmond {Exhibit 10, page 13 of
Exhibits) suggests that the statute make clear whether the list of
registration forms In Section 5510 is inclusive or exclusive. The
statute makes clear the list is only an example, and the staff sees no
need to modify the statute.

Thurmond also bhelieves that an explanation of "SUB BENE" (used in
the sample registration forms) should be included in the statute. This
term means substitute beneficlary, and the guldelines will spell this
out in more detail.

Thurmond also suggests that the security owners be provided with
an explanation of what the account ownership abbreviations mean. We
would be reluctant to require this by statute, since it might imply
that providing only that information to the security owner would be
gufficient. Account brokers and security brokers will provide account

holders and securlty owners with a copy of the uniform guidelines (or a



simplified statement: of the relevant- guidellnes) as a matter of
practice, but the staff does not believe that the statute should
attempt to specify precisely what is to be provided to account holders
and security owners. If an actual problem arises concerning this
matter after the guidelines have been adopted, 1t might then be
appropriate to consider whether this matter should be dealt with by
statute,

Provision concerning how proof of death to be made, Jerome Sapiro
(Exhibit 2, page 2 of Exhibits) suggests that the Sections 5508 and
5510 "should mandatorily regquire that proof of death include certified
copy or copies of death certificate or certificates to protect against
false or fraudulent affidavits.” This is a matter that will be covered
by the mnational guidelines. The statute does not contain this
requirement, but the guldelines no doubt will impose this or an
equivalent requirement.

Subgtitute provision for LDPS distribution, Jerome Sapiro
(Exhibit 2, page 2 of Exhibits) questions why the statute does not
include substitution "by right of representatien or something
comparable., Frank M, Swirles {Exhibit 16, page 23 of Exhibits) alsc
questions why the owner should not be permitted to register the stock
in some form other than "LDPS" which is specifically menticned in the
statute.

Subdivision (b) of Section 5510 of the Tentatlve Recommendation
provides that the letters LDPS (standing for "lineal descendants per
stirpes”) substitutes a deceased beneficlary's descendants who survive
the owner for a beneficlary who fails to sc¢ survive, the descendants to
be identified and to share in sccordance with the Jlaw of the

beneficiary's domicile at the owner's death governing inheritance by

descendants of an Iintestate." [emphasis provided.] This appears to be

a satisfactory rule. The same subdivision alsc contemplates that the
guidelines may provide for the use of other forms of I1dentifying
beneficiaries who are to take on one or more contingencies. The
overall scheme of the Uniform Act appears to bhe satisfactory.

Peter L. Muhs {(BExhibit 21, page 28 of Exhibits) asks whether ¥ou
may have an LDPS designation in a case of multiple beneficiaries, The
staff believes that the Uniform Act is satisfactory in that 1t leaves
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this matter to be covered by the national guidelines and does not
attempt to deal with the matter in the statute.

Providing forms in statute, Irving Kellogg (Exhibit 4, page 4 of
Exhibits) suggests that forms be included in the statute. The concept
of the Uniform Act is that any necessary forms will be included in the
nationally adopted guidelines. We dc not want each state to adopt
forms. The overall &cheme of the Uniform Act appears to be
satisfactory.

Use of "POD"™ registration degignation,. Thomas R. Thurmond
(Exhibit 10, page 13 of Exhibits) suggests that the statute itself,
rather than the official Comment, state that the use of "POD" does not

mean that the security issuer or holder is to ligquidate an account
"automatically® on being notified of the owner's death, The Uniform
Act and the Tentative Recommendation include such a statement in the
official comment, and the staff belleves that this 1s adequate. Frank
M. Swirles (Exhibit 16, page 23 of Exhibits) would eliminate use of
"POD" entirely. Here agaln, the staff would not deviate from the
Uniform Act, although it is possible that the guidelines will not use
the term "POD."

OTHER REVISIONS SUGGESTED BY C 'ATORS
Degignation of TOD beneficiary by owners of security held by

owners as tenants in common. Florence J, Luther (Exhibit 5, pages 7-8

of Exhibits), believes that in some circumstances it would be useful
for each of geveral tenants in common to designate a TOD beneficiary
for the interest of that tenant. The Uniform Act does not permit
this., Although there may be scme merit to this suggestion, since this
is not permitted by the Uniform Act, transfer agents will not accept
registrations in beneficiary form for a securlty ownhed by tenants in
common. Also, the guidelines for the registration in beneficiary form
under the Uniform Act will not allow registration in beneficiary form
for securities held by the owners as tenants in common. Accordingly,
the staff recommends against modifying the Uniform Act to permit this.
Principles of law and equity supplement provisions of this part,
John G. Lyons (Exhibit 31, page 38 of Exhibits) suggests that, in the
first 1line on page 8 of the Tentative Recommendation, the word

"displaced” should read "supplanted.” This is a choice in wording, not
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a substantive revision. The provision of the Tentative Recommendation
1s the same ag the provision of the official version of the Uniform Act
and is drawn from Section 1-103 of the Uniform Commercial Code (enacted
without change in California as Section 1103 of the Uniform Commercial
Code). The staff believes that the Uniform Act language should be
retained.

Rights of creditors, Arnold F, Williams (Exhibit 13, pages 18-19
of Exhibits) is concerned about how a creditor's rights will be
enforced under subdivision (b) of Section 5509 which provides that the
statute does not 1limit the rights of creditors of security owners
against beneficiaries and other transferees under other laws of this
state. A statutory provision could be enacted to deal with this matter
without an adverse effect on the Uniform Act scheme. But the
Commission is aware of the problems invelved in reaching non-probate
assets where the decedent's probate estate is not adequate to cover the
decedent's debts. The staff is working on a statute to deal with this
situation with respect to various types of non-probate assets, 1like
trusts, deposit accounts, joint tenancles, and the like. The staff
does not believe that we should attempt to deal with this problem in
the Uniform TOD Security Registration Act,

Change of beneficiary by owner of security without the consent_ of

the pergson named as beneficiary. Alvin G. Buchignani (Exhibit 7, page
10 of Exhibits) does ‘'"not see any provision which clearly and

unequivocally confirms the right of the owner of a security to change
its registration without the consent of a person who has already been
named as the beneficiary in the event of the owner's death." This is
covered by Section 5506 of the Tentative Recommendation which provides
that registration in beneficiary form has no effect on ownership until
the owner's death and that a registration in beneflciary form may be
canceled or changed at any time by the sole owner or all then surviving
owners without the consent of the beneficiary. The staff believes that
Section 5506 adequately covers this matter.

Jeffrey A. Dennis-Strathmeyer (Exhibit 8, page 11 of Exhibits)
questions whether one of two Jjoint tenants could terminate the
beneficiary designation. Section 5506 provides that a registration of
a security in beneficliary form may be canceled or changed at any time
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by the sole owner or all of then surviving owners without the consent
of the beneficiary. The staff has suggested above that a provision be
added to deal with the right of a married person tc make a testamentary
disposition of his or her share of a community property security
despite the designation of a TOD beneficiary. With this addition, the
staff believes that the Uniform Act 1s satisfactory. However, if the
staff recommended provision concerning community property is added, we
will add the following sentence to the Comment to Section 5506:

For a provision permitting the first-to-die spouse to make
testamentary disposition of his or her share of a commmity
property security registered in beneficiary form, see Section
5511.

Asgets avallable for support of conservatee. Robert K. Maize, Jr.
(Exhibit 14, pages 20-21 of Exhibits} recommends that the Commission

propose legislation to:

Provide for what happens to joint tenancy and securities

regiatrations, pay on death bank accounts, and transfer on

death security registrations in the event of a

conservatorship when other assets of the conservatee are

being consumed for the conservatee's support 8¢ that the
general testamentary intent of the conservatee may not bhe
carried out.

On this point, Ruth A. Phelps (Exhibit 29, page 36 of Exhibits)
states: "Hopefully, this Section 5506 [designation of beneflciary has
no effect on ownership until the owner's death], will mean that a
congervator does not need to apply for a court order to transfer the
account to the conservator."

The staff does not have a good understanding of what the precise
problem is. Nevertheless, we believe that the problem, 1f there is
one, is a general one that should be considered separate from the
Uniform Act. Probate Code Sections 2580-2586 (substituted judgment)
may deal adequately with the problem, but those sections require =
court hearing and order.

The staff believes that further investigation of this problem is
Justified, but that the investigation should be directed toward whether
a general provision is needed, not whether a provigion is needed only
for securities registered in beneficjiary form. We would not delay the
recommendation proposing the uniform act pending this further

investigation,
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Forty—day delay in reregistration or pavment, Michael J. Anderson
(Exhibit 25, page 32 of Exhibits) suggests a 40-delay in reregistration

or payment pursuant to a TOD beneficiary designation for a security. A
40-day delay 1s now required to obtain transfer or payment by use of an
affidavit in case of a small estate. However, this 1s a different
gituation. The affidavit ptrocedure 1is wused in a case where the
property 1s held in the name of decedent, and it 1s sought to have
title transferred to the person executing the affidavit. In the case
of a security registered in Dbeneficiary form, the beneficiary
designation 1s part of the registration of the security, and the only
preoof needed is that the registered owner is dead. We think it would
be a mistake to delay reregistration or payment pursuant to the
registration in beneficlary form for 40 days since there will be cases
where immediate action may be necessary. More important, the Uniform
Act has no such a delay, and we anticipate that the transfer agents
will only accept registrations in beneficiary form if they comply with
their national guidelines (which may or may not have a 40-day delay
provision). The staff recommends against placing any such delay in the
California version of the Uniform Act.

O.S. Estate Tax, Rawlins Coffman (Exhibit 12, page 17 of
Exhibits) raises several problems in connection with the federal estate
tax where there is a surviving non-citizen spouse. The Uniform Act
does not attempt to deal with federal estate tax matters, and the staff
believes that it would be a serious mistake to attempt to deal with
these matters in the Uniform Act. The solutiocn to estate tax problems
is to obtain appropriate eatate planning services prior to death. We
also belleve that IRS 1s well able to protect itself by appropriate

regulations.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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December 29,

Mr. Don H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Uniform TOD Security Registration Act
Dear Mr. DeMoully:

Thank you for sending me the commission's tentative recommendation
concerning the above matter. The tentative recommendation is an
interesting one and I approve it. I am especially interest in the
notion of designation of a beneficiary "LDPS", which appears to be
the first time such a designation has been proposed.

For persons of modest means, a TCOD Security Registration may be the
most useful way of avoiding the co-ownership pitfalls of Jjoint
tenancy and the delays inherent in a probate proceeding, without
incurring the expenses involved with the creation and funding of
a revocable trust.

Sincerely,

Kim T. Schoknecht
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San Faancsco, CA, 94 108-545:1
{415) 928-1515

Jan. 2, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, Ca, 94303-4739

Re: Tentative Recommendation
Uniform TOD -Sécurity Registration
Act, Dec. 1989

Hon. Commission Members:

I do approve the TOD Tentative Recommendation above-
mentioned.

However, I do have a few possible clean-up proposals:

1. Proposed §5510 ({b) (1) should mandatorily require
that proof of death include certified copy or copies of death
certificate or certificates to protect against false or fraud-
ulent affidavits.

2. Proposed §5510 {(b) substitution provision of
LDPS, standing for "lineal descendants per stirpes"” should be
reconsidered. Why not include BROR "by right of representation"
or something comparable. Using "per stirpes” seems to be a
step backwards. Its use has been eliminated in appropriate
parts of the Probate Code.

3. Proposed §5508 dealing with protection of the
registering entity in its subdivision (c¢) should also specifically
include certified copy or copies of death certificate or certific
ates of sole or multiple owners and other beneficiaries to
protect against false or fraudulent affidavits. Protection of

owners and beneficiaries is most important, - not just making it
easier for registering entities to get immunity. The preduction
of certified copies of death certificates should be a mandatory
reguirement.

Respectfully,

Wy - I A A
rome Sapirfo
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TELEPMONE (40B) 298-3238

January 2, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: UNIFORM TOD SECURITY REGISTRATION ACT

Thank you for sending me your tentative recommendation
relating to the above; I read the same with great interest and
cannot help from feeling that an individual should be allowed to
dispose of ALL his assets using such a method (without the
complicated intervivos trust method).

I commend the Commission for their continucus attempts to
bring our Codes into line with reality.

TN

Very “truly yours,

] ,
i W\S‘*’\J
‘\\\_/}
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821 Monte Leon Drive
Beverly Hills, CA 90210-262¢9
(213) 276-3415
December 31, 13989

California Law Revision Commission
4000 MIddlefield Road, Suite D-2
Palo Alto, Calif. 94303-4739

Re: Uniform TOD Security REgistration Act

Dear Commission:

Thank you for sending me the Tentative Recommendation. I read it
carefully and the following are my¥ comments and suggestions:

1. This procedure is an enormous stride forward in simplifving
the nonprobate administration of estates. It will prove to be a
benefit to thousands of California residents who have encush sense
to implement it. Therefore, I suggest that the Commission or the
office of the Legislature use the Media to accomplish these steps:

a. Notifving lawvers and their support siaffs of the
availability and convenience of this procedure.

b. Notifving the brokerage, real estate, transfer
agent, banking, and title company communities about
the law and asking for their cooperation in
implementing the law.

c. Notifying the general public about the law and its
benefits.

2. I suggest that the Commission make these corrections and
additions to the proposed Act:

a. Clarify the term:! "community property held in
survivorship form"”. As an estate planner with a
considerable amount of experience and research, I have
never heard of community property held in
survivorship form. Every lawyer knows about joint
tenancy with the right of survivorship. 1 believe that
the Commission is creating an ambiguity and a
confusion by using the new term, Community property

held in survivorship form. The term appears in Section
5502.

b, Section 5506. You refer to the "designation
of a beneficiary on a registration in beneficiary form™
but you do not have a form in the Act. The addition of
a form would be a tremendous help to lawyers and




California Law Revision Commission
December 31, 1989
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others invelved in this procedure., You have Statutory
Durable Powers of Attorney for Property and Hesalth
Care, which serve as standards and provide
acceptability. Why not have a Statutory Form of
Designation of Beneficiary Under the Transfer On Death
Security hReeistration Act? If a person used that form,
the successors to that person should not have any
oroblem with ignorant, officious, and bureaucratic
nincompoops who might want to reject the transfer for
the usual reason that they never heard of the
nracedure. I suggest you follow the Assienment of
Stock (Bond} Power separate from the securitv, and
provide that it is effective under either of these
procedures: Acknowledgement by a Notary, or a
Signature guaranteed by a bank or brokerage companv,
And provide that the "security” or asset be sufficientls
identified on the face of the Form so that the transfer
agent, {bank, transfer agent, title company} could
identifv the asset in its records.

o Section 5508, As I read that section, you have
allowed a transfer agent the right to reject ail such
transfers regardless of their validity under the Act. I
beleive this right, under subdivision (a) effectively
castrates the Act. Further, by permitting the transfer
agent to establish its own procedures which owners and
successors must comply with, you are creating a forest
of bramble bushes which, again, effectively destrov the
benefits of the act. How can a lawyer cope with all
those different procedures? Or an owner? Can’t vou
foresee that the costs of finding out the special
procedures of each transfer agent, for practical
purposes, vetoes the Act and maites it a nullitv? Who
can afford those costs? Knowineg the ability of banks,
title companies, transfer agents and others in those
fields to be creative and protective of their richts, i
can see lawyers for those entities developing speciai
procedures they consider necessary to protect their
clients. A parsllel experience is the life insurance
industry whose myriad of companies had individual
forms for the transfer of policies and the designation of
beneficiaries. Only after the American Bar Association
struggled for years in meetings and compromises did a
Uniform Form evolve, which now lawyers can rely on to
effectively transfer policies to revocable trusts and
otherwise.

Subdivision (¢} refers to an affidavit. Again, 1
urge the Commission to develop a simple form of

.._5’_..
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December 31, 1989
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affidavit that at least contains the minimum amount of
information required.

(d) Section 5510. The addition of LPDS, lineal
descendants per stirpes, should be on the proposed
form as an alternative designation, and the form should
have additional lines for contingent beneficiaries, much
as an insurance beneficiary form or a retirement form
contains such lines. Another alternative, which the
form would contain would be the designation to the
Successor Trustee of the............ Trust, created on

..... e DY tiiinsriecissinnennnn, Settlor{s).

As an estate planner and form designer with practical experience, I would
be happy to cooperate with your drafting staff to develop the required forms. I
enclose the Statutory Durable Power of Attorney Form (Property) that I drafted
immediately after the Statute became effective. Please note on page 4 the
declaration by attorney, which was incorporated into the Statutory Power of
Attorney for Health Care.

Thank you again for the opportunity to comment on this important
proposed statute.

cerely vours,

Enclosure
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January 2, 1990 91 6) 8967-5400

TELECCPIER
1216 967-5043

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Paloc Alto, California 94303-4739

Attention: Mr. John D. DeMoully, Executive Secretary
Re: Uniform TOD Security Registration Act

December, 1989
Tentative Recommendation

Dear Mr. DeMoully and Commission:

Thank you for your tentative recommendations forwarded
to me with respect to the Uniform TOD Security Registration Act and
other recommendations forwarded in the past.

I do wish to receive future tentative recommendations.

With respect to commenting on the Uniform TOD Security
Registraticn Act, I note in proposed Section 5501 "Security" means
a share, participation, or other interest in property, 1in a
business, or in an obligation. . .".

Given this definition of "security," Section 5502 seems
to prohibit tenants in common from nominating a "TOD" beneficiary.

I agree with the comment on 5502 that with respect to the
vast majority of securities, an individuzl in a security normalliy
will split holdings into separate registrations of the number of
units desired if they wish to hold as tenants in common. However,
there may be some instances where a specific dollar amount would
have to be invested in a business or an obligation in order to
gualify for investment in that particular interest. Perhaps in
that case where you are required to hold as tenants in common, it
may be feasible to have each tenant in common have a TOD
beneficiary.

Perhaps this possibility has been considered and
discarded. Since the definition of "security" encompasses many
types of investments, it is possible some consideration may be
given to this extension of the transfer on death beneficiary.

_?__..



California Law Revision Commission
Attention: Mr. John D. DeMoully
January 2, 12990

Page 2

Once again, I thank you for forwarding to me your
recommendations.

Very truly vyours,

LUTHER & LUTHER
A Professional Corporation

— e

By ¢§;§{2£¢¢,“4 x?%:::zéah,

e

FLORENCE J. LUTHER

FIL:33.1
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California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303

Re: Tentative Recommendation Relating To
Uniform TOD Security Registration Act
Greetings:
Thank vyou for forwarding to me the Te

Recommendation Relating ¢to the Uniform TOD S
Registration Act.

OF COUNSE.
SERNARD P KENMEALLY
HILL:AM W WASHAUER
~AL WASHAUES

TELER=GMNE
415 9845-8000

TELECQPIER
a5 78B8-0138

ntative
ecurity

I certainly agree with the reasoning behind the

Tentative Recommendation and the manner in wh

ich its

implementation is proposed. My only concern is that it
certainly seems to be an extremely complicated and

convoluted manner in which to accomplish wha
appears to be a rather simple transaction.

This particular area of law is one in whi
not customarily become involved nor practice in.
canncot get ocut of my mind the thought that there
a simpler way to accomplish what is intended here
that would not require the addition of 13 n

t also

ch T do
I just
must be
, a4 way
ew code
slative

sections to our ever increasing body of legi
enactments.
Very truly yours,
o~ ~, -
Foig LoV
S SLY TUNERE S S U o
Allen J. Kent
AJK:eyr
skent/ajk/pers/280
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JEDEIKIN, GREEN. SPRAGUE & BISHOP SAN FRANCISCO, CA 841041906

4151 421-56850

January 3, 1990

California Law Revision Commission
400 Middlefield Road, Suite D-2

hl = fal.) AL
ralc alto, T& 943053

Re: Uniform TOD Securitvy Reqistration Act

Ladies & Gentlemen,

I agree that the Uniform TOD Security Registration Act
should be enacted in California. However, in briefly
reviewing the law, I did not see any provision which clearly
and uneguivocally confirms the right of the owner of a
security to change its registration without the consent of a
person who has already been named as the beneficiary in the
event of the owner's death. While it may be implicit in the
law that the owner continues to have the right to change the
registration, I believe it would be wise to have some
explicit statutory provision that confirms the right of the
owner to make further changes, without any approval or even
notice to the beneficiary of the transfer on death provision.

very since;gly,

e A Pt k)

Alvin G. Buchignani

AGB/pzZg

— /00—
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POST OFFICE BOX 533 - BERKELEY, CALIFORMIA 94701
415) 642-8317

January 4, 1990

California Law Revision Commission
4000 Middlefied Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation relating to Uniform TOD
Security Registration Act

Sirs:

For the most part the proposed legislation seems helpful to the extent that passage may
encourage more transfer agents to allow TOD registration. My only concern involves the situation
where X and Y register a security for transfer to Z on the death of the survivor. Prob C §5506 could
be construed to mean that there cannot be unilateral termination by X or Y. This raises the usual
problems regarding whether unilater severance of joint tenancy is possible, with the added twist that
creation of the tenancy may be an immediate gift to Z. I do not have time to research the point at
the moment. It may be that we need another statute elsewhere clarifving the right of either X or Y
to terminate the arrangement even if we do not require transfer agents to recognize unilateral
severences for registration purposes in the absence of a court order.

Very truly yours,

A d
Jeffrey A. Def(nis-Strathm/e,yer C

-/ -
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WILBUR L. COATS BECEIV LY

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

Januvary 3, 1990

California Law Revision Commission
2000 Micdlefield Road, Suite D-2
Palo Alto, Ca 94303-4739

In re Proposed Uniform TOD Security Registratiorn Act.
Gentlemen:

The proposed Uniform TOD Security Registration Rct
would provide an effective method of transferring securities
upon dezth ocutside of formal probhate.

I concur in the tenative recommendation of the
commission as a practical alternative for the transfer of
securities upon death.

Very truly vours:

Wl & B

Wilkur L. Coats

~/2 -
12759 Poway Road, Suite 104, Poway, California 92064 b
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707 448-4013

January 3, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA $4303-4739

Re: Uniform TOD Act

I have reviewed the tentative recommendations of the California
Law Revision Commission relative to the Uniform TOD Securities
Registration Act. I concur with and support the cobjective of
this statute, avoiding the delays and confusion that are often
attendant to the transfer of securities after the ocwner's death.
However, I believe that several elements of potential confusion
should be cleared up prior to passage of this proposed
legislation.

§ 5505 provides for registration of securities using either of
two designations, POD or TOD. As noted in the Comment, the use
of POD could cause a security issuer or holder to liguidate an
account "automatically" on being notified of the owner's death.
Some statement should be included in the statute to emphasize
that "POD" does not mean that the security should be liquidated
without instructions from the beneficiary.

§ 5507 provides for reregistration of securities after the
owner's death upon "any applicable requirements of the
registering entity." This appears to move away from the concept
of a2 uniform act and tc allow any reasonable or unreasonable
reguirement by the registering entity. The statute should
specify that such requirements be reasonable and provide
examples, such as requiring the transferee to provide a taxpaver
identification number.

§ 5510{(c) lists a variety of proposed registration forms. It is
not clear from the words whether this list is inclusive or
exclusive. This should be clarified. Alsc there is no
explanation in the statute for the designation "SUB BENE" which
is used in the third set of examples. The designation "LDPS" is
explained in subparagraph (b). An explanation of the SUB BENE
designation should be contained within the statute. There should
alsc be a requirement that registering entities make available to
account owners, either on the account application form or
otherwise, an explanation of what the account ownership
abbreviations mean.

-./:;..
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California Law Revision Commission
January 3, 1990

With these minor meodifications, I believe that the benefits to
owners of securities accounts would constitute a sufficient
justification for the enactment of this legislation.

Thank you for allowing me to comment on these tentative
recommendations.

Yoq;s_yery trulvy, 5/?

ﬁT:jiE:::Zz:\5_,f\*h¥//;RQK

Thomas R. Thurmond
Attorney at Law

IT/sr

_.}’65._
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January 3, 1990

Mr. John H. DeMaully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Paio Alto, CA 94303-4739

Re: Tentative Recommendation
Uniform TOD Security Regisiration Act

gear Mr. DeMoully:
Thank you for the TOD Tentative Recommendation (12/89).

Generally, the recommencgation is a useful aadition to California law. The key
difficulty with the recommendation is the definition of security {5501{d)).
The definition - as it is written in the tentative recommendation - needs work
secause it does not make sense since the phrase it contains 'or other interest
in property' is too broad; too vague. Do you mean real property? Beneficial
interests under a deed of trust or the interest of a mortgagee in a mortgage?
Condominium interests if a pooling arrangement is involved?

My solution is this: The comment to 5501(d) refers to UCC (1977) sec. 8-102
and I have inferred from that reference that 5501(a) and UCC sec. 8-102 are
substantially the same. '

5501 (d}, however, only has a part of 8-102; namely, 8-102 (1)(a)(iv). Left
out are sections (1}(a}(i) through (iii) of 8-102. Those sections of 8-102
omitted from 5501(d) seem essential to give meaning to a definition of the
word "“security"; namely, (1} an instrument issued in bearer or registerea
form; {2) commonly dealt with on securities exchanges; and (3) divisible
into a class or series of instruments, etc.

It make sense to incorporate UCC 8-102 in its entirety into 5501(d).

Ticor Title Insurance Company of California
6300 Wilshire Boulevard, Suite 836, Los Angeles, Califorma 90048 {213) 852-6155




Mr. John H. DeMoully

California Law Revision Commission
January 3, 1940

Page 2.

One last comment that my be useful to you, The comment to 5502 at paragraph 4
page 10 of the tentative recommendation (12/89) beginning with the words
'TenanCy in common and community property otherwise than’® puzzied me. I've
read the paragraph several times and am stiill wongering what i is you are
trying to say in that paragraph.

Best wishes for a Happy New Year, -

e} 3 LT G PR Vs W —
very truly vours,

JCH: 2
cc: Stanley G. Ulricn 111
bce:  Larry M. Kaminsky

J. C. Bonita
R.Reyburn

— /6 -
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California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Uniform TOD Security Registration Act
Ladies and Gentlemen:

Thank yvou for forwarding me vour tentative recom-
mendations relating to Uniform TOD Security Registration
Act.

There are two aspects of the act which cause me
concerm:

First, it would appear that the registration of the
husband and wife, as community property, is to be treated the
same as husband and wife as joint tenants. Hopefully, if one
spouse dies and title has been registered as husband and wife
as community, both halves will get the stepped-up basis pro-
vided by Section 1014 of the Internal Revenue Code.

Second, it would appear that recommended Probate
Section 5508 does not recognize the problems created by IRC
2056(d), which denies a surviving non-citizen spouse the mari-
tal deduction. Who is to be responsible to Internal Revenue
Service for payment of U. S. Estate Tax when the citizen spouse
dies first and leaves substantial holdings far in excess of the
5100,000 annual exclusion (registered under the Uniform TOD
Security Registration Act) to a non-citizen spouse?

fo% truly yours,

A/ / 4
<CLLC'L¢*VL— é/c ypecion
RAWLINS COFFMAN  °°

RC:mb

_-/;?._
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INCORPORATED

ATTORNEYS AMD COUNSELQORS AT LAW

B05( NORTH FRESNO STREET SUITE 20C
FRESNO. CALIFORNIA 23710

January 4, 1990

Mr. John H. DeMoully

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto. CA 94303

Re: Uniform TOD Security Registration Act

Dear Mr. DeMoully:

CuURr

JAN 08 1990

RECEIVED

FILE HQ.

TELEPHONE
(228] 4324500
FACZES MILE
209, 432-4590

With regard to the above-referenced act, there are a couple
of situations which need to be considered by the Law Revision Commission.

First, with regard to Section 55309 may the creditor unwind the
transaction to collect his debt? This has the potential of frustrating the owner's
intention in that should inadequate cash be present in the deceased's estate to
pav the creditor, the creditor must, out of prudence, bring a fraudulent convevance
action against all of this stock, bringing it back into the estate in order to insure
that he was paid off. After he has been paid, the entirety of the stock would
pass by will or by intestate succession, rather than by the TOD instruction.

With regard to Section 55310(b), the effect of this section is to
vest in the registering entity the power to regulate the transfer of property in
the State of California. Because of the sentence beginning "Other forms of
tdentifving beneficiaries who are to take on one or more contingencies”, the
registering entity may face pressure by its stock owners to elaborate the
contingencies of discent, inviting problems with the Rule Against Perpetuities
or the creation of "corporation trusts" in the registration regulations of the
registering entity. The procedures involved in transferring the ownership of
stock are not uniform at the moment, being subject to the vagaries of various
transfer agents. I see no reason to invite the financial institutions who act as
transfer agents to create a new market for themselves, or to make the process
more expehsive.

Some transfer agents will not accept instructions for transfer
upon death without an assurance that the person to whom they are transferring

-/ -




Mr. John H. DeMoully

January 4, 1890

Page 2

DOWLING, MAGARIAN, PHILLIPS & AARON

INCORPGRATED
ATTORNEYS AND COUNSELORS AT LAW

this stock either has made adequate provision for estate taxes or is personally
ligble {or them. At the moment, such demands can be forestalled. With
such a requirement may be considered "aguthorized" as '"legitimate

cection,
concern.'”

AFW:ped

Please call if you have any guestions.

Yery truly yours,

DOWLING, MAGARIAN,
PHI}LLIPS & AARON

/e .
y £
e

r’JI{ g i //{,’L’l’/ ,,I';; L N
Arncld F. Williams _ ’

~79-
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A PROFESSIONAL LAW CORFORATION EECEIVED SANTA ROSA, CALIFORNIA 95406

1707) 544-4462

jznuary 3, 1990

California Law Revision Commissicn
4300 Middlefield Road, Suite D=2
Palo Alto, California 34303-4739

Re: Tniform TOD Securaity Pegistration Act
Ladlies/Gentlemen:

I have nad an ocpportunity to revisw your recommendaticons that the
Uniform Act be adopted., T believe the act introduces additional
ampiguities into the area of testamentaryv disvositions and othar
transfers at deatn.

=

wnen 1t provides Ior "owners 3f <community oroperty aeld in
survivorship form". This is an item that I have discussed with
other estate planning attorneys in Sonoma Zounty and something
that we would like o be able to do for ¢eal 2statz held by
clients with a modest =state., The purpose would be to provide an
income +tax step-up-in-basis on both halves vet aveid all court
administration in regards to the property., The local title
companies will not 2aven rscognize the westing of the title to
community property assets in the surviving spouse once the
statutorv periocd has elapsed. T only belive that this ssction
will aad furthsr uncertainty to the passing of community
oroperty. IE I were to try to establish such a form of ownership
by deed I expect that I will not have avoided court
administration beacause e<lther 3z probate petition or 3 spousal
property petition will need to be filed to clear the title to the
propertv.

Szction 3592 introduces what appears to me tD be a new Concept

further, 1 see = transfer on dZeath registration as creating
agditional complexity of the area of conservatorships where under
current law Joint tznancy bank acecounts, wpay on  Jdeath bank
accounts, and (I presume) transfer on d=ath securities
registrations will not be available for the conservatee's support
until a substantial portion o©of the remaining assets of the
conservatee have been consumed, which may substantially distort
an individuals general testamentary intentions.

and 1 ©o2elieve the TOD registration only adds additional
complexity to various testamentary dispositions available to
individuals and will contribute in furthering an unorganized plan
for disposition of an individuals assets at the persons death, If

- L0 —
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the transfer on death 1is a necessary benefit that individuals
need, the living trust is available to meet that need, and I have
nad occasion to use an aibreviated form of trust te handle a
limited number or amount of assets so that the clients purpose
zan be accomplished.

If this Uniform Act 1is recommended for adoption then the Law
Revision Commission should also consider the adoption of
statutory provisions to cover the following situations:

1, Recognize community property ownership with rights of
survivorship and detail how the spouses ars to administer
the property during their lifetime (including their rights
to terminate the survivership provision) and at the death
of one spouse,

2. provide for what happens to joint tenancy and sscurities
registrations, pay on death bank accounts, and transfer on
death security registrations in the event of a
conservatorship when other assets of the conservatee are
neing consumed for the conservatee's support so that the
general testamentary intent of the conservatee may not be
carried out.

1t appears that the underlying legal argument for allowing a
transfer of securities on death would be a contract between the
registering entity and the owner of the security. The primary
purpose of this legislation appears to be to provide statutory
protection to the registering entity and allowing them to specify
the terms of the contract, It is my opinion that the securities
industry will be given authority under this Act to effectively
write laws concerning how Californian's dispose of their assets
without rconsideration of other consequences of the transfer on
death accounts.

Very truly yours,

ROBERT K. MAIZE, JR.,
4 Professional Law Corporation

by

RKM:jas

Rosert K. Maizg, Jr. —_—2] —

A PROFESSIONAL LAW CORPORATION
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- Matthew Bender RECEIVED Matthew Bonder

& Company, inc.
2101 Webster Street
Fogt Cffice Box 2077
iJzkiang. CA 94604
415y 44B-7100

January 5, 1990

Mr. John H. DsMoully, Executive Secretary
California Law Revision Commission

4000 #¥iddlefield Road, Suite 3-2

Palo Alto, CA 94303-4739

Re: Tentative Recommendation relating to Uniform TOD Security
Registration Act

Dear Mr. De Moully:

Thank you for sending me a copy 0f the above-referenced
recommendation.

Transfer-on-death registration of securities in California
would, in my opinion, be beneficial, For guite uanderstandable
reasons, many Californians wish to avoid probate after their
deaths. However, few Californians are able to enter into the
formal trust arrangements that have traditionally made probate
avoidance practicable, <California law already sanctions POD
registration of accounts in banks, savings and loan
associations, and similar institutions. It would only make
sense to make similar provisions for securities and accounts in
mutuzal funds.

I favor this recommendation.

Sincerely yours,

";%S(:CLUQ\ (yf}¢<z5t¢«,

Brian D. McGinty
Staff Writer

— - WM Times Mirror
23 M Books
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Frank M. Swirles Law Corporation

POST OFFICE BOX 1490 RANCHO SANTA FE. CALIFORNIA 92067 (619) 756-2080
January 6, 1990 A LAW REV. CORN'N

California Law Rewvision Commission
4000 Middlefield Road, Suite D-2 JAN‘]91990
Palo Alto, California 94303-4730

RECEIVED
Re: Uniform TOD Security Registration Act

Gentlemen:
Following are my comments re your recommendation on subject:

The concept is good. But, if it is good for the registra-
tion of securities, why isn't it good for all kinds of proper-
ties, including chattels and real property? Why the limitation?
Why not create a new form of title applicable to all properties?

If the concept is good, why permit the implementation to be
optional with the issuers? Isn't it just as easy to state that
the law recognizes this new form of title, as it is to make it
mandatory that the issuers implement the concept? Why not set up
uniform requirements for issuers? They all have different re-
guirements now, and they are getting out of hand. Why not get a
little uniformity out of them?

Part 3. I believe that the title should be "UNIFORM TRANS~
FER ON DEATH SECURITY REGISTRATION ACT". Use of the TOD probably
should be permitted in the body of the act, but not in the title.
I would really prefer the title to be. "UNIFORM TRANSFER ON DEATH
TITLE ACT".

Sec. 5502. Your language is to the effect that multiple
owners include owners as community property held in survivorship
form. What does that mean? Joint tenants of community property?
This should be clarified. Your explanation is not satisfactory.

Sec. 5505. I cannot see any justification for the use of
"POR" as Aan alternative te "TOD", It would zppear that a comment
to the fact that "POD" has the same meaning would be sufficient.
If we are going to be uniform, let's be uniform and have one
title, that being "TOD".

Sec. 5510. If you use LDPS to designate "lineal descendants
, why not us LDPC to designate "lineal descendants

per
per
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CA LAW REV, COMM'M
January 5, 1990 JAN 09 1990
RECEIVED

Mr. John H. DeMoully, Executive Secretary
California Law Revision Cocmmission

4000 Middlefield Road, Suite D-2

Palo Alto, California 94303-4739

Our FiLE NUMBER
9911.81-35

TENTATIVE RECOMMENDATIONS

Dear Mr. DeMoully:

Your Letter of Transmittal received December 29, 1989
says I should comment on the Tentative Recommendation
relating to Uniform TOD Security Registration Act or I
will be dropped from the list of persons who receive
free copies of future Tentative Recommendations. I
have frequently in the past been commenting on probate
matters, one of my areas of expertise.

I do not claim to be an expert on all securities
matters. I do claim to be an expert in tax matters,
probate and trust and estate planning and real estate
and law office economics and ethics. However, I can

comment on the transfer of cownership of securities at
death.

In my opinion, the Uniform TOD Security Registration
Act is a mistake and is not needed. The TOD registra-
tion will create a new form of property ownership that
will simply be a source cof further confusion for the
public. The tax consequences of TOD registration are
unclear under federal law, or at least will result in
further complexity.

It appears to me that TOD registration is simply a
convenience for the brokers and dealers in security whe
will use it without thought or planning as they now use
joint tenancy and the Uniform Gifts tco Minors Act. I
do not believe TOD registration would be desirable for
the same reasons that Totten Trusts have been undesir-
able. The Totten Trust is a convenience for banks and
an inconvenience for customers.

I would recommend against the Uniform TOD Security
Registration Act being enacted in California.

Lu r J. Ayery

.8.demoully

be: Alan D. Bonapart, Esq.
{(w/copy of Tentative Recommendation)
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STATE OF CALFORNIA GEORGE DEUIWMENAN, Govemer
CALIFORNIA LAW REVISION COMMISSION
4000 MIDCLEFIELD ROAD, SUITE D-2 A LKW REV. COMMN
PALD ALTO, CA 943034739
{#15) 4941335 JAN 0 9 1990
RECLIVED

LETTER OF TRANSMITTAL

We are sending you a free copy of this Tentative Recommendation.
This is because you have sent us your comments on ones we have sent to
you in the past.

If you send us your comments on this Tentative Recommendation, we
will continue your name on the list of persons to whom we will send
free coples of future Tentative Recommendations. If you fail to send
your comments, we must drop you from this list.

If you want to receive copies of future tentative recommendations
but do not want to undertake to comment on them, you can purchase
copies. Call (415) 494-1335 for information on purchasing.

Sincerely,

John H. DeMoully
Executive Secretary

"ff’f’”w g Lf,w.r;p_M T Sﬂ,m,w‘l'y }*{7{/}7-% ﬁv-\:/
M e -""?—’/Z:ew;.— /é_, W _

/

%J _,{':frff‘-s J““’Lf,

A3 lee

Professor Herbert I, Lazerow
Scheol of law

University of San Diego
Alcale Park
San Diego CA 92110

-2 —
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Burriss, PaLLey. Monagan & RiLey JAN l 1 1990
A PROFESSIONAL CORPORATION

RICHARD & BURRISS ATTORNEYS AT LAW RiciIVED
SUSAN HOWIE BURRISS OLD MILL OFFICE CENTER
WILLIAM J MONAHAN 201 SAN ANTONIQ CIRCLE CIREPLY TO SAMTA CRUZ COUMTY OFFICE
SHEILA M. RILEY SUITE 160 24193 SUMMIT ROAD
JAVID B PALLEY MOUNTAIN VIEW, CALIFORNIA 94040 LOS GATOS. CA 95030
ALAN T FOSTER TELEPHONE 14081 353-3280
SOE E. BROCK TELEPHONE {4151 948-7127 TELECOPER (408) 3531398

TELECOPIER (415) 841-6709

January 10, 1950

Mr. John H. DeMcoully,

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. DeMoully:

This 1letter 1s to comment on the Tentative Recommendation
relating to the Uniform TOD Security Registration Act.

This proposed legislation is long overdue. The conly suggested
change I have to offer is that it be applicable earlier than as
to decedent's dying on or after Januwary 1, 1991.

Please retain my name on your Tentative Recommendation list,.
!

Veryi%}uly youri;////?

/ ,.

{

SUSAN HOWIE BURRISS

SHB/cc



CA (AW ZEV. CORR'N

LAW OFFICES OF JAN 1 2 1990
A PARTNERSHIP INCLUDING COOPER‘WHITE & COOPER RECE !0![1& BOSTA OFFICE
PROFESSIONAL CORPORATIONS 101 CALIFORNIA STREET SIXTFENTH FLOOR 13133 M CALIFORNIA BLYD
- = o= WALNUT CREEK
TELECOPIER {415) 433-5330 SAN FRANCISCO CALIFORNIA 04111 CALIFORNIA 04500

TELEX 262877 scoop (415) 935-0700

(415) 433-1900

January 11, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Paloc Alto, CA 94303-4736

Re: Tentative Recommendation Relating to Uniform TCD Security
Registration Act

Gentiemen:

I have reviewed your tentative recommendation relating to
Uniform TOD Security Registration Act, and endorse it as a very
desirable way to aveoid the income, gift and estate tax conseguences
of joint tenancies for simple estate planning purpecses.

In connection with section 5510, it appears that in the
case of multiple beneficiaries, the lineal descendants per stirpes

{("LDPE"} designation could apply to each of them. Alternatively,
it could be made clear that the LDPS designation applies only
in the case of a single beneficiary. I therefore suggest that

in the comment to section 5510, the gquestion of whether vyou may
nave an LDPS designation in a case of multiple beneficiaries
should be addressed.

Thank you for providing the oppeortunity to comment on the

tentative recommendation.
Respectful submitted,
/ /
1A

Peter L. Muhs

PLM:mv:3221
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RUTH E. RATZLAFF
Attorney at Law
925 "N™ Street, Suite 150
P.O. Box 411
Fresno, California 93708
(209) 4432-8018

January 10, 1990

Re: Uniform TOD Security Registration Act

California Law Revision Commission
4000 Middlefield Road, Suite D-2

Paloc Alto,

Dear Commissioners:

94303-4739

Study 1L-3023

0 LW TN, SN
WJAN 12 1930

gecEtyiEd

I have reviewed vour tentative recommendation relating to the

Uniform TOD Security Registration Act.

in your recommendation.

I concur wholeheartedly

In practice I have frequently seen names of children or other
parties added to securities accounts for convenience as a
probate-avoidance device without the actual owner of the account
understanding the actual legal implications of Jjoint ownership.

The addition of the new method of holding securities accounts
will enable securities owners to more accurately state their

intentions.

Sincerely,

o

RER/tih

/8

Ruth E. Ratzlaff

“éz‘?"
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4] . COW'N
MOODY & MOODY LW v

ATTORNEYS AT Law JAN 18 1990

100 SHORELINE HIGHWAY

BUILDING B, SUITE 300 RE CE ' ¥y ! ‘
MILL VALLEY, CALIFORNIA 94941
LINDA A, MOODY TEL (415 332-0216
GRAHAM B8, MOODY Fax (415) 321-5387

January 17, 1980

California lLaw Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Ladies and Gentlemen:

This office fully supports the Commission's
recommendations relating to the Uniform TOD Security
Registration Act. It is high time that a TOD form of
ownership for securities be approved. When it 1s, word of
its passing should be widely publicized so that people wiil
understand its use and availability.

People simply do not understand the pitfalls of jeint
tenancy ownership, particularly in relation to securities.
We have one case in the office where a husbhband and wife had
all their mutual funds titled in joint tenancy form. The
husband lost capacity, and the wife's only coption to gain
control of the assets was through a conservatorship
proceeding. This example does not bear directly on your
recommendation, but a TOD Security Registration Law would
give attorneys, money managers, the press, and the like, a
springboard for re-examination of titling issues.

Thank you for the mailing.

Very truly yours,

/MW

Linda A. Moody

- 30 -
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- Fidelity National Title Larry M. Kaminsky

Assistam General Counsel
INSURANCE COMPANY

CA LAW REv_ roseoene.

JAN 19 1990
January 17, 1990 RE€ECEIVED

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

RE: Tentative Recommendation
Uniform TOD Security Registration Act

Dear Mr. DeMcully,

Thank you for sending the Tentative Recommendation for
the Uniform TOD Security Registration Act.

On behalf of the California Land Title Association Forms
& Practices Committee, I would like to echo the comments made
to you by John C. Hoag of Ticor Title Insurance Company of
California in his letter to you dated January 3, 1990,
regarding the need for a clarification in the Act eliminating
any possible interpretation of the term "security" as
including an interest in real property or an obligaticn
secured by a deed of trust or mortgage on real property, or
the deed of trust or mortgage itself.

Thank you for your consideration of cur comments.

Sincerely,
FIDELITY NATIONAL TITLE INSURANCE
COMPANY :

Larry M.'Kaminsky
Vice President
Assistant General Counsel

-3/ -

2100 SOUTH EAST MAIN STREET, SUITE 400 ¢ IRVINE, CALIFORNIA 92714 » TELEPHONE (714) 852-9770 (800} 421-8111
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Law Offices of o ©
Michael J. Anderson, Inc. " LAW REY. CONM'N
77 Cadillac Drive, Suite 260
Sacramento, California 95825 JAN 23 1990
(916} 921-6921
FAX (916) 921-9697 R CEIVID

Michael J. Anderson

January 22, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

RE: Uniform TOD Security Registration Act
In respect to the new provision I have the following comments.

First, I would suggest a delay on distribution similar to the one
we have for affidavits to transfer property of small estates
under $60,000 ie. forty day wait period. The reason being is that
there may be change of beneficiary designations made shortly
before a person’s death that are suspect or will result in
litigation because of the nature of the transaction. This would
give the parties time to resolve their dispute or institute legal
proceedings toc protect their rights.

It is probably only a small percentage of cases that a dispute
would result. Making transfers too easy encourages people to act
wrongly.

My second comment deals with the proposal’s proposition that "pay
on death" would only apply to a joint tenancy holding if you had
multiple owners.

Under the Federal Income Tax Rules dealing with step up in basis,
joint tenancy between spouses gets a partial step while community
property gets a full step up when we are dealing with capital
assets.

Under this proposal you are creating an income tax trap because
the registration is clearly in joint tenancy and not community
property. It would be my thought that in cCalifornia that it
should be authorized for community property as well.

In all other respects have no comments on the provisions.

Sincerely, _-~
, o
i . ; \\.i '\

MICHAEL J. ANDERSON

—

MJA:md

'-'53;2'-
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Post Office Box 1379
Santa Ana, California 92702-1379

January 22, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Ladies and Gentlemen:

Thank you for sending me your tentative recommendation
relating to Uniform TOD Security Registration Act.

Although I am a Deputy County Counsel for the County of
Orange, as before, the opinions I write you are my individual
views, and I do not write as a representative of the County of
Orange, the Orange County Counsel, or the Orange County Public
Administrator/Public Guardian.

I support your recommendations.

Very truly yours,

Howéfd Serbin
HS :mm
cc: William A. Baker, Public Administrator/Public Guardian
Carol Gandy, Assistant Public Administrator/Public Guardian
Dwight Tipping, Supervising Deputy Public Administrator

James F. Meade, Deputy County Counsel
Hope E. Snyder, Deputy County Counsel

-33-
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STATE OF CALFORNIA — GEORGE DEUKMENAN, Govemor

CALIFORNIA LAW REVISION COMMISSION

4000 MIODLEFIELD RQAD, SUITE D-2

PALO ALTO, CA 943034739

JAN 24 1990

RECEIVED

LETTER OF TRANSMITTAL

We are sending you a free copy of this Tentative Recommendationm.
This is because you have sent us your comments on ones we have sent to
you in the past.

If you send us your comments on this Tentative Recommendation, we
will continue your name on the list of persons to whom we will send
free copies of future Tentative Recommendations., If you fail to send
your comments, we must drop you from this list.

If you want to receive copies of future tentative recommendations

but de not want to undertake to comment on them, you can purchase
copies. ©Call (415) 494-1335 for information on purchasing.

Sincerely,

John H. DeMoully
Executive Secretary

_OwvacTnont % e W‘@(? K21\
TOUD  lcwuril, /@74*7 752‘5’?{267/\

(e,
Clecho, Orte;.

. e c T
tniversity of California

. Davis, CA 95616
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34N DIEGO OFFICE

1900 COAST SAVENGS TOWER
L5 BROADWAY
23N DIEGO. CALIFORMIA 921001-50n
(619 231-2500

BAY AREA OFFICE

SUITE 50
577 AIRPORT BOULEVARD
“URLINGAME, CALIFORNIA 4010
(4L5) TS5 1000

SACRAMENTO OFFICE
SITE 100
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MUSICK, PEELER & GARRETT

A LAW PARTNERSHIF CLUDING PROFBESSIONAL CORPORATIONS

ONE WILSHIRE BOULEVYARD
LOS ANGELES, CALIFORNEA 20017

TELEFHONE (313) 61%-7600
TELEX 701357
FACSIMILE (113} 624-1374

January 24, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re:

Enactment of the Uniform
TOD Security Registration Act

To Whom It May Concern:

L-3023

CA LAW REV. COMMN

JAN 25 1990

RECEIVED

ELVON MUSICK 1850-1968
LERCHY A GARRETT 19061563
JOSEPH D. PEELER (RETIRED)

WRITERS DIRECT DIAL NUMBER

(213) 629-7857

I agree with the recommendation that the Uniform TOD
Security Registration Act be enacted in California.
recommendation correctly points out all of the problems with
joint tenancy registration and this appears to be a promising

alternative.

SJH:jo
51291551

Very truly yours,

1

The

Susan J. Hazard
for MUSICK,

ELER—% GARRETT
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Phelps, Schwarz & Phelps
Atomneys At Law RECEIIVED
221 East Walnut Street, Suite 136
?)::oarr:h%apl II-: nesipsschwm Pasadena, California 91101 (818) -{95'8844
Ruth A. Phelps Facsimile: (818) 795-9586

January 23, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Attention: John H. DeMoully

Re:  Uniform TOD Security Registration Act
Tentative Comments

Dear Mr. DeMoully:

I am writing to comment on the tentative recommendation relating to Uniform TOD
Security Registration Act.

I approve the tentative recommendation,

I was especially pleased to see Section 5506, which states that designation of a bene-
ficiary has no effect on ownership until the owner’s death. It has been my experience
that with pay-on death accounts, commonly referred to as "Totten Trusts”, at banks
and savings and loans, that when a conservator of the owner is approved, the bank
will not transfer the account to the conservator without either the consent of the ben-
eficiary or a court order. Hopefully, this Section 5506, will mean that a conservator
does not need to apply for a court order to transfer the account to the conservator.

Thank you for sending me this tentative recommendation.
Vt?qry truly yours,

o iy ?

Fak 4 %Wo/

Ruth A. Phelps

PHELPS, SCHWARZ & PHELPS

RAP:sp
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DamMiaN B. SMYTH
ATTORMEY AT LAW
220 MOMTGOMERY STREET, SUITE &i4
SAM FRAMCISCO. CALIFORMIA 94/04

TELEFPHOMNE (415! 434-2288

January 25, 1990
Califernia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA. 94303-4739
Re: Uniform TOD Security Registration Act

Gentlemen:

As a probate attorney I welccome the proposal to enact the
above in California.

The transfer of securities pursuant to an Order of Final
Distribution has typically been an incredibly time-

consuming exercise. The representative is generally
unfamiliar with the procedure, which accordingly devolves
on the attocrney. Different transfer agents have

different requirements in terms of documentation.
Meanwhile, during administration dividends continue to
arrive payable to the decedent.

This also means that the post-mortem transfer will be
rapid, and the entire portfolio will pass to the named
beneficiaries without any "tax" in the form of statutory
fees !

DBS/hp

._3(7,

JAN 26 1930
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LAawW OFFILES OF -
VAUGHAN, PAUL & LYONS

1418 MILLS TOWER

220 BUSH STREET u‘.-’.

SAN FRANCISCO 94104

(a18) 302-1423 JAN 29 1990

FAX: (415) 392-2308 gpecilV? [ 3

January 22, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation relating to
Uniform TUD Security Registration Act

Gentlemen:

I approve the proposal. It will be particularly
helpful in avoiding the drawbacks of joint tenancy.
I have in mind the gift tax impact of the creation of the
joint tenancy.

One small suggestion: In proposed Section
5500(d), in the first line on page 8 of the Recommenda-

tion, the word "displaced" would read "supplanted”.

Unfortunately, I have not had access to the
Wellman article in 21 Georgia Law Review.

Very truly yours,
(ln 6+ o perd—
Jcn){ G. Lyons °

JGL:car




STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Uniform TOD Security Registration Act

Decamber 1988

This tentative recommendation is being distributed so that interested persons
will be advised of the Commission’s tentative conclusions and can make their
views known to the Commission. Any comments sent to the Commission will be a
part of the public record and will be considered at a public meeting when the
Commission determines the provisions it will include in legislation the Commission
plans to recommend to the Legistature, It is just as important to advise the
Commission that you approve the tentative recommendation as it is to advise the
Commtission that you believe revisions should be made in the remtative
recommendation.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN JANUARY 25,
1990,

The Commission often substantially revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the Legislature.
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This tentative recommendation proposes the enactment of the
Uniform TOD Security Registration Act. This new uniform act
allows the owner of securities to register the title in transfer-on-death
form. This recommendation is made pursuant to 1980 Cal. Stat. res.
ch. 37.
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RECOMMENDATION

The Law Revision Commission recommends that the
Uniform TOD Security Registration Act' be enacted in
California. This wniform act allows the owner of securities to
register the title in transfer-on-death (TOD) form. Mutual
fund shares and accounts maintained by brokers and others to
reflect a customer’s holdings of securities (so-called “street
accounts”) are also covered by the uniform act.

The uniform act enables an issuer, transfer agent, broker, or
other such intermediary to transfer securities directly to the
designated TOD transferee on the owner’s death. Thus, TOD
registration achieves parity for securities with existing pay-
on-death (POD) provisions for bank deposits, individual
retirement accounts, pension plans, and other assets passing at
death outside the probate process.

The TOD registration is designed to give the owner of
securities who wishes to arrange for a non-probate transfer at
death an alternative to the frequently troublesome joint
tenancy form of title. Because joint tenancy registration of
securities normally entails a sharing of lifetime entitlement
and control, it works satisfactorily only so long as the co-
owners cooperate. Difficulties arise when the co-owners fall
into disagreement or when one of the co-owners becomes
unable to manage his or her affairs or becomes insolvent.
Joint tenancy registration in order to arrange for a non-probate
transfer at death may also create estate planning problems?

1. The new Uniform TOD Security Registration Act was approved and recommended
for enactment in all the states by the Nxtional Conference of Commissioners on Uniform
State Laws in 1989, The pew uniform act waz approved as an addition to the Uniform
Probate Code as a part of e revised Article VI{non-probate transfers} and ws a separate free
staruling act.

2. Ifthe ownerof a security takestitle in joint tenancy with anonowner, there isa present
transfer of a share of the owner's interest. This transfer may create problems for the estate
planner who is consulted after the security has been registered in joint tenancy. The estate
planner has more fexibility if 1 TOD beneficiary is designated, since the TOD beneficiary
designation can easily be changed.
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and have undesired tax consequences.’

Use of the TOD registration form encouraged by the
uniform act has no effect on the registered owner’s full control
of the affected security during his or her lifetime. A TOD
designation and any beneficiary interest arising under the
designation ends whenever the registered asset is transferred
or whenever the owner otherwise complies with issuer’s
conditions for changing the title form of the investment, The
uniform act recognizes that co-owners with right of
survivorship may be registered as owners together with a
TOD beneficiary designated to take if the registration remains
unchanged until the beneficiary survives the joint owners. In
such a case, the survivor of the joint owners has full control of
the asset and may change the registration form as he or she
sees fit after the other’s death,

Implementation of the uniform act is wholly optional with
issuers. The drafting committee that prepared the uniform act
received the benefit of considerable advice and assistance
from representatives of the mutual fund and stock transfer
industries during the course of its three years of preparatory
work. Accordingly, it is believed that the uniform act takes
full account of the practical requirements for efficient transfer
within the securities industry.

A provision of the uniform act* invites application of the
uniform act to locally owned securities even though the
uniform act may not have been locally enacted, so long as the
uniform act or similar legislation is in force in a jurisdiction of
the issuer or transfer agent. Thus, if the principal jurisdictions

3, The TOD beneficiary may have amore favorable basis for income tax purposes since
there is no transfer to the TOD beneficiary until the death of the owner of the security. In
addition, creation of a joint tenancy may create a gift tax Hability at the time the interest
is created.

4. Section 6-303 of the Uniform Probate Code (Uniform TOD Security Registration
Act) (1989) (proposed to be enacted as Probate Code Section 5503 by the recommended
legisintion).
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in which securities issuers and transfer agents are sited enact
the uniform act, its benefits will become generally available to
persons domiciled in states that do not at once enact the
uniform act. Nevertheless, it is important that the uniform act
be enacted at once in California so that California registering
entities can participate in the development of the terms and
conditions that the registering entities will use nationally as
guidelines to govern the registration of securities in TOD
form.*

For a comprehensive discussion of the issues entailed in the
uniform act, see Wellman, Transfer-On-Death Securities
Registration: A New Title Form, 21 Ga. L. Rev. 789 (1987).

PROPOSED LEGISLATION
This recommendation would be effectuated by enactment of
the following provisions.

PART 3. UNIFORM TOD SECURITY
REGISTRATION ACT
(proposed to be added to Division 5 of the Probate Code)

§ 5500. Short title; purposes; rules of construction

5500. (a) This part shall be known as and may be cited as
the Uniform TOD Security Registration Act.

(b) This part shall be liberally construed and applied to
promote its underlying purposes and policy.

{c) The underlying purposes and policy of this act are to (1)
encourage development of a title form for use by individuals
that is effective, without probate and estate administration, for
transferring property at death in accordance with directions of
a deceased owner of a security as included in the title form in
which the security is held and (2) protect issuers offering and
implementing the new title form.

5. See Section 6-310 of the Uniform Probate Code (Uniform TOD Securities
Registration Act} (1989) (proposed to be enacted ax Probate Code Section 5510 by the
recommended legislation).
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(d) Unless displaced by the particular provisions of this part,
the principles of law and equity supplement its provisions.

Comment. Subdivigions (a), (b), and {d) of Section 5500 are the same
in substance as Section 1 of the free standing Uniform TOD Security
Registration Act (1989). Subdivision (b) is drawn from Section 1-102(a)
of the Uniform Probate Code (1987). Subdivision (d) is drawn from
Section 1-103 of the Uniform Probate Code (1987). As to the
construction of provisions drawn from uniform acts, see Section 2(b).
Subdivision (c) is not found in the uniform act but is included as a useful
statement of the underlying purposes and policy of this part. For a
severability provision, see Section 11,

§ 5501. Definitions

5501. In this part:

(a) “Beneficiary form” means a registration of a security
that indicates the present owner of the security and the
intention of the owner regarding the person who will become
the owner of the security upon the death of the owner.

(b) “Register,” including its derivatives, means to issue a
certificate showing the ownership of a certificated security or,
in the case of an uncertificated security, to initiate or transfer
an account showing ownership of securities.

(c) “Registering entity” means a person who originates or
transfers a security title by registration, and includes a broker
maintaining security accounts for customers and a transfer
agent or other person acting for or as an issuer of securities.

(d) “Security” means a share, participation, or other interest
in property, in a business, or in an obligation of an enterprise
or other issmer, and includes a certificated security, an
uncertificated security, and a security account.

(e) *Security account” means (1) a reinvestment account
associated with a security, a securities account with a broker, a
cash balance in a brokerage account, cash, interest, earnings,
or dividends eamned or declared on a security in an account, a
reinvestment account, or a brokerage account, whether or not
credited to the account before the owner's death, or (2) a cash
balance or other property held for or due to the owner of a
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security as a replacement for or product of an account
security, whether or not credited to the account before the
owner’s death.

Comment. Section 5501 is the same in substance as Section 6-301 of
the Uniform Probate Code (Uniform TOD Security Registration Act)
(1989).

“Security” is defined as provided in Section 8-102 of the Uniform
Commercial Code (1977} and includes shares of mutual funds and other
investment companies. The defined term “security account” is not
intended to include securities held in the name of a bank or similar
institution as nominee for the benefit of a trust.

“Survive” is not defined. No effort is made in this part to define
survival as it is for purposes of intestate succession in Section 6403
which requires survival by an heir of the ancestor for 120 hours. For
purposes of this part, sutvive is used in its common law sense of
outliving another for any time interval no matter how brief. The drafters
of the uniform act sought to avoid imposition of a new and unfamiliar
meaning of the term on intermediaries familiar with the meaning of
“survive” in joint tenancy registrations.

§ 5502, Ownership requirement to obtain registration in
beneficiary form

5502. Only individuals whose registration of a security
shows sole ownership by one individual or multiple
ownership by two or more with right of survivorship, rather
than as tenants in common, may obtain registration in
beneficiary form. Multiple owners of a security registered in
beneficiary form hold as joint tenants with right of
survivorship, as tenants by the entireties, or as owners of
community property held in survivorship form, and not as

tenants in common.

Comment. Section 5502 is the same as Section 6-302 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989).

Section 5502 is designed to prevent co-owners from designating any
death beneficiary other than one who is to take only upon survival of aff
co-owners. It coerces co-owning registrants to signal whether they hold
ag joint tenants with right of survivorship (JT TEN), as tenants by the
entireties (T ENT), or as owners of community property. Also, it
imposes survivorship on co-owners holding in a beneficiary form that
fails to specify a survivorship form of holding. Nothing in Section 5502
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authorizes a California married couple to register a security as “tenants
by the entireties,” since California does not recognize that form of
ownership. However, a California corporation may register a security to
be held as tenants by the entireties if the shareholders are residents of
another state which recognizes that form of ownership.

Tenancy in common and community property otherwise than in &
survivorship setting is negated for registration in beneficiary form
because persons desiring to signal independent death beneficiaries for
each individual’s fractional interest in a co-owned security normally will
split their holding into separate registrations of the number of units
previously constituting their fractional share. Once divided, each can
name his or her own choice of death beneficiary.

The term “individual,” as used in this section, limits those who may
register as owner or co-owner of a security in beneficiary form to natural
persons. However, the section does not restrict an individual uging this
ownership form as to the choice of death beneficlary. The definition of
“beneficiary form” in Section 5501 indicates that any “person” may be
designated beneficiary in a registration in beneficiary form. ‘“Person” is
defined in Section 56 so that a church, trust company, family corporation,
or other entity, as well as an individual, may be designated as a
beneficiary.

§ 5503. Law authorizing registration in beneficiary form

5503. A security may be registered in beneficiary form if
the form is authorized by this or a similar statute of the state
of organization of the issuer or registering entity, the location
of the registering entity’s principal office, the office of its
transfer agent or its office making the registration, or by this
or a similar statute of the law of the state listed as the owner’s
address at the time of registration. A registration governed by
the law of a jurisdiction in which this or similar legislation is
not in force or was not in force when a registration in
beneficiary form was made is nevertheless presumed to be
valid and authorized as a matter of contract law.

Comment. Section 5503 is the same as Section 6-303 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). The
section encourages registrations in beneficiary form to be made whenever

a state with which either of the parties to a registration has contact has
enacted this or a similar statute. Thus, a registration in beneficiary form
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of X Company shares might rely on the enactment of the uniform act in
X Company’s state of incorporation, or in the state of incorporation of X
Company’s transfer agent. Or, an enactment by the state of the issuer’s
principal office, the transfer agent’s principal office, or of the issuer’s
office making the registration also would validate the registration. An
enactment of the state of the registering owmer’s address at time of
registration also might be used for validation purposes. The last sentence
of Section 5503 is designed o establish a statutory presumption that a
general principle of law is available to achieve a result like that made
possible by this part.
§ 5504. Origination of registration in beneficiary form
5504. A security, whether evidenced by certificate or
account, is registered in beneficiary form when the
registration includes a designation of a beneficiary to take the
ownership at the death of the owner or the deaths of all

multiple owners.

Comment. Section 5504 is the same as Section 6-304 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). As
noted in the Comment to Section 5502, this part places no restriction on
who may be designated beneficiary in a registration in beneficiary form.
Any legal entity may be designated benmeficiary in a registration in
beneficiary form.

§ 5505. Form of registration in beneficiary form

5505. Registration in beneficiary form may be shown by
the words “transfer on death” or the abbreviation “TOD,” or
by the words “pay on death” or the abbreviation “POD,” after
the name of the registered owner and before the name of a

beneficiary.

Comment. Section 5505 is the same as Section 6-305 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989), The
abbreviation POD is included for use without regard for whether the
subject is a money claim against an issuer, such as its own note or bond
for money loaned, or is a claim to securities evidenced by conventional
title documentation. The use of POD in a registration in beneficiary form
of shares in an investment company should not be taken as a signal that
the investment is to be sold or redeemed on the owner’s death so that the
sums realized may be “paid” fo the death beneficiary. Rather, only a
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transfer on death, not a liquidation on death, is indicated. The drafters of
the uniform act would have used only the abbreviation TOD except for
the familiarity, rooted in experience with certificates of deposit and other
deposit accounts in banks, with the abbreviation POD as signalling a
valid non-probate death benefit or transfer on death.
§ 5506. Effect of registration in beneficiary form

5506. The designation of a beneficiary on a registration in
beneficiary form has no effect on ownership until the owner’s
death. A registration of a security in beneficiary form may be
canceled or changed at any time by the sole owner or all then
surviving owners without the consent of the beneficiary.

Comment. Section 5506 is the same as Section 6-306 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). The
section simply affirms the right of a sole owner, or the right of all
multipte owners, to end a TOD beneficiary registration without the assent
of the beneficiary. The section says nothing about how a TOD
beneficiary designation may be canceled, meaning that the registering
entity’s terms and conditions, if any, may be relevant. See Section 5510.
If the terms and conditions have nothing on the point, cancellation of a
beneficiary designation presumably would be effected by a reregistration
showing a different bemeficiary or omitting reference to a TOD
beneficiary.
§ 5507. Ownership on death of owner

5507. On death of a sole owner or the last to die of all
multiple owners, ownership of securities registered in
beneficiary form passes to the beneficiary or beneficiaries
who survive all owners. On proof of death of all owners and
compliance with any applicable requirements of the
registering entity, a security registered in beneficiary form
may be reregistered in the name of the beneficiary or
beneficiaries who survived the death of all owners. Until
division of the security after the death of all owners, multiple
beneficiaries surviving the death of all owners hold their
interests as tenants in common. If no beneficiary survives the
death of all owners, the security belongs to the estate of the
deceased sole owner or the estate of the last to die of all
multiple owners.

|
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Comment. Section 5507 is the same as Section 6-307 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). Even
though multiple owners of a security registered in beneficiary form hold
with right of survivorship, no survivorship rights attend the positions of
multiple beneficiaries who become entitled to securities by reason of
having survived the sole owner or the last to die of multiple owners.
Issuers (and registering entities) who decide to accept registrations in
beneficiary form involving more than one primary beneficiary should
provide by rule whether fractional shares will be registered in the names
of surviving beneficiaries where the number of shares held by the
deceased owner does not divide without remnant among the survivors. If
fractional shares are not desired, the issuer may wish to provide for sale
of odd shares and division of proceeds, for an uneven distribution with
the first or last named fo receive the odd share, or for other resolution.
Section 5508 deals with whether intermediaries have any obligation to
offer beneficiary registrations of any sort; Section 5510 enables issuers to
adopt terms and conditions controlling the details of applications for
registrations they decide to accept and procedures for implementing such
registrations after an owner’s death.

The statement that a security registered in beneficiary form is in the
deceased owner’s estate when no beneficiary survives the owner is not
intended to prevent application of any anti-lapse statute that might direct
a non-probate transfer on death to the surviving issue of a beneficiary
who failed to survive the owner, Rather, the statement is intended only
to indicate that the registering entity involved should transfer or reregister
the security as directed by the decedent’s personal representative.

See the Comment to Section 5501 regarding the meaning of “survive”
for purposes of this part. '

§ 5508. Protection of registering entity

5508. (a) A registering entity is not obliged to offer or to
accept requests for security registration in beneficiary form.
If a registration in beneficiary form is offered by a registering
entity, the owner requesting registration in beneficiary form
assents to the protections given to the registering entity by this
part,

(b) By accepting a request for registration of a security in
beneficiary form, the registering entity agrees that the
registration will be implemented as provided in this part.
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(c) A registering entity is discharged from all claims to a
security by the estate, creditors, heirs, or devisees of a
deceased owner if it registers a transfer of the security in
accordance with Section 5507 and does so in good faith
reliance (1) on the registration, (2) on this part, and (3) on
information provided to it by affidavit of the personal
representative of the deceased owner, or by the surviving
beneficiary or by the surviving beneficiary’s representatives,
or other information available to the registering entity. The
protections of this part do not extend to a reregistration or
payment made after a registering entity has received written
notice from any claimant to any interest in the security
objecting to implementation of a registration in beneficiary
form. No other notice or other information available to the
registering entity shall affect its right to protection under this
part.

(d) The protection provided by this part to the registering
entity of a security does not affect the rights of beneficiaries in
disputes between themselves and other claimants to
ownership of the security transferred or its value or proceeds.

Comment. Section 5508 is the same as Section 6-308 of the Uniform
Probate Code (Uniform TOD Security Registration Act) {1989). Itis to
be noted that the “request” for a registration in beneficiary form may be
in any form chosen by a registering entity. This part does not prescribe a
particular form and does mot impose record-keeping requirements.
Registering entities’ business practices, including any indusiry standards
or rules of transfer agent associations, will control.

The written notice referred to in subdivigion (c) would qualify as a
notice under Section 8403 of the Uniform Commercial Code.

“Good faith” as used in subdivision (c) is intended to mean “honesty in
fact and the observance of reasonable commercial standards of fair
dealing in the trade,” as specified in Section 2103(1Hb) of the Uniform
Commercial Code.

The protections described in this section are designed to meet any
questions regarding registering entity protection that may not be
foreclosed by issuer protections provided in the Uniform Commercial
Code. For a discussion of the relevant Uniform Commercial Code
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provisions, see Wellman, Transfer-On-Death Securities Registration: A

New Title Form, 21 Ga. L. Rev. 789, 823 n.90 (1987).

§ 5509. Nontestamentary transfer on death; rights of
creditors

5509. (a) Any transfer on death resulting from a registration
in beneficiary form is effective by reason of the contract
regarding the registration between the owner and the
registering entity and this part and is not testamentary and is
not invalid because the registration does not comply with the
requirements for execution of a will, and this code does not
invalidate the registration.

(b) This part does not limit the rights of creditors of
security owners against beneficiaries and other transferees
under other laws of this state.

Comment. Section 5509 is the same as Section 6-309 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989) with the
addition of the last portion of subdivision (a) which is drawn from
Section 160 [Section 5000 of the new Probate Code].

§ 5510. Terms, conditions, and forms for registration

5510. (a) A registering entity offering to accept
registrations in beneficiary form may establish the terms and
conditions under which it will receive and implement requests
for registration in that form, including requests for
cancellation of previcusly registered beneficiary designations
and requests for reregistration to effect a change of
beneficiary.

(b) The terms and conditions established pursuant to
subdivision (a) may provide for (1) proving death, (2) avoiding
or resolving any problems concemning fractional shares, (3)
designating primary and contingent beneficiaries, and (4)
substituting a named beneficiary’s descendants to take in the
place of the named beneficiary in the event of the
beneficiary’s death.  Substitution may be indicated by
appending to the name of the primary beneficiary the letters
LDPS, standing for “lineal descendants per stirpes.” This
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designation substitutes a deceased beneficiary’s descendants
who survive the owner for a beneficiary who fails to so
survive, the descendants to be identified and to share in
accordance with the law of the beneficiary’s domicile at the
owner's death govemning inheritance by descendants of an
intestate. Other forms of identifying beneficiaries who are to
take on one or more contingencies, and rules for providing
proofs and assurances needed to satisfy reasonable concerns
by registering entities regarding conditions and identities
relevant to accurate implementation of registrations in
beneficiary form, may be contained in a registering entity’s
terms and conditions.
(¢} The following are illustrations of registrations in
beneficiary form which a registering entity may authorize::
{1} Sole owner-sole beneficiary: John S Brown TOD (or
POD) John S Brown Jr.
(2) Multiple owners-sole beneficiary: John S Brown Mary B
Brown JT TEN TOD John S Brown Jr.
(3) Multiple owners-primary and secondary (substituted)
beneficiaries:
John S Brown Mary B Brown, JT TEN TOD John S
Brown Jr SUB BENE Peter Q Brown
or
John S Brown Mary B Brown JT TEN TOD John S

Brown Jr LDPS.

Comment. Section 5510 is the same in substance as Section 6-310 of
the Uniform Probate Code (Uniform TOD Security Registration Act)
(1989).

Use of “and” or “or” between the names of petsons registered as co-
owners is unnecessary under this part and should be discouraged. If
used, the two words should have the same meaning insofar as concerns a
title form; i.¢., that of “and” to indicate that both named persons own the
asset.

Descendants of a named beneficiary who take by virtue of a “LDPS”
designation appended to a beneficiary’s name take as TOD beneficiaries
rather than ag intestate successors. If no descendant of a pre-deceased
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primary beneficiary survives the owner, the security passes as a part of
the owner’s estate as provided in Section 5507.
§ 5511, Application of part

5511. This part applies to registrations of securities in
beneficiary form made before, on, or after January 1, 1991, by
decedents dying on or after January 1, 1991.

CONFORMING REVISIONS

Commercial Code § 8308 (amended). Indorsements;
instructions

8308. (1) An indorsement of a certificated security in
registered form is made when an appropriate person signs on
it or on a separate document an assignment or transfer of the
security or a power to assign or transfer it or his or her
signature is written without more upon the back of the
security.

(2) An indorsement may be in blank or special. An
indorsement in blank includes an indorsement to bearer. A
special indorsement specifies to whom the security is to be
transferred, or who has power to transfer it. A holder may
convert a blank indorsement into a special indorsement.

(3) An indorsement purporting to be only a part of a
certificated security representing units intended by the issuer
to be separately transferable is effective to the extent of the
indorsement.

(4) An “instruction” is an order to the issner of an
uncertificated security requesting that the transfer, pledge, or
release from pledge of the uncertificated security specified
therein be registered.

(5) An instruction originated by an appropriate person is any
of the following:

{a) A writing signed by an appropriate person.

(b) A communication to the issuer in any form agreed upon
in a writing signed by the issuer and an appropriate person.
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If an instruction has been originated by an appropriate
person but is incomplete in any other respect, any person may
complete it as authorized and the issuer may rely on it as
completed even though it has been completed incorrectly.

(6) “An appropriate person” in subdivision (1) means the
person specified by the certificated security or by special
indorsement to be entitled to the security.

(7) “An appropriate person” in subdivision (5) means:

(a) For an instruction to transfer or pledge an uncertificated
security which is then not subject to a registered pledge, the
registered owner.

(b) For an instruction to transfer or release an uncertificated
security which is then subject to a registered pledge, the
registered pledgee.

(8) In addition to the persons designated in subdivisions {6)
and (7), “an appropriate person” in subdivisions (1) and (5)
includes all of the following:

(a) If the person designated is described as a fiduciary but is
no longer serving in the described capacity, either that person
or his or her successor.

{b) The beneficiary of a security registered in beneficiary
form (as defined in subdivision (a) aof Section 5501 of the
Probate Code) if the beneficiary has survived the death of the
registered owner or all registered owners.

(c) If the person designated is an individual and is without
capacity to act by virtue of death, incompetence, infancy, or
otherwise, his or her executor, administrator, guardian, or like
fiduciary.

(d) H the persons designated are described as more than one
person as tenants by the entirety or with right of survivorship
and by reason by death all cannot sign, the survivor or
Survivors.

(e) A person having power to sign under applicable law or
controlling instrument.
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(f) To the extent that the person designated or any of the
foregoing persons may act through an agent, his or her
authorized agent.

(9) Unless otherwise agreed, the indorser of a certificated
security by his or her indorsement or the originator of an
instruction by his or her origination assumes no obligation that
the security will be honored by the issuer but only the
obligations provided in Section 8306.

(10) Whether the person signing is appropriate is
determined as of the date of signing and an indorsement made
by or an instruction originated by him or her does not become
unauthorized for the purposes of this division by virtue of any
subsequent change of circumstances.

(11) Failure of a fiduciary to comply with a controlling
instrument or with the law of the state having jurisdiction of
the fiduciary relationship, including any law requiring the
fiduciary to obtain court approval of the transfer, pledge, or
release, does not render his or her indorsement or an
instruction originated by him or her unauthorized for the
purposes of this division.

Comment. Section 8308 is amended to add paragraph (b) to
subgdivision {(8). This is a technical amendment to make clear that a TOD
beneficiary is an “appropriate person™ when the beneficiary has survived
the registered sole ownmer or all the registered owners of a security
registered in beneficiary form under the Uniform TOD Security
Repgistration Act {1989). See Probate Code §§ 5500-5511.
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