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Second Supplement to Memorandum 90-72

Subject: Study N-103 - Administrative Adjudication (Central Panel--
views of agencies and others)

Attached to this memorandum are letters concerning the concept of
using central panel hearing officers for various agencies. The letters
include comments from the following agencies:

Coastal Commission, California

Corporations, Department of

Franchise Tax Board

Health and Welfare Agency
Social Services, Department of
Health Services, Department of
Developmental Services, Department of
Rehabilitation, Department of
Statewide Health Planning and Development, Office of
Aging, Department of
Unemployment Insurance Appeals Board, California
Employment Development Department
Emergency Medical Services Authority

0il and Gas, Division of

Public Employment Relations Board

Public Utilities Commission

State Board of Equalization

State Personnel Board, California

Transportation, Department of

Water Resources, Department of

Also 1included are comments from the following administrative law
Judges:

Moore, Barbara D. (Agriculture Labor Relations Board)
Schlossberg, David (Department of Social Services)
Scbel, Thomas {Agriculture Labor Relatlons Board)
Wolpman, Jim (Agriculture Labor Relations Board)
Wyler, Paul {(Unemployment Insurance Appeals Board)

Because of the volume of material and the shortness of time, the

staff has not prepared an analysis of these letter for this meeting.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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May 29, 1290

Edwin X, Marzdec

Chairperson

California Law Revision Commiseion
400 Middlefield Road, Suite D-2
Palo Alto, CA  94303-4739

Dear Mr. Marzdec:

1 am responding to the California Law Revision Commission's proposal
that state agency hearings be conducted by an administrative law judge
employed by the Office of Administrative Hearings (OAH). Based on over
sevanteen yvears experience with the Qoastal Commission and other State
agencies, I would strongly oppose the proposal, Requiring all Qoastal
Comndssion hearings 0 be conducted by an ALJ would be inefficient,
extremely costly, add unnecessary and unwarranted red tape to an already
complex process, and would cause hardships and delays for members of the
public, development permit applicants, other public agencies and especially
local govermments.

In your letter of May 3 you set forth several reasons to support use of a
central panel of administrative law judges to conduct administrative
hearings. 1 question gevaral of those arguments as being essentially
self-aerving and not based on fact. Simply having an ALJ conduct a hearing
does not guarantee fairness. More importantly, administrative hearinas
held without an ALJ can and do, with some exceptions, I am sure, assure
fairness. I strongly believe that the hearings of many agencies (a.g. the
toastal Cammission, the San Prancisco Bay (onservation and Development
Commismion, the Coastal Conservancy) provide relatively more fairness
because they are less formal, less structured, more easily understood,
easier to participate in without the need to be represented by an attorney
and less costly than are ALJ hearings. In my view, the assumptions
implicit in the argument that only hearings conducted by an ALJ can provide
fairness are not warranted.

Additional arguments in support of the proposal include economic savings,
greater professionalization of the AlJ corps, and a record of guccess. I
am convinced using ALJe for Coastal Comnission hearings will significantly
increase the costs of such hearings to the State of California, local
governments, the public wishing to participate in the process and permit
mpplicants, The Ooastal Commission currently conducts dozens of public
hearings at each of its monthly meetings (each meeting usually lasts four
days). These hearings are conducted without the formality of
Administrative Procedure Act procedures such as crogs examination or formal
introduction of evidence, Cbvicusly, uging ALJs for auch hearings together
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with APA procedures would substantially lengthen the time needed to conduct
them and would make them much more expensive.

As to the purported rationale of "professicnalization®, I suggest that as
beneficial as that may be for reasons of benefit to the individual ALJs,
this is not a good reason to embark on a costly, new procedural path with
few, if any, real general public benefits, Finally, as to the record of
success, I would question that conclusion as well. Certainly the use of
ALJs from the Office of Administrative Hearings by the Agricultural Labor
Relations Board in the '708 during that agency's start-up period proved to
be a dismal failure. I am certain that like the ALRB, if such a
requirement were to be imposed on the Coastal Commission it would have to
add hearing officers to its own staff, The specialized knowledge required
to implement the land and water use policies of the Coastal Act ara so
unique that using CAR hearing officers would be unworkabla,

In conclusion, 1 sincerely believe this proposal lacks merit. T wonld hope
the Law Revision Commiszion will identify ways to simplify administrative
procedures and not find ways to make them more costly and cumbersome. 1
could expand on all the points made here if that is necessary. Suffice it
to say, I hope this proposal is given a quist but expeditiocus burial.

Sincere
PETER M,
Executive Director

cc. Members, California Coastal Commission
Alan Pendleton, ED, BCIC
Peter Grenell, EC, Ooastal Conservancy

04791
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May 29, 1990

Edwin K. Marzec, Chair

California Law Revision Commission
4000 Middlefield Road

Palo Alto, CA 94303-4739

Re: Proposal to Create Central Panel of Administrative Law
Judges

Dear Mr. Marzec:

This letter is in response to the proposal to be considered by
the california Law Revision Commission concerning the creation of
a single administrative law judge corps under the jurisdiction of
the Office of Administrative Hearings. While the Department of
Corporations currently utilizes the services of the COffice of
Administrative Hearings under the various laws administered by
it, in one instance under the Corporate Securities Law of 1968
the Commissioner of Corporations is expressly authorized to
approve the terms and conditions of a securities issuance or
exchange in what is called a "Section 3(a) (10} hearing"
authorized by the federal Securities Act of 1933. Section

3(a) (10) provides an exception from the federal securities
registration requirement under the Securities Act of 1933 where
the approval of the transaction is subject to a fairness hearing
by a state or federal court or governmental authority authorized
by law to grant such approval. Specifically, Section 25142 of
the Corporations Code establishes this hearing authority as
exclusive to the Commissioner of Corporations as the state
securities law administrator. Accordingly, if the Office of
Administrative Hearings is to be authorized to preside over all
hearings, an exception should be made for the above-described
hearings under the Corporate Securities Law of 1968.

Very truly yours,

N"-‘”%{ff’

WILLI KENEFICK
Assistant Commissioner
(916) 322-3633

WK: kw
LOS ANGELES 90010 SACRAMENTO 95814-3660 SAN DIEGO 92101-3697 SAN FRANCISCO 94102-5389
3700 WILSHIRE BOLLEVARD 1115 Tth STREET 1350 FRONTSTREET 1390 MARKET STREET

(213) 736.2741 {916) 445-7205 (619) 237.7341 {415) 557-3787
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May 30, 1990

California Law Revision Commission
4000 Middlefield Roaé, Suite D-2
Palo Alto, CA 94303-4739

Attention: Edwin K. Marzec
Chairperson

RE: Conduct of Administrative Hearings

Daar Mr, Marzec:

Your letter of May 3, 1990, to State Controller and Chairman of
the Franchise Tax Board, Gray Davis, concerning administrative
law judges holding all administrative hearinge in California has
been referred to me for reply.

As Executive Officer of the Franchise Tax Board, I believe
implementation of this proposal would be less beneficial to
taxpayers and the State than our current system. At present, an
individual or corporate taxpayer may protest a proposed increase
in tax liability and have a hearing before an agency
representative, The assigned hearing officer is specifically
educated in the complexity of the applicable tax law. He or she
ie also aware that all taxpayer information is reguired by
statute to be kept confidential. 1In addition, these hearings are
generally conducted by department personnel working at seventeen
District Offices throughout California and at our out-of-state
facilities in New York, Chicago and Houston. 1In 1988 some 36,000
protests were filed. Although many protests are resolved without
a hearing, the more difficult cases usually require a conference
of some sort. Therefore, considering the factors of educaticnal

gpecializaticon, confidentiality of information, geographical
demands and number of hearings, it would appear that substituting
a corps of administrative law judges for the current system could
result in higher costs and a possible reduction in the quality of
gervice due the taxpaying public.

A key reason cited in your letter advocating centralization is
that a neutral hearing officer can help achieve both fairness and
the appearance of fairness. Under our present system, fairness




California Law Revigsion Commission
May 30, 1590
Page 2

ise a quality required on the part of the Franchise Tax Board. It
is a "reguirement" because a taxpayer who is dissatisfied with
the results of a department hearing can statutorily appeal that
decision to another agency, the California State Board of
Equalization. As an independent adminiatrative body, that
Board's review and appellate function dictates that all
departmental decisions be based solely on the proper application
of the tax law.

The quality of fairness and neutrality of department hearing
officers has been further aided by the recent passage of the
Taxpayer's Bill of Rights, Revenue and Taxation Ccde § 21008
specifically provides that an employee of the Franchise Tax Board
cannot be evaluated based upon additional tax assessments or
callections. Therefore, a carear path is not impeded by any
adverse decision rendered by a hearing officer of this agency.
Furthermore, past statistics reflect that a significant number of
audit determinations are reversed or revised at the hearing
gfficgr level, an additional indication that hearing cofficers are
as free,

The concept of a central panel of administrative law judges may
be appropriate for some state agencies, It does not, however,
provide any significant advantages that would justify
substituting it for the process now in place regarding
administrative hearings held by the Franchise Tax Board.

Very truly yours,

z .
Qﬂ BH. Goldberg

Executive Qfficer

ce: Gray Davis
State Controller
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HEALTH and WELFARE AGENCY
OFFICE OF THE SECRETARY
1600 NINTH STREET, ROOM 460
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Edvin K. Marzec

Chaivperecn :

California Law Revision Commission
4000 Middlefield Romd, SBuits D=2
Falo Alte, CA 94303

Daar Mr. Marzac:

I sm writing in resporse to your May 3, 1990 letter regarding the
preposal which would requuire all adnindistrative agency hearings to be
conducted by the Office of Administvative Hearings in the Department of
Ceneral Services.

The Health and Welfare Agency is opposed to this propossl of
conaolidating all hearings to the Office of Administrative Hemrings. The
intent of such a comolidation is t2 be oummerndsd. However, we balisve
that. tha systams wa ocorvwtitly imve in place result in hearirgs being
cerductad mxpaditicously. In addition these hearings mxe conducted by
impartial, sffective mxperts in a varisty of fislds, We imve attachad
individual respcnses from the Depariments within cur Agency which detalls
the specific reascns for ox opposition.

We sppreciate the opportunity to comment on this proposal, please keep me

informed on the Comiseion's recommendations. If you have any further
quastions, please contact John Remey, Deputy Sscretary at (916) 445-0198.

=

cC: See et page
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Califernia Unampicoyment Insurence Appeals Board
Departmant of Aging )
t of Developssntal Services
Departmant of Namlth Services
Department of Rehabilitation
Departmant of Scoial Secvices
Imergency Madical Services Autherity
Employmant Davelopmant Depas-tment
Offiocs of Statewide Health Planning
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May 23, 1990

Edwin K, Marzec

Chairpersen

California Lew Revision Commisaion
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Dear Mr, Marzeoc:

I am writing in response to your May 3, 1990 letter regarding the
proposal to remove all agency Administrative Law Judges (ALJm) to
a central panel,

The Department of Social Services (D33) is opposed to the
reassignment of ALJa employed by the agency to s centrel panel.
While the qurrent central panel that exists in the 0ffice of
Administrative Hearings (OAH) works well for our licensing
natters, we do not believe that D38 ALJs who hear publie
aasistance cases should be removed to a central panel.

One of tha major ressons we are opposed to this proposal is based
on the nature of public assistance cases and the unigue system
which has heen established by Goldberg v. Kelly and federal law,
Public Aasistance cases differ from other administrative law
areas in several reaspects: 1) it iz a poverty lavw area and for
this reason private attorneys rarely handle such cases; claimants
appsar unrepresented in approximately 90% of the hearings; 2) the
D83 15 the Bifigle atate agency responsible for the fulfillment of
the hearing provisions set forth in federal regulations; 3) the
hearings are required by Goldberg v. Kally to be informal and
"tailored to the capacities and circumstances of those who are to
be heard," and 4) becausa claimants may be destitute, disputes
must be resolved in a speedy manner, Fedsral and state laws
require that all hearing requests be scheduled for hearing and a
decision issued within 90 days of the filing date., 1In Food Stamp
cases, & 60~day requirement exiasts.

Az a result of this unique system, public assistance cases have
been exempt from many of the central panels created in other
states. TFor example, when the central panel was created in
Minnesota, the agency that conducts public assistance hearings
was exempt because the then United States Department of Health,
Education and Welfare threatened to withhold all federal funds



unlesa the Minnesota Department of Human Services was allowed to
have its own employees conduot the appeala., This contention was
also raised in the debate over the creation of a central panel in
New York.

Although there are a few states which have included welfare casaes
in their central panel, the volume of cases heard by theae
agencles is very low, While a ¢entral panel may improve
efficiency in processing cases for those agencies that require
only & limited number of cases, it is not geared to agenciles with
a high volume/mandatory time requirement ceselosd. The D38
receives approximately 45,000 to 50,000 appeala each year and
eonducta 9,000 to 10,000 hearinga per year., A8 I have previously
mentioned, these appeala must be processed, scheduled and decided
within 90 days of the appeal, As a result, extensive case
processing and calendaring procedures have been implemented to
deal with this volume in = timely manner. DSS 1a the single
state agency respongible for the timely resclution of these
appeals and suoh accountability would be lost if the agenay no
longer had control over cass proceasing. While including DSS in
a2 central panel would probably not improve our ocase processing
ability, it may adversely affect it,

An additicnal reason for opposing a reassignment of DSS ALJs is
the expertise or apecialization required to hear welfare appeals.
Social Services' ALJs conduct hearings in a wide variety of
programa. These programs include Aid to Familles with Dependent
Children, Food Stamps, Food Stamp Intentional Pregram Violations,
Medi-Cal, Medi-Cal Disability, In-Home Supportlve Services, Child
Welfare Services, Refugee Asaistance, Foster Care Rates Hearings,
and County Audit Appeala, The ALJs are dealing with =z large,
complex and constantly changing body of law, regulations and
policy letters. The lack of legal representation in the hearings
requires the ALJs to take a much more active role in the conduct
of the hearings in order to ensure that the full factual picture
is presentad. This raquires a detalled understanding of a
complex bedy of law.

The key argument offered in support of the central panel is that
a neutrel hearing officer can help echieve falrness and the
eppearance of falrness and that an ALJ's career path should not
be controlled by the agenoy against which the ALJ may make an
adverse decision,

The D33 resolves disputes between public assistance reaipienta
and county welfare departments. The DSS is not a party to the
disputes addressed by the ALJs, Although the state does provide
a portion of the funds for welfare benefits, the funding is a
combination of federal-atate-county funds for some programs and
100% federal funding for Food Stamp benefita. Therefore, we
ggree with Professor Asimow's conclusion that a central panel is
best suilted for licensing agencies that exercise prosecutorial



functions and not for benefit-disbursement mgenclies which do not
exercise strongly eonflicting funetiona,

Profeasor Asimow alao points out that there 1s no history in
California of the independence of ALJs being compromised by the
agencles for which they work. The D35 has taken several steps to
ensure the independence of ita ALJa, A separate division was
oreated within the department for the ALJSs and the sdjudications
funetion, This diviaicn is separate from our program bursaus and
legal division. The Welfsre and Institutiona Code was also
revised to provide that ALJs shall prepare fair, impartial, and
independent proposed decisions. Finally, in 1986 when our staff
was reclassified from hearing officers to ALJs, T delegated final
decision sutharity to the ALJs for certain routine cases. In
1988, a further delegation was made to the Supervising ALJs to
adopt some of the more difficult casea, Therefore, the ALJS are
issuing decisions based on their own findings and in a majority
of the cases, the decisions are adopted as final by the ALJ or
the Superviasing ALJ.

We zlso agree with your oonsultant's conclusion that the cost
savings that could result from a central panel may be illusory.
The cost of implementing a central panel in California i3 likely
to be significant given the number of ALJas and hearing officers
and the different civil service classifications. Since there
appears to be little information avaiiable regarding the fiacal
impact of the propesal, we would urge that the central panel not
include those agencies whose functions have been traditionally
exempt in other central panel states and where it has not been
established that the independence cof the decision-making proceas
has been compromised by the pressant aystem,

With regard to the ccncept that professionalism of the ALJ oorps
might be enhanced by expanding the central panel, it would seem
that this objective could certainly be achleved without the
neceasity of belng removed to & central psnel, Currently, the
Chief ALJs from various agencles are discusaing with the State
Bar the possibility of reviving the Administrative Law College as
a statewide training vehiecle for gll ALJs. The College could
certainly be used to enhance the profesaionalism of the ALJ corps
by providing for education and training,

The state hearing procesa ia Iintended to provide an aggrieved
welfare reoipient with a apeedy and informal means to challenge
an administrative action which may reducse or terminate vitally
needed benefits. CGiven the nature of public asaistanece cases and



the unique system established by federal law, it has been exempt
from many ¢f the central panela created in other states for the
reasons set forth in thia letter. We beslieve that the objectivaes
of the administrative law decision-meking process are fulfilled
by the present system established within our agency.

Thank you for the cpportunity te comment con the ALJ central panel
proposal; please keep me informed of the Commission's resom-
mendations and if you have any further questions, please contact
Mr, Thomas Wileoeck, Chief Administrative Law Judge at (816) 322~
T24T,

Sincerely,

/};Hjﬁh 2. MaMAHON
Director
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(916) 445=1248

Mr. Edwin K. Marzec

Chairperson, California Law Revision Commission
4000 Middlefield Road, Sulte D-2

Palo Alto, CA 94303-4739

Dear Mr. Marzec:
EMPLOYMENT OF ADMINISTRATIVE LAW JUDGES hﬂD HEARING QFFICERS

This is in responss to your letter of May 3, 1990, regarding the
captioned matter. Thank you for this opportunity t¢ share this
Department's concerns regarding the employment of Administrative
Law Judges (ALJsm).

The Department of Eealth BServices opposes the creation of a
central panel of ALJs for eseveral reasons. Flrst, a central panel
would be more costly to operate. All state agencies are now
operating in an sra of toughening fiscal constraints, a state of
affairs not likely to improve in the foreseeabls future. Thisa
Department in particular, with its high-cost and high-profile
programs, is required to scrutinize its budget carefully and
maximize its return for every dollar spent. We have had occasion
to utilize the services of the 0ffice of Adminiatrative Hearings
(OAR) when in~house worklcad reguired it. Although the hearings
were professionally and competently handled, the administrative
axpenses ware significantly higher than they would have besn had
in-house ALJs been employed. We can only assume that a central
panael would have expenses similar to those of OAH and would be
required to pass those along to the agencies sarved. Such an
increase in costs would be unacceptable. It should be noted that
having our ALJs semployed by the Department permits management
easily to adjust ALJ work assignments to accommodate fluctuating
caseloads, thereby assuring full utilizatlion of staff resources.

Second, the ilssues heard by our small, etable staff of ALJs are
often technically very complex and require a high level of
expertise in constantly evolving areas of the law, expertise which
can be gained only through years of experience and continuous
involvaneant. Bach of our current staff has at least 10
uninterrupted years experience in the health law field, most of
which was earned as ALJs adjudicating disputes involving a variety
of programs. Even if a centralized panel were divided into
various specializations, this high level of expertise would become
diluted as staff inevitably rotated among the divisions within the
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panel. Less of this advantage would lead to more incorrect
decisiona which 'in turn would increase program and litigation
expenses to both the state and the affected appellants,

Third, it is vitally important that this Department carefully
monitor and control case calendaring and declsion preparatioen time
frames. The statute contrelling most of our administrative
hearing process imposes strict time frames £for hearing and
decision, and the penalties for failure to adhere to them c¢an
result in significant reductions in overpayment recoveries by the
Department. It ig important that our hearings be unencumbered by
competing demands to aspure that cases are swiftly and efficiently
adjudicated, and that statutory time frames are routinely met. It
is also important that the non-ALJ managers responsible for case
calendaring and time frame monitoring be directly answerable to
the agency that will bear the cost of any penalties., From the
standpoint of effective, reasonable management, the Department
must oppose any proposal that would punish one agency for the
inability of anocther agency to meet deadlines.

Finally, the Department is unconvinced <that creation of a
centralized panel 1is necessary to achieve fairness or the
appearance of fairness, or to increase the professionalism of our
ALJs, Many of the issues currently heard by our ALJ staff involve
millions of dollars, and, as you might imagine, a highly
competent, aggressive adversarial bar has developed to reprasent
appellants in these cases, Yet in the 15+ years that our
adminlstrative hearings have been held by ‘"captive" AlLJs,
challenges to their fairness have Dbeen extremely rare and
invariably unsuccessful. A good, objective measure of the
impartiality, independence and professionalism of the Department's
ALJs is the simple fact that the appellants and their legal
repregsentatives are, to an overwhelming extent, satisfied that
they are receiving falr hearings and correct, impartial
decisions.

In conclumion, ‘this Department and the public served by the
in-house ALJs are satisfied that the current administrative
hearing system opsrates efficlently and fairly. We are constantly
looking for ways to improve our hearing system and, through
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training, the adjudicatory skilla ¢f our ALJ staff, but feel that
no fundamental and potentially c¢ostly changes are needed. Agaln,
thank you for this opportunity. to comment on this proposal, If
you have any further questions, plesase do not hesitate to ¢ontact
Elisabeth C. Brandt, Deputy Director and Chief Counsel (Telephonet
{916) 322-2784).

Sincerely,

Ay . 2V )

Kenneth W. Kizar; MlDo; M,P,H.
Director
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(916) 323-3131

Edwin K. Marzec, Chalrperson
California Law Revision Commission
4000 Middleflald Road, Suite D-2
Palo Alto, CA 94303-4739

Daar Mr., Marzec:

CONDUCT OF ADMINISTRATIVE HEARINGE

This is in responss to yocur letter cf May 3, 1550, regarding
proposed legislation which would require all administrative
agency hearings to be conducted by an administrative law judge
employad by the Office of Administrative Hearings.

The proposed legislation could significantly imspact our
department, depending on which state agency hearings are subject
to raview by the COffice of Administrative Hearings.
Consequently, clarification needs to be provided. PFor sxample,
pursuant to Welfare and Institutions Code sections 4690.2, 4691
and 4745, the department is requirsd to provide a process for
service providers to appsal various actions taken by the
department, and the regional centers which contract with the
providars for provision of services to developmentally dimabled
individuals. The appeal processes spacified in those statutes as
wall as the department's regqulations under Title 17 of the
California Code of Regulations, provide for and contemplats a
lass formal process than would bs required if the hearings were
conducted by the Office of Administrative Hearings. Due procsss
is afforded to the providers through thesse appeal mechanisma, and
they comply with the intenticns of the legislature in requiring
the dspartmant to establish such a proceas. To require the
dspartment to provide a more formalized process seenms
inappropriate under the circumstances, and would result in an
unnecessary increass in cost as well as potential delays in
providing the required review,

Although tha dspartment does currently use the Office of
Administrative Hearings for the purpose of conducting client fair
hearings and fiscal audit appeals pursuant to Welfars and
Institutions Code sscticne 4700 et seq., and 4640.2, we cquestion
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the need for such a formalized process for all of our state
agency hearings. The critical issue is whether due process is
being provided to the affected individuals. If it is, and if it
can bs provided in a less formal proceas, nothing mors should be
required. We are especially concerned about this proposal
bacause of the impact it could have, not only on our saxisting
regulations, but also on proposed rsgulations which the
department is in the process of developing.

Thank you for the oppertunity to provide our comments te you
regarding this proposal. If you need mors information, or ir I
may be of further assistance, plaase do not hesitate to contact
ne.

Sincerely,




Stata of Califamia - Health and Waltars Agenc

DEPARTMENT OF REHABILITATION

2430 K Sirast Mall, Room 322
Attn: Lagal Affairs
Sacramento, CA 86514

(918) 4458-01487

May 23, 1990

Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA §94303-4739

Dear Mr. Marzec:
RE: Administrative Hearings

This letter responds to your latter dataed May 3 regarding conduct of
adainistrative hearings. The Department s strongly opposed to the
proposal you are considering recommanding to tha legisiature that if an
administrative hearing of & state agency 13 required by statute, the
hearing must be conducted by an administrative law judge employed by the
Office of Administrative Hearings (OAH).

We are familiar with the hearing offics section of DAH bacause they
conduct hearings for us under the Direct Services Contracts Act, Health
and Safety Code Section 38050, primarily audit appeals by non-profit
organizations., They have done an excellent job for us over the last five
years,

However, the requirement of an ALJ corps, or Central panel, would
gliminate the Department of Rehabilitation's statutorily created Board
which currvently hears client appeals pursuant to Welfare and Institutions
Code sections 19700 et seq. Tha Dapartment 1s opposed to your propased
recommendation for the following reasons:

1) The legislature itself intended the use of lay people to adjudicate
rehabilitation appeals. A majority of tha Board members are disabled
persons who have overcome thair disabilities. Those who are not disabled
have been selected for their interest and leadership 1n activities which
encourage and enable the disabled and otherwise disadvantaged to
participate fully in tha economic and social 1ife of the community.

2) The preparation time for & formal hearing conducted under the
Administrative Procedure Act or similar statute would cause the Department
to be out of compliance with the federal requirement to hold hearings
within 45 days of the request (34 C.F.R. section 361.48B).

1) The community of people with disabilities prefers the Oepartment's
procedure of informal hearings which can be adapted to individual neads,
where appellants are not requirad to hire an atiorney or any other
representative, and the rules of evidence do not apply. The informal
atmosphers allows appellants to explain their situation to people who have
had experience with similar problems. Additionaily, the Vocational
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Rehabilitation Appeals Board has been able to racomiend changes in policy
to aid the Department in providing better services to the community of
peapla with disabilities. -

4) The existence of the Board is fiscally prudent as Board members are
paid only for hearings atitended and are not salaried employees.

5) Your letter notes that a key argumant for a central panel of
administrative law Jud?ns is the provisisn of & neutral hearing officer.
The Vocational Rehabilitation Appaals Board currently provides neutral
hearings. The Board members are not employees of the Department of
Rehabilitation. Their careers are not dependent upon employmant by the
State of California, Extremely spacialized training has been pravided to
the Board by the Institute of Administrative Law, McGeorge School of Law,
This training in administrative hearing procedure and technigue has given
the Board members the perspactive of impartial hearing officers with
special expertise in the issues of disabilities and vocational
rehabiiitation., Additionally, the members have personal experience with
the problems of empicyment and disability. The Commission's letter
recognizes the concern that a hearing officer may naed famillarity with an
individual agency which would require specialized training. Continuad use
of Board membars selacted by the criteria of the Welfare and Institutions
Code eliminates any nead to train additional hearing officers in the
problems of the disabled.

In conclusion, the Vacaticnal Rehabilitation Appeals Board has served
the Department for twenty-one years, Both the Department and the disabled
community which 1t serves prefer the unique, informal, non-legalistic
forym of the Board for resolving cliaent appaals. The Department
encourages you not to make tha recesmendations you are considering to the
legislature.

If you need additional information, please contact me at
{916) 445-0186.

Very Tryly Yours,

Wm A Selloed.
ELIZABETH A. SDILSTAD

CHIEF COUNSEL
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{916) 322-5B34

MAY 2.4 1920

Edwin XK. Marzec, Chairperson
california Law Revision Commiasion
4000 Middlefiald Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzac:

I am writing to express the concerns of the Office of Statawida
Health Planning and Development about the proposal ragarding the
conduct of administrative hearings that the California Law Revision
Commission is considering recommending to the Legislature. The
propesal basically has two elsments. First, if an administrative
hearing of a state agency is requirad by statuts, the hearing would
have te be conducted by an administrative law judge. Second, all
administrative law judges would be part of a central pansl employad
and assigned by the Office of Adnministrative Hearings in the
Dapartmant of General Services, Although my Offica has no real
concerns about the sscond part of the possible proposal, we do have
sarious ressrvations about the first elasmant,

Thare are two types of appeals mads to our Office that by statute
ara provided an adninistrative hearing. PFirst, pursuant to Health
and Safety Code Section 443.37, any health facility affected by any
detarmination made under the Haslth Data and Adviscry Council
Consolidation Act may petition the 0ffice for raview. The hearing
shall be held before an smployee of the Office, a hearing officer
employed by the 0ffice of Administrative Hearings, or a comittes
of the California Health Policy and Data Advisory Commission
(CHPDAC) . The Commission membars are appointed by the Governor and
the legislaturs, and repressnt various facets of tha health care
field and the general public. In practice, the dscislons that ara
appealed are pesnalty assessments for late f£iling of mandatory
raports. The Office’s policy has bean to have such penalty appeals
heard by a committes of the Commission. The proposal being
considered would, if adopted, force us te change this practice.

Additionally, Health and Safety Code Seqation 15080 establishes a
Building Safety Board to advisa the office and act as a board of
appeals with regard to ssismic safety of hoapitals. Ths Board
"shall act as a board of appeals in al)l matters relating to tha
administration and enforcement of building standards relating to
hospital buildings..." (H & S Coda Section 15080). This Board is
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comprised of 17 members appointed by tha Director of the Offica
and six ex officio mambers (non-voting) who ars membars by virtue
of their positions in state government. The appointive membars
must be from various specified professional categories, with the
exception of four general members. The proposal baing consideared
would also prohibit this Board from performing lts mandated
function. .

Tha Office feels strongly that sach ©f these panels is currantly
functioning extremely effactively. Tha mambars are experts Iin
their field and are fair and cbjective. Because thay ara appointed
for their professional sexpertiss and experience, their judgement
is respscted. As the Law Ravision Commission recognizes, a key
concern with the central panel idea iz that it may not provide
essential expertise in certain subject areas. The Office has found
that using Commissionsrs and Board members, rather than
Aduministrative Law Judges, to hear these two apacific, tachnical
types of appeals works very well, and that the appesllants ars
satisfied with the procasses,

We recognize the Law Revision Commission's concern that a hearing
officer employed by an agency might have some difficulty in
achieving fairness and the appsarance of falrness in a matter
involving the agency. However, the nembers of these panals ars not
enplcyeas of the Office. In the case of the CHPFDAC members, they
are not aven appointed by the Office.

The Office also bslieves that having these impartial panels haar
appaals is more efficient and economical than having an
adninistrative law judge perform the szame function, and it allows
us to provide batter sarvice to our constituents. We can scheduls
appeals sasily, and quickly if nscessary, and at a time and place
reasonably convenisnt to tha petitioner. wWe have roughly batwean
ten and twanty hearings each year and it would bs both very
cumbersome and very expsnasiva for us to have to uss the 0ffica of
Administrative Hearings for all of them. !

We are also reluctant to make the hearing processes mors formal
and litigious. Currently our constituents make appropriate use of
the appeals processes available to them, A nore formal and
expensive process, for vhich theay would probadly feel a nesd to
retain an attorney, might have to wait longer, and might have to
travel longer digtances, could curtail the exercisa of the
important right to appeal. We would not like to impose such a
burden cn those we serva.

The Office of Statewide Health Planning and Deveslopment strongly
urges the California law Revision Commission not to rescommend to
the Legislature that all mandated appeals be heard by an
Administrative Law Judge employsd and assigned by tha Office of
Administrative Hearings. \
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Thank you for the oppeortunity to comment on this possible proposal.
If there ara any questions, or if we can provide any clarification

about our concarns, pleasa fael free to contact Bath Herse of my
legal staff at (916) 322-1212.

Sincerely,

» % )

larry G. Mesks
Director
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DEPARTMENT OF AGING @
1600 K STREET
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10D Owy (918) 3034013

Fax Only (916} 327-3581
(818) 322-5290

May 23, 1980

Mr. Edwin K, Marzec

Chairparson

Callfornia Law Revision Commission
4000 Middlstield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzsc:

CALIFORNIA LAW REVISION COMMISSION PROPOSAL THAT IF
AN ADMINISTRATIVE HEARING OF A STATE AGENCY IS
REQUIRED BY STATUTE THE HEARING MUST BE CONDUCTED
FOR THE AGENCY BY AN ADMINISTRATIVE LAW JUDGE
EMPLOYED AND ASSIGNED BY THE OFFICE OF ADMINISTRATIVE
HEARINGS IN THE DEPARTMENT OF QENERAL SERVICES.

After fooking into this matter, and discussions by our Chlef Legal Counsel and
Legislative Lialaon we have determined the following:

The Department of Aging does not conduct administrative hearings, so
the proposal does not affect the Department.

In the svent that a departmentai need for hearings were to arise, we
would like to point out that one of the cornerstones of administrative law
s flexiblie due process, that Is, affording only that due procass which is
necessary. The fiexibility arises both from the nsed to have & cost -
effective hearing process whare hearings are available and to afford anly
the due process necessary to the issuas. For example when an Interest
deserves due process protection, only the procedures which protect that
interest should be employed. In shun a full evidentiary hearing is not
necessary in every case. [t may ba sufficient to send a letter and medical
raports If the only issue is a medical condition to be reviewed or a
formula to be applied by an expert.

Informal in person or telephone conferences may be sufficient where
on g facts and argument are sought. In Goss v Lopez, 419 U.S. 585, 95

t. 720, 42 L. Ed 2nd 725 (1978) an Informal conferance with
abbravlatad notice and opportunity to prasent reasons agalnat
suspension from school was held constitutionally sutficlent. There are
numeraus other examples of fiexible dus process in operation and the
law is well settled that a trial-type hearing is not always necessary.



Mr. Marzec -2 | May 23, 1990

As for cost, the Office of Adminlistrative Hearings charges administrative
agaencies $109 per hour for administrative law judge time whether for
hearing time, pre-trial time, travel, or decigion writing. That figure must be-
considered In the light of the number and type of cases to be heard.

Baslcally the arguments in favor of the Law Revislon proposal are
falmgss, appearance of Impartial administrative law judges, economlas
and smphasized professionalism for the Offlce of Administrative
Hearings. The proposal may also result in additional staff for that offics.
Unliformity of due process afforded is not argued by the law revision
proponents, but one need only [ook at the Article Ili court syatem to see
that full evidentiary hearings are afforded in every cass and a bottleneck
in case disposition is the apparent result of that uniform standard.

Sincerely,
CRoe Qunnd¥l

CHRIS ARNOLD
Acting Director



State of California - Health and Welfares Agency

CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD

714 P Street, Room 1750
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Sacrapento 94244-2730 {916) 445-5678

May 14, 199C

Edwin K. Marzec, Chairperson

California Law Ravision Commission

4000 Middlefield Road, Suilte D-2 "
Palo Alto, CA 94303-4739

Ret Administrative Law Judge Cantral Panel

Daar Mr. Marzsc:

I am writing in response to your. letter of May 3, 1990, and
to provide you with this Board's position on the concept of
removing all administrative law: Judges to a central panel.

Initially, we nots that the central panel that exists in the
Qffice of Administrative Hearings has proven quite effective
in its current application. Doubtless, the panel c¢ould be
expanded to include the adjudicatory functions of other
agenciess, where it can be established that the independence
of the ALJs and the integrity of the decision-making process
is compromised by the existing structurs, We do not believe
that such "an argument can be made in the case of California
Unsmployment Insurance Appeals Board (CUIAB) ALJe and this
Board would oppose the removal of its ALJs to & central
panel.

You state in your letter that the central panel is a matter
that has received strong support from a numbar of ALJS.
Certainly, there are a number of individuals who favor the
coneceapt. Although CUIAB ALJs have not bean polled on the
subject, a significant nuzber are Known to oppose being
ramoved t¢ a central panel. Morsover, we note that Professor
Asimow polled ALJs at two agencies (WCAB and PUC) where ALJs
might have been considered likely to support a central panel
and found that they actually opposed the idea by a margin of
47 to 37. Thus, while individual ALJ support provides, at
most, a collataral rsason for a central panal, it appears
that even this marginal justification does not exist,
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You state in your letter that a Key arqument for a central
panel is that a neutral hearing officer can help achieve
both fairness and the appearance of fairness. You note the
particular significance of a situation where a hearing
officer's career path may be controlled by the agency against
whnichh the officer may make an adverse deciaion.

We agree with these sentimnents. We wish to draw your atten=-
tion to the fact that the CUIAB is an indapendent and autono-
nous bedy. Its functiona are purely adjudicatory. It enjoys
the status of a department of state govarnment, All parties
to cases heard and decided Ly the CUIAB and its ALJs are
external to it. All perscnnel matters such as hiring, promo-
ticns, assignments, etc,, are performed within the CUIAB

and are not subject to review, criticism, or any other type
of input from any other entity, including the Employment
Development Dapartment. TO underscore this point, in its
atatus as a party, the EDD may files mandamus actions against
the CUIAB in superior court. We are currently litigating
four such cases, including two that have reached the coure

of appeals. Further, in an appropriate case, the CUIAB has
and exercises the authority to:declare EDD regulations
invalid. The CUTABR also issues certain of its decisions as
precedents which are binding on EDD for the legal principles
set forth in those duailinnl.

You alao astate that centralization would result in greater
sconomy. We sericusly doubt that a central panel could
adjudicate unempioyment insurance and related disputes more
economically than is currently being done by CUIAR. At the
May 31 peeting, I will present figures citing a cost per
dispoasition at CUIAR's lower authority and higher authority.
These figures will be by the year for a multiyear period and
will repreaent all Costs asgsociated with a disposition. I
anticipate that the Commission's staff will have presented
it with comparabls figurea from OAE 3o that the validity of
this point can be examined in the light of hard data.

You note the success of the current central panel in OAH and
state that professionalism of the ALJ corps might be enhanced
by centralization. We do not doubt the success of OAH as
presently constituted. We do not believe, however, that
centralization would have any particular effect on profesaion-
alisam. There are several factors which affect professionalism,
not tha least of which ia an enlightensd management. Most
critical is the attitude of the ALJS thamselvaes. For many
years, CUIAB ALJs have had their own organization, the
Administrative Law Judges Association. This group, which
enjoys the full support of the Appeals Board itself, has
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worked diligently to snhancs the stature of ALJs and to pro=-
vide for education and training, including scholarships to
the National Judicial Collage. It sponsors an annual Forum,
open to the public and aimed at the main CUIAR constituent
groups. including organized labor, legal aid groups, employer
managensant, and EDD staff. It is difficult to ses how removal
of CUIAB ALJs to a central panel would in any positive way
affect ALY professionalism.

You mention loas of expertise as a potesntial problem area.
Specialization is & necessary factor in most areas of adminis-
trative adjudication, but it takes on an added dimension in
the case of unesmployment insurance and related law,

Currently, CUIAR's ALJs at the lower authority are calendared
to hear 28 cases per week. Approximataely 70% of all appsals
are heard and decisions issued within 30 days of the appeal
baing filed. The time limit is a regulatory requirement of
the federal Department of Lahor., These time limits nust be
kept while providing full due process of law to the parties
at svery stage of the procsedings, including statutorily
required statements of fact and reasons for decision in every
decision. Thus, it is not simply & question of specialization
but also ones of what Professor- Asimow termed an immense work-
load coupled with rigid tioe: requirenmants,

The uneuployment insurance program is a joint federal-state
affort, The esssntial parameters of the program are sat forth
in faderal law (26 USC 3301 et saqg,, 42 USC 501 et saq.). The
adainistration for the program, including appeals, is federally
funded. Only a fractional portion of CUIAB's funding cones

from state funds, and then from dedicated monies. It would be
aifficult at best to provides funding to what would have to be

a dadicated portion of the central panel devoted to CUIAB cases.
A cumbersome bureaucratic apparatus would have to be conatructed
to sort out the funding morass that would result from centrali-
zation,

Cne of the opportunities presented by a central pansl that
makes the concept attractive is the variety of casas that its
ALJs hear. Because of this, central panel ALJs presumably are
less prone to job burnout than are ALJs who hear the same types
of cases year in and year out. Currently, thers is movement

of ALJ8 among various agencies but the transfer procedure is
slow and cumbersome. Perhaps an apparatus could be established
to facilitate the movemant of those ALJSs who want to hear dis-
ferent cases to other agencies for a apecified term. In this
way, ALJE could get the varisty and stimulation and avoid the
burnout without the necessity of being removed to a caentral
Pa.n'l .
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The complications noted above raise a larger quastion of

the desirability for CUIAR ALJ cantralization in the first
place. The CUIAR is: an organization that is now oparating.
at a high leval of efficiency, effectiveness, and sconomy.
Centralization doss not appear to offar any oppertunities to
improve  an organization that is working well now. The ills
that a centrai panel has proven. to curt~wo well are not
prasent.in CUIAB.. .

Thank you for tha appa:tunity to commant on the ALJ central
panel concept. We look forward to meeting with you on May 31.

Very truly yours,

"7';:—-..#/:/24'

TIM MCARDLE, CHIEF COUNSEL
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May 21, 1990

REFIRTO: 53:37:Law.Rev:Iim
(916) 445-9212

Mr. Edwin K, Marzec
Chairperson
california Law Reviglon Ccmmission
4000 Middlefield Road, Sulte D-2
+« Palo Alto, CA 54303-4739

Dear Mr. Marzec¢ and Members of the Commiasion:

PROPOSAL FOR CENTRALIZED ADMINISTRATIVE LAW JUDGE CORPS IN
THE DEPARTMENT OF GENERAL SBERVICES

The Employment Development Department is opposed to the
creation of an Administracive Law Judge Corps or a
requirement that all administrative hearings required by
statute be heard by an administrative law judge in the
Department of General Services.

The Employment Davelcpment Department amploya no
administrative law judges. However, the Department ig a
party to all of the thousands of Unesmployment Insurance
Appeals Board administrative hearings held each vear. These
administrative proceedings are, to a large extent, federally
funded and govarned by faderal regulations. Among these
regulationg ars time frames within which hearings must be
hald and decislons rendered. The Unemployment Insurance
Appeals Board is an indspendent adjudicatory agency. The
arguments in favor of a central panel, e.g., appearance of
falrness, economy, and elimination of adverse decilsions by
the judge againat his/her emploving agency, &imply do not
apply t¢ the Unemployment Insurance Appeals Board.

The same reasoning exists for retaining the administrative
law Jjudges at the State Fersonnel Board. These Judges are
not in the position of making deciasicns adverss to the agency
which employs tham. They hear hundreds of cases a year in an
atmosphere of fairness and neutrallity and with sensitivity
and expertise that can only be acquirsd by speclalized
experience. We do not believe that such sxperience can be
acquired in the atnosphere of an Administrative Law Judge
corps.

Sincerely,

ALICE GONZALES :
Director

Employment Developmaent Department
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May 21, 1990

Edwin K. Marzac

Chairperson

Californias Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303--4739

Daar Mr, Mu;zec:

We have considered the possible revision of the law governing
administrative procedure in California., We are opposed to the
concepts proposed in your May 3, 1990 letter. Since the hearing
officers may not necessarily have the expartise reguired to hear
agency spsoific cases, we belisve thet the existing program
should he continued.

Thank you for the opportunity to comment on this matter.

Sinceraly,

e
Daniel R, iSmiley

Interim Director

DRS /dmw

cc: Maggie DeBow
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Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

I am writing to express the concerns of the 0Office of Statewide
Health Planning and Development about the proposal regarding the
conduct of administrative hearings that the California Law Revisicn
Commission is considering recommending to the Legislature. The
proposal basically has two elements. First, if an administrative
hearing of a state agency is required by statute, the hearing would
have to be conducted by an administrative law judge. Second, all
administrative law judges would be part of a central panel employed
and assigned by the Office of Administrative Hearings in the
Department of General Services. 2Although my Office has no real
concerns about the second part of the possible proposal, we do have
serious reservations about the first element.

There are two types of appeals made to our Office that by statute
are provided an administrative hearing. First, pursuant to Health
and Safety Code Section 443.37, any health facility affected by any
determination made under the Health Data and Advisory Council
Consolidation Act may petition the 0Office for review. The hearing
shall be held before an employee of the Office, a hearing officer
employed by the Office of Administrative Hearings, or a committee
of the cCalifornia Health Policy and Data Advisory Commission
{CHPDAC) . The Commission members are appointed by the Governor and
the Legislature, and represent various facets of the health care
field and the general public. In practice, the decisions that are
appealed are penalty assessments for late filing of mandatory
reports. The Office's policy has been to have such penalty appeals
heard by a committee of the Commission. The proposal being
considered would, if adopted, force us to change this practice.

Additionally, Health and Safety Code Section 15080 establishes a
Building Safety Board to advise the office and act as a board of
appeals with regard to seismic safety of hospitals. The Board
"shall act as a board of appeals in all matters relating to the
administration and enforcement of building standards relating to

hospital buildings..." (H & S Code Section 15080). This Board is
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comprised of 17 members appointed by the Director of the Office
and six ex officio members (non-voting) who are members by virtue
of their positions in state government. The appeointive members
must be from various specified professional categories, with the
exception of four general members. The proposal being considered
would also prohibit this Board from performing its mandated
function.

The Office feels strongly that each of these panels is currently
functioning extremely effectively. The members are experts in
their field and are fair and objective. Because they are appointed
for their professicnal expertise and experience, their judgement
is respected. As the Law Revision Commission recognizes, a key
concern with the central panel idea is that it may not provide
essential expertise in certain subject areas. The Office has found
that using Commissioners and Board nmembers, rather than
Administrative Law Judges, to hear these two specific, technical
types of appeals works very well, and that the appellants are
satisfied with the processes.

We recognize the Law Revision Commission's concern that a hearing
officer employed by an agency might have some difficulty in
achieving fairness and the appearance of fairness in a matter
involving the agency. However, the members of these panels are not
employees of the Office. In the case of the CHPDAC members, they
are not even appeointed by the Office.

The Office also believes that having these impartial panels hear
appeals 1is more efficient and economical than having an
administrative law judge perform the same function, and it allows
us to provide better service to our constituents. We can schedule
appeals easily, and quickly if necessary, and at a time and place
reasonably convenient to the petitioner. We have roughly between
ten and twenty hearings each year and it would be both very
cumbersome and very expensive for us to have to use the Office of
Administrative Hearings for all of then.

We are also reluctant to make the hearing processes more formal
and litigious. Currently our constituents make appropriate use of
the appeals processes available to then. A more formal and
expensive process, for which they would probably feel a need to
retain an attorney, might have to wait longer, and might have to
travel longer distances, could curtail the exercise of the
important right to appeal. We would not like to impose such a
burden on those we serve.

The Office of Statewide Health Planning and Development strongly
urges the California Law Revision Commission not to recommend to
the Legislature that all mandated appeals be heard by an
Administrative Law Judge employed and assigned by the Office of
Administrative Hearings.
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Thank you for the opportunity to comment on this possible proposal.
If there are any questions, or if we can provide any clarification

about our concerns, please feel free to contact Beth Herse of my
legal staff at (916) 322-1212.

Sincerely,

ar1f A. //ﬂ/’f

Larry G. Meeks
Director
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May 24, 1990

Mr. Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

In response to your letter of May 3, 1990, which outiines a plan to have an
administrative law judge or central panel conduct hearings for State agencies,
we have the following concerns.

Our primary concern with this proposal is that Division of 0i1 and Gas
(Division) proceedings for administrative review must be conducted within the
time prescribed by statute. Pursuant to Sections 3352 and 3353 of the Public
Resources Code, a hearing must be held within 10 days from the receipt of an
appeal and a finding rendered within 10 days after the hearing. Whether an
administrative Taw judge or central panel would be able to respond within the
time constraints prescribed is questionable. Our experience with hearings
involving administrative law judges indicates that decisions were not issued
for 2 to 14 months from the hearing date.

Normally, our hearings concern very technical and complex issues. A broad
background in geciogy, hydrology, and petroleum engineering is necessary to
fully understand most issues and to make an objective decision. The Division
has this necessary expertise, thus enabling a review to be obtained within the
strict time limits.

Further, we object to the suggesticn that an administrative law judge or
central panel is needed to provide a neutral hearing officer to help achieve
both fairness and the appearance of fairness. It has always been the
interest of the Division to provide administrative proceedings that afford
the applicant a fair hearing. The internal-review procedures and the
provisions for appeals to the State 0il and Gas Supervisor and the Superior
Courts serve to assure that no person in the Division may use the compliance
and enforcement procedures in a capricious or arbitrary manner.

It is incumbent upon an agency to be sensitive and respond to lTegitimate
concerns and criticisms. This agency has been shown to be objective and fair
in its findings. In the many years the Division has been conducting hearings,
only one finding has been overruled by the Superior Court. In addition, no
complaints have ever been received indicating the Division did not provide an
objective or fair hearing.
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In summary, the authority for enforcement actions and issuance of civil
penalties without lengthy hearings or formal court action expedites and
simplifies the entire process, thereby making it more efficient and effective
for both the agency and defendants. We cannot see how such changes to the
conduct of administrative hearings would improve the current process.

We therefore oppose the proposal of making it mandatory for an administrative
hearing to be conducted by an administrative law judge. Instead, a State

agency should be given the opportunity to choose whether an administrative
law judge is deemed necessary.

If you have any questions, please feel free to call me.

Sincerely,

,1.*—191
M. G. Meffer

State 0il and Bas Supervisor

MDS :MGM: ju
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Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

The Public Employment Relations Board (PERB or Board) is in
receipt of the Califeornia Law Revision Commisgsion staff
recommendations concerning the reassignment of administrative law
judges (ALJ) to a central statewide panel to serve all state
agencies. The Commission staff recommends that PERB ALJ's not be
reassigned to the central panel, and the Board is in agreement
with this recommendation. That PERB ALJ's not be reassigned to
the central panel is the position of this Board, and we are
pleased your staff accepted the Board’s position and rationale.

To save Commission members’ time at the public meeting on May 31,
1990, the Board will not testify on staff’s recommendation.
However, representatives from PERB will be present to answer
questions the members might have. We trust the Commission will
accept the staff recommendation or, if a different conclusion is
to considered, that the Board be notified and given an
opportunity to express its views.

Thaak you.

Sincerely,

¢ A‘#W__—-—
Deborah M. Hesse

Chairperson

DMH/ab
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May 24, 1990

Edwin K. Marzec

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 94303-4739

Ee: Emplovment of administrative law judges and hearing officers

Dear Mr. Marzec:

Thank you for your letter of May 3, 1990 asking how the
California Public Utilities Commission (CPUC) views proposals
that would remove administrative law judges (ALJs) from CPUC
employment and reassign them to the Office of Administrative
Hearings in the Department of General Services (OAH), which would
in turn provide ALJs for CPUC hearings. The CPUC strongly
cpposes such proposals.

Let me first explain that the Public Utilities Commission's
status as a constitutional agency and the history of the
Comnmission's decision-making process have important ramifications
for the issue you have raised. Constitutional provisions as
provided in Article XII, Sec. 2 state that "Subject to statute
and due process, the Commission may establish its own
procedures.” CPUC commissioners, as individuals appointed by the
Governor, are made ultimately responsible by the Consitution and
by statute for rendering decisions and establishing policy for
the regulation of utilities. AaAs a consequence, when the CPUC
commenced operations in 1911 as the Railroad Commission,
Commissioners conducted hearings themselves. Many years later,
hearing officers, the precursors to tcday's ALJs, were hired to
assist the Commissioners in conducting hearings and developing a
record. The key point is that the ALJs were intentionally
positioned to work closely with and assist the Commissioners in
the hearing and decision-making process, not to serve as
decisionmakers with status independent of the Commission.

Article XII, Sec. 2 provides the Constituticnal basis for
establishing the procedure of installing hearing officers/AlLJ's
to assist the commissioners. The Commission is generally exempt
from the provisions of the Administrative Procedure Act. Thus it
is not only appropriate, but necessary, to distinguish the CPUC
from other state agencies both in terms of the procedural
requirements they must follow and the function of ALJs within the
agencies' day-to-day activities.
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Your letter notes that a key argument for the use of a central
ALJ panel is the appearance of fairness when the ALJ's "“career
path is not controlled by the agency against which the officer
may make an adverse decision." This rationale is not applicable
to the CPUC. Unlike ALJs who primarily review benefit or
licensing determinations already made by the agency that employs
them, CPUC ALJs do not review determinations already made by the
agency, rather they draft the agency's initial decision. Also
importantly, much of the work of CPUC ALJs does not involve the
application of a pre-existing set of rules to particular
individuals. For example, much of the workload of a CPUC ALJ
consists of utility ratemaking cases. For another example, CPUC
ALJs preside over generic cases designed to examine the structure
of an entire segment of the utility industry and to determine the
types of utility services which should be available to the
public. Both proceedings require intense technical knowledge of
the industries under CPUC jurisdiction. The importance of
expertise required cannot be stressed too strongly.

Just as in the CPUC's early days, such policymaking decisions
require close cooperation between the ALJs and the CPUC's
Commissioners. The Commissioners are the only individuals vested
with constitutional and statutory responsibility to make these
policy decisions. Enployment of the CPUC's ALJs by a separate
agency, in a misguided and inappropriate attempt to make the ALJs
more independent of the Commissioners, would interfere
significantly and in a number of ways with the existing working
relationships between the Commissicners and ALJs which are so
essential for effective decisionmaking.

First, ALJs often work with the Commissioners in drafting the
changes to the ALJ's proposed decision that are incorporated in
the Commission's ultimate decision. As the apparent purpose of
removing the AlLJs from the CPUC is to restrict Commission access
to the ALJs, and vice versa, it seems extremely unlikely that
this practice could continue if the ALJs worked for a central
panel at OAH. This change would deprive the Commissioners of the
assistance of the person most knowledgeable about the record in
the proceeding and diminish the influence of the ALY over the
ultimate decision. Thus, rather than increasing the efficiency
of the CPUC's decisionmaking, the use of a central panel would
substantially hinder our decisionmaking and require the
employment of additional CPUC personnel to assist the
Commissioners in reviewing and revising proposed decisions. It
must be pointed out, however, that such additional advisors could
never be as valuable a resource to the Commissioners as the ALJ

who presided over the hearings and assembled the evidentiary
record.

Second, in keeping with longstanding practice, CPUC ALJs operate
under an assigned Commissioner system where a Commissioner is
assigned jointly with the ALJ. 1In larger cases it is not unusual
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for assigned Commissioners to issue rulings, shape the course of
the proceeding, include and exclude issues, and set priorities
among issues. If ALJs were located in the OAH they would not be
available to the Commissioners to do this jointly =-- either the
commissioner would do it and the ALJ's function would be reduced
to hearing evidence and preparing a proposed decision, or the ALJ
would inappropriately, and perhaps unconstitutionally, assume all
of these functions. Without the ability to confer with the
assigned Commissioner, the ALJ might well render procedural
decisions in conflict with the assigned Commissioner's
intentions. This would simply result in lengthy delays in
reaching final decisions and inconsistent management of the
CPUC's docket of cases.

Worse vet, if the CPUC's ALJs were employed by the OAH, thus
severing the long-standing relationship in which ALJs work for
the commissioners, the CPUC could lose the ability to contrel its
own caseload. This untenable result would likely follow because
the Commission would no longer employ the ALJs or control their
schedules, which in turn control the schedule of all CPUC
hearings. Moving the ALJs to another agency would cost the CPUC
the flexibility to coordinate related decisions assigned to
different ALJs since the CPUC would no longer control the
scheduling or order of decision output. The importance of this
point cannot be overstated as it is absolutely critical for the
effective management of the Commission's business that certain
related cases are decided on a timely basis in a predetermined
order. The most salient example are the yearly rate cases, in
which the Commission must reach a decision in the rate of
return/attrition proceedings early in November in order to
include their rate impacts in the general rate case decisions
which have to be signed out before December 31st. We view it as
highly unlikely that the CPUC's demanding caseload can be
effectively coordinated if a key resource, the ALJs, are

controlled by an outside agency faced with competing demands for
ALTs and hearing time.

Even more grievous, since the ALJ would be part of a different
agency, the ALJ would likely lose the assistance of the CPUC's
Commission Advisory and Compliance bivision (CACD) for the
calculation and preparation of tables and advice on complex
subjects such as rate design. In any one of the last few years,
the absence of such communication between the ALJs and the
Commission's CACD staff would have created absolute chaos during
the crucial decisionmaking periocd in November and December, and

would, under nec uncertain terms, jeopardize the best interests of
consumers,

Finally, the CPUC needs ALJs who are expert in a number of
fields, including engineering, financial analysis and public
utility economics. To ensure the availability of such expertise,
the CPUC generally employs as ALJs persons who have previously
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worked for the Commission, both lawyers and non-lawyers, with
these extensive backgrounds. This degree and diversity of pre-
existing expertise would, in our view, be impossible for the CAH
to duplicate, even if it had a separate. sub-panel specializing in
public utilities cases.

We shall be pleased to send a representative to the Law Revision
Commission's May 31st meeting to address these issues further and
to answer any questions you or your fellow Commissioners may
have. I sincerely appreciate the interest you have demonstrated
in our agency and your willingness to consider our views on
matters which are so vital to the effective functioning of the
Public Utilities Commission.

Cordially,
G. Mitchell Wilk,
President

cc: Commissioners
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Mr. Edwin K. Marzeo

Chairperson

California Law Review Commission
4000 Middlefield Road, Suite D02
Palo Alto, CA 94303-4739

Re: Centralization of Administrative Law Judges
Dear Mr, Margect

This is in response to your letter of May 3, 1990
. concerning the potential reassignment of Administrative Law Judges
and hearing officera from state agencies to the Office of
Administrative Hearings, The State Board of Bqualization opposes
the proposal)l that hearing officer functions be transferred from
this agency to a centralized agency created to handle all
administrative hearing functions,

The State Board of Equalization is a constitutional
agency made up of four members elected from EqQqualization
districts, and the State Controller as an ex officio member. The
Board is unigue in state government because it is a popularly
elected board, It is directly answerable to the people for its
own actions as well as those of its employees. This direct
accountability contains an inherent incentive for fairness and
impartiality that is not present in appointed bodies which are at
least one step removed from the electoral procaess, |

The Board is sengitive to the concerns of taa¥a¥ers with
respect to the issues of falrness and the perception of fairness,
The Board spongored the Taxpayers' Bill of Rights, incorporated
into the Revenue and Taxation Code at Section 7080 et seq,, EO

- ¢odify the principles of biag-free tax administration, It
established an Appeals Unit to separate the judgment function from
the advocacy function,
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The Legislature has, through the Taxpayers' Bill of
Rights, expressed a concern about the length of time required to
resolve petitions for redetermination and claims for refund, That
legislation required the Board to adopt a plan to reduce the time
required, 1In order to give effect to these legisglative concerns,
it is important that the Board have direct control over the -
activities of the hearing officers, the number of persons assigned
to the hearing function, and the scheduling of hearings, Removing
the hearings from the jurisdiction of the Board to a central panel
controlled by the Department of General Services will mean that
this direc¢t concern with the administration of the tax laws will
be lost, Demands of other agencies will have equal demand for the
time of hearing officers at the central panel, PFurther, the
transition will inevitably lead to slowdowna in the hearing
process,

The Board enforces and administers the California Sales
and Use Tax Law and other eXcise taX lawa concerning alcoholic
beverages, cigarettes, gascline, diesel fuel, electricity,
telephone services, hazardous waste, and &o0lid waste. The Board
collects approximately $15 billion a year in state excise taxes,
and $4 billion a year in city, county, and district taxes, for
distribution to local governments,

In the course of its audit activities, if the Board finds
that there has been an underpayment of tax the Board may compute
and determine the amount required to be paid. The Board is
required to issue a written Notice of Determination to the
taxpayer. The taxpayer, if it believes the assignment is
erroneous or excessive, may file a written Petition for
Redetermination. During the pendency of the petition, the tax
need not be paid. By statute, the taxpayer is entitled to an oral
hearing before the elected Board.,

The Board has established an Appeals Unit made up of
attorneys in the Staff Counsel ¢lassification and auditors in the
Supervising Tax Auditor classification, A Petition for
Redetermination is initially scheduled for a preliminary hearing
before the staff hearing officer, It is expected that at the
ataff hearing the taxpayer will present all ¢f the evidence that
supports the taxpayer's position, It is the primary purpose of
the staff hearing to establish the facts in the case and the
application thereto of the law and requlations. The hearing

¢fficer then prepares his or her Decision and Recommendation to
the Board,

If the recommendation is acceptable to the taxpayer, the
matter is scheduled for action before the Board on the Board's

786£-vZE-976 :73L  SYILAYNOAYIH 010HS 308
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nonappearance schedule for final disposition., If the taxpayer
disagrees with the recommendation of the hearing officer, the
taxpayer is entitled to, and may request, an oral hearing before
the Board, The oral hearing is a de novo proceeding. The

taxpayer may subpoena witnesses, The statements are taken under
oath or affirmation,

At the hearing, the staff is represented by a member of
the Board's legal staff or by a member of the Board's audit staff,
both of which are administratively separate from the Appeals
Unit. The Chief of the Appeals Unit attends the hearing to
outline orally to the Board the facts and issues, and to prepare a
Statement of Action to be transmitted to the taxpayer consistent
with the disposition of the case made by the Board., The decisions
of the Board are not denerally reported, but are reported as
minute orders only. '

If the decision of the Board is adverse to the taxzpayer,
the taxpayer may pay the tax and, upon denlal by the Board of a
Claim for Refund, file a Sult for Refund in the Superior Court,
Tha Superior Court proceeding is a de nove proceeding,

As stated above, the State Board of Equalization opposes
the proposal that the hearing officer function be transferred from
the agency to & centralized hearing authority. We are generally
in agreement with Professor Michael Asimow's conclusion, in his
analysis of OQctober 1989 prepared for your commisaion, that the
case is not strong enough to support a government-wide removal of
hearing officers from the agencies for which they hear cases. We
particularly think that such a removal would be inappropriate in
the case of a taxing agency--especially a taxing agency whose
activity is directed by elected officials.

The concept in question is incompatible with good tax
administration., One of the most important principles of tax
administration is the principle of uniformity. This principle has
twe components - uniformity of interpretation as between taxpayers
on a contemporaneous basis, and uniformity of interpretation over
time, Taxpayere in the same c¢ircumstances must be subject to the
same tax burdens, Taxpayers must know how the tax has been
applied in the past, so that for tax planning purposes they will
know how the tax will be applied in the future,

The Board is thus vitally concerned with the issue of

‘accuracy. The hearing process must produce a result that is

factually correct in each case and a result ipn accordance with the
publi¢ interest and with the objectives that the Legislature has
sought to achleve in creating the tax pregram. The Board is
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concerned with the relationship between accuracy and the issue of
specialization and expertise, Tax law i8 highly technical. Tax
law is a specialty recognized by the State Bar, The Board's
review staff is fully familiar with the relevant statutory
provisions, case law and regulations, The review staff is
familiar with the continuing administrative decisions of the Board
itaelf, as it processes its oral hearing calendar. The hearing
officer, as enployees of the agency, are acutely attuned to issues
of confidentiality. The Board is concerned that if the hearing
function were transferred to a central administrative hearing
agency, there would be a loss of structure, consistency and
confidentiality, with no offsetting benefit,

Additionally, the issue of centralized versus
decentralized administrative hearing service was studied by the
Department of Finance in 1977. The Department concluded at that
time that *"Policy considerations aside, there is no ¢lear and
obvious evidence that a centralized administrative law court would
be either functionally or economically preferable to the present
decentralized structure.® We suggest that there is no evidence
today of any demonstrable social or economic benefit to be derived
from centralizing responsibility for review and evaluation of tax
assessments,

Por the reasons state above, it is the view of the Board
that it would best be able to carry out its dutles to enforce and
adrinister the tax in a fair and equitable manner if it were to
tetain its intarnal review apparatus,

Sincerely,

Cindy RZmbo

Executive Director

CR:st
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May 21, 1990

Mr. Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

I am responding to your letter of May 3, 1990, concerning the
recommendation to remove Administrative Law Judges and Hearing
Officers from state agencies and reassign them to the Office of
Administrative Hearings, Department of General Services. I
disagree with this recommendation.

The State Personnel Board is a constitutional agency with quasi-
judicial authority to review adverse actions, rejections on
probation, and a variety of other matters involving primarily state
civil service employees. The State Personnel Board has and
continues to function as a neutral agency in deciding these
matters. We believe that the employment of Administrative Law
Judges by this agency has functioned effectively and efficiently
over the years, especially considering the expertise and knowledge
developed by the Administrative Law Judges while employed in our
agency. I do not believe the specialization of Administrative Law
Judges at General Services provides the eguivalent.

I can appreciate the interest in creating an organizational
appearance which portrays the fairness of Administrative Law
Judges. I have considerable difficulty in accepting that
Administrative Law Judges employed by General Services would appear
more fair than the State Personnel Board. General Services is an
agency headed by a Governor’s appointee, an agency which takes
numerous adverse actions and an agency which would be an interested
party and have a vested interest in the adverse action decisions of
the Administrative Law Judges.




Mr. Edwin K. Marzec
May 21, 1990
Page 2

Finally, I don’t think the concern regarding control over career
paths is relevant for this agency. This department, unlike General
Services, rarely takes an adverse action or rejection on probation.

In summary, any proposal to centralize Administrative Law Judges,
which involves the staff employed by the Board, would be opposed.

GLORIA ON

Executive Officer
(916) 445-5291
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Edwin K. Marzac, Chalirman
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alte, California 94303-4739

Dear Mr. Marzac:

In re: Conduct of Adminiatrative Hearings

Pursuant to a conversation with Mr, Sterling of your staff, the
following comments are submitted on behalf cof the Department of
Transportation concerning the guestion of whether, in the case
of administrative hearings required by statute to be conducted
by state agencies, the hearings should be required to be
conducted by an administrative law judge from the Office of
Administrative Hearings. Acguments stated for thls include the
object of falrness and the appearance of fairness, and the
influence of the potential impact of a decision adverse to the
agency on the hearing officer's career. These arguments are
with apparent reference to those types of hearings where the
state agency assumes the role of prosecutor and judge.

Firsl, there are certain cases where hearings are required by
statute, without the public agency assuming that dual role.
See, for example, the Subletting and Subcontracting Fair
Practices Act, Public Contract Code sectbion 4100 et seq.
There, hearings may be held by a state {or local) agency to
resolve a dispute betwsen & prime contractor and subcontractor
regarding the 1listing of subcontractora for a construction
project. Ordinarily, decisions are made by an engineer, with
knowledge of technical matters. No purpose would appear to be
served by referring such hearings to the Office of
Adnministrative Hearings, especially when any delay could
adversely affect an ongoing construction project.

Consider also the review of Relccation Assistance
determinations, where the role of this agency in the appeal
process is a matter of both state and federal law (Government
Code section 7266; 49 C.F.R. section 24,10).



Edwin K. Marzac
Page 2
May 30, 1990

Second, even where otherwise appropriate, any referral to an
outside hearing officer should be limited to those cases where
a hearing is expressly required by statute. The argument that,
in the absence of a statutory requirement, constitutional due
process requires a hearing {c.f., Merco Conat. Cngineers, Inc.
v, LOs Angeles Unified School Dist. (196%) 274 Cal.App.2d 154)
should not be the basis for referring informal hearings to an
outside hearing officer. To fail to limit referral to cases
where clearly required by statute would expose agencies to
uncertainty, as well as to a nonsubstantive argument which
could cloud the process,

There are many examples ¢f informal hearings which, although
not required by sLatute, are afforded in connection with public
contracts. Consider, for example, the relief of bidders (see
Public Contract Code section 5100 et seq.) and the evaluation
of good faith efforts of bidders to achieve Minority Business
Enterprise Goals, Malters relating to the responsiveness and
responsibility of bidders should be left to the awarding
agency, (See City of Inglewoud v. Superior Court (1972)

7 Cal.3d 861, 870-871; Taylor Bus Servicve, Inc, v. San Diego
Bd, of Education (1987) 195 Cal.App.3d 1331.) If any
discretion is to be exercised in such vases, lt should be that
of the contracting agency., (See M, Steinthal & Co. v. Seamans
{(D.C. Cir. 1971) 455 F.2d 1289, 1301, 1303).

In summary, if any such administrative hearings are toc be
conducted through the Office of Administratlive Hearings, that
requirement should be limited to specifically identified Lypes
of hearings expressly required by statute, excluding those
which properly belong with an agency decision maker.

Very truly yours,

2/
ICHARD W. BOWER
Assistant Chief Counsel
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Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 54303-4739

Dear Mr. Mar:zec:

This is in reply to your letter of May 3, 1990 to David Kennedy,
Director of the Department of Water Resources. Your letter
requested ocur views on your Commission's study of the
desirability of having all statutorily mandated hearings of State
agencies conducted by administrative law judges (ALJs).

The Department of Water Resources is certainly not opposed to the
concept of a centralized panel of ALJs. Nor are we opposed to
the concept of giving State agencies the flexibility to use ALJs
in particular, specific statutorily mandated situations.

However, because of the unique engineering nature and stringent
operational requirements of this Department, we are concerned
about any effort to mandatorily require the use of ALJs in all
situations.

Our concern is based on the fact that several types of hearings
for which the Department has statutory authority are especially
time and expertise critical. Two examples that readily come to
mind are certificate revocations for unsafe dams and hearings
related to substitution of listed subcontractors on public works
contracts. With respect to the latter, the contracts often
involve flood contrel projects or projects involving the State
Water Project. It is our view that having to rely on outside
personnel (typically non-engineers) to make recommended
engineering-related findings and conclusions could lead to
delayed decision-making on these matters and otherwise compromise
the State's best interest.

As a final thought, it should be pointed cut that mandating ALJ-
conducted hearings in an across-the-board manner can be expected
to dramatically increase the costs of such hearings for all
parties concerned. This is because of the likelihood that
participants in such hearings will typically employ cocunsel to
advocate their positions before ALJs. At least as far as this
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Department's experience is concerned, I am not convinced that the
resultant increase in costs would lead to more equitable results.

Please contact me at (916) 445-8207 if you need further
information concerning our position on this matter.

Sincerely,

\)eﬁfwo (UM‘&_,

Susan Weber
Chief Counsel
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Mr. Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Rcad, Suite D-2
Palo Alto, CA. 94303-4739

Dear Mr. Marzec:

As Administrative Law Judges at the California Agricultural Labor
Relations Board, we oppose the concept of a central panel of
hearing officers who would conduct all administrative proceedings
in the state, even if there were provisions to accomodate the need
for specialization. And, if such a panel were created, we strongly
believe we should not be included.

First, let me briefly state our concerns about the central panel
concept. We do not believe it is a foregone conclusion that such
a move would result in either efficiency or economy. Nor do we
believe it would guarantee or even measurably improve the
independence of ALJs.

CAH now has about 24 judges; the new panel would have about 700
judges. Such a dramatic increase would mean a significantly more
bureaucratic structure which might well reduce efficiency. The
Department of Finance in 1977, after considering a similar
proposal, rejected it, saying it was not convinced a central panel
would be more economical that the present system and that, in fact,
it might be more costly. A copy of that report is enclosed.

The bigger bureaucracy causes other concerns. One of the reasons
given by the Commission for expanding OAH intc a comprehensive
central panel is to avoid even the appearance of undue influence
on ALJs from within the agency where they reside. Such a large
agency would be a political powerhouse and might well result in
more politicization vis a vis ALJs rather than less.

The inevitable supervisorial layers would mean substantive review
of ALJ decisions with increasing opportunity for "suggestions'" that

revisions be made. If such pressure emanated from the top
political appointees, it would bhe much harder than now to isolate
such pressure and to trace it to its source. Further, the

opportunity for undue influence is manifestly more likely if all
ALJs in the state are in one agency since it is unlikely that every
state agency which now employs ALJSs would succumb to a temptation
to interfere with the independence of ALJ decisions.

Despite the fact that our agency has a history of being accused of
being politically biased, it has been remarkably free of such
pressures. We believe, however, that if the Commission feels this
is a problem in other agencies, or simply a potential problem to




be headed off, the best approach is to deal with it directly. One
possibility is promulgating a code of ethics and/or cther laws for
ALJs and agency heads to prohibit such interference. We recognize
that, as with any other such rules, they can be wviclated in both
blatant and subtle ways. But, at least the rules would set
standards and could be enforced whereas establishing a central
panel in the hope that it would achieve the desired end does not
accomplish even this much.

Second, for a number of reasons, we believe it would be
inappropriate to include ALJs from the ALRB in any such central

agency. our agency is closely modeled on the MNational Labor
Relations Board which has always maintained its own staff of
hearing officers. Statutorily, we are bound to follow its

precedent where applicable.

In the 55 years that the NLRB has been in existence, it has created
a substantial body of legal precedent; currently, there are more
than 300 volumes of NLREB decisions. There 1s alsoc an extensive
body of federal appellate and supreme court cases interpreting the
NLRA. Additionally, there are the 15 vyears of accumulated
precedent under our Act where the ALRB has tailored the natiocnal
law to fit California agriculture.

Labor law is a speciality. Few general practitioners venture into
the area; the State Bar has even been considering certifying it as
a special field of practice, like tax law. We, like the ALJs at
PERB, are specialists within labor law.

Even if a central panel were to have specialists designated for
labor law or agricultural labor law, expertise would be lost by
isolating ALJs from the ALRB. The NLRB is recognized as an expert
agency, and its expertise is accorded deference in the federal
courts. Our agency has similar status. Expertise derives in no
small measure from the fact that ALJs benefit from being surrounded
by the day to day administration of the law and being aware of
ongeoing issues and agency procedures. Similarly, the agency
benefits from the ALJs who, at least at the ALRB and PERB, are
among the most long-term employees. They are a significant part
of the instituticonal memory of the agency.

Especially in hearing election matters, which are investigative in
nature, agency expertise is wvital since the role of the ALJ, who
in this context is called an Investigative Hearing Examiner, is to
elicit the facts on his or her own rather than relying primarily
on the parties. This requires not only familiarity with the
applicable legal precedent but alsc the industry and the agency's
election procedures.

Another aspect of our specialized role argues agalnst including us
in an expanded OAH. Both the ALRB and PERB often handle long and
complex cases. The ALRB currently has pending before it a backpay
case involving over 200 employees which required over 54 days of
hearing and voluminous exhibits. California, aside from Hawail,



is the only state with a meaningful agricultural labor relations
statute. Adapting traditional labor law principals to this new
arena requires extensive factfinding and legal discussion which is
quite different from the function of a number of other agencies
where the law is gquite settled and the main concern is processing
cases as quickly as possible.

Early in its history, the ALRB experimented with using ALJs from
CaH. The differences between the needs of the two agencies was
quickly apparent. The cursory decision in one such case, which
followed standard OAH procedure, was so deficient that the Board
felt compelled to comment on it in writing and to reconsider the
matter de novo. This decision, as well as two others written by
hearing officers from the central panel, simply did not contain the
depth of analysis which the Board members and practiocners expect
from an agency modeled on the NLRB.

We note that Wisconsin, which is listed in your Memorandum 90-3é
as a central panel state, was one of the earliest states to create
a state labor board, and it has always maintained its own staff of
hearing officers. Specialization within the central panel was not
deemed appropriate there, and we do not believe it is appropriate
here.

We appreciate the opportunity to express our views and hope they
will be of assistance to you in your evaluation of this proposal.

Sincerely,

L loe TS0

Barbara D. Moocre
Thomas Sobel
Jim Wolpman
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The vepartmen® of Generz! Services’ 077ice ¢of Administrative
Hzerings, with the State and Ccnsumer farvices fSgyency concurring, requestzd
an invantory ¢f the Siate's various cuesi-dudicial hearing units. Their
intent was that we find the extent to wiich &gencies ¢ state ocvernment
might be holding adminictrative hearinns cutside itho authority of th
Administrative Procedure Act (APA) and to gather, for the Tirst time, the
hasic information necessary to determire the aparooriaieness of "universal

apntication of the APR," 1.z,

centraiized adninistrative hearings.

The work plan for this repovt was cesigned to 41711 the reguested
inventary for the Gffice of Administrative Hearings and to provide for the
parsibility ef a more detailed workload study. The detaiied study had
been reguested by Denariment of Fi-ance budg:zt staff confingent upon cur
discovary of sionificant fizcal advantages %o centrzlizaiio... Ve feel
that this report oroavices the {rformetien necesssvy to initizte the policy
docision process. Furthar, since no appairent significant Fiscal sovings
acerue to rentralization of ecainistrative hearin 45, we bolfeve that a
cetailed worklnad and steffing analysis weculd moust anprourictely foliow
the development of & cunsistent state puticy towerd cuasi-judicial admin-

istrative hearinas

i1




e would like to thank the many representatives of the State's
variors administrative hearing units who zssisted us in our ccmpiiation
of dzta. Specia) thanks are due Mr. Jack Cievenger, Chief Administrative
iz Judge for the Unempioyment Insurance Appeals Board, and Mre, Herper:
Hororiga, Director of the Office of Administrative Hearings, for fheir
contributioﬁs t0 cur undersianding of the aduinistrative hearing
process.

This report is the secord in a series of Depertment of Finance
studies of "centrziized versus decertralized" services. °Phase I (Report
Humber D77-40, dated August 1977) was published in December 1577
and incivied reviews of pildings and grounas, space management, fleet
administration, records mansgament and ofvice mechine repair., Phase 11I,
due for comeietion Spring,'lg?a, concerns State Police services.
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JOHK H. PARKER
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Tnis report presents original reseairch data resultinc from the

first cencrencnsive veview of thz State's administrarive heacing units.

2
-

seentv-5ix agencies holding cuasi-judicial hezrings cre diccussec and Z
Lf those are compared in & detailed display of jurisdictionai, caseload,
Loatfing and prececvral data.

Based vpun our review, we conclude that:

o Al of the State's quasi-jucicial hearing units a2
operating consistent witn statutory authority. It is
neted, however, that in most cases, statutory zuthority
does not oreclude contracting for adjudicitory services
frem the Office o Adminisirative liearings.

¢ Many zdministrative heavinos are conductes by hearing
ciTicers who are emploved by the agency inveived in the
tisputs.

Q@ The extreme ra“ae ir. cece compiexity and co eload volume
fourdd anong the various hecrine units make relative oroduc-
Livity con,ar1=o1s of doubifui vaius, Jiven current data.

L The guztific:tions @nd salary ranges of fhe rearly 00
acmirietrative adjudicators vary considerghly.

There are <trong opposirg arguments conceraing the zppropriateness

%
“ty

z decentralized hearine function with agency-emniayed heoring officers.
“230iuticn of these imporiant policy issues is more crucial to the present
¢ebate concerning the crnanization of Tair hearing processas than are the

sotaited coet aralyses of such £ charne.




we reccrmicrd that the Office of Admiristirai<ve Hearings (0AR)
noderate the rolicy diccussions conserwirg tne '-.Issuee- crgociaved with a
centrelized hearing funciion. S.fc:t-utorgr o bzac'g'eta.z";; shemges affeciing
the Sigte's current dcegrmirgiised process snouid reflect the tnputs
of adjudicators ac well as the State Bar, cffocted prosrom managers and
Tient gmoups., The suthority for 0AH to undertake <uch an effori
is founc in Governsent Code Section 11370.5. .

Poiicy considerations aside, there is no clear and obvious evi-
dence that a centraiized adninistrative law court would be either func-
ticnally or ecencmically oreferable to the present giatantra'iized structure.
Theirefore, we reccmmend no change at this time.

To retain its value, the materizl gathzred Tor this repcrt should
be maintaired, ard we recormend tLJu the G;fice of Adninistretive Zearings,

1

uncer its auihsrity found in G“Jeran,..t Ccde Sectior 1:370.5, exrmy cut
net

nsLn ,tfm.
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CHAPTER I
INTRODUCTICH

The Staté’s verious boards, commissions and cepariments hold
ree distinet tysas of administreti : pearings. First, are internal
manzgenent hearings dealing with the routine administrative cefails of
&r crganization: ar example would be departmental budget hearings. HNext,
cre the guasi~iegislative hearings helc by an agency to secure input from
interested parties ccncerning rule-making or poiicy adopiion. The
whird tyne of administrative hearings, and tie subject o this report, is
the quasi-judicial hearing ~ the foymal prucesses of dispute resclution

.. 2n a state ageacy ang an agarieved party that sust be exhausted
dor to judicial review., The (aliforniz Administrativs Procadure Act

is the nrimary auide fer the State's acministretive
V - -

i/

fAPLY, 2c¢opted Tn 1945

ceiciication hearings.”  The verious sectiont of *he APA define the
stens vhich must Le taken by iistad agencies to provice "due process”
s
L

Zo olients who are affected by agency acticns. The purpose of The
"4 was to provice a farun for administictive cppeal of a decision,
=ie, or regulation mide by zn agency or 2 representative of an agency

whics would have a detrimantal effect cn the rights of Zhat agency's

1/acvernment Code S2ctions 1150 3 11528,

Z/7h2 reguivement Yor atministrative Fg“ﬂCTES te provice for an
Jdministrative sppzal precess containing elements of “due process” ig
reinforced by LL.S. Supremz Cowrt Fu| nﬂs Gulaters ws  helly 387 U.S. 2De,

f\f
Ja
’i??" imited States vs. Mestern Pacific Raitroed Co., 352 U5, 59,
63-64, 77555. 167, i85, 1 L.La. ad 125 (1955},
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ctiznte. Oiner authorities and Tzozl standzrds for the conduct of
administrative hearings range Trom the Stite Constitution to Federal

regulations. . :

O

Quasi-jiudicial heerings era conductes by about saventy state

czencies cnd cever 2 broad spectium ¢f jurisdictional authority, case
compiexity, and proceduras. The OFfice ¢f Administrative Rearings (OAH),

Capartuent of Gensrail faryices, has stated:

rge and increasing number 57 Stite égancies are

eing the application of the Administrative Procedure
to controversies arising fron their administrative
i6Ns. 1ne convenience of & stendircized srocess of
nute resc1Lt1on, the economies of ceniralized personnel
oaretions, and the Tundamentzl feirness of independent
nearing officers are not zvailadle in <he ty.uical adminis-
trative Tawsuit in California.  Yel, those auvantuge;
could be realized if the APA were given universal &ppii-
catien.

Sl TR o N - | e~ L]
-J-nf'lq

Ay 1

e agp

Before univarsal gpplicaticn of th
effc‘t'»ety, it s NeCESSArY o &
departure Trom the APA by State ag

During this study, we have delermined "the scepe of derarture i
&
3] fl

from the APA by statiz agencies,” zpnd this information is displayed

1o the Pocket Supplemant, "Administretive Hearings in Caiiforni

[
[Fg)

tate
Government," and discussed in Chapter I1. The “conveniznce," "eccnomies.”

o7 conssiidated administrative hearings 23 postulatied by

i/Vemorancun, Herbert r\:buu 2, Dir
te Leocnars ¥, Grimes, or.. Sec
June 7, 1977.

4ftor th2 purposes of this siudy, & “deperture from {na APA" wis delined
28 the zaistence ¢f & ersen or Unit h..11“ g departnent or divisign who
hoids wuasi-Jusici2) Razrings withavt onloying the DAH or withaut specs
statetory autharioy oo neld such hea"*zgd.

2.




Qur analysis of the accumulated catz cave no irndication that a

significant fiscal reason for centraiizaticn exists; therefdre, we did

rIt exercise our cption to perform & detailes werklcad and staffing ztudy.

fatur: resciution of the nhilosoohical cenvlicts innerent in the issue

cf cantralization of auministration nesrings may cause such a detailed
5/
workiozd study to become more gppropriate.

+

[ers
ey

:ﬁSL about $51,000 excluding overhezd cocsts end ﬁuuq~s‘ Tiaison tima.

A zimflar stuay of Zugericr Court caseload stindards conducted in

.

cr Cﬂnsulting fees aicne. (Consolidation of the Supericr Court
* yrith twe other uPﬁulﬂq contracts actualiy permitied 1 ‘educed

c¢icaticn system in Californiz 15 larger aud moro diverse tharn

weighted caselead"” studies menticnad chove couid essily cost more.

ine 1676 Judicial Coungit siudy of Nunicipzl Court "weighted caseloads
i$75 by a private corsulting firn was estimatad 2 cost over $50,000

J

}*qq cf apout $37,000 for constit.na fees.) Sirce the administrarive
ju

=

er the Municipal cor Supericr Zourt systems. & study similar to the

-

o it
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CRAPTER 1

THE EXTEWT OF ADMINISTRATIVE HEARIHGS
1K STATE GOVERNFENT

70 aetermine the extent to which edministretive sdjudicatory
reerings are bzing held by stata agencies, the first task is definition
¢f w»hat constitvtes such a hLearing and the second ic to find which
zoencies hald hearings in conformity with the defﬁniticn;

ror thiz siudy, a quasj—judicial hearing was defined as one
t2ving the foiiowing e1ements:i!

1. Al nerties chould give sworn testimony znd have the right to testify.
_ AYY parties chould have the opportcni{y tn cross examing {or quesiion)
witresgas.,
<. P parmznent record of the heavings should be zvailable for review.
. Tn2 haarire should follew {generaiiy) rules of evideniiary and
procedural due procese,

5. The hearing #.¥fica

“5

{ar asuency) should have subpszna power for

rorsons and records.

£, 7The heariag o0fficer should make & proposed/Tinz] decisicn based on
1Az evidencs prasenced.

. Timely novice of the hearing should bo nivea fo aly parties.

<. then cne of the parties is nct ¢umpeteni 1. the Erglish lancuage,
& interpreter siosuld te allowzd to be present.

. ik wegaring should bz opeblic,

Tazce CIENENnts wore zgreed upon by Mr. Hecbert hkorbrige, Divector,

o

CF7ice of Acministrative Heariags, ond Mo Jack Clevonger, Chief
rdministrative Law Judge, Unemploymani Insuvarce Appeais Boarg.

]

-
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These elzmen.s constituted cur screening gwestionnaira, shown

in Appendix A, aad were used to determina which of the State's boar

E!

cormmissions and departments erz concucting guasi-judicial hearings

OF the 123 zgencies contacted, those found to hold quasi-judicial
hearings were igentifi=d for further in-cdepth study. 7Those agencies
which ¢id not pold guasi-judicial hearinie were Diaced on separiie

1ists according o the types of hearings uvsually held, i.e., gquzsi-

legisiative hearings and quasi-iegisiat:ve hesrings with some quasi-

-
i)
-
(]

judicial elements.”  The cgencies holdiag guasi-judicial hearings were
separated into two oroups. C.¢ compriced of agencies subject to tha

& o i
Admirnistrative Procedure Act znd coenducting hearines in a2ccordance with

1 -

that statute end the cther <omprised ¢f agencies which conduct hearings
under authorities other than tre ATA.  Because we sought (¢ describe the
extent of depariure from the APA, wz contacied all of the agencies in
the latier group - the ron-APA hearing units - and gothered their
!E%“CWSES ta pur Teir hearing cuestiornaire, & copy of which is shewn in
Appendix A, orong tha APA heering units, w2 interviawed every unit

except tne Ticeasing Goards within the Deperviinent of Consumer Affairs.

Z/vie exarcised seme su b‘cct]iitj in cur screening process, Fair
nezring elements 4, 5, ond € were considered essential to the
definition of a cuesi-iadicial hkearcing., The absence of one or two
of the remaining giements was consideree "within tolerance,

3/The Tists thowing agencies noiding gurasi-judicial hearings ard cuasi-
Tegislative nhearings eppear in appendix 3, A Jist was ot rade for
agencies helding internal wmeracameni nearings since such hearings are
guite commor throuuhout state government.

4/These 53 ugencies are specified in Gevernment Code Section 11501.

L‘




Those 1icensine bcards unifermiy Tollow the APA &nd use the Agministra-

¢fve Law Judges of the Cirice of AZministrative Hearings tc conduct

57

tkeir hearings whenever the function ic delegated.”

The Tair hezring guestionnaire was ceveioped vrom the foilowing

iist of 17 guesticns, the first 10 of which ware specifically askea by

the OFfice of Administrative Hearings in thair msuorandum requesting this

Stucy:

1. that agencies are conauciing hearincs cutside the APAT

2. What kinds of disputes ere involveu?

1. How many hesaring ovficars ére emploved to conduct suven hearings?

4. Dc the hearing officers write prcposed cr final decisions?

5. Are the hearings recorded, end if so, by what means?

f. Wnhat cchpensation is paid {he hearing officers?

?.‘ Go wny agencies encaae privete hezring officers, and if so, how
WENY for wrat tinds of hearings, &nd at what cempenseticn?

& Uo any hezring officers perform other duties for the agencies, and
{7 s0. what cuties?

o, What statutes [giving nitations) enchble agencies t¢ conduct their
own haarings @with Lheir own staid?

V3. dnar trenc, 7 any, 35 ascertainebie 2' ~u¢ the number of disputes
bzing heard by cazigies outside the Administrative Procedurs /ict?

1. what funding scurces and atiendant controls exist among the hearing

i
(AR

furnctions?
What decision-raview mochanises exist rzlatad to #£4)7

Wnat administrative Tunciisn sverlans are occurring emang hearinc

Jcted by tho boards themsalves du not require an
ive Law sudde.

- e
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14, What circuit-viding overiaps are ocourring

o

nd “.ow much “slack

1)

time" is involvad?

15. What is the ralative {mpact of toth tha size 6F the body of law
being ruied upon and its velocity of change?

16. What are the minimum cualificetions of the hearing officers

{including those grandfathtered)?

—
-~
.

What wra ctier states’ practicas in the area of guasi-judicial
hearings?

The arswers to the preceding cuesticns are cisplayed in the chart
titled "Administrative Hearinas in Califerrniz State Government” and
included as 2 pocket susplement in this report.

To retain its value, the materizl cathered for this report shouid

be maintained, and we reccrmend thet the Of

l.'e

of Admnigtrative Hearings,
. 5/
wider the cuthority found <nt Govermment Cude Seetiom l1370.5,  carry out

m

thie respornsibility.
Raview cr the pockat suppiemant will give the reader an insight
ir~g the breadth of the guasi-judiciai administrative heiring process

rresently found in California State Covarnment. In terms of orgenizational

i.l

size alone, 75 state avengies helding quasi-judicie’ hearings employ nearly

572 hearing offizars whose salaries ercunt to approximately 13 mitlior
&/
goliars per vaar, 3¢ slightly reisxing criteriz for the identification

n
-

of agencics holiding curasi-judicial heariras we could have ingluded several

agencies Trom Awpendix B, List ¢, in this group.

“fvaernmon Coude Sestion 1137005 gdirecis ZFH to:
study th seuinistrative law and procedure in
2ti ite suomit t*s sugcestions o the various
2 4encies i arects of Veirness, uniformity and the
expedition of 553 and to venori 1io recomendations
to the Governer L zturs &v the commencerment of each
gencral sessith....

S/ This cortp?gﬁig extrepulaticn pased upon the approxiogte median sajary
ranze of JZIou ver maata muiliplisc by the numder cf hearing officers.

. 8~




" The principal conciusicns which we roached from our review of

the chart gata are:

¢

California's administrativ: adjudication units, thougn
decentralized, are all cperating consistent with statutory
authority. Among the APA ageacies specified in Govern-
men® Code Section 11501, those with the smaller caseloads
and to use the services of w.e Gffice of Administrative
Hearings while others heve separate hearing unit authorivy.
It is noted, however, that, in most cases, such statulory
suthofity does net preciude contracting for adijudicatory
services from Qfh.

The er:remz range of case complexity Tound émong the
various hearina units makes relative productivity
evaivation amorg hearing ¢fficers of doubtful vaiue,
given current data.

Relative productivity compariscns of hearing unit support
sersenngl would noi be accurate with present data due 2
the broad ¢ifferences in the duties of the staff, the for-
nats of decisions produced, and differences in the written
decigion producticn process in the various hearing units.

itezring Officers' minimum legal queiificaticns vary from
no legal experience to five years' practice as @ member
of the State Dar. Salery ranges vacy accordinZiy.

Many administrative hzarings ere conducted hy "capiive"

hearing officers who arc employed by the agency involved
in the dispute.

L
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CHAPTER 1

(L]

£y
'

CENTRALIZATICN OF ADMINISTRATIVE HEARINGS -
THE ISSUES

California’s administrative acjudication process is, at present,
largeiy cdacentralized. ¥With the excepiion of the Office of Administrative
Hearings, those perscns winc h2ar acministrative disputes are usuaily

enployved Ly the agency invnlved in the dispute, e.g., Administrative Law

-

Judces (ALJs} from the Department of Benetit Paymants, the Public Utilities

somnission, and the Unemployment Tnsurance Appeals boerd. This decentral-
“zzd system.oF "captive’ hearing cfficers js consistent with existing
3¥5tems in other stahes,lj and with CaliTornia ceurt dacisions concerning due
arocess,ﬁf as wcil as with tha conc-at of a2 "single staie agency” 3/

o

- —

“ofaliy respsnsible Tor administration of Tederclly funded programs.
me Office of Adminisirative Hearings nas suggested taat the creseny

ized svstem of administirative adjudicaticn be abandencs and
repiaced with e system wiich would centralize wil of Culifornia's quasi-
Jugicial administirative hearings, The result of such centralization, 0N

feels, vould b2 pocssible savings in numbers of surport persornel, mare

1/w2 caiied the State Attornzy Cenerals' QfTices fir answers to the other
states questionnaire (Aopendix A) to d-otavmiine what crocedures
fennsylvenia, [itinois, Chio, Texas, West Virginia, and idew York had
develosed o deel with adninistrative dispute resoiutizn. A11 of the
states, except Hzw erk, responded vo the t2leghone dnterview.  In
responding ztaites, the Aticrney &enarals! qu1:ha d2seyibad a
dacentraiizeu sysien of agninisirative adjudicazicon similanr
California’s systen,

coleesds vs, Gray (1652 03 CA2d 574, 242 Pig 4B,

HS2ction 204 of the Intercovernmantal Coopzration Aot of 1988 allcus
states {o epply vor and rocoive vaivers 1or tho Single State Ageacy
raatireaent, See siso <45 CFR 205.101(2){14).

:I-
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eTficient utilizetion of the workforce ang available faciiities, eng
stenderdization of the disnute-resuiution prc:ess.ij We have discovered
no csnerete evidonez to support or refyts this hypothesis in its entirety,
Ar issue vaised by OAH as & corollizry to tie issue of centralize-
ticn concerns the "fundamental fazirnecs of indipendent hearing officers”

vig-a-vis "captive" hzaring sfficers. The authurity of fome agency

zanimistraiors 1o change or reject « heering oificer's 1nzal determination
is seen DY som2 2s &n Tnepprodriate power. Tois argument must be tempered

in the context of “independence" of hearing officers because agency review

of proposed decizicns is not confingd to the decisicns of "captive" hearing

~rh

sificers. Decisicens writien by oAl ALJ's are genera?ij proposed <ecisions

anc are also subject to review by thz agency hHead. HNonetheless, proponents
- o7 "independence” maintain that a hzaving ofvicer whose prepcsea decision

be revizwad by his or her cun egency head will Teel more constrained
+c clusely vellow agency poiicy wi2n writing a decisien than would an
indepencert zdjudicator end Liat cuch consiraint is detrimental £:
Tundamental fairnzss. A related item is iag view “itat fzaring officer
¢h5.:1d not be subjggted w0 salary whl rreTooion fuTluences Trom the zoency

I
wivizh they serve
Ancther poirt raised by zdvocatss of indepgndent hearing units is

that the ¢Tients of o azency mav not 221 that - hearing ofvicer emwployec
By the agancy with which they are iu dizsute wily Yairiyv consider their
crgumznts and evidence even though &1 the elements of dua process may

be rcrasent Juring the hoaring.

Livamgrandum, Heroert Neroriga, Sivegvos DAH, 0 Lacnard Grimes, Jr.,

T Secvetary foo Agriculture ard Services, cune 7, 1977.

s/quoted Tran @ |Eau rzrovt of the S¢zte Bao fommitiez on Adminisiralive
foerczies zna Tri praals oy hr, G2orze Cozn, Tormer Divector of 044,
aurinr? & recent Stats By svmnesivm on administrative lew. The full
cext of Hr. Coan's remarzs con pe found teoirming on pece 185 o7 the
Procecdints of Yo Puolic Lawv Section, rublished vy the State Ear
nid Zetod Scoptusher 250 (57

-
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Tha proponents of “captive" or zgency-smployed hezvine officers
paint out that the "captive" hearing officer has more experéise in the
taws dealing with the particuler agency 2nd thet this experi1se results
in Teir, spmedy. and inexpensiva zcministrative zdjudication. Further,
the decisions of “"captive” hearing ¢fficers are sesn as wore
censistent with nast decisiors and with agency policy. It is this last
roint, “consistency" of dacisicas with agency policy, thai fires the
philoscphical enmity betwean oppeonents and proponents of “captive”
hearing officers. These sunnorting agency-employed hearing officers
fez] that the hearing unit should be an instrument of pc1i;y enforcemant
assuring that the policies of the agency are apn]ied consistentiy to all
¢lients of the agency through all levels of agency administration.
Chponents ¥2e1 that the hearing cificer should not be forced into tie
rucn:} me1d but sheuld be free to rule on the poiicies and actions of
czencies without constraint.

Sti31, the philesophical controversy cver centrelization revolves
treend tne cuestion of the "fairisss® of administrative edjudicators. e
sgency employed or “"cantive" adjudicators prov e ¢ "fair hearing?
~nother part of this came issue 1s ervressed by the guastion: Do we
desive to creaie 2n "agministrative law oourt" by céntraiizﬁng all
adninistrative nearings in one body? in answai tc the Tiist question,
the California Supreme Court, in Leeds vs. Gray (1952) 109 CA24 874, has
riled that if the elengats of due process are present in an administrative
keering hela Ly an acency employed adjucdicator then tne parties to that

&/
Zizpute have received a "fair nearing.” Chief Justice Warren Burger

vf/Serarate authority ip requlaijon and stetue also provides for the
existencze of seperate hzaring units withir agencies. Refer to the
"zuthority" linz cn the Pocket Supplemant.

~]4e

R PN R T By ARy oy NI el © WS I~ 7 Yoy Sy

PR

rr e - r——— e -

e e T Y 1 et

U re——




P Y L T

in a spzech given tnis year at the Ra*ionel C(onference on Minor Uisputes.
sponsored by the American 3ar Asscciation, zddressed the sczond question
by sayino: . '

Perhaps some may disaoree, but certzinly thera ougnt

to be a clear conhssnsus onp the propesi'inn +hat the ccmp?ex
procedures, refined and developee vor certain types of more
compiex cases, are *nap'"opr:ate and ever counter-produc-
t*v when applied to the resaiution of the kinds of dispuies
which are the feocus of our eiienticn tocay.

o

Wnzt is begirning tc emerce, through the fog, 1s that we
jawyers and judges--aided znd abettes by th2 inherentiy
Titigious nature of ~m2ricans--have created many of these
problems.

Tt may be that even if w2 dicciples of the iaw do not
invent new problems, we have cone far too 1ittle to soive
them or channel them into simoler mechanisms that will
produce tolerzble resuits.

1f we are comu1ete1j honest, we rmust at least corsider
whether ve ara not in reaiity, somswhat like Fogo the

“ra11ch1id of that ph1:oscpfer-._da"'st4 Yalt helly, wko

praciaiined "ie have mal the enemy, &nd he is us.”

1 €3 ot s u;g=st in fazt the ‘enemy” we have met is the
iegal profeszion. But the "eremy" may be cur willingness to
asstez fnat the more cnmpnen e process, the maore rvelined
and eoiiberatz the Hrnceaur e, the better tie gquality of
justice winich results. Bu% this is net neczssarily so.

My sucmission is that we centinue oo engigs in some vuth-

iess salf-examination and incuire whether our fecinatic

with procodure. with lega’l feste--now oftzn avelving

tiree or four tiers deep--his not Ged TG 3 smuy assump

tion. that conflicts can be solved oniy by |CH“LV&|R=Q peOple.
17 i3 possible that--hetause 'f cur training--we nave

tendzd to cast 17 disputes intc 2 legal Tremework thei

onl» ‘egally trainec y.cre=siana1 can cope with 2nd in
traditionai Tegal vays. I7 that s co--zno i put it as a
guestion--we ara in a vicisus cycie.

‘

Turning Trom the philesophical issves dnvoived in the cebate
cyzr centratized acministrative hizaringz to & discussion of some
creanizational optionz for adjudizatsrs, it should Tirst be recoonized
that zubsiantial changa Trom the present decentroiized svsiam would

requira enabling Tegislation. The Scate's various hearing units currenily

kava speciTic state or Federal statviory autnority Tor their existence,
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The organizztional form of the asministrative hearing functios,

could Tie at any of several points on 2 ceatinuun betwzia the nresent R

-

eceriralized svstem, which incluces some emnloyment of "captive”

edjudicators, and 2 fully consolidzted and indeperdent "adwinistretive

R &~ 4
|a='ﬁ CO‘.."-”L.;

A Tully centralized "administrative Taw court® would orobably
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feature such characieristics zs: {1} Tformal hearing processe
célendering of adjudicator caseload and trovel, (3) Administrative Law

Jutge assignmant to rases desendent upon calendar resuiremants instead

o g S ol -

of case specialization, {(4) rocied support st2ff oosrztiors, (5) ccmmon

ingle resgonsinie edminis-

in

rezring facivivies for 211 case wypes, 6) &

(Y=

Avw wnoaea

trator, and (7) a2 hichar-level review eutrovity independent ¢F the egencies

for which the cases are being heard. Frem aa econoiniz standroint, these

P LT

Tro*res appesr dzcireble i cne assumes that the jess cencraiizad systems :
|J‘ ! ]
il ;

Reroor siack fime in azjudicaticr ind support staff schnadulas, hearing fzoilis

i |
vzczncies, and norrowa: tn-necessarr suseryisory ssins of coatrol. i
H
. - .o P . -, . LY :
fuy consclidation carries scme risk of higher cosis &5 well. i
: P n . ‘
firet, as sugoeested by Jhiefd Justice Eurcer in the sariior guotaticso, -
srecass Jarmelizaticen cain, b 1317 deeveaie houriny comnlanitr ond oozts .
with no promise 2Ff 3 tovier quziity of justice. S:icond, ceatrel calisnizring E
1
o ALJ assionmznts withoutl ragerd 0 £23e T¥E0o w0218 probeily iead o ¢ j
ol ,
teveiing upward of mintmun qualifizaticns ead salary ranCes emz 2 ALJS. i
7/cata in the pocket sugpplerant <o nct SULNOrT &a assumsTicrn (hat Ald :
ron-productive tims c2n o2 “assered by consci datod catendaring ‘
f-org ogenties experiencing n1f“ ":ﬂs of ¢tient non-zongzranies :
(e.q., oenavic Peyants and "eashcat” rates ero Lsueclly ;
anticirated by cvev-caiznds
4TRie type o7 torsonnel end n: noowseid e Vinely Toorlcur aver :
in 2 "laperimattaiized® adn JLJroosinea roTsuior of sbas
gmanc tha voricus <eparimen rezzhly Do opractices i nnogrIenst
0 previgs for the ALdst ur rowth,




Tnird, 17 support staff were pooled and assigrnad cases without regard =9

case type {e.g., welfare, licencing or raiu setting), come existing case

L]

processing efficiencies probably would be lest. The imolicziion: of the
lateer point also spply to the ALds who csuid be expected tc lose some
productivity when assigned to hearings dsaiing with widely differing
subjects.

Cleariy. some incremental steps tovard centralizatior cculd be
immediately undeirtaken, e.g., regisnal consolidation of support functions,
sherzd hearing facilities, ccntracted hearing officer coverzce of remute
location hearings, and so Tarth, However, such incrementar steps should
be considered oniy after the nolicy cuestions raised in this.repert have
been addressed. Faflure to do so could result in a range of agency
response from spotiy use of incspendent zdiudiceiors to the creation of a
defacto “fourth oranch” of government (an independent Adminisirative Lew
Court,. Such resuits would be policy making by cefault and wouid not
aiio¥ the full range of discussicn thet the issue deserves.

We resormena thot the Office of ddministrative leoringe [0AR)

- ] - - - -

moderase the rolisy discuestions concering the 1ssues assciicred with a

D]

the Sigts's wurmerni decenirziized rrocess shouid refieer tne ingut ¢
adiudicators as well as thz Siase Zar, ¢fected progrz monagzers and
ciffestad elient groups. The authority for OAH to undertake such an
effort is found in Government Cocde Section 13370.2.

P21icy considerations cside, ther2 is ro ciear and obvicus evidence
tnet 2 centralized administrative law court would be eithar functionally
oy economizelly orefersbiec {5 tne presont decentralizad structure. There-

forz, w2 rectamena n3 cherge at this {lime.
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RPPERDIX A

QUESTIONNAIRE SAMPLES
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¢ GDRESS

KAME

RENK

SCREENING QUESTIONNAIRE

OF AGEMCY

& TELEPHONE NUMBER OF CONTACT PERSON
NG

WHICH O7 THE FOLLOWING ELEMENTS ARE PRESENT IN YOUR (FAIR) HEARING FROCESS?

___ Sworn testimony anc the right to testify

Hearing recorded or reported (record available for review or appedi)

Opportunity to cross-examine witnesses

Frollow gu!es of evidentiary and procedural due process (re: Goldberg v.
Kelly

Susgecna piwer {persons and records)

___vresided cver by person who will make (proposed/final} decision

Held in Erolish with interpreter ailowed when respondent not English-
speaking

hdvence notice of hearing given

is heairing public
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FAIR HEARING QUESTIONNAIRE

Agncy Hame : ‘

wWhat is the titie of the person who conducts your ageacy’s Fair Hearings?
{Titie)

By whom are the "Hearing Cficers” used by vour egency empioyed?
{Parent Agency)

How many pesitions zre involved in the conduct of hearings? (Hearing
Qfficer Cniy)} as of dete

How much support staff is availabie to each Hearing Officer? (Number
and types of each positicn in supoort)

Wnat are the pay scales of each of the above rimed positions?

fre 211 hearings recorded? In what manner?

Are a1l hearings conducted in accord with Government Code? (Waich Code)

khat kinds of disputes ares heard?

Hov many cisputes are haard? (Types?)

walifications are necessary to be & “"Hearing Gfficer” for your
%

Po "Fair Hearing Officers" perform other duties for vour egency? {(iwhat,
if any?)

+<hat Statutes or Cod:s ara cited as authority for the existance of the
Fair Hearing unit in your agency? (Please attach xerux copies if other
than Cov't Code 17500 et al.)

-Z21-
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14.

o

15.

7.

18,

22.

LA
L2
a

Page 2

What is the trend in the rumber of disputzs heard by your agency?
(Numbers growing? Types changing?)

Ie eny propose

4 tegislation likely to affect administrative hearings in
your agencyr (Bil3

y
117 number, if any)

'

Sheuld Hearing Officers pe autonomous 3F egercy control?  Wiy?

What are the funding sources for your Fair Hearings?

Do Hearing Officers travel on a "Hesring Circuit”?  (Where)

Frequency oF travei?

Ara iz decisions of the hzaring Officer binaing or subject 42 review?

inat impact does the Fazeing OFficer's decisicns have on the body of
jaw? (Set & abice by precedent?;

How quickly g2es the law change with rezpect 10 rrour zcency?

Has ycur wgancy encounterea any acministrative conflicts or cveriaps in
the rajr Hearing process?

T L e i e p——

——
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Page 3

Do your Hearing Officers use a gueuc system or an appointment by hour

ef.
system?

25. What is the average rumber of misscd appointments ("Washouts") per day?

28. Has the volume of Taws and/or regulations affecting ycur agency changed
significantiy? How quickly? Increase or lecrease?

27. What is the mechanism of your decision review process?

28. Are any personnel now performing the duties of “hHearing Officer" not
admitted to the Californis State Bar? (ihy?)

REMARKS :

-23-
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DTHER STATE'S QUESTIOMNAIRE

© e Mmoo

NAME OF STATE

HAME OF CONTACT PERSOR TITLE (If any)

TELEPHONE NUIMEER
QUESTIONS::

i. Do the various agencies in your state hold quasi-judicial administrative
nearings?

A e WP N et e T e L o

i 1I. Arc these hearings held pursuant to a law(s) similar to the Federal
' Administrativs Procedures Act? {If so/not which law?;

“no does the hearing? (Title or position)
7. Wnat qualifications are necessary to conduct hearings?

V. What support staff is available to the person conducting hearings?
(Permanent/temporary, civil service/private sector, assigned/centract)

Y1. Are the Taws affecting your state's hearings changing rapidly in velume,
intent, or anpiicatien?
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LISTS OF AGENCIES BY HEARING TYPE
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LIST 1
AGENCIES INCLUDED IN THE ADMINISTRATIVE FROCEDURE ACT,
GOVERNMENT CODE SECTION 11507

Bcard of Dental Examiners of Caiiforniz

3card of Medical Quality Assurance of the State of California, cach of iis
threc divisions, and Medical Quality Review Commiiteec

Board of Ostecpathic Examincrs of the State of Californic
california Zoard of Nursing Education and Nurse Registration
State Board of Opfemetry

California State Board of Pharmacy

State Department of Health

Bozrd of Examiners in Veterinary iedicine

State Board of Accountancy

Calitornia Stzte Euard of Architectural Examiners

-.ate Board of Barbar Examiners

State Board of Renistration for Professional Engineers

- Registrar of Contractors

State Boeard of Cesimatelogy

State Board of Funera’ Directors and Emosimers
structural Pest Control Goard

Department of MHavication and Ocezn Davalopment
Director of Censumer Affairs

Bureauy of Collection and Investigative Services
State Fire Marshal

State Board of Registratvion fuor Geoiogists_
Director of Focd and Agricuiture

Labor Cormissioner

-28.




L Ve g grm et T . PO E TR B

L

Feal tstate Commissicner
Commissioner of Corporations

Departmznt o7 Benefit Paymants -

Board of Pilot Comrissioners for the Bays of San Francisco, San Pable

and Suisun

Board ¢of Pitot Cormissioners for Humbold: Bay and Bar
Board of Pilot Commissicners for the Harbor of San DBiegd
Fish and Game Commission

State Beard of Education

Insurance Commissionar

Szvings and Loan Sommissicner

State Board of Dry Clearners

Board of Behavioral Science Examiners

State Board of Chiropractic Examjners

State Board of Guide Dogs for the Blind

Depariment of Aeronautics

Boérd of Administraticn, Fublic Employzes' Retirement System
Department oF Motor Vehicles

Bureau of Home Furnishings

Cemzterv Board

D-rartment of Conservation

Department of Water Resources acting pursuant to Saction 414 of the

Water Loda :

Board of Yocational Nurse and Psychiairic Technician Examiners of the

tate of CTalifornia
Certified Shorthand Reperters Boavd
Sureau of Repair Services

falifornia State Beard of Landscipe Arciitects

C e papmE SR g e
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Department of Alcoholic Beverage Control

Czrifarnia Horse Racing Board

School districts under Secticn 734432 qf the Education Code
State Fair Employment Practice lcmmission

Bureal: of Employment Agencies

INCLUDEE IN THE ADMINISTRATIVE
PROCEDURE ACT UMDER EOVERHMENT
COOZ SECTIOM 71802

0ffice of Administrative Hearings
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LIST 1-A

AGENCTZS HCLDING QUASI-JUGICIAL HEARIRGS -
BUT NOT INCLUDED IN THE ADMINISTRATIVE PROCEDURE ACT

workars Compensation Appeals Board

California Public Utilities Commission

Board of Equaiiza%isn

State Personnei Board

Water Resources Contrel Board

Agricultural Labor Reiations anfd

California Unempioyment Insurance Appeals Board

Cducational Employment Relaticns Board

Decupational Safety end Health Agpeals Board

Coﬁmissinn on Catifsrria State Government Organizaticn and Economy
.. iy Resources Cunservation and Development Cosmission

Athletic Commissicn

Staie Lands.ﬁemmissicn (Permit Action)

Youth Acthority gsard ‘

State Senafits anc Services Advisory Board

State Board of Ceptrol

%an Franciscc Bay Conservation and Developmeut Commission

Commiss®on on Judiciz] Performance

Community Release [Feard

franchise Tax Bonrd

Cepartmant of Housing and Cermunity Mavelopment

Dapartment of Transportation (Doard of Review)




LIST 2

AGENCIES HOLDING QUASI-LESISLATIVI HCARINGS
BUT HAVING SOME QUASI-JUDICIAL ELEMENTS -
IN THEIR HEARING PROCESSES

k

Commission on Housing and Coﬁnuuity Development
Klamath River Compact Commission (Rare)

l'2aith Facilities Commission (Appeals)
California Coastal Zene Comuission

ieclzmation Board

State Public Horks Board

Solid Waste Mznagement Eoard

Horse Racing Board

State Mzrit Awarc Board

State Transcoriation Board

£icokolic Beverage Controi Board

Californfa Air Rasources Board

Ccmmission Tor Teachers Preperation and Licensing
Californic Job Creation Program Board

Board of Cerrections

State Board of Forestry

Fair Political Praciices Commission
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STATE OF CALIFORNIA—HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES G LAW RV, Comarn @
107 S. Broadway Rm. 6005
Los Angeles, CA 90012 ) MAY29 1390

REC KD
(818) 368-1097 VEo

May 25, 1990

California Law Commission
4000 Middlefield Rd. Ste. D-2
Palo Alto, CA 94303

Attention: Nat Sterling

Dear Mr. Sterling:

I cannot believe that the State of California is still seriously con-
sidering a proposal that would include WCAB, UIAB and Social Services
hearings to be handled by a central panel of ALJs.

My concerns are noted in the enclosed letter I wrote to Michael Asimow
last year, and I will not repeat them here.

I understand that there was testimony by ALJs: from the State Personnel
Board concerning improper in-house pressure put upon them to write
decisions in favor of management. If the State Personnel Board, or any
agency, is guilty of the outrageous conduct alleged, then the hearing
function must be removed from the agency's jurisdiction. But ALJ
independence is not a problem at the WCAB, UIAB or Soctal Services,

so this should not be a consideration when the Commission makes a
recommendation concerning these three agencies.

It 1s surprising to me that the Commission has not conducted a formal
poll of ALJs concerning the desirability and feasibility of including
these agencies in a central panel. [ imagine that there are some ALJS
at WCAB and UIAB who suffer burn-out due to high workload or lack of
variety of issues, and as a result they may desire to do other hearings.
But ask them if they feel that it is reasonable to expect outside ALJs
to hear their agencies' cases on a part-time basis along with a mixture
of other cases. From my discussions with other ALJs at Social Services,
I believe that at Teast 80 percent of us feel that the central panel
concept for these three agencies 1s neither desirable nor feasible.

A central panel of ALJs for most agencies may be a good fdea. But keep
these three agencies out of it.

If you desire to discuss this matter further, please call.

Sincergly,

Da¥id &c g
) rative Law Judge




David and Linds Stloishor

GRANADA HILLS, CALIFORNIA #1344
18] 388-1007

March 13, 1989

Professor Michael Asimow
UCLA School of Law
Los Angeles, CA 90024

Dear Mike:

For the past two days I have been drafting a very long letter to respond
to your question whether I {and my colleagues) believe there should be a
central panel of all ALJs who conduct administrative hearings about
public benefits.

But the answer to your question is such a reaocunding MO!, only a brief
explanation is necessary. (for we, four pages is brief).

The three state agencies that I am aware conduct public benefits hearings
are Social Services, Uemployment Insurance Appeals Board (UILAB), and
Workers Compensation Appeals Board (WCAB). My comments are directed
about these agencies.

There aré a few reasons why a central panel of ALJs might be desirable,
generally, but those reasons don't apply to these three agencies.

First, a central panel ensures ALJ independence. If any of the three
agencies had the problem allegedly existing at Social Security (see
attachment), that would be reason alone to establish a central, -independent
panel totally removed from the agency. But independence is not a

problem for ALJs employed by the three agencies. We don't need a

central panel for our own protection, and I do not: foresee even the
slightest threat in the future to our independence.

Second, a central panel maintains the integrity of the hearing process.

In a small agency the hearing function might be assigned as one of the

duties of a top Department official, who as a pracrical matter is unable

to render a truly objective decision. A central panel eliminates this problem.
But the three agencies each employ at least 55 ALJs. We have cur own separate
bureaus and are not closely slligned with any of the parties. We are house
ALJs in name only; we certainly are not in anyone's bedroom.

Third, a central panel can improve govermment efficiency in processing
hearings. This would be true for agencies that require only a limited
number of hearings and as a result they are not used to dealing with
case processing problems or developing hearing procedures. But the
three agencies conduct numerous hearings (several thousand a year at
Social Services, tens of thousands at UIAB), and have been doing 8o
for years. Procedures for processing cases, calendaring them, dealing
with difficult parties, etc. have been tried, testéd and for the most




Profeasor Michael Asimow
March 13, 1989
Page 2

part perfected in order to deal with the specfic problems and to meet the
specific goals and objectives of each agency. A central panel for these
three agencies would not improve case processing, but it might severly
hinder it.

Fourth, a central panel could result in uniform hearing rules and procedures
for all public benefits hearings. I could go on at length why this is not
a good idea. But even if it were a good idea, we don't need to create a
central panel of ALJs in order to accomplish that objective. For example,

a small bureau could be established in the Health and Welfare Agency to
oversee hearing procedures of public benefits hearings.

Fifth, a central panel overcomes the problems created by vacant positions
and fluctuatingcase load. If a small agency employs four ALJs and one
dies and the other transfers to another job, that can create a terrible
backlog until replacement ALJe are hired and trained. A central panel
loses ALJs too, but the impact on a small agency is hardiy noticeable,
since that agency's hearings will not-significantly be backlogged

due to the small percentage of hearings conducted for that agency. But

a large agency such as the three under consideratipn does not require

a central panel to overcome problems relating to fluctuating case load.
These agencies can, and do, use retired ALJs for up to the maximum

allowable 90 days per year.(Social Services doesn't hire retirees, but could),

Sixth, a central panel system could ensure uniform: ALJwork load standards
and conditions of employment. But I've never heard of any ALJ in these
three agencies complain that they were being treated unfairly in comparison
to the ALJs in the other two agencies. I think a general statement could
be made that each of us in our agancxelllkelaur conditions of employnent
and do not want someone to cowe in and fix a problem that does not exist.
Begides, that is what we have a union for.

There are, however, two compelling reasons for not creating a central panel
of public benefits ALJs.

First, the nature of the hearings and law of these three agencies requires
specialization, not generalization. At Social Services we deal with a
large, complex and ever-changing body of law, regulations and policy memos.
In addition, we need to know when there is likely to be an unwritten policy
governing a situation before us so that we will know whether to write a
Finel Decision (in accord.with policy) or a Proposed Decision {contrary to
policy). . I would say that it takes a new ALJ at S¢cial Services at least
two years;develop$p a journey-level competency in knowledge of welfare law.

Years ago, OAH used to conduct Socisl Services hearings on an overflow basis.
These cases were initially handled like their other cases, I am told, but

soon they realized that a specialized unit had to be eatablighed to handle
these hearings exclusively. (That's when I was hired, in 1972.) The emphasis
in OAH-type heardinhgs is on fact finding and use of judgnent in proposing penalties.
There is no place in their system for hearings that require a detailed under-
standing of a cosiplex body of law.
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We ALJs at Social Services began hearing disability cases about five years
ago following a change in law concerning Medi-Cal 4ligibility. These
hearings are essentially the same as Social Security holds. It is my
understanding that new Social Security ALJs are provided with six weeks
of concentrated training in medical matters before holding hearings. We
have had perhaps five days of training in five years, not very much
considering these cases constituted 15 to 20 percent of our case load.
Morale dropped considerably. We hated resolving cdses that we knew we
were not competent to handle. 1 personally wrote the State Bar to ask
whether it was etbital. for me to continue to resolve these cases without
adequate training. The State Bar said it ‘did not want to get involved

in a matter that might eventusally involve employee disciplime. (I
resolved the ethical problem by finding disability if I had any doubt

in favor of the claimant, a radical departure from the preponderance of
evidence test)

Several months ago a few ALJa volunteered to do thase hearings exclusively.
These ALJs have an interest in disability and are rapidly developing an
expertise in the area because this is all they do. They are happy, and
the rest of us are too, since we have to hold only & small number of these
hearings.

And better decisions are being written because of the specialization.

Yet, it is my understanding that the knowledge of medical matters that we

at Social Services need to do disability hearings competently does not approach
that which WCAB ALJs require in order to accurately evaluate ever-conflicting
medical reports presented by opposing counsel. There must be some reason

why the State -Bar has established Workers Compensation aa one of the few
specialty areas of law. There is simply no way a generalist could competently
handle their hearings.

The law governing UJAB may not be as technical .as Social Services nor require
a specialization like WCAB. But their law is probably much more extensive
than what OAH ALJs deal with. The UIAB is one of the most efficient agencies
in government. Their ALJs conduct about 20 hearings per week and write the
decisions immediately after each haaring. You don't develop that kind of
efficiency with part-time ALJs, who are distracted withiother types of hearings
too,
reason

The second compellingpafor maintaining the current system of separation may not
be readily apparent t/o* academicians. The nature of the hearing process and
clienteley and each process is best suited for g different style of ALJ.

dee Ugendy. )
At Social Services the best ALJa have a little bit of the heart of a social
worker {(but not a bleeding heart). Our claimants are frequently just managing
to get by. Their frustration with perceived incompetence at the initial
eligibility level is apparent {(and justified in many cases). The outstanding
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ALJ at Social Services will patiently listen to the claimant and provide
helpful advice. One specific example: There was an old lady in Needles
who couldn't get new dentures from Medi-Cal because new ones had recently
been suthorized, but she had not utilized that authorization. This lady
had no idea how to rectify the problem. A few phone calls by me to her
dentist and to Sacramento resolved it. There is great joy for some of us
in being able to do that.

But at UIAB the ALJs hold the hearing and write-the decision in an hour.
Certainly there is no time to provide a sympathetic ear.or a helpful hand.

At WCAB the ALJ deals with attorneys, and all three of them are used to
more formadlized hearing procedures. The ALJ does not generally take
as active a role in examining witnesses as Social Services and UIAB
ALJs do. WCAB ALJs also conduct settlement confergnces and must be
skilled at it if they want a managhble case load.

This doesn't mean that an ALJ for one of the agencies would not be an effective
ALJ at one of the other two. I worked at the Public Employment Relations

Baord for two years, with its settlement conferences and formalized hearings.
But my persog@lity is:becter suited for the informal hearing procedure where

I take active control of the hearing. I imagine the opposite is true for
others. And even if we can effectively adapt to the different styles,

how easy would it be for the ALJ to switch styles from day to day?

The current separation allows each agency to hire and develop ALJs in a
manner that is consistent with its unique atyle and objectives. This
should not be interfered with by imposing a central panel on them.

Conclusion

An OAH-type central panel works well for agencies that don't have many hearings
and whose law ia not very complex. That is not the case for the three public
benefits agencies. Additionmally, the nature of the hearings is best suited for
different-styled ALJs. It would be a drastic mistake to create a central panel
of ALJs for Social Services, UIAB and WCAB ALJs. As a final thoughe, if

this proposal were sericusly considered, the ALJs at the three agencies

should be polled. I am confident that they would overwvhelmingly oppose it.

I hope to be able to provide input on the other topics you are studying in
administrative adjudication and rule making. Please contact me if you have
any questions.

Sincerely,
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PLEASE REPLY TO:

PAUL WYLER

1300 W. Olympic Blvd., 5th Fl1.
Los Angeles, CA 90015

(213) 744-2250

May 29, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: STUDY OF ADMINISTRATIVE LAW - ADMINISTRATIVE ADJUDICATION -
CENTRAL PANEL CONCEPT '

Dear Persons:

This letter is being written by myself as an individual and does not
represent the views of any agency or organization. I am writing this
letter in response to the letter of Tim McArdle, Chief Counsel, California
Unemployment Insurance Appeals Board, dated May 14, 1990, and in response
to Memorandum 90-72 of the staff of your Commission, pages 8 and 9,
regarding the applicability of an expanded central panel concept to the
Unemployment Insurance Appeals Board of the State of California.

I am personally unable to attend your meeting of May 31, 1990, in
Sacramento, California, and would like the opportunity to attend a future
meeting of your Commission (preferably in Los Angeles) to expand on the
views set forth below.

GENERAL DISCUSSION

I request that the Commission defer until a future meeting any decision on
whether or not any particular agency's ALJs be included in an expanded
central panel until the views of all sides be considered, proponents and
opponents. I am disturbed that the staff memorandum recommends that with
respect to certain agencies their ALJs not be included in the expanded
central panel merely upon the assertion or recommendation of that agency.
Up to now the Commission has discussed the central panel concept from a
general point of view and with some particularity as to certain agencies.
Now that each and every agency is being considered it is recommended and
urged that the Commission not decide the status of that agency's
adjudicatory process (to include it in an expanded central panel or not)
until all views are heard.
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SHOULD THE ADMINISTRATIVE LAW JUDGES OF THE CALIFORNIA UNEMPLOYMENT
INSURANCE APPEALS BOARD BE INCLUDED IN AN EXPANDED CENTRAL PANEL?

With respect to the CUIAB, Mr. McArdle has submitted his views., He is an
opponent of an expanded central panel for his agency. The views of the
proponents of an expanded central panel in that agency should also be
considered before a decision is made by the Commission.

I agree that there is a division of opinion among the Administrative Law
Judges of the California Unemployment Insurance Appeals Board as to whether
or not they should be included in an expanded central panel system,
However, it is not the convenience of the ALJs that is the uppermost factor
but the litigating public that is the uppermost consideration, together
with possible cost savings. The principal argument in favor of an expanded
central panel system is that it would promote greater appearance of
fairness in the administrative adjudicatory process and would enhance the
independence of the administrative law judge.

At a recent discussion held in San Jose, California, on May 17, 1990,
Professor Asimow conducted a seminar concerning his work for the California
Law Revision Commission. He conducted an informal poll among the
Administrative Law Judges of the California Unemployment Insurance Appeals
Board as to whether they favored being included in the central panel
concept. The results of this poll are interesting. When the question was
posed as to whether or not they would be in favor of being transferred to
the expanded central panel but would be limited to hearing unemployment
insurance appeal cases or disability insurance appeal cases as they are
now, the vote was opposed to being included in the central panel project.
When the gquestion was posed as to whether or not they would be interested
in being included in the central panel project provided that they would be
given an opportunity to hear a greater variety of cases, the vote was in
favor of being included in the central panel project.

Although in many respects, the CUIAB and its appeal process is separate and
independent of the Employment Development Department and there is generally
an appearance of independence and fairness, certain considerations or
defects in that process should be considered:

1. The Employment Development Department (EDD) is a party litigant
to each and every unemployment insurance and disability insurance appeal
4{see for example, Unemployment Insurance Code sectiom 410 and 1328);

2. Many of the appeals hearings are held in the field offices of
the EDD for the convenience of the parties. BAlthough a substantial number
are held in the specialized appeals offices of the CUIAB it is estimated
that approximately 50% of the cases are heard in the field offices of the
EDD. Where the _ hearing is held in the specialized CUIAB appeals office,
there is a greater appearance of fairness.Where hearings are held in the
EDD field offices, there is an element of lack of fairness or lack of the
appearance of fairness. The hearing is held in the office of a party




California Law Revision Commissibn
Page 3
May 29, 1990

litigant. The claimant is summoned to the hearing by an ALJ in that
office. The ALJ appears to be, under those circumstances, a mere
functionary of the EDD office and is commonly identified with that office.
It is no wonder that many times the claimants and even employers refer to
the ALJ as a Department employee or functionary. This is a serious
impediment to the appearance of fairness and tze apparent independence of
the Administrative Law Judge;

3. While all personnel matters, such as hiring, promotion,
assignments are performed within the CUIAB and are not subject to review,
criticism or input from EDD or any other entity, there are certain factors
which must be considered. The California Unemployment Insurance Code
provides in section 401 thereof that "There is in the department an appeals
division consisting of the California Unemployment Insurance Appeals Board
and its employees. . .". 1In this sense then the Appeals Board is a part of
the EDD, which is a litigant before the Appeals Board. Section 403 of the
code relates to budgetary aspects of the work pf the Appeals Board. It
states that all personnel of the "appeals divigion' shall be subject only
to control of the Appeals Board or its agents but it then states that the
Appeals Board shall prepare a budget concerning its costs of the "“appeals
division®, the budget shall then be negotiated between the Appeals Board
and the EDD and if there is a disagreement between the parties, the
Governor of the state shall make a decision regarding that budget; the
Department shall furnish equipment, supplies, housing and various services
required by the appeals division and shall perform such other mechanics of
administration as are agreed;

4. The funding of the appeals division or the Appeals Board derives
from federal sources primarily (90% or so) and the rest of that budget is
derived from state sources. The federal aspect of the funding is derived
from the Federal Unemployment Tax levied upon employers which is collected
by the United States and then placed in a special fund by the United States
Department of Labor. The United States Department of Labor then allocates
a portion of that fund to each state, including the State of California,
for the operation of its unemployment insurance program, including the
appeals function. That portion of the federal funding relating to the
State of California, goes to the EDD first and based upon that portion of
the unemployment insurance program that is allocated for appeals, a portion
thereof is provided for the appeals division of the Appeals Board. It
might be argued that in the handling and negotiation of the budget there is
some indicia of lack of independence of the Appeals Board or appearance
thereof since the Appeals Board derives its budget subject to negotiations
with the EDD, a party litigant;

5. In practical application of the above paragraph, all of the
equipment of the Appeals Board, including tables, chairs, bookcases,
computer egquipment, recording devices, telephones, typewriters, and even
coat racks are labeled with the name of the EDD on them. It is true that
subject to the negotiaton process the Appeals Board later pays the EDD for
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this egquipment. But the appearance is that ALJs conduct hearings with the
property of a party litigant which may have been possibly leased or
furnished to the Appeals Board. Most claimants and employers may not be
aware of this but most claimants and employers will be aware of the fact
that in approximately 50% of the cases they are appearing in an office of a
party litigant and that appearance is manifestly unfair.

With respect to the argument that centralization could result in greater
economy, this is a point to be determined. The Appeals Board has had ups
and downs in its caseload. There are times when the caseload has gone down
and there are times when the caselcad has gone up. There have been times
when ALJs have been laid off or threatened with layoff due to a lack of
work or cut in budget. Under those circumstances, the central panel system
makes sense when there is a need for more ALJs due to a heavier caseload or
budgetary problems, or when ALJs could be transferred to other agencies or
other types of cases when the caseload or budgetary situation so requires,

In addition, in each ALJ appeals office there is a separate library,
separate eguipment and separate clerical staff. The combination of
clerical staffs, libraries, equipment and the like can, if properly
utilized, result in budgetary economies. This is the whole point to the
possiblity of a "pilot"™ project in determining whether an expanded central
panel system will result in tax savings and budgetary economies,

With respect to the professionalism of the Administrative Law Judges, it is

quite clear that an expanded central panel system would not decrease
professionalism, although it would probably enhance it.

With respect to expertise,it has been argued all along that expertise need
not be diluted and that by establishing specialized subpanels within the
expanded central panel ALJs with expertise could continue to hear the cases
they were familiar with.

It is urged that even though expanded central panel not be established that
there be "an apparatus® to provide "movement® of ALJs to hear other cases
in the sense of poecling of AlLJs. There may be, on certain occasions, a
limited access of ALJs from one agency to another., This could be more
easily done through the central panel system.

With respect to each of the reasons set forth in the memorandum of the
staff, the following reply is made:

1. Although the Appeals Board is independent, there are certain
practical factors in the hearing of cases which denigrates from the
appearance of fairness and the independence of the ALJ as above described;

2. It is necessary to experiment to determine whether a relocation of
aALJs from CUIAB to the central panel would be cost effective and there are
certain possibilities that exist that might point in that direction;
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3. Under the concept of a specialized subpanelrof AlLJs, hearing
unemployment insurance cases within the expanded central panel system, the
workload and time restrictions would be retained;

4. The funding mechanism would be the same as in the OAH as present,
namely each agency would be billed for the funding; at the present time
the Appeals Board and the EDD must negotiate funding under section 403 of
the California Unemployment Insurance Code and such a mechanism would be
retained in a different form possibly;

5. It is not the question as to whether the judges themselves prefer an
expanded central panel but whether the public would be benefitted thereby.
It is not entirely clear what the ALJs themselves want based upon the
foregoing information;

6. An exchange program among agencies would be helpful but such an
exchange program would be better operating under an expanded central panel;

7. Even though the Department of Labor may cobject to the central
panel, the State of Washington has included in the central panel the
unemployment insurance appeals; and

8. New office space might not be necessary but in fact there might be
a cutting down of office space.

For the foregoing reasons it is urged that the California Law Revision
Commission not decide immediately the guestion as to whether the CUIAB ALJS
be transferred or not transferred to an expagded central panel but defer
the matter for further consideration unti}) all evidence is in,

Resge tfull{’stiitted,

PAPL/ WYLE
nistrative Law Judge

PW:kc




