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Memorandum 90-140
Subject: Study L-3046 - Recognition of Agent's Authority Under
Statutory Form Power of Attorney {Comments on Tentative

Recommendation)

This memorandum reviews comments we have received on the Tentative
Recommendation Relating to Recognition of Agent's Authority Under
Statutory Form Power of 2Attorney [September 1990]. (A copy of the
tentative recommendation is attached.) Twenty-three letters were
received in response to this tentative recommendation.

Almost all of the commentators approved the proposal (21 out of
23), though several would broaden its scope, as discussed below. One

writer opposes 1it.

Favorable Comments

The following persons approved the tentative recommendation, some
with additional comments and suggestions discussed below:

1. Wilbur L., Coates, Poway
2, Harry P. Drabkin, Deputy County Counsel, Modesto
3. Dan L. Kirby, Office of General Counsel, Western Surety
Go., Sioux Falls, SD
4, Alvin G, Buchignani, San Francisco
5, Jerome Sapiro, San Francisco
6. Ruth E. Ratzlaff, Fresno
7. William J. Keeler, Jr., Fresno
8. Richard E. Llewellyn, II, Los Angeles
9, Thomas R. Thurmond, Vacaville
10. Robert J. Berton, San Diego
11. Ernest Rusconi, Morgan Hill
12. Linda A. Moody, Mill Valley
13. Henry Angerbauer, Concord
16. Ruth A. Phelps, Pasadena
17. Michael J. Anderscn, Sacramento
18. Alan D. Bonapart, San Francisco
19. Frank M. Swirles, Rancho Santa Fe
20. QGregory Wilcox, Oakland
21, David W. Knapp, Sr., San Jose
22, Irwin D. Goldring, Los Angeles
23. Stuart D. Zimring, North Hollywood



Expand Proposal

S5ix of the commentators, while approving of the tentative
recommendation, think it is too limited and should be expanded to cover
agents under other types of powers of attorney.

Harry P. Drabkin (Exhibit 2, at p. 2) does not believe that the

recommendation "goes far enough to meet the needs of ordinary people."

If one 1s wealthy, has easy access to attorneys, can pay the
cost of litigation, and wishes to wuse the statutory form,
this recommendation fits the bill. It does not answer the
problems of persons who do not use the statutory form, but
craft their own properly drafted power of attorney. It does
net meet the needs of those persons who cannot afford to have
an attorney bring an action. It does not meet the needs of
those people whose assets do not warrant legal action, but
are still important to them , . . .

Similarly, Alvin G. Buchignani (Exhibit 4, at p. 5) writes that the
recommendation "needs to be broader" and apply to any other power of

attorney:

At the very least, an attorney-drafted power that includes
the same language, together with other language, that is
contained in the statutory form should have the benefit of
the section. Otherwise, attorneys will need to prepare both
a statutory form power, and alsc a nonstatutory form power at
the same time, if they wish to achieve the benefits of both,.

Four others also suggest that the provision should apply to
attorney-drawn powers of attorney: Jerome Sapiro (Exhibit 5, at p. 6),
Michael J. Anderson (Exhibit 17, at p. 22), Gregory Wilcox (Exhibit 20,
at p. 25), Stuart D. Zimring (Exhibit 23, at p. 28). Mr. Wilcox argues
that the limited scope of the recommendation "makea attorney-drafted
powers of attorney into second-class documents.” Mr. Zimring writes
that he never uges the statutory form.

This 1ssue was considered at previous meetings. (See Memorandums
90-84 & 90-119.) A broader provision had been included in SB 1777 when
it was before the 1990 Legislature, hut was deleted from the bill due
to objections from the California Bankers Asscciation and the
California Land Title Association. The tentative recommendation was
drafted in light of this legislative history, to address a limited



issue arising under the newly enacted Uniform Statutory Form Power of
Attorney Act (1990 Cal. Stat. ch. 986, operative Jan. 1, 1991). The
issue was presented tc the Commission in the following terms in
Memorandum 90-119;

The issue of recognition of the agent's authority under
a statutory form power of attorney needs to be resclved in
the wupcoming legislative session. While we will ©be
considering the same general issue in the course of preparing
the comprehensive power of attorney statute, the staff
believes that the statutory form power of attorney should he
treated separately. The statutory form 1s simple, short, and
easy to understand, sc that a stricter duty may be imposed on
third persons to accept the exercise of the power. A third
person may have a legitimate complaint that it is too
burdensome to review and interpret a lengthy, custom-made
power of attorney, but this is mnot the case with the
statutory form. Ultimately, the Commission may decide to
apply a general rule to both statutory forms and other powers
of attorney, but until that decision 1s made, a provision
directed to the statutory form is nesded and appropriate.

The legislative history of the provision in SB 1777 has certainly
played a role in the approach taken in the tentative recommendation and
in its 1limited scope. This, of course, 1is background that the
commentators did not necessarily know. But we also believe the point
made in the quoted paragraph is a wvalid one, regardless of the
experlence with SB 1777. There is a limit to the risk that may be
imposed on third personas, The 1liabllity for attorney's fees 1s
normally considered an important incentive to compliance and 1s here
Justified because of the assessment that the task of determining the
validity and scope of a statutery form power of attorney 1s relatively
simple.

We remain sensitive to the point ralsed. The same problem is
considered in connection with the current study of the comprehensive
revision of power of attorney statutes, {See Memorandum 90-85, at
23-24; draft Sections 4200-4210 in staff draft attached to Memorandum
90-122 on this meeting's agenda.} The present perspective remains,
however, that the distinction between simple statutory forms and
hand-crafted powers of attorney is a valid one.

What of the argument that the tentative recommendation makes

attorney-drawn or individually-drawn powers of =attorney into second



class documents? Or that attorneys will need to prepare both a
statutory form and a nonstatutory form at the same time?

Should the propesal be extended to apply to attorney-drafted
powers (or nonattorney-drafted powers) that contain the same language,
as suggested by Mr. Buchignani? (See Exhibit 4, at p., 5.) Once again,
we are back to considering the burden placed on third persons to
interpret language. By the "same" language, would we mean the
identical language, or substantially similar language, or what? The
Nebraska Short Form Act, applicable to the interpretation of language
in any document In Nebraska, deals with these issues in a unique way.
This statute categorizes the effect of different types of language,
depending on (1) whether it 1s "identical" to the "exact" words of a
"short form expression" and "not in any other formulation," or (2)
whether it is "in substantially the same or more simllar than
dissimilar formulation of words." While having a certain theoretical
appeal, we are uncertain that this sort of approach would be workable.
The Rebraska approach was mentioned iIn earller materials, but not
recommended for Commission consideratien in connection with this
tentative recommendation. Even If we adopted rules like those in the
Nebraska statute, would they provide third persons with the needed
certainty to justify the imposition of 1liability for attorney's fees
for fallure to Jjudge whether the language of a hand-drawn power 1s
"more similar than not to" or "substantially the same as" or even
*identical and not in any other formulation than" the statutory form
language. In sum, the staff 1is sympathetic to the point made, having
made 1t ourselves, but have not yet discovered a practical way to
resolve the lssues railsed.

Does the tentative recommendation favor wealthy principals and
those who can afford to hire attorneys? Assuming that 1t does, should
the proposal be abandoned? Mr. Drabkin makes a good point that applies
to any situation where 1legal action may be required to compel
compliance with & statutory rule. (See Exhibit 2, at p. 2.) But it
seems to the staff that the 1liability for attorney's fees under the
tentative recommendation tends to equalize the positions of rich and
poor, rather than discriminate against the poor. Nor do we see how we

can compensate for the differential in the stakes involved under



different powers of attorney. This factor is not created by the
tentative recommendation. Short of punitive damages or treble damages
{which would also require litigation and employment of attorneys), the
staff is unclear on what Iincentives would be needed to satisfy Mr.
Drabkin’'s argument, His letter does not suggest any solution te the
problems he identifies. In addition, it should be noted that the
statutory form is there for the bhenefit of everyone, regardless of

financial conditicn, and may be used without hiring a lawver.

Cumulative Remedy

Mr. Drabkin is concerned that providing a right of action under
the statutory form may be interpreted as a limitation on any other
rights of actien. (See Exhibit 2, at p. 2.) He suggests that the
statute be revised to make clear that Section 2480.5 does not affect
any other remedy. The staff has no objection to adding such a
provision, although perhaps 1t would be sufficient to put a statement
in the Comment to Section 2480.5., Section 2420(a) provides a similar
rule as to the remedles provided in Sections 2410-2423,

A subdivision (e) should be added to Section 2480.5 reading as
follows: "{e) The remedy provided in this section is cumulative and

nonexclusive.”

Procedure

Mr. Drabkin also suggests that the proposal should

delineate the type of action and the court in which such
action should take place, such as an order to show cause,
returnable in a stated period of time, which could be filed
in a court of the appropriate Jjurisdiction concerning the
value of the property in the hands of the third person. If
that value 1s not ascertainable, in whatever court the agent
could reasonably believe would have such jurisdiction.

{See Exhibit 2, at pp. 2-3.) We had assumed that it was sufficient to
rely on Civil Code Section 2480 which incorporates Civil Code Sections
2410-2423, These sections provide a procedure in the superior court of
the county of the agent's residence or, if a nonresident, in any county
in the state. Sectlon 2417 provides for a hearing on 30 days' notice.
Where the provisions of this article do not apply, Section 2417(e)



incorporates the decedents' estates procedures in the Probate Code.
Section 2480 and the provisions it incorporates were not set out in the
tentative recommendation, so commentators may not have been aware of

the overall structure.

The staff believes that, although somewhat convoluted, the statute
is adequate. However, it should be noted that the section listing
grounds for a petition (Section 2412) does not refer to the new cause
created by Section 2480.5 in the tentative recommendation. It would be

clearer if Section 2412 were amended:

§ 2412, Relief available
2412. Except as provided in Section 2412.5, a petitioen

may bhe filed under this article for any one or more of the
following purposes:

(a) Determining whether the power of attorney is in
effect or has terminated.

(b) Passing on the acts or proposed acts of the attorney
in fact.

(c) Compelling the attorney in fact to submit his or her
accounts or treport his or her acts as attorney in fact to the
principal, the spouse of the principal, the conservator of
the person or the estate of the principal, or to such other
person as the court in its discretion may require, if the
attorney In fact has falled tc submit an accounting and
report within 60 days after written request from the person
filing the petition.

(d) Declaring that the power of attorney is terminated
upon a determination by the court of all of the following:

(1) The attorney in fact has vioclated or is unfit to
perform the fiduclary duties under the power of attorney.

{2) At the time of the determination by the court, the
principal lacks the capacity to give or to revoke a power of
attorney.

{(3) The termination of the power of attorney is in the
best interests of the principal or the principal's estate.

e) Compelli a third person tec honor the authority of
an agent under a statutory form power of attorney pursuant to

Section 24

{It may also be remarked that the article heading 1s too narrow --—
"Court Enforcement of Duties of Attorney in Fact"™ —-- whether Section
2412 18 amended or mot. It would be an improvement if the article
heading were generalized as "Judicial Proceedings Concerning Powers of

Attorney.")




Affidavit Procedure

Mr. Buchignani suggests that the affidavit procedure proposed for
recognition of trustees’ powers (see Memorandum 90-138) should be
available for agents. (See Exhibit 4, at p. 5.) The staff proposes
much the same thing in draft Section 4204 of the comprehensive power of
attorney statute attached to Memorandum 90-122, As it is, the
affidavit in Civil Code Section 2404 applies to statutory form powers
of attorney, but this affidavit only goes to the issues of death,
incapacity, revocation, and termination. The affidavit of existing law
does not apply to the existence of agent's power, as does the affidavit
proposed in the tentative recommendation discussed in Memorandum
90-138. The staff 1s sympathetic to Mr. Buchignani's suggestion, but
we have not suggested the broader solution in this 1limited
recommendation, If the Commission were not embarked on a revision of
the entire statute, the staff would probably recommend expansion of
Civil Code Section 2404,

Avoldance Through Contractual Provisions
Jeff Strathmeyer does "not think the statute will accomplish its

intended purpese if financlal institutions can avoid the statute by
inserting a bollerplate provision into the original deposit agreement
(etc.) which relieves them of the obligation to comply with the demand
of an attorney in fact." (See Exhibit 14, at p. 18.) Mr. Strathmeyer
18 referring to the provision in Section 2480.5{c){2) of the tentative
recommendation that deems reasonable a refusal to accept the agent's
authority that is authorized or required by a written provision of a
contract or agreement between the third person and the principal. This
provision derives from language that was drafted in the attempt to work
out a compromise with the California Bankers Asscciation and California
Land Title Association during consideration of SB 1777.

Mr. Strathmeyer makes a gecod point. The opportunity to defeat
this remedial 1legislation by boilerplate language In an account
agreement, which 1is usually signed without being read (and if read,
without the present concern with future use of agents), might prove too
tempting for financial institutions to resist. The comprehensive power
of attorney draft statute attached to Memorandum 90-122 asserts a much
broader rule protecting the right of an individual to act through an
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agent. Draft Section 4200 provides that an agent acting in accordance
with a power of attorney for property is to be "accorded the same
rights and privileges with respect to the . . . property and business
interests of the principal . . . as if the principal were personally
present and acting." This draft section also makes unenforceable any
"provision of law and any purported walver, consent, or agreement
executed or granted by the prineipal to the contrary." This provision,
drawn from the new Missourl Durable Power of Attorney Law, is intended
to avoid just the sort of problem that Mr, Strathmeyer detects.

The staff recommends that the contract provision be stricken from

Section 2480.5 of the recommendation:

{e) For the purpose of subdivision (b) and without
limiting other grounds that may constitute a reasonable
refusal to accept an agent's authority under a statutory form
power of attorney, a third perscn does not act unreasonably
in refusing to accept the agent's authority im--anw-ef--the
follewing-eireumataneess

£33-3£f if the refusal is authorized or required by a
provision of a state or federal statute or regulaticn.

£33y~-FE——the—-pefusal-—4e--antheriged——oar--required--by—a
weitten——provisten-—of—a—contract —-or-—agreement—between—the
third-persen-and-the—prineipal~

An alternative middle ground, 1f the Commission 1s interested, would be
to limit the excuse to cases where the contract or agreement was made
by a principal acting with zdvice of counsel. This would answer the
contract of adhesion issue. However, it would not be consistent with
the general policy proposed in the staff draft statute attached to
Memorandum 90-122.

Opposition

Larry M, Kaminsky, Vice President and Assistant General Counsel of
Fldelity National Title Insurance Co., writing as Chairman of the
Special Subcommittee on California Law Revision Commission Legislation
of the California Land Title Association Forms and Practices Committee,
opposes the tentative recommendation. (See Exhibit 15, at p. 19.) Mr.
Kaminsky reports that the title industry is concerned with forged
powers of attorney and that even a notary’'s acknowledgment does not

provide the "requisite guaranty of trustworthiness sufficient to, on




that basis alone, determine the insurability of a real estate
transaction.” Of course, the third person s expected to make sure
that the person claiming to be the agent is who he or she claims, but
this is not the subject of the tentative recommendation. This comment
might be more properly directed toward the application of Civil Code
Section 2512, which protects third persons whe rely in good faith on a
power of attorney presented by the agent named in the power if the
power of attorney appears valid on its face and includes a notary
public's certificate of acknowledgment.

Mr. Kaminsky also writes that "it is not clear from the proposed
statute that one can simply refuse to do business with an agent."” It
should be clear that a third person can refuse to do business with an
agent, without risk of liability, only 1f the third person could refuse
to do business with the principal. This is the entire thrust of this
section. This approach was adopted in large measure to answer the
concern of CLTA expressed during consideration of SB 1777 that title
companies should not be forced by court order to do business with an
agent. The rule adopted in the tentative recommendation, and the
general rule prevailing 1in power of attorney law and agency law
everyvhere, is that a principal can make an effective designation of an
agent and that this designation should be respected, subject to
appropriate safeguards., If third persons are free to disregard agents
in all cases at their sole discretion, powers of attorney are rendered
impotent. The tentative recommendatiocn puts the agent in the shoes of
the principal, where the agent 1iIs supposed to be, and if the third
perscn does not have reasonable grounds for refusing to deal with the
agent In a case where the third person could not refuse to deal with
the principal, the third person can be compelled to accept the agent's
authority.

Mr. Kaminsky suggests that there may be cases where the agent 1s
acting in conflict with the principal's interest. (See Exhibit 15, at
pp. 19-20.) As an example, he cites the gituation where the agent
{(trustor under deed of trust) requests a reconveyance from the trustee
under a deed of trust where the principal is the beneficiary of the
deed of trust., Mr. Kaminsky does not find "sufficlent comfort" for the
title industry in the tentative recommendation. This is an interesting



issue. Should third persons have the responsibility to enforce duties
imposed agents, trustees, and other fiduciaries by statute and the
common law? The trend of the statutes in recent decades has been to
make clear that third persons do not have a duty to make sure that a
trustee, for example, is acting in conformity with 1ts duties.
Typically, 1f the third person acts in good faith and without actual
knowledge that the fiduciary is exceeding its duties, the third person
is protected and has no duty to inquire or to ensure the proper
application of the property delivered to the flduclary. See Prob. Code
§§ 18100-18101. The law applicable to powers of attorney is generally
the same, and the staff draft comprehensive power of attorney statute
would make it more explicitly the same. It is interesting to speculate
on the reacticn to a statute attempting te Impose on third persons the
duty to determine whether a fiduciary has the powers claimed, is
properly exercising them, 1s wiolating any other fiduciary duty, and
will correctly dispose of any property delivered or paid to the
fiduciary.

We are sympathetic to the ever-present difficulty eof declding on
which side of the line a particular case falls, but in this instance
the staff does not believe the tentative recommendation imposes any
gignificant new burden on title companies or other third persons who
may be called upon to do business with an agent. As noted, the shape
of this proposal was iInfluenced in large measure by the concern of the
title companies that they (and cther third perscns) should not be
compelled to do business with an agent. But this concern is not the
only relevant factor, and the tentative recommendation seeks to protect
the legitimate rights of third perscns while making powers of attorney
effective and efficient.

Respectfully submitted,

Stan Ulrich
Staff Counsel

=10~




Memo 90-140 EXHIBIT 1 Study L-3046

WILBUR L. COATS

ATTORNEY AND COUNSELCR AT LAW

TELEPHONE (619) 748-6512

September I, 1990

California Law Revision Commission 8 1AW vy, compryy
4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739 SEP 27 1990
in Fe: Tentative Recommendations relating to: CFf R v pn

Recognition of Trustee's Powers;

Recognition of Agent's Authority--Statutory Power of Attorney:;
Gifts in View of Death;

Repeal of Civil Code Section 704;

Recognition of Trustees' Powers; and

Access to Decedent's Safe Deposit Box.

Dear Sirs:

I concur in all of the above cited recommendations except the
proposal concerning Access to Decedent's Safe Deposit ZoxX.

Often individuals place the original of an inter vives trust in
their safe deposit box. Therefore, it may be just as important to
remove a trust document as it is to remove a Will.

I suggest an additional paragraph (5) be added to Section 331. (d)
which would read:
(5} Permit the person given access to remove any trust Zocuments.

Very truly yours,

A

Wilbur L. Coats

12759 Poway Road, Suite 104, Poway, California 92064




Memo 90-140 EXHIEIT 2 Study L-3046
MICHAEL H. KRAUSNICK
OFFICE OF COUNTY COUNSEL AL

STANISLAUS COUNTY E. VERNON SEELEY

ASSISTANT COUNTY COUNSEL
DEPUTIES

COUNTY ADMINISTRATION BUILDING Harry P. Drabkin

POST OFFICE BOX 74 Andrew N. Eshoo

MOQDESTO, CA 95353 Linda A. Macy

PHOMNE ({209) 525-637¢6 Teresa Vig Rein
FAX {209) 548.5226 YWm. Dean Wright

September 25, 1990

CR LAW REV. COMM'N

SEP 27 1990
California Law Revision Commission
4000 Middlefield Roac, Suite D-2 TROTIVED
Palo Alto, CA 54303-473¢

Dear Commissioners:

IN RE: TENTATIVE RECOMMENDATION RELATING TO RECOGNITION OF

AGENT'S AUTHORITY UNDER STATUTCORY FORM POWER OF
ATTORNEY

I have reviewed the Tentative Recommendation relating to
Recogniticn cf Agent's Authority Under Statutorv Form Power cf
Attorney. I agree that there is a need that should be met in
the situation requiring this tentative recommendation, and I
think that that the tentative recommendation goes well along the
way to meeting it. However, I do not think that the

recommendation goes far enough to meet the needs of ordinary
people.

If one 1s wealthy, has easy access to attorneys, can pay the
cest of litigation, and wishes to use the statutory form, this
recommendation fits the bill. It does not answer the problems
of persons who do not use the statutory form, but craft their
own properly drafted power of attorney. It does not meet the
needs of those persons who cannct afford to have an attorney
bring an action. It does not meet the needs of those pecple
whose assets do not warrant legal action, but are still
important to them, and it does not give guidance on what such an
action should be,

Further, by having this right cof action for the statutory power,
I think a good argument could be made that, by giving a right of
action to use with the statutory power, it excludes any right of
action for persons not using the statutory form. At a very
minimum, a subsecticn should be added to state that:

"It 1is not the legislative intention to exclude
such other actions."

It would be better toc delineate the type of action and the court

in which such action should take place, such as an order to show
cause, returnable in & stated period of time, which could be

-—1—



California Law Revision Commission
September 25, 1980
Page Two

filed in a court of the appropriate jurisdiction concerning the
value of the property in the hands of the third person. If that
value is not ascertainable, in whatever court the agent could
reasonably believe would have such jurisdiction.

Very truly yours,

MICHAEL H. XRAUSNICK, County Counsel

%Iﬁ fff-* £ '!f'-‘{t'r.
Harry P. Drabkin, Deputy

By

HPD/s]jp
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Hermo 970-140 TYHIBTIT Z Study L-3046

N Western Surety Company

Office of General Counsel

September 25, 1990

California Law Revision Commission
4000 Middlefield Road, Ste, D-2
Palo Alto, CA 94303-4739

Dear Sir/Madam:

Re: Tentative Recommendations #L-3022, #L-3046, #L-644,
#L-3034
Our Special File CA-3949

Thank you for furnishing us with copies of these Tentative
Recommendations. This Company is in agreement with each of
these recommendations, and would appreciate being kept on
your mailing list.

Sincerely,

A7
L _‘ el
| U m,

an L. Kirby

DLK:gm

e

20 Zeq S0TF + 71 S. Philling Avenue +*  Sioux Fais, 5D 57117-S077 « Phone (G05) 330-T400 = FAX 1-805-335.0357



? - EXHIBIT Study L-3046
femo 90-140 15T 4 Ca (AW REV. COMN’
ALVIN G. BUCHIGNANI SEP 281390
ATTORNEY AT LAW I L L N
ASSOCIATED WITH 300 MONTGOMERY STREET. SUITE 450
JEDEIKIN, GREEN, SPRAGUE & BISHOP SAN FRANCISCO. CA 94104-1906
FAX 415 421.5858 1415 421-3850

September 25, 19%0

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Recognition of Agent's Authority under Statutory
Form Power of Attorney

Dear Ladies & Gentlemen

I believe the proposed recommendation needs to be
broader. I see no reascn why the same or similar benefits
that are given under the proposal to the statutory form power
of attorney should not be given to any other power of
attorney. At the very least, an attorney-drafted power that
includes the same language, together with other language,
that is contained in the statutory form should have the
benefit of the section. Otherwise, attorneys will need to
prepare both a statutory form power, and alsc a non-
statutory form power at the same time, if they wish to
achieve the benefits of both.

Also, I believe that the same or similar benefits should
be available to the agent under a power of attorney that are

in the proposal relating to the recognition of trustees’
powers, by providing an affidavit procedure.

Very sincerely,

g g
' Alvin &7 Buchignani

AGB/pzg



me A= LA TYEIRIT I Stucdy L-3046

JEROME SAPIRO

ATTORNEY AT LAW 8 TAY REV. COMNN
SUTTEM PLAZA, SUITE s8OS
San Franciaco, CA 94109-5452 <EP 271990
{415k 928-1515
Sept. 26, 1990 oo rtUED

California Law Pevision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca, 94303-4739

Be: Tentative Recommendation
relating to Recognition of
Agent's Authority Under
Statutory Form Power of Attcorney,
Sept. 1990. - #L-3046

Fon. Commissions:
I do approve the tentative recommendation.
However, should not the same legislative protection

and teeth of enforcement be given to both statutory form and
attorney drawn powers of attorney?

Respectfully, .

s

‘ —;--;ff-’t?_f ef - ‘;"7.”«_’—1'{"
_.Jerome Sapir®

J5:mes




Memo 90-140 EXEIZIT & Study L-3046
ca L7 REV. COMMN

ocT 011390
RUTH E. RATZLAFF
Attorney at Law nec¢ ¢IVED
925 "N" Street, Suite 150
P.0O. Box 411
Fresno, California 93708
{209) 442-8018

September 28, 1990

California Law Revision Commission
4000 Middlefield Road Suite D=2
Palo Alto, California 94303-4739

RE: Recognition of Agent's Authority
Under Statuteory Form Power Of Attorney

Dear Commissioners:

I support wholeheartedly your tentative recommendation relating
to relating to Recognition of Agents Authority Under Statutory
Form Power Of Attorney.

I was also supportive of your recommendation for adoption of the
Uniform Statutory Form Power Of Attorney Act,

I like the idea of adding the enforcement provision to the

Uniform Act. Unfortunately, it will probably be necessary even
though the Uniform Act affidavit process should be adequate.

Sincerely,

Tl RubftT

Ruth E. Ratzlaff

RER:pp



Memo 90-14C EYHIBIT 7

DOWLING, MAGARIAN, PHILLIFPS & AARON

INCORFPORATED
ATTORNEYS AMD COUNSELCRS AT LAW
505! NORTH FRESNO STREET, SUITE 20C
FRESKNO, CALIFORNIA 93710

MICHAEL J, DOWLING
LAMES M. PHILLIFS
BRUCE S. FRASER
FCHORD M, &a8RON
STEVEMN £, PAGANME
ENT F. FEvYMAN

LOFN © SANAH
SHEILA M. SMITH
~-EFFREY 3. SIMON &N
SAVIO O FLEWALLES
ArLLIAM J, KEELER. . 3.
ASTLFC M, SOROMA
ARNMOLE F WILLI&WS
LAY B, BELL

WILLIAM o SHIPLZ™
SERALD M. TOMASS &N
2:iCHARD £, HEATTER

October 2, 1990

DOMNALD J, MAGARLAMN
DANIEL K, WHITERL RST
MORRIS M. SHERR

OF COUNSEL

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Study L-3046
“1 1AW REY. COMNM'N

ncT 041990

; fT EFL E" M:: l‘izn

1209 432-4500

FACSIMILE
2UD) 432-4590

CUR FILE NO._g.g_gg u“

Re: The California Law Revision Commission

Tentative Recommendations

Gentlemen:

I have reviewed the tentative recommendation regarding

recognition of agent’s authority under statutory form power of
attorney and am wholeheartedly in favor of the proposed
legislation. It has toc often been my experience that the sole
reason a financial institution refuses toc honor a power of
attorney is precisely because the form was not its own such form.
Similarly, I have encountered situations in which third persons
unreascnably refuse to accept the existence of a trustee’s power
and thus, I am also in favor of that tentative recommendation.

Thank you for considering my comments.
Very truly yours,

DOWLING,MAGA?IAN,PH_
! - ;
.’f N / L]
I e /. i

William J.,ﬁéeler, g%.

IPS & AARCN

-

WJIK:smc

5999411460163 wik
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October 2, 1990

California Law Revision Commission
4000 Middlefield Road

Suite D-2
Palo Alto, CA 94303-~4739
Re: Recsnt Tentative Recommendaticns

Dear Commission:

In response to your request for comment on the Commission's
Tentative Conclusions, I strongly support and am in agreement with
the Commissions's recommendations relating to (1) Recognition of
Agent's Authority Under Statutory Form Power of Attorney, and (2)
Access to Decedent's Safe Deposit Box.

I have no approval or disapproval as to the tentative
recommendation concerning Recognition of Trustee's Powers, since
although I have occasicnally had problems with persons or
institutions acknowledging a trustee's authority, I have found that
most of such problems are easily remedied by simply providing an
abstract or a full cepy of the trust instrument.

Lastly, with regard to the Commissions's tentative
reccmmendation relating to Gifts in View Of Death, I would prefer
to see the repeal rather than the clarification of the existing old
law. Gifts of this nature are largely problematical and they are
often impossible to verify with anything other than the donee's

testimony.
Very truly yours,
HOLLEY & GALEN
By
Richard E. Llewé&llyn, ITI
REL:art
CCQO0004EL.REL
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THOMAS R. THURMOND ot ory, CONN'N

ATTORMNEY AT LAW

419 MASON STREET. SUITE 118 OCT 0 4_ 1990

VACAVILLE. CALIFORMIA 5688

- "IH'ED

7071 448-40t3

October 3, 1990

California Law Review Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Ee: Tentative Recommendations

The following comments are in response to the tentative
recommendations dated June and September 1990.

Repeal of Civil Code section 704

I concur with this recommendation, which comports with Federal
supremacy concepts.

1.-3034 - Gifts In View of Death

I concur with this recommendation, which clarifies the nature of
such gifts and establishes the concept of a condition subsequent.
Moving these sections to the Probate Code makes sense.

L-644 - Recognition of Trustees' Powers

I concur with this recommendation. It is another step toward
resolving the continuing problem with third parties' recognition
of trustees' powers. This provides another arrow in the
attorney's gquiver to encourage out-of-state and other
institutions to cooperate in trust matters.

L-3046 - Recognition of Agent's Authority Under Statutory Form
Power of Attormey

I concur with this recommendation. This should be an effective
measure to counter the tendency of banks and other financial
institutions to insist on the use of their own form powers of
attorney. While this situation has improved considerably in
recent years, there still are many institutions that are
reluctant to accept attorney-drafted documents.



Page 2
California Law Revision Commission
October 3, 1990

L-3022 -~ Access to Decedent's Safe Deposit Box

I concur with this recommendation. The previous requirement that
the institution directly file any will discovered in the safe
deposit box created inefficiencies and delays in the
establishment of probate estates. From an attorney's standpoint,
this procedure is better.

Thank you for the opportunity to comment on these proposed
revisions to the law.

Yours very truly,

Thomas R. Thurmond
Attorney at Law

TT/sr
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TR py, (OM'R  (c:9) 235-03s8

1519) 235-0399

AT RPAQCOPID
S00-197a

HARAY HARGREAVES
RETIRED

JOHN H. BARPETT
RETIREQ

STEVEN M. STRAUSS -, WARCLS DAY
CAAIG P SAPIN TEDMAS J, HASROMN

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc Alto, California 94303-4739

Dear Jochn:;

Recently I have received and reviewed the Tentative
Recommendations of the California Law Revision Commission
relating to the feollowing subjects:

1. Repeal of Civil Cede Secticon 704 (passage on death of
ownership of U.S. Bonds):

2. Gifts in View of Death;
3. Access to Decedent's Safe Deposit Box:

4, Recognition of Agent's Authority under Statutory Form Power
of attorney;

5. Recognition of Trustees' Powers.

It has been almost a decade since I commenced to serve on
the Law Revision Commission. As you will well remember, it was
during that time that we first addressed ourselves to an overhaul
of the California Probate Code. It is interesting to note that
many of the Tentative Recommendations now being recommended are
the result of determining the practical application of the
Probate Code reforms that were enacted.

In any event, I am in favor of all of the above referenced
Tentative Recommendations. I am particularly pleased with
respect to the recommendations involving recognition of an
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Mr. John H. DeMoully
October 3, 18290
Page 2

agent's authority under a Statutory Form Power of Attorney, the
matter of access to a decedent's safe deposit box, and
recognition of a trustee's powers. Like many other attorneys, I
have, from time to time, commiserated with clients who are unable
to convince third parties, often banks or similar institutions,
of their authority to act. The Tentative Recommendations, in
that regard, appropriately address the practical aspects of
cbtaining recognition for authority to act.

Turning to the Tentative Recommendation relating to
recognition of trustees' powers, I call the following to your
attention., It has been my experience that banks and other
institutions often cause difficulties for trustees because of
their refusal to proceed with the trust unless and until they
have adequate proof of the existence of the trust and the
identification of the trustee, as well as the authority of the
trustee. Many a trustee client has requested that I prepare
something akin to certified letters testamentary in a probate
estate. To my knowledge, the closest cne can come to such
documentation is Probate Code Section 15603. That section allows
the Clerk of the Court to issue a certificate showing that the
trustee is duly appeointed and acting, but only if there is some
proceeding before the Court which would evidence those facts.
Obviously, with most living trust situations, it is the desire of
the trustee not to be involved with any Court proceedings. It is
also true that in the case of a trust involving real property,
the trust can be recorded pursuant to the provisions of Probate
Code Section 15210. None of the cited sections truly address the
desire of the typical trustee of a living trust with respect to
having the ability to present proof of the trusteeship without
the necessity of submitting the entire trust document. Your
proposed Prcbate Code Secticn 18100.5 should go a long way
towards providing a simple affidavit by virtue of which the
trustee can satisfy third persons as tc the trustee's authority
without the necessity of presenting the entire trust document to
the third person. In the context of the wording of proposed
Section 18100.5 of the Probate Ccde, I recommend an additional
sentence be added at the end of subsection (a) of Probate Ccde
Section 18100.5. That additional sentence should read
essentially as follows:

"The affidavit shall alsc state the name or other
designation of the trust sufficient to identify it,
that the trust is wvalid, and that the trust is in
effect.”

-5
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It has been a while since I have talked with you, or
corresponded with you or with cther members of the staftf.

Therefore, please give my best regards to Nat, Bob and Stan.
Hoping this letter finds you all well, I am

Sincerel

RIB:jhc

SYTE
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A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

ERNEST RUSCONI 30 KEYSTONE AVENTUE HOLLISTER OFFICE

J. ROBERT “::;B“s = POST OFFICE BOGX 10 300 TRES PINOS RD. C-8
GEORGE F. THOMAS, JB. POST OFFICE BOX GBSO
DAVID E. PIFAL MORGAN HILL, CALIFORNIA 95SD38

SUSAN M. VICELUND-WILSON {408) Tro-2108

HOLLISTER, CALIFORNIA 900343
(408 8ar-pLel

TELECOPIER: (408 7721663

Qctober 5, 1990

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road Suite D-2
Palo Alto, CA 94303-473%

Re: Civil Code §704
Gifts in View of Death - Agent's Authority

Under Statutory Power of Attorney - Recognition
of Trustee's Powers

Gentlemen:

I have read the recommendations mailed to me recently by your
office on the above subject matters. I cannot visualize anyone

objecting to the repeal of Civil Code §704, and transferring that
law to the Probate Code.

As to recognizing the power of an agent and that of a trustee
as set forth above, these are much needed additions to the law. 1In
fact, as to a power of attorney, we once had to threaten a bank with
a suit for any damages caused our principal by the bank's failure to
recognize the agent's authority.

If these provisions ae enacted, we can simply point to these

provisions in the law that require third parties to honor these
documents,

In summary, I concur in your recommendations for each of the
above proposed legislations.

Very truly yours,

RUSCONI, FOSTER, THOMAS & PIPAL

- -

_") -
o . - T
/'f(_’ Coiiy oo

ERNEST RUSCONTI
ER/bbr

—\S—
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MOODY & MOQDY
ATTORNEYS AT LAW
100 SHORELINE HIGHWAY
BUILDING B, SUITE 300

MILL VALLEY, CALIFORMNIA 8494

L:NDA A, MDODY

TEL (415) 332-0216
SRAHAM B. MOODY

FAX (415} 331-5387

October 10, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Recognition of Agent's Authority Under Statutory Form
Power of Attorney (September 1990)

Ladies and Gentlemen:

A year ago we wrote asking you to give the matter of
acceptability of statutory durable powers of attorney your
seripus attention. Perhaps others wrote you, as well. 1In
any event, we are delighted to see your tentative
recommendation relating to "Recognition of Agent's Authority
Under Statutory Form Power of Attorney." Now we offer our
whole-hearted support of your recommendation, with no
comments for improvements in your draft.

Very truly yours,
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JEFFREY A. DENNIS-STRATHMEYER O0CT 19 1930
ATTORNEY AT LAW
REeerYED

POST OFFICE 80X 533 - BERKELEY, CALIFORNIA 94701
(415) 642-8217

October 16, 1990
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Study L-3046. Tentative Recommendation relating to Agents Authority
Under Statuory Form Power of Attorney

Sirs:

I do not think the statute will accomplish its intended purpose if financial institutions can
avoid the statute by inserting a boilerplate provision into the original deposit agreement (etc.)
which reiieves them of the obligation to comply with the demand of an attorney in fact.

Very truljfr yours,

;/55::{' d’}

eﬁﬂ'ey A. Dernis- Strat
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INSURANCE COMPANY

CA LAW EEV. COMM'N

| OCT 25 1990
John H. DeMoully, Executive Secretary

California Law Revision Commission hrrTEYED
4000 Middlefield Road, Suite D-2

Palo Alte, California 94303-4739

October 23, 1989

RE: Comments Regarding Tentative Recommendations
Study L-3046 Recognition of Agents Authority Under
Statutory Form Power of Attorney
Study L-644 Recognition of Trustee's Powers

Dear Mr. DeMoully,

The California Land Title Association Forms and
Practices Committee comments on the above-referenced
Tentative Recommendations as follows:

From the viewpoint of the Title Industry, which, in
general, supports statutory protections for third persons
who, 1n good faith and for valuable consideration, deal with
validly appointed trustees or agents (without actual
knowledge of any infirmities in their capacity to act as
such,! a fundamental probiem with which we face countless
times 18 resistance to any inquiry as to whether a principal-
agent relationship has been validly established (i.e.,
whether the power of attorney itself 1is valid,} or whether a
trust has been validly created and the trustee validly
appointed.

0Of major concern to the Title Industry is the guestion
of forged instruments, particularly powers of attorney. The
existence of a notary acknowledgment does not per se carry
wlith it the requisite guaranty of trustworthiness sufficient
to, on that basis alone, determine the insurability of a real
estate transaction.

The existing statutory provision for an affidavit of
authority from the agent, and the proposal for an affidavit
from a trustee does not provide comfort to us in terms of
establishing the valid creation of the relationship 1n the
first place.

As to Study L-3046, though reflected in the comments. 1t
is not clear from the proposed statute that one can simply
refuse to do business with an agent, nor does 1t deal with
conflict of interest situations. For example, a principal
under a power of attorney happens to be the beneficiary under
a deed of trust, and his agent, who is the trustor under said
deed of trust sends to the trustee under the deed of trust, a
request for full reconveyance, as agent of the beneficiary,
along with the statutory affidavit. Does the trustee's

2100 S0UTH EAST MAIN STREET, SUITE 400 * IRVINE, CALIFORNIA 92714 « TELEPHONE (714) 852-9770 (300) 421-8L11
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refusal to accept the agent’s authoritv subiect the trustee
to litigation and possible attornev's fees?

s stated above, the proposed statutorvy scheme does not
provide sufficient comfort to the Title Industry to allow for
any greater acceptance of powers of attorney, even if the
affidavit of authority were permitted or required to be
recorded in the public records, since if the power of
attorney 1is 1itself void, so is any act purporting to be
pursuant to it.

As to study L-644, as a result of the recent changes in
the Probate Code pertaining to the statutory authority of a
trustee, the Title Industry has been less concerned with the
question of what is authorized by statute, than with the
underlving guestion of whether the trust has been validly
created under Probate Code Sections 15200-15210, or if there
are any limitaticns on statutory powers contained in the
trust instrument. In this instance, the affidavit proposed
by the Tentative Recommendation will not provide anv relief,
and will result in more litigation when gquestions as to the
validity of the trust itself are interpreted as the
gquestioning of authority.

In this regard, pernaps the proposed statutory scheme
regarding an affidavit should enablie a third person dealing
wlth another who represents himself as the trustee of a
specifically designated trust to assume that such a trust
exists and that the party he is dealing with it, in fact, the
duly appointed and designated trustee. without limitation.

If not., then the person dealing with a purported trustee may
have a duty of inguiry as to the valid creation of the trust
and the valid appointment of the purported trustee.

Thank vou for the opportunitv to comment on the above
matters, and i1f vou have any questions or comments for us,
pnlease don't hesitate to contact us.

Sincerely,
[ .

."“":.j_h —_ _‘/‘i ._/;

._,..__h“,l
Larry ‘M. Kaminsky y
Chairman., Special Subcommittee on
California Law Revision Commission
Legislation of the California Land
Title Association Forms & Practices
Committee

e ot ks
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Edward M. Phelps Auomeys at Law
Deborah Ballins Schwarz 215 North Marengo Avenue
Ruth A. Phelps Second Floor
Of Counsel Pasadena, California 91101
Barbara E. Dunn
October 23, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating to
Recognition of Agent’s Authority Under
Statutory Form Power of Attorney

Dear Sir/Madam:

Study L-3046
CA LAW REV. COMICN

0CT 25 1350

poaf FAMER

(818) 795-8844
Facsimile: (818) 795-9586

I have read this recommendation. I believe that banks do not ac-
cept other powers of attorney and prefer to use their own forms be-
cause their own forms are the only ones that fit in their drawers.

I agree with this recommendation. The banks will not like it but

it is a very needed statute. I approve it.

Very truly yours,

ot & Ph—

Ruth A. Phelps

PHELPS, SCHWARZ & PHELPS

RAP:sp
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Michael J. Anderson, Inc.
77 Cadillac Drive, Suite 260 GCT 25 1990
Sacramento. California 95825
{9161 921'6921 [N A I B RNY) E o]

. FAX (916) 921-9697
Michaet J. Anderson

Qctober 24, 1990

California Law Revision Commission
4000 Middlefield Rocad, Suite D-2
Palo Alto, CA 94303-4739

To whom it may concern:
I favor without comment the following:
In respect to the Repeal of Code Section 704 I am in agreement
with it. I am also in favor of Recognition of Trustees’ Powers
and Access to Descendant‘s Safe Depeosit Box.
In respect to Recognition of Agent’s Authority Under Statutory
Form Power of Attorney, I would request that it be expanded to
include any Power of Attorney drafted by an Attocrney.
I have no objecticns to Gifts in View of Death.

) sincgrely

e e

\~“‘}Wl%*f§ib>¢aﬁ__hn
MICHAEL J.: ANDERSON

\
MJA/fa o
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RXHIBIT 18" Study: L-3046
A LAW SEV O
OCT 26 1990

reEr FYWED

Octocber- 25, 1990 Ouw FILE NUMBER
P900.05-14.

California Law.Revision Commission:
4000 -Middlefield Road
Suite D=2

Palo Alto, California 94303-4739
Tentative+Recommendations.

I have>reviewed:thesfollowing tentative
recommendations and I concur in the recommendations:

#L-644 Relating to Recognition of Trustees' Powers -
September 1990,

#$L-3034 Relating to Gifts in View of Death -
September- 1990,

#L-3046 Relating to Recognition of Agent'’s Authority

Under Statutory Form Power of Attorney - September
1990 and

Relating to Repeal of Civil Cocde Section 704

{Passage-on-Death of Owmership of U.S. Bonds) - June
1990.

Sincerely yours,

L
Alan_D. Bonapart ;

ADB:ah

-15—
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FraNK M. SWIRLES

LAW CORPORATION

October 26, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations - re
1. Repeal of CC Section 704
2. Access to decedent's safe deposit box
3. Recognition of Trustee's powers
4. Recognition of agent under statutory powar ==
5. Gifts in view of death

Gentlemen:

; I have no objections to your recommendations in the above mat-
: ters.
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GREGORY WILCOX Ch LAW REV. COMM™
ATTORANEY AT LAW
OCT 31 1990
nerrruEpD 506 FIFTEENTH STREET, SUITE 700
OAKLAND, CALIFORNIA S4812-14865
{415) 451-2800

October 30, 1990

Nathaniel Sterling

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Altc, CA 54303-4739

Re: Recognition of Agent's Authority Under Stat. Form Power of
Attt L-3046

Dear Mr. Sterling:

Thank you for sending me the Tentative Recommendation with
regard to Recognition of Agent's Authority Under the Statutory
Form Power of Attorney.

As a person who has had some difficulty in achieving
acceptance of powers of attorney by third parties, I am in accord
that this proposal would substantially enhance the statutory
form's effectiveness.

I find it anomalous, however, that the recommended amendment
extends only to the statutory form power of attorney, and not to
all powers of attorney. Indeed, the fact that the recommended
scope is so limited, and makes attorney-drafted powers of
attorney into second-class documents, is not even addressed.

I would welcome such a rule applied to all powers of
attorney, statutory form as well as attorney drafted.

I appreciate this opportunity to respond on this issue.

Very truly yours,

Léi_.g, I

GREGORY WILCOX

pc: James V. Quillinan
Diemer, Schneider, Luce & Quillinan
444 Castro Street, Suite 900
Mountain View, CA 94041

-—2.85—
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LAW QFFICES —-"."‘n
Kxarr & Kxarpp
DAVID W. KNAPP, B8, 1083 LINGOLN AVENUE
DAVIO W. KNAPP. Jn. SAN JOBE. CALIFORNIA 95128 FAX (408) 298-1911

TELEFHONK (408) 298-3838

Octoker 5, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: YOUR TENTATIVE RECOMMENDATIONS CONCERNING THE FOLLOWING
REVISIONS:

1. ASSESS TO DECEDENT'S SAFE DEPOSIT BOX:
I highly approve the recommendation and it is long
overdue;

2. RECOGNITION OF TRUSTEE'S POWERS:
I highly approve as it will be a great help;

3. RECOGNITION OF AGENTS AUTHORITY UNDER STATUTORY FORM POWER
OF ATTORNEY:
Since the inception of the law (1982) I have had many
difficult sessions with both Bank of America (who insists
on the use of their own forms) and the local Wells Fargo
who at first refused entirely to honor the same. Your
recommendation, if only accepted, will be of great service
to we probate lawyers and will possibly "educate" the
institutions of the protection they have in honoring the
powers of attorney. It's a great idea;

4. GIFTS IN VIEW OF DEATH:
I approve. It puts the law where it should be;

5. REPEAL OF CIVIL CODE SECTION 704:
I approve.

Your Commission should be congratulated on the fine work you

are deing in straightening out many misunderstand sections of the
law.

/—ﬁeqkt?tlly ye(:]:s

LAW OFFICES OF KNAPP & APP

-2.0—
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TELERHOMNE [2!3) 201-0304
TELECOPIER (213) 277-7994

neerrwEp

Cctober 29, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Recognition of Agent's Authority Under
Statutory Form Power of Attorney

Gentlemen:

As you are aware I have long been an advocate of the legislation
suggested in this Tentative Recommendation.

I bdelieve the statute strikes a happy balance between the
expectations of persons executing powers of attorneys and those
who will be called upon to recognize them.
I am especially pleased with Subparagraph (d) Section 2480.5
which is an area in which the most consistent disregard of a
person's power of atterney has coccurred.

Very truly yours,

IRWIN D. GOLDRI

IDG:hs

-21-
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STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Recognition of Agent's Authority Under
Statutory Form Power of Attorney

September 1990

This tentative recommendation is being distributedso interested persons will be
advised of the Commission's tentative conclusions and can make their views
known to the Commission. Commentis sent io the Commission are a public record,
and will be considered at a public meeting of the Commission, It is just as
important to advise the Commission that you approve the teniative recommendation
as it is to advise the Commission that you believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN OCTOBER 31,
1990,

The Commission often substantially revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the Legisiature,

CaLForniA LAaw Revision ComMission
4000 Middlefield Road, Suite D-2
Palo Aito, California 34303-4739
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Letter of Transmittal

The Uniform Statutory Form Power of Attorney Act was enacted on
Commission recommendation in the 1990 legislative session. See Civ.
Code §§ 2475-2499.5, enacted by 1990 Cal. Stat. ch. 986. This tentative
recommendation would make the statutory form more effective by
making clear that a third person may be compelled to honor the agent’s
authority under the statutory form to the same extent as the principal
could compel the third person to act. A third person who acts
unreasonably in refusing to honor the agemt’s authority under the
statutory form would be liable for attorney’s fees in an action to compel
acceptance. The tentative recommendation would also protect third
persons whose refusal is required by a state or federal statute or
regulation or by a contract between the third person and the principal.
This study has been made pursuant to Resolution Chapter 37 of the
Statutes of 1980.
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RECOMMENDATION

The Uniform Statutory Form Power of Attorney Act was
enacted in 1990 to provide a simple, readily understood, and
widely usable power of attomey form.! In order to fully
accomplish its purposes, the statutory form needs to be
accepted by third persons with whom the agent desires to
transact business on behalf of the principal. Judging from past
experience with powers of attorney prepared by attorneys and
with statutory and nonstatutory forms, the intentions of
persons who believe they have put their affairs in order,
consistent with the applicable law, have been frustrated by the
unwillingness of some third persons to honor a power of
attormney and accept the authority of the agent under a power
of attomey.? In many cases, this reluctance may simply be a
bureaucratic reaction to the variety of powers of attorney that
the particular business or institution may encounter. Some
businesses have adopted a general policy of not honoring
powers of attorney unless executed on a form approved by the
business itself. In other cases, a third person may genuinely
be in doubt as to the authority of the agent even after taking
the time to examine the power of attomey.

Existing law attempts to deal with this problem by
protecting third persons from liability in specified
circumstances. Civil Code Section 2404 protects a third
person who relies on the agent’s affidavit in support of the

1. Civ. Code §§ 2475-2499.5, enacted by 1990 Cal. Stat. ch. 986, § 2. This
legislation was enacted on recommendation of the Law Revision Commission. See
Recommendation Relating to Uniform Statutory Form Power of Attorney Act, 20 Cal.
L. Revision Comm'n Reports 415 (1990),

2. See, e.g., Montgomery & Wright, Durable Powers of Attorney for Property
Management, in 1990 Califomia Durable Power of Attormey Handbook §§ 2.56-2.61
{Cal. Cont. Ed. Bar), discussing policies of banks with regard to accounts, safe deposit
boxes, and trusts, and of title companies, insurance companies, and stock transfer
agents.
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statutory form, the same as any other power of attomey.’ This
affidavit protects a third person from liability for actions
undertaken in good faith reliance on the affidavit as to issues
of termination and revocation of the power of attorney,* but
has no compulsory effect on third persons. Similarly, Civil
Code Section 2512 protects a third person who acts in good
faith reliance on a power of attorney, including a statutory
form power of attorney,’ if the power of attomney is presented
by the named agent, appears to be valid on its face, and
includes a notary public’s acknowledgment.® This protection
should work well with a statutory form power of attorney
presented to a third person by the agent named in the
instrument becanse the statute requires it to be acknowledged
before a notary public’ and the facial validity of the form
should be easy to determine. As before, however, these
provisions encourage, but do not compel, acceptance by third
persons.

The Law Revision Commission recommends adding a
provision to the Uniform Statutory Form Power of Attorney
Act to address these problems. The proposed legislation
would permit the agent under a properly executed statutory
form power of attorney to bring an action to compel a third
person to accept the agent’s authority to the same extent as the
principal would be able to compel the third person to act if an

3. For background on Civil Code Section 2404, see Recommendation Relating to
Uniferm Durable Power of Attorney Act, 15 Cal. L. Revision Comm'n Reports 351
(1980). This gencral provision in the Uniform Durable Power of Attomey Act (Civ.
Code §§ 2400-2407) applies to the Uniform Statutory Form Power of Attomey Act
(Civ. Code §§ 2475-2499.5) as provided in Civil Code Section 2480(a).

4. The appropriate extent of the protection afforded by Civil Code Section 2404 for
powers of attomey generslly is the subject of a pending study by the Law Revision
Commission. See also [Tentative] Recommendation Relating to Recognition of
Trustees’ Powers [September 1990], __ Cal. L. Revision Comm'n Reports ___(19_).

5. See Civ. Code § 2480(c).

6. For background on Civil Code Section 2512, see Recommendation Relating to
Durable Powers of Attorney, 18 Cal. L. Revision Comm’n Reports 305 (1986).

7. See Civ. Code §§ 2475 (form), 2476(c} (acknowledgment of principal’s
signature).
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action were brought on the principal’s own behalf.® This
provision would permit an action against a business, insurance
company, financial institution, or other person who holds
property of the principal, who owes a debt to the principal, or
who owes a duty or performance to the principal. It would not
pemmit the agent to compel a third person to act where the
principal could not do so. Thus, a business that could choose
not to accept the principal as a customer would be completely
free to decline to deal with the agent.

In order to make the proposed remedy effective, the
proposed legislation also requires the court to award
attorney’s fees in an action to compel acceptance of the
agent’s authority if the court finds that the third person acted
unreasonably in refusing to accept the agent’s authority.” The
proposed legislation makes clear, however, that a third person
would not be acting unreasonably if the refusal to accept the
agent’s authority under the power of attorney was authorized
or required by a state or federal statute or regulation or by a
written provision in a contract or agreement between the third
person and the principal. On the other hand, the proposed
legislation provides that a third person will not be found to
have acted reasonably if the sole reason for refusing to accept
the agent’s authority was insistence on use of the third
person’s own form. '

8. This rule is similar to the power of a decedent’s successor to enforce delivery or
payment of property under the affidavit procedure for collection amnd transfer of
property of a small estate. See Prob. Code § 13105(b). The general power of attorney
statute in Minnesota also contains a similar provision. See Minn. Stat. Ann. § 523.20
(West Supp. 1990).

9. This provision i3 also drawn from the affidavit procedure for collection and
transfer of a small estate to a successor. See Prob. Code § 13105(b).
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PROPOSED LEGISLATION

Civil Code § 2480.5 (added). Compelling third person to honor
statutory form power of attorney; Liability for attormey’s
fees

2480.5. (a) If a third person to whom a properly executed
statutory form power of attomey under this chapter is
presented refuses to honor the agent’s authority under the
power of attorney within a reasonable time, the third person
may be compelled to honor the agent’s authority under the
power of attorney, in an action for this purpose brought
against the third person, to the same extent as the principal
would be able to compel the third person to honor the
authority of the principal acting in the principal’s own behalf.

(b} If an action is brought under this section, the court shall
award attormney’s fees to the agent if the court finds that the
third person acted unreasonably in refusing to accept the
agent’s authority under the statutory form power of attorney.

(c) For the purpose of subdivision (b} and without limiting
other grounds that may constitute a reasonable refusal to
accept an agent’s authority under a statutory form power of
attorney, a third person does not act unreasonably in refusing
to accept the agent’s authority in any of the following
circumstances:

(1) If the refusal is anthorized or required by a provision of
a state or federal statute or regulation.

(2) If the refusal is authorized or required by a written
provision of a contract or agreement between the third person
and the principal.

(d) Notwithstanding subdivision (c), a third person’s refusal
to accept an agent’s authority under a statutory form power of
attorney under this chapter is unreasonable if the only reason
for the refusal is that the power of attorney is not on a form
prescribed by the third person to whom the power of attorney
is presented.
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Comment. Section 2480.5 is a new provision not found in the
Uniform Statutory Form Power of Attorney Act (1988). Subdivisions (a)
and (b) are drawn in part from Probate Code Section 13105(b)
(compelling payment or delivery under affidavit procedure for collection
or transfer of personal property of smali estate). See also Section 2404
(affidavit of lack of knowledge of termination of power of attorney).

Subdiviston (a) permits an agent to bring an action to compel a third
person to honor a statutory form power of attorney to the same extent as
the principal, disregarding any legal disability, could bring an action to
compel the third person to act. Under this ruie, a third person who could
not be forced to do business with the principal consequently may not be
forced to deal with the agent. However, a third person who holds
property of the principal, who owes a debt to the principal, or who is
obligated by contract to the principal may be compelied to accept the
agent’s anthority,

In addition, as provided in subdivision (b}, if the refusal to deal with
the agent is found to be unreasonable, the third person will also be liable
for attorney’s fees incurred in the action to compel compliance. The
determination of reasonableness depends on the particular circumstances
of each case. A person to whom the power of attorney is presented may,
for example, act reasconably in refusing 10 accept the agent's authority
where it is not clear that the power of attorney grants the agent suthority
with respect to the particular transaction. Likewise, a third person may
reasonably refuse to honor the power of attorney if, for example, the
person is not reasonably satisfied as to the identity of the agent or has
information that would lead a reasonable person to question the validity
of the power of attorney. See also Section 2512 (protection of person
relying in good faith). ‘

Subdivision (c) provides some specific guidelines as to the meaning of
the reasonableness rule in subdivision (b) as it relates to the liability for
attorney’s fees. However, subdivision (d) makes clear that an
institution’s preference for its own power of attorney form is never a
reasonable ground for refusing to accept the authority of an agent under a
properly executed and effective statatory form power of attorney.



