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Memorandum 90-142

Subject: Study L-3022 - Access to Decedent's Safe Deposit Box
{Comments on Tentative Recommendation)

Attached is the Tentative Recommendation relating to Access to

Decedent’s Safe Deposit Box. We received 18 letters commenting on the

TR. These are attached as Exhibits 1 through 18:

Exhibit 1: Wilbur L. Coats

Exhibit 2: Paul Gordon Hoffman

Exhibit 3: Dan L. Kirby, Western Surety Company
Exhibit 4: Alvin G. Buchignani

Exhibit 5: Jerome Sapiro

Exhibit 6: Ruth E. Ratzlaff

Exhiblt 7: Richard E. Llewellyn, II

Exhibit 8: Thomas R. Thurmond

Exhibit 9: Robert J. Berton {former CLRC Chairman)
Exhibit 10: Kenneth M, Klug {(the originator of this propesal)
Exhibit 11: Linda A. Moody

Exhibit 12: Henry Angerbauer

Exhibit 13: Mary J. Pierce

Exhibit 14: BRuth A. Phelps

Exhibit 15: Michael J. Anderson

Exhibit 16: David W. Knapp, S8r.

Exhibit 17: Frank M. Swirles

Exhibit 18: Stuart D, Zimring

Fourteen letters support the TR without qualification (Exhibits 2,
3, 5 through 10, 12, and 14 through 18). Three support it with
suggested revisions (Exhibits 1, 4, and 13). 0One supports it with a
question (Exhibit 11). None oppose it. Many expressed enthusiasm for
the proposal:

"I commend you for reintroducing your recommendation on
this subject." (Exhibit 1.)

— "I am particularly pleased that something less than the
death certificate may be adequate for accesg." (Exhibit 6.)

—— "I strongly support” the TR. (Exhibit 7.)
— The TR "is excellent." (Exhibit 10.)
—— '"This recommendation is a good idea.” (Exhibit 14.)

— "I highly approve the recommendation and it is long
overdue." (Exhibit 16.)

The suggested revisions are discussed below.

—1-



Removal of Inter Vivos Trust Instrument

The TR permits a person with a key to decedent's safe deposit box
to remove decedent's will and dinstructions for disposition of
decedent's remains. Two commentators suggested the person should alse
be authorized to remove any inter vivos trust instruments in the box
(Exhibits 1 and 13). The staff thinks this is a good suggestion,.

Ordinarily the personal representative is the one who removes the
contents of the decedent's safe deposit box. But instructions for
disposition of remains are needed immediately so the disposition may be
done 1n accordance with the decedent's wishes. The will is needed
before letters are issued so it may be determined who is entitled to
appointment as executor.

There is no urgent need to remove a trust instrument. If a
personal representative is appointed, he or she Is the best person to
take custody of the trust instrument, along with other contents of the
hox.

But Mary Pierce (Exhibit 13) points out that there may not be a
probate proceeding. In that case, there is no provislon for removal of
trust instruments from decedent's safe deposit box. It may bhe
necessary to petition for probate just to get the trust instrument.
This seems like an unnecessary expense to the petitioner.

A requirement that the financial institution make and keep a
photocopy of any trust instrument removed from the box, 1like the
requirement now in the TR for wills, should te sufficient protection
against fraud. Accordingly, the staff recommends that subdivision (4)
of proposed Section 331 be revised as follows:

{d) When the person seeking access has satisfied the
requirements of subdivision (b), the financial institution
ghall do all of the following:

{1) Keep a record of the identity of the person.

{(2) Permit the person to open the safe deposit box under
the supervision of an officer or employee of the financial
institution, and to make an inventery of its contents,

(3} Make a photocopy of all wills and trust instruments
removed from the safe deposit box, and keep the photocopy on
file for a period of five years. The financial institution
may charge the person given access with a reasonable fee for
photocopying.

(4) Permit the ©person given access to  remove
instructions for the disposition of the decedent's remains,
and, after a photocopy is made, to remove the wills and trust
instruments.




Rights of Surviving Co—owner of Safe Deposit Box

The TR applies only to a safe deposit box held in decedent's sole
name, or held by decedent and others where all are deceased, If the
box is jointly held and a co-owner is still living, only the co-—owner
has access to the box.

Alvin Buchignanl suggests a parallel section specifying the rights
of the co-owner after decedent's death {Exhibit 4), The staff is
reluctant to try to draft a statute to say what the rights of a
surviving co-owner are. Such a statute might have the unintended
effect of limiting those rights. However, the staff has no objection
to adding the underscored sentence to subdivision (a) of Section 331:

{a) This section applies only to a safe deposit box in a
financial institution held by the decedent in the decedent's
gsole name, or held by the decedent and others where all are
deceased. Nothing in this section affects the rights of a
gurviving co-owner.

Attorney as Kevholder

Linda Moody (Exhibit 11} asks what happens where the decedent has
given a key to the safe deposit box to his or her attorney, along with
written authorization for access? TUnder the TR, an attorney with a key
has the same access to the box as a family member or anyone else with a
key. It is mnot mnecessary to have written authorization from the
decedent —— possession of the key is sufficient.

If the key is lost and no one has a key, then the box must be
drilled by the financial institution. Section 331 will not apply, and
letters will have to he obtained to gain access. It 1is not necessary
to expand our proposed statute to cover this situation. A petition for

letters will bring the matter under court supervision as in other cases.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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WILBUR L. COATS

ATTORNEY AND COUMSELOR AT LAW

Stady L-3C2:

TELEPHONE (618) 748-6512
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eptember 05, 129
California Taw Revision Ccmmission

AG00 Midclefield Road. Suite -2
Falo 2ltc, CA 94303-47320

in Re: Tentative Recommendations relacing wo:
Tecocnition of Trustee's Powers:
fecegnition of AZgent's 2uthority--Statutory Power of
Cifts in View of Death;
Repeal of Civil Code Section 704;
Zzceognition of Trustees' Zowers; and
Access to Decedent's Safe Deposit Box.

Dear Sirs:

LW rry commry

SEP 27 1990

.:(EIHED

Attorney:

I concur in all of the aneve cited reccmmendaticns except the

rroposzal concerning Accessg to Dscecent's Safe Depcsit Tox.

Zften individuals place the original of ar inter vives trust in
their safe ceposit box. Therefcre, it mav “e just as important to
remove 2 ftrust document as it is to remove a3 Will.

sucgest an additicnal paragraph (5) he added to Section 331. (d)

which would re=ad:
Permit the person giver access to remove any Lrust

f=0
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12759 Poway Road, Suite 104, Poway, California 92p64

dcocuments.
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Los Angeles
California 91024
(213 470-6010
FAX (213) 470-6735

EAIZIT Z Study L-3022

September 25, 1990

California Law Revision Commission

4000 Middlefield Rd
Suite D-2
Palo Alto,

lLadies and Gentlemen:

this subject.

CA 94303-4739

Study 1L-3022-Tentative Recommendation Relating to
Access to Decedent's Safe Deposit Box

I commend you for reintroducing your recommendation on
I am particularly pleased by the idea that proof

of the decedent's death could be made by a document other than a
certified copy of the decedent's death certificate, since it

often takes a substantial amount

copy of a death certificate.

PGH:mem

PGH100TALAWREVZ.LTR
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of time to obtain a certified

Very truly yours,

-7 4

Paul Gordon Hoffman

APROFESSIONAL CORFORATION
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california Law Revision Commission
5000 Middlefieid Road, Ste. D-2 e t1VED
Palo Alto, CA 94303-4739

Dear Sir/Madam:

Fe: Tentative Recommendations #L-3022, 7L-3046, «L-244,
#1L-3034
Qur Special File CA-3949

Tnank you ror rurnishing us with ccopies or these Tentative
Recommendations. This Company is in agreement with each orf
hese recommendations, and would appreciate being kept on
vour mailing list.

Sincerely,

Kl el

; R
ol T ;‘/M\

Jan L. Kirby |
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JEDEIKIN, GREEN. SPRAGUE & BISHOE SAN FRANCISCUO, CA 94104-1908
FAX 1215 421-3658 4151 42 1-54H50

Califcrnlia Law Revision Commission
4000 Middlefield Recad, Suite D-2
Pale Alto, CA 94303-4739

Re: Access to Decedent's Safe Depesit Box

Cear Ladies & Gentlemen

I do nct believe the proposed recommendaticon regarding
Access to Decedent's Safe Deposit Box is brecad encugh. I
believe it should also address the rights c¢f access of a
rerson who net cnly holds a key tc the box zut 1s alsc 2
joint owner of the box. Such a perscn should have access to
the kox, even in the event of a decedent's death, sclelv cn

presentation of the key, and proof of his identity as a Jjoint
cwner.

I have no objection tc the other reqguirements of the
proposal relating to making cof copies and imposing the duty
to file the will with the Clerk of the Court on thes person
who removes it from the box.

frcposed Probate Code §331 specifically states that it
only applies in the case of a safe deposit kbox held by the
decedent in the decedent's sole name, or held by the decedent
and others where all are deceased. In order toc avoid
confusion and to promote consistency, a related probate code
secticon, with a number that is reasonably close, should
specify the rights of the co-owner of the box in the event of

death.
very simcerely,
Alvin -G. éuchignani
AGB/pzg
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Undersiaoned apnroves the aoove-mentioned
Secommendation.
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wever, Lie rocoimens
this matter —v fin:z

o]
D
o
.
@
9]
~+

b
=
e
H

~Simes

inst-tazions.

Tertativa



Memo 90-14Z THHEIEIT & Study L-3022

L - COMMN

30
RUTH E. RATZLAFF ocT 01

Attorney at Law g e et ED
925 "N" Street, Suite 150
P.0. Boxr 411
Fresno, California %3708
{209) 442-8018

September 28, 1590

California Law Revision Commission
4000 Middlefield Road Suite D-2
Palo Alto, California 94303-4739

RE: Access to the Decedent's Safe Deposit Box
Dear Commissicners:

I have reviewed vour tentative recommendation relating to access
to the decedent's safe deposit kox. I support the
recommendation.

I am particularly pleased with the recommendation that something
less than the death certificate may be adequate for access. This
is necessary because death certificates are not issued until the
cause of death has been identified, and in some cases that can be
days or even weeks. Those types cof cases may be exactly the ones
where there is some urgency about getting a special administrator
appointed to run a business or take cover some other activity of
the decedent's. If the executor has to wait for the death
certificate in order to get the will, the delay may be damaging
to the business or other activity.

Ruth E. Ratzlaff

RER:pp
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AUTA MONGCOWEM MLLLER
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Octoker 2, 1990

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Paleo Alto, CA 34303-4739

Re: Recent Tentative Recemmendatisns

Dear Commission:

In response to your request for comment cn the Commission's
Tentative Conclusions, I strongly support and am in agreement with
the Commissions's recommendations relating to i1} Recognition of
Agent's Authority Under Statutory Form Power of Attorney, and (2)
Access to Decedent's Safe Deposit Box.

I have no approval or disapproval as to the tentative
recommendation concerning Recognition of Trustee's Powers, since
although I have occasionally had problems with persons or
institutions acknowledging a trustee's authority, I have found that
most of such problems are easily remedied by simply providing an
abstract or a full cepy of the trust instrument.

Lastly, with regard to the Commissions's tentative
recommendation relating to Gifts in View Of Death, I would prefer
to see the repeal rather than the clarification of the existing old
law. Gifts of this nature are largely problematical and they are

often impossible to verify with anything other than the donee's
testimony.

Very truly yours,

HOLLEY & GALEN

By _
Richard E. Llewe&llyn, II

REL:art
QOC00QO04EL.REL
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ATTORNEY AT LAW
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October 3, 1990

California Law Review Commission
4000 Middlefield Road, Suite D-2
Palo aAlto, CA 94303-4739

Re: Tentative Recommendations

The following comments are in response to the tentative
recommendations dated June and September 1990.

Repeal of Civil Code section 704

I concur with this recommendation, which comports with Federal
supremacy concepts.

L-3034 - Gifts In View of Death

I concur with this recommendation, which clarifies the nature of
such gifts and establishes the concept of a condition subsequent.
Moving these sections to the Probate Code makes sense.

1.-644 - Recognition of Trustees' Powers

I concur with this recommendation. It is ancther step toward
resolving the continuing problem with third parties' recognition
of trustees' powers. This provides another arrow in the
attorney’'s quiver to encourage cut-of-state and other
institutions to cooperate in trust matters.

1L-3046 - Recognition of Agent's Authority Under Statutory Form
Power of Attorney

I concur with this recommendation. This should be an effective
measure to counter the tendency of banks and other financial
institutions to insist on the use of their own form powers of
attorrey. While this situation has improved considerably in
recent yvears, there still are many institutions that are
reluctant to accept attorney-drafted documents.

__‘8-—



Page 2
California Law Revision Commission
October 3, 1990

L-3022 - Access to Decedent's Safe Deposit Box

I concur with this recommendation. The previous reguirement that
the institution directly file any will disceovered in the safe
deposit box created inefficiencies and delays in the
establishment of probate estates. From an attorney's standpoint,
this preocedure is hetter.

Thank you for the opportunity to comment on these proposed
revisions to the law.

Yours very truly,

=z

Thomas R. Thurmond
Attorney at Law

TT/sr
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Mr. John H. DeMoully

Txecutive Secretary

California Law Revision Commission
4000 Middlefield Read, Suite D-2
Palo alto, California 94303-4739

Dear John:

Recently I have received and reviewed the Tentative
Recommendations of the California Law Revision Commission
relating to the following subjects:

~. Repeal of Civil Code Section 704 (passage on death of
ownership of U.S. Bonds);

2. ¢ifts in View cf Death:

3.

Access to Decedent's Safe Deposit Box;

4, Recognition of Agent's Authority under Statutory Form Power
cf Attorney:

(8]

. Recognition cf Trustees' Powers.

_t has been almost a decade since I commenced to serve on
the Law Revision Commission. As you will well remember, it was
during that time that we first addressed ourselves to an cverhaul
of the California Probate Code. It is interesting to note that
=many cof the Tentative Recommendations now keing recommended are
~he result of determining the practical applicaticn of the
robate Code reforms that were enacted.

In any event, I am in favor of all of the apove referenced
Tentative Recommendations. I am particularly pleased with
respect to the recommendaticns involving reccgnition of an

—\0 —
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PROCOPIO, CORY. HARGREAVES AND SAVITCH

Mr. John H. DeMeocully
October 2, 1990
Page 2

agent's authority under a Statutory Form Power of Attorney, the
matter cf access to a decedent's safe deposit box, and
recognition of a trustee's powers. Like rmany other attorneys, I
have, Zrcm time to time, commiserated with clients who are unable
o convince third parties, often banks or similar institutions,
of their authority to act. The Tentative Recommendaticns, in
that regard, appropriately address the practical aspects of
obtaining recognition for authority to act.

Turning to the Tentative Recommendation relating to
recognition of trustees' powers, I call the following to your
attention. It has been my experience that banks and other
institutions often cause difficulties for trustees because of
their refusal to proceed with the trust unless and until they
have adecuate proof of the existence of the trust and the
identification of the trustee, as well as the authority of the
trustee. Many a trustee client has requested that I prepare
something akin to certified letters testamentary in a probate
estate. To my Xnowledge, the closest one can come to such
documentation is Probate Code Section 15603. That secticon allows
the Clerk of the Court <o issue a certificate showing that the
trustee 1s duly appeinted and acting, but only if there 1s some
proceeding before the Court which would evidence those facts.
Obvicusly, with most living trust situations, it is the desire of
the trustee not to be involved with any Court proceedings. It is
also true that in the case of a trust involving real property,
the trust can be recorded pursuant to the provisions of FProbate
Code Section 15210. None of the cited secticns truly address the
desire of the typical trustee of a living trust with respect to
having the ability to present proof of the trusteeship without
the necessity of submitting the entire trust document. Your
nronesed Probate Code Secticon 121CC.5 should go a long way
“owards providing a simple affidavit by virtue of which the
trustee can satisfy third persons as to the trustee's authority
without the necessity of presenting the entire trust document to
the third person. In the context cf the wording cof proposed
Section 18100.5 cf the Probate Code, I recommend an additional
sentence be added at the end of subsection (a) of Preocbhate Code
Section 18100.5. That additional sentence should read
essentially as follows:

"The affidavit shall alsoc state the name cor other
designation of the trust sufficient to identify it,
~hat the trust is valid, and that the trust is in
gffect.”

— =
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Mr. John H. DeMoully
Octobkber 3, 1990
Page 3

Zt has been a while since I have talked with you, or
corresponded with you cr with other members cf the staff.
Therefore, please give nyv best regards to Nat, Bob and Stan.
Hoping this letter finds you all well, I am

Sincerel

RJB:ihe

— 12
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Mr. Robert J. Murphy ITI

Staff Counsel

Califernia Law Revision Commissicon
Suite D-2

4000 Middlefield Road

Palc Alto, CA 94303-473%

Re: Tentative Recommendation Relating to Access
to Decedent's Safe Deposit Box

Dear Bob:

Thanks for your letter of September 24. One of the
great strengths of the Commission is its willingness to re-
ceive and consider all comments received, even those received
after the deadline. I will try to get future comments to you
more premptly.

The September, 1990, Tentative Recommendaticn Re-
lating tc Access to Decedent's Safe Deposit Box is excellent.
The new procedure provides a very practical means of obtain-
ing the Will while protecting keneficiaries and not imposing
extra burden on the financial institution. The simplicity of
the recommended procedure makes it far superior to the previ-
ous recommendation.

I am chagrined to think that the access problem I
raised had such a simple soclution. Whoever thought up this
solution deserves the "Emperor's New Clothes Award" for 1990!

Very truly yours,

/f/

Kenneth M. Klug

—-\3—
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ZRAHAM B MITOLCY Fax i4|5) 331-5387
Cctobexr 1C, 1391

Zalifornia Law Revision Zommission

2000 Middlefieid Road, Zucite D-2

Palc Alto, CAa 243C3-4739

e Tentative Reccmmendazicn: Access to Decedent’:z Safe
Deposit Box (September 2930}

_adies and Gentlemen:

Moody & Meody supports the Cemmissicn's Tentative
ecommendaticn relating to Access to Zacadent's Safe Deposiz
2ox (September 28320). 2ur only guesticns relate to the xey.
Some of my cl_ients nave me listed as an authorized signer Lo
nave access to their safe deposit boxes and I have a kev, but
I don't think I am a "holder" ©f the nox ‘as in § 332(a)].
Does the phrase "has a xey" mean that the person must have

beer (or be) authorized by the decedent Zo esnter tne box?
Whether the decedent was -~he cnly authorized signer or not,
what if the key is lost and no cne has a key? What autnority
governs in that situation? Must cne have temporary letters
then tc have access o the zZox? What reguirements would or
shcould be imposed on “ne banx in that situatcicn?

Very truly vyours,
— /

T ,//’;ﬁt L

Linda A. Mooow

—4—
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October 22, 1990
(415) 984-8456

California Law Review Commission
4000 Middlefield Read, Suite D-2
Palo Altc, CA ©4303-4739

Re: Access to Decedent’s Safe Deposit Box
Gentlemen:

In response to your tentative recommendation relating to
Access to Decedent’s Safe Deposit Box, dated September 1990, I
propose that Probate Code Section 331 be revised to permit a
persons who has a Key to a decedent’s safe deposit box to also
remove a decedent’s inter vivos trust in addition teo his or her
pourover will. This access is particularly important in those
cases where there will be no court proceeding and thus no letters
will be issued.

In all cther respects, I approve of this recommendation and
would urge its approval by the legislature.

Very truly vyours,

LILLICK & CHARLES

T -

\T\""\l T "\ N 7
D el \‘J'“\,
Mary J. Piégce

241:92000.PDFRPL
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Phelps, Schwarz & Phelps
Edward M. Phelps Auomeys at Law I AT EnN
Deborah Ballins Schwarz 215 North Marengo Avenue
Ruth A. Phelps Sceond Floor {818} 795-8844
Of Counsel Pasadena, Califormia 91101 *
Barbara E. Dunn Facsimile: (818) 795-9386

QOctober 23, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating to
Access to Decedent’s Safe Deposit Box

Dear Sir/Madam:

I have read the recommendation. I agree with it. We represent
several banks and I have been questioned at length about whether a
bank employee can be present when a safe deposit box is opened. Pro-
bate Code Section 331(dX2) makes this clear. This recommendation is

a good idea.

Very truly yours,

/) _ .
i L. Heiip—
I

Ruth A. Phelps

PHELPS, SCHWARZ & PHELPS
RAP:sp

._.l"‘].._
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October 24, 1990

California Law Revision Commission
4000 Middlefield Reoad, Suite D-2
Palo Alto, CA 94303-4739

To whom it may concern:

I favor without comment the following:

In respect to the Repeal of Code Section 704 I am in agreement
with it. I am alsc in favor <f Recognition of Trustees’ Powers
and Access to Descendant’s Safe Deposit Box.

In respect to Recognition of Agent’s Authority Under Statutory
Form Power of Attorney, I would request that it e expanded to
include any Power of Attorney drafted by an Attorney.

I have no objecticns to Gifts in View of Death.

Sincerely,—

- RP N \\_“_,/; o
MICHAEL J. ANDERSON

MIa/fa

—I8—



T {OMM'N

Hemo 90700 CAETLIT LG Jhudy L-3022
e T
AW DFFICES " r]
Kxarver & Kxarpr
DAVID W ERAPP. SR ‘23 LINSOLN AVEMUE
DANVID W, KNAFP. JR. he == -
SAX JOSE. CALIFORNIA 85125 FAX (408B) :298-1911

TELEPHQMNE 12081 298-3838

Zctober 5, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: YOUR TENTATIVE RECOMMENDATIONS CONCERNING THE FOLLCWING
REVISIONS:

1. ASSESS TO DECEDENT'S SAFE DEPOSIT BOX:
I hichly approve the recommendaticn and it is long
overdue;
RECOGNITICN OF TRUSTEE'S POWERS:
I highly approve as it will be a great help;
RECOGNITION OF AGENTS AUTHORITY UNDER STATUTORY FORM POWER
OF ATTORNEY:
Since the inception of the law (1982) I have had many
difficult sessions with both Bank of America (who insists
on the use of their own forms) and the local Wells Fargo
who at first refused entirely to honor the same. Your
recommendation, if only accepted, will be cf great service
to we probate lawyers and will possibly "educate" the
instituticns of the protection they have in honoring the
powers of attorney. 1It's a great idea:;
4, GIFTS IN VIEW OF DEATH:

I approve. It puts the law where it shouid bhe:
5. REPEAL OF CIVIL CODE SECTION 704:

I approve.

Q9]
.

L

Your Commission should be congratulated on the fine work you

are doing in straightening ocut many misunderstand secticns of the
law.

~—Fery truly yours]

W.) KNAPP, SR
LAW OFFICES |JOF KNAPP

DWE: dd\/

TN \)@ V/LLL\W

__../7,.._.
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October 26, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations - re

1. Repeal of CC Section 704
. Access to decedent's safe deposit box 7
. Recognition of Trustee's powers

. Recognition of agent under statutory power
Gifts in wview of death

O G b2

SGentlemen:

I have no objections to your recommendations in the above mat-
ters.
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California Law Revisgion Cemmission
4009 Middlefield Roac

Suite D=-Z

Salo Alto, Zalifcrnia 94303-47309

Re: Hecommendations L-3022, L-644, L-3046, L-3034, _L-3025
Zentlemen:

I have reviewed the latest set of ftenrative rzcommendaticons and

M in Zavor cl &.. SI them, Dowever S22 wWlsll T2 €XDIress my

-
b

concern that i1t appears necessary tgo orovice Isr Z causa of
acticn of "specific performance" as regards Statutorv Form
Powers o Attorney and Recognltion of Trustee Fowers. It 1s
regrettable that such useful estate planning Tcois are .ot

accepted willingly within the business and eccncmic community.

"]
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f
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s I read proposed Civil Ccde Secticn 2480.53,
T onlvy applies to a Ztatutory Feorm Power oI Attorne Z think
1t would be more useiul {esgoecially since I never use tae
Statutcry Form) =2 enlarde <he enforcement Zow o agpivy to
anv duly executed Durable Power of Attornev.

NEe!

V.,
e

'1!’0

(D

Zastly, I seem to nave nisplaced my copy <f In
Tommissicn's Report on the new probate code wl
would zppreciate 1t 12 vou could forwarc a cop
“here -s any co2st involved, cive me 31 Cca.. and

I Cchecxt.

LAaW Hevision

o occmmentary. L
v 0 me. "%

I will ==nd vou
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_EVIN, ZALLIN, FLCTEKIN, ZIMRING & GOFFIW
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STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Access to Decedent's Safe Deposit Box

September 1990

This tentative recommendation is being disiributed so interested persons will be
advised of the Commission’s tentative conclusions and can make their views
known to the Commission. Commients sent to the Commission are a public record,
and will be considered at a public meeting of the Commission. It is just as
imparitant to advise the Commission that you approve the tentative recommendation
as it Is to advise the Commission that vou believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN OCTOBER 31,
199,

The Commission often substantially revises tentative recommendations as a
result of the comments it receives. ence. this tentative recommendation is not
necessarily the recommendation the Commission will submit to the Legisiature.

CaLiroRnia Law Revision CoMMISSION
4000 Middiefield Road, Suite D-2
Palo Alto, California 24303-4739
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Letter of Transmittal

This recommendation proposes to make clear that, when a decedent
dies having a safe deposit box in a financial institution, a survivor with a
key to the box may gain access to remove the decedent’s will and
instructions for the disposition of the decedent’s remains, and to
inventory the contents of the box. Most, but not all, financial institutions
now permit this without explicit legisiative authorization.

This recommendation renews a recommendation made to the 1990
session of the Legislature. The recommendation was part of a
comprehensive probate bill, but was removed from the bill to deal with
concerns expressed by the Californmia Bankers Association. This
recommendation imposes the duty 1o file the will with the court clerk on
the person removing the will, rather than on the financial institution.

This recommendation is submitted pursuant to Resolution Chapter 37
of the Statutes of 1930.
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RECOMMENDATION

When a person dies, the person’s will and instructions for
disposition of the person’s remains may be in a safe deposit
box n a financial mstitution. Instructions for disposition of
remains are needed immediately so the disposition may be
done in accordance with the decedent’s wishes. The will is
needed before letters are issued so it may be determined who
1s entitled to appeintment as executor.

Most financial institutions permit the attorney and a
member of the surviving family to get access to the decedent’s
safe deposit box to remove a will or instructions for
disposition of remains, if the person seeking access has a key
and produces a death certificate.' However, this practice is
not invariably followed: Sometimes a financial institution
will not permit access to a safe deposit box until after letters
are issued.”

The Commission recommends legislation to permit a person
who has a key to a decedent’s safe deposit box to have
mimmediate access to remove the decedent’s will and
instructions for disposition of the decedent’s remains, and to
inventory the contents of the box.” The person seeking access
should be required (1) to establish the fact of the decedent’s

1. See Gould, First Steps in Handling a Decedent’s Estate, in 1 California Decedent
Estate Practice § 2.25 (Cal. Cont. Ed. Bar, Feb. 1989). See also Kellogg, Managing an
Estate Planning Practice, Client Communication and Automatic Drafting § 6.4, at 213
(Cal. Cont. Ed. Bar, 3d ed. 1982) (executor, surviving spouse, or close relative may ask
bank to open safe deposit box to remove willy: former Rev. & Tax. Code § 14344
(1945 Cal. Stat. ch. 1019, repealed by 1980 Cal. Stat. ch. 634} (removal from safe
deposit box of anything other than a will or burial instructions prohibited without
Centroller's consent}.

2. Letter from Kenneth M. Klug 1o Joho H. DeMoully, Executive Secretary of
California Law Fevision Comumission (March 15, 1989).

3. This is consistent with Probate Cwle Section 330, which authorizes a public
administrator, government official. law enforcement agency, hospital or institution in
which a decedent died, or a decedent’s emplover, to deliver the decedent’s personal
property to the decedent’s surviving spouse, relative, conservator, or guardian, without
the need for issuance of letters to a personal representative.
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death by providing the financial institution a certified copy of
the decedent’s death certificate, or a written statement of death
from the coroner, treating physician, or hospital or institution
where decedent died, and (2) to give the financial institution
reasonable proof of the identity of the person seeking access.
The financial institution should have no duty to inquire into
the truth of any statement, declaration, certificate, affidavit, or
document offered as proof of the decedent’s death or of the
identity of the person seeking access.

When the person seeking access has given the financial
institution the necessary proof, the financial institution should
be required to keep a record of the identity of the person, and
to permit the person to open the safe deposit box under the
supervision of an officer or employee of the financial
institution. The financial institution should be required to
make a photocopy of all wills removed from the box, and to
keep the photocopy on file for a period of five years. The
financial mstitution should be authorized to charge the person
given access a reasonable fee for photocopying.

The person given access who removes a will must comply
with existing law which requires the custodian of a will who
learns of the testator’s death to deliver the will to the clerk of
the superior court of the county in which the estate of the
decedent may be administered, and to mail a copy of the will
to the person named in the will as executor if the person’s
whereabouts is known, and if not, to a person named in the
will as a beneficiary.*

PROPOSED LEGISLATION

The Commission’s recommendation would be effectuated
by enactment of the following amendment and new provision:

4, Prob, Code § 8204
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Heading to Part 10 {commencing with Sectien 330) (amended).

PART 10. BEEPERY-OF IMMEDIATE STEPS
CONCERNING DECEDENT’S TANGIBLE PERSONAL
PROPERTY AND SAFE DEPOSIT BOX
Probate Code § 331 (added). Access to decedent’s safe deposit

box

331. (a) This section applies only to a safe deposit box in a
financial mstitution held by the decedent in the decedent’s
sole name, or held by the decedent and others where all are
deceased.

(b) A person who has a key to the safe deposit box may,
before letters have been issued, obtain access to the safe
deposit box only for the purposes specified in this section by
providing the financial institution with both of the following:

(1) Proof of the decedent’s death. Proof shall be provided
by a certified copy of the decedent’s death certificate or by a
written statement of death from the coroner, treating
physician, or hospital or institution where decedent died.

(2) Reasonable proof of the identity of the person seeking
access. Reasonable proof of identity is provided for the
purpose of this paragraph if the requirements of Section 13104
are satisfied.

(c) The financial institution has no duty to inquire into the
truth of any statement, declaration, certificate, affidavit, or
document offered as proof of the decedent’s death or proof of
identity of the person seeking access.

{d) When the person seeking access has satisfied the
requirements of subdivision (b}, the financial institution shall
do all of the following:

{1} Keep a record of the identity of the person.

(2) Permit the person to open the safe deposit box under the
supervision of an officer or emplovee of the financial
institution, and to make an inventorv of its contents.

{3) Make a photocopy of all wills removed from the safe
deposit box. and keep the photocopy on file for a period of
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five years. The financial institution may charge the person
given access with a reasonable fee for photocopying.

(4) Permit the person given access to remove instructions
tor the disposition of the decedent’s remains, and, after a
photocopy is made, to remove the wills.

(e) The person given access shall deliver all wills found in
the safe deposit box to the clerk of the superior court and mail
or deliver a copy to the person named in the will as executor
or beneficiary as provided in Section 8200,

(f) Except as provided in subdivision (d), the person given
access shall not remove any of the contents of the decedent’s
safe deposit box.

Comment. Sectien 331 13 new. It permits a person who has a key to a
decedent’s safe deposit box to gain immediate access in order to obtain a
copy of the decedent’s wills, remove instructions for disposition of the
decedent’s remains, and inventory the contents of the box. If no other
directions have been given by the decedent, the right to control the
disposition of the decedent’s remains devolves. in order, on the surviving
spouse, children, parents, other kindred, and the public administrator.
Health & Safety Code § 7100.

If the person seeking access does not have a key to the safe deposit box
and is not the public administrator. the person must obtain letters from
the court to gain access to the box. Concemning the authority of the
public adminis@ator, see Section 7603,

Subdivision (e) requires the person given access to deliver the wills to
the clerk of the superior court and mail or deliver a copy to the person
named in the will as executor or beneficiary “as provided in Section
8200.” Section 8200 requires the custodian to deliver the will to the clerk
of the superior court in the county in which the estate of the decedent
may be administered, and to mail a copy of the will to the person named
in the will as executor. if the person’s whereabouts is known to the
custodian, or if not, to a person named in the will as a beneficiary, if the
person’s whereabouts is known to the custodian. For the county in which
the estate of the decedent may be administered. see Sections 7051 (for
Califormia domiciliary. county of domicile). 7052 (nondomiciliary). See
also Sections 40 (“financial institution”™ defined). 52 (*‘letters” defined),
a8 “will” includes a codicilh.



