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First Supplement to Memorandum 91-55

Subject: Study L-708 - Special Needs Trust for Disabled Minor or
Incompetent Person (Letter From Terry Ross)

Exhibit 1 is a letter from Terry Ross reemphasizing his opposition
to allowing public entities to amssert claims for reimbursement against
a special needs trust after the death of the beneficiary. He would not
make a speclal rule for trusts created for proceeds of Judgment or
gettiement for a minor or incompetent person. He prefers to deal with
the problem comprehenaivéky for all trusts. If such a rule is to be
enacted, he thinks it should go with other enforcement provisiens in
the Welfare and Institutions Code, not in the Probate Code.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel




LAW OFFICES OF

ROBB & ROSS
A PRATHIREF INCIUDING PROFBIIONAL CORPORATIONS*
JOSEPH W, ROAD* 391 REDWOOD HIGHWAY, SUTTS 3250 TELEPHONE: (413) 332-3831
STERLING L. ROSS, JL.* MILL YALLRY, CALIRGENIA $4941 MX: (419) 383-2074
HARRIEY P. PRENSKY :
ALAN J, TITUS
MAUREEN 3. DEAR Saptember 10, 1991 Of Counsel:
PHILIP A. ROBR _ CYNTHIA LINNANE GILBERT
SENT BY FAX

California Law Revision commission
4000 Middlefrield Road, Suite D-2
Palo Alto, CA 94303-4739

Attn: Robert J. Murphy III

RE: Memo 91-51: Deposit of Mcney ¢f Minor or
Incompatent Person in Special Needs Trusts
{Probate Code §3600 gt Heq.)

Dear Bob!

This is in reaponse to your request for additional information
concerning my position on the proposed amendments to Probate Code

$3600 at _meq,

The State Bar Ex Comm has not had an opportunity to discuss
91-51 g0 my comments ars only my own. I have been assigned by Ex
Comm to communicate its views and will do soc shortly after our
weating of September 16th.

As you are aware, I oppose the addition of any language to
§3600 at seg, which would empower public agencies to assert claims
against trusts established pursuant to this section. As I
understand the Commission's view, it wants to insert provisions
senabling public agencias to be relmbursed from §3600 trusts after
the death of tha disabled beneficiary.

Existing law {(discussed below) already contains provisions
allowing public entities to pjerce the spendthrift protections of
such trusts in certain sjituations, If the LRC balieves these laws
are insufficient, then a further study ought to be conducted
involving the various public agencies and departments affected.
Represantatives of groups for the disabled, of course, should also
be included.

In addition, creditors remedies must apply consistently to all
trugts, not just those established under §3600. If the Commission
believes existing law needs revision in this area, it must look at
the entire pattern of public agency remedies against trusts.
Giving creditors of trusts established under §3600 greatar or
lesser rights than creditors of other trusts fosters the piacemsal
approach to legislative reform which the LRC 1is trying to avoid.
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For example, any legislation affecting creditors rights in
§3600 trusts should also apply to the substituted 3judgment
provisions of the conservatorship law (Probate Code §2580 )
AS you are aware, §3600 givas the court approving the compromise
or judgment of 2 minor's or incompetent's claim the right to direct
handling of the funds in a form other than a gquardianship or a
conservatorship (such as a court-blocked account or trust). It is
possible, however, that when the lawsuit was settled no spacial
provision was made for disposition of the funds and they were paid
directly to a conservator.

Under substituted judgment, the court might approve a transfer
of the assets he)d in conservatorship to the trustee of a special
neads trust. The ultimate result is the game but the legislative
avenues were different. Unless the same craditors' rights language
is made applicable to the substituted judgment situation, we may
have similar trusts governed by different rules. Once again, this
highlights the fundamental problsm that creditors remsdies nmust
apply to all trusts, not simply those established under the narrow
provisions of §3800.

Although it is by no means exhaustive, the following is a
Iummary of sxisting law and practice in this area as I understand
t.

Subdivision (b) of Probate Coda §15306 limits the state's
right to reach the bensficiary's interest in a trust that was
speciftically established to provide care for a disabled person who
is unable to provide for his or her own cara.

The last sentence of subdivision (b) narrows this protection:

If, however, the trust results in the individual being
ineligible for needed public social services under
Division 9 (commencing with Section 10000) of the Welfare
and Institutions Code, this subdivision is not applicable
and the provisions of subdivision (a) are to be applied.

Subdivision (a) smets forth procedures under which the state
is permittad to reach the beneficiary's interest in a trust if the
beneficiary resides in a state institution.

The term "public social services" as defined in Division 9
means those activities and functions of the state and local
government administered by the State Department of Health Services
for financially needy persons and principally refers to Aid to
Families with Dependent Children (§§11200 -- 11507), State
Supplementary Program for Aged, Blind and Disabled (8§12000 =~
12401) and Medi-cal (§§14000 -~ 14196).

The "public agencies" most likely to assert claims against a
digabled beneficiary of a spescial needs trust are the atats
“development centers! for the developmentally disabled and mentally
ill (formerly called state hospitals). If a development center
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resident recaives Madi-Cal, the federal government pays a
substantial share of the devalopment center costs. Historically,
if the beneficiary of a special needs trust were eligible for Medi-
Cal, the state has not bsen aggressive in pressing claims against
such trusts for the obvious reason that federal funds are largely
paying for the costs of care.

If, however, tha resident ig not receiving Medi-Cal, the state
will seek reimbursement for the costs of care from a trust
established for the resident. The last sentance of 135306(b)
pernits this action. Such claims are generally asserted during the
beneficiary's life and often result regular payments from the
trust to the state for the cost of care.

If the trustes is interested in avoiding such claims,
obtaining Medi-Cal for the benaficiary is one solution. This
usually regquires a court order ruling that the trust corpus is not
available to pay for thea heneficiary's medical needs. In soma
cases the trustee may be able to obtain such an order, and in
othars he or she may not. In either event, the state's intersst
in obtaining payment for the coants of care 1s protected.

The next question is whether Medi-Cal, having paid for the
beneficiary's cost of care in a develcpment center, can recocver
such payments from the trust. Walfare and Institutions Code
§14009.5 provides that "when a decedent has received health care
services...the department may claim against tha esgtate of the
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an amount sgual to the payments for th
health cars services received.”" The department may not assert a
claim, however, (1) if the eligible person was under 65 when
services were received, (2) there is a surviving spouss, or (3)
there is a surviving child under 21 or who is blind or permanently
disabled.
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§14009,5 further states that the department nay waive its
¢laim, in whole or in part, if it determines that the enforcement
of the clailm would result in substantial hardship to other
dependents, heirs, or survivors of the individual against vhose
estate the claim exists.

I am unavare whether Medi-Cal is dissatisfied with the
foragoing provision. If so, and if the LRC believes that this is
an issue which it wants to tackle, then the above statutses, not
§3600, appear to be the place to focus its efforts.

Vary truly yours,

/y/’j
SLR:emp Sterling L. Rosd/, Jr.

cc: Valerie Merritt
Bob Temmarman




