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In April 1991, a Staff Working Draft of the new Family Code was 

made available to interested persons for review and comment. The Staff 

Working Draft consisted primarily of a revision of the Family Law Act 

which is contained in Sections 4000-5317 of the Civil Code. We asked 

for comments by September 1, 1991. 

In August 1991, a Revised Staff Working Draft was distributed for 

review and comment. The Revised Draft included all the material in the 

April 1991 Staff Working Draft (with some revisions and corrections) 

and also added the portion of the new Family Code relating to support 

(approximately 100 pages) and adoption (approximately 60 pages). We 

asked for comments by October 1, 1991. 

In September 1991, the remainder of the Staff Draft of the Family 

Code (consisting of the portion relating to Minors, approximately an 

additional 25 pages), together with a revised Table of Disposition of 

Existing Sections, was made available to interested persons for review 

and comment. We asked for comments on the portion relating to minors 

by October 23, 1991. 

Attached to this Memorandum (in the hard-cover binder) is a copy 

of the latest version of the Family Code. 

Revised Staff Working Draft (distributed in 

This version contains the 

August 1991) and the later 

distributed provisions relating to minors and a revised Table of 

Disposition of Existing Sections. 

We sold approximately 100 copies of the Revised Staff Draft 

(August 1991). (The price was $25 per copy except that purchasers of 

the first version were allowed to purchase the Revised Draft at a 

reduced price.) We distributed the portion relating to minors and the 

revised Table of Disposition of Existing Sections free of charge to 

persons who purchased the Revised Staff Draft. 
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Re~nmMended Schedule for Family Code Project 

We have received some fairly detailed comments on the initial 

Staff Working Draft (April 1991) from the Executive Committee of the 

Family Law Section of the State Bar. However, the State Bar Section 

did not respond to many of the questions raised in the staff Notes 

found under various sections of the Staff Draft. At the time this 

memorandum was written, we had not received any comments from the State 

Bar Section on the Family Code provisions relating to support and 

adoption (we asked for these comments by October 1) or on the 

provisions relating to minors (we asked for these comments by October 

23). 

We have not received detailed comments from other sources, 

although we have received several comments suggesting areas of family 

law that are in need of study. It may be that interested persons and 

organizations are awaiting further refinement of our product before 

reviewing the product. 

The staff proposes that the Commission at this time review the 

comments received on the staff draft and some of the Significant staff 

Notes that have not been commented on by the State Bar Section. The 

Commission can then approve the introduction of the staff draft (with 

the revisions the Commission determines to make) as a preprint bill at 

the 1992 legislative session. 

In preparing the preprint bill, the staff would include the 

revisions made in the attached draft by the Commission at the October 

meeting and also would: 

(1) Incorporate the changes and additions to existing lsw made by 

1991 enactments. 

(2) Make a careful comparison of the provisions of the staff draft 

with existing law, and make any needed technical and corrective 

revisions. 

(3) Review the staff Notes to the various section and make some 

technical changes indicated in the staff Notes. (We would defer 

Commission consideration of some of the staff Notes that raise 

technical matters until after we receive the reaction of the State Bar 

Section. ) 

The suggested course of action would make the draft of the new 

code available in a fairly convenient form (a preprint bill) for review 
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by interested persons and organizations. These persons might take the 

draft more seriously and review it if it is in bill form. Assembly 

Member Jackie Speier has indicated she is very interested in 

introducing the new Family Code in 1992. See Exhibit 1 (attached as 

page 1 of Exhibits). 

The staff also recommends that the Commission approve the printing 

of the Comments (and the Notes to the extent they are still relevant) 

prepared by the Commission' s staff to each section of the preprrint 

bill. The Comments show where each section of the new code comes from 

existing statutes. The Notes raise questions concerning various 

sections. The Comments and Notes are essential material to be 

considered in a review of the new code as it will be set out in the 

preprint bill. We have money encumbered from the 1990-91 fiscal year 

that would permit the printing of the Comments and Notes if they can be 

ready for the printer early in December 1991 at the latest. 

If this course of action were followed, the Commission would 

request interested persons and organizations to review and comment on 

the preprint bill. The comments received would be considered in 1992 

and the recommendation proposing enactment of the new code would be 

submitted to the 1993 legislature with a view to enacting the new code 

in 1993. Hopefully, giving interested persons and organizations an 

opportunity to make a careful review of the staff work product (to be 

set out in the preprint bill) during 1992 would permit the Commission 

to recommend a draft of the new code for enactment in 1993 that would 

be substantially defect free. 

6PPAI• CQJIIIERTS 011 STAll PROT 

Do We Want a Bev Family Code? 

In an effort to determine whether lawyers and judges believed that 

a new Family Code is desirable, the Commission prepared a questionnaire 

that was distributed in 1990 to approximately 4,000 individuals. More 

than 660 responses were received. The great majority (83 %) of those 

who responded favored a new code (or act). Only 17 percent wanted 

neither a new code nor a new act. This great support for a new code 

persuaded the Commission to undertake to draft a new Family Code. 

Matthew Bender (Exhibit 4) notes the cost of enacting a new Family 

Code: 
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We note, at the outset, that the adoption of a new Family 
Code will require the family law bench and bar to purchase 
revised primary and secondary source material at considerable 
cost. Increased overhead costs will, of course, be passed 
along to the client. Furthermore, since the passage of the 
Family Law Act, a substantial body of law has developed 
around particular code sections, so that a complete 
renumbering of the statutes relating to family law will 
require considerable time and effort by the bench and bar to 
become familiar with the organization of the new law and will 
probably increase research costs at least ini tially, even if 
little or no substantive change is made in the law. 

Thus, if the Family Code is to be undertaken, we hope that 
the Commission will attempt to ensure that the end product 
really does something to clarify the law and improve the 
operation of the family law courts, rather than merely 
renumbering code sections. 

IlEVIEW or COl'IWrl'S COICEWIG PROVISIQlIIS or StAFF DRUT 

The comments we received from interested persons and organizations 

are reviewed below. Generally, we note only comments that suggest 

changes in the staff draft or react to a change or clarification of 

existing law proposed in the staff draft. Comments that suggest 

significant substantive revision in existing law or that identify areas 

of existing law in need of study are considered later in this 

memorandum. 

The most significant comments are those received from the State 

Bar Family Law Section. In this connection, the Section advises: 

The lack of a specific comment in this response may only 
signal that we lacked time to study the section, having first 
prioritized sections that we thought needed most attention. 
If we have failed to concentrste on areas that the LRC 
believes needs our attention, please advise us with later 
drafts. 

In this portion of the memorandum, the following comments 

(reproduced as Exhibits to this memorandum) are reviewed: 

Exhibit 2 (pages 2-13 of Exhibits). Executive Committee, Family 

Law Section, State Bar (hereinafter referred to as "State Bar Section"). 

Exhibit 3 (pages 14-15 of Exhibits). California Land Title 

Association Forms and Practices Committee (hereinafter referred to as 

CLTA). 

Exhibit 4 (pages 16-18 of Exhibits). Matthew Bender. 

Exhibit 5 (page 19 of Exhibits). Michael C. Schwerin 
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Exhibit 6 (pages 20-30 of Exhibits). Office of City Attorney of 

Los Angeles 

Exhibit 7 (pagea 31-32 of Exhibits). Josanna Berkow, Deputy 

Attorney General 

Exhibit 8 (pages 33 of Exhibits). Lawrence K. Gassner 

References to page numbers of the Family Code provisions are to 

the version of the Staff Draft attached to this memorandum. 

TIlE ATrACBED SUFF DRAY! COBTAIRS SUFF NOTES TO VARIOUS 

SECTIORS. TllESE lI'OTES RAISE TEcmnCAL OR SUBSTABTIVE ISSUES IN 

COIOIECTION WITH TIlE SECTIONS OF TIlE STAFF DRAY! TO WHICH TIlEY RELATE. 

IN MANY CASES. TIlE STATE BAR SECTION FAILED TO IESPOlI'D TO TIlE STAFF 

NOTE. DVERrIIELESS. SOKl!: OF TIlE STAFF lI'OTES SHOULD BE GIVD CO!9IISSIOII' 

CONSIDERATION BEFOIE TIlE DRAY! OF TIlE PlEPRIBT BILL IS PIEPARED. 

CONSIDERATION OF OTHERS MIGBr BE DEFBRlED tJIIrIL CORmBTS OF TIlE STATE 

BAR SECTION AND OTHER IBTERESTED PERSORS Oil' TIlE PlEPRIBTED BILL ARE 

CONSIDERED. 

TIlE CO..wrrS WE IECEIVED 011 TIlE STAFF DRAY! ARE DISCUSSED BELOW. 

ALSO III'CLUllED IS A DISCUSSION OF TIlE SUFF lI'OTES TIIAr WE BELIEVE TIlE 

CO!9IISSION SHOULD CONSIDER AT THIS TIKI!:. (Ill EXHIBIT 9. COMMEJI'CIlI'G Oll' 

PAGE 34 OF TIlE EXHIBITS. WE SET OUT IEFEIElI'CES TO THE lI'OTES UllDER TIlE 

STATUTE SECTIO.S THAT lI'DD lI'OT BE COBSIDEIED AT THIS TIKI!:. 

CONSIUERATIOll' OF THESE BOTES CAIf BE DEFERIED UBTIL Co..wrrS Oll' TIlE 

PREPRIBTED BILL ARE COll'SIDEIED.) ACCORDIRGLY. AT TIlE KEErIJI'G. WE PLAlI 

TO COll'SIDER FIRST THE SECTIORS BOTED BELOW III THIS Mm)1WIDUM AND 

LATER. IF TIKI!: AT TIlE KEETIJI'G PERMITS. THE CO!9IISSIOll' CAIf COBSIDER TIlE 

BOTES LISTED Ill' EXHIBIT 9. 

§ 2. Cqntinuation of existing law (pages 43=45) 

The State Bar Section states: "Our committee recognizes that the 

mandate is to keep the law the same. Changes will be recommended only 

in the interest of clarity and consistency with present understanding 

of law and procedure." 

The staff has adopted this approach in preparing the staff draft. 

§ 4. Construction of .......... ents. additions. ppd repeals (pages 45--40 

Section 4 is a new provision that provides general transitional 

rules appUcable to changes in the Family Code. The section is drawn 

from Section 3 of the Probate Code. The State Bar Section approved the 

section. 
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§ 50. Application of definitions (bold face Iote on page 49) 

In some existing statutory provision, only the word "judgment" is 

used; in others, the phrase "judgment, order, or decree" is used; in 

others only the word "order" is used. The staff draft generally 

continues existing language. 

The California Land Title Association Forms and Practices 

Committee (CLTA) comments: 

The staff Rote after the Comment, questions whether or not 
there should be a definition of "judgment" and whether it 
should include "order" and/or "decree". It appears from my 
personal experience that an order encompasses a variety of 
actions which the Court may take, which may not have the 
finality of a "judgment." Therefore, in any definition of 
"judgment" or "order" it must be noted that even though an 
"order" may be a "judgment," it does not follow that they are 
equivalents, and the right of appeal may not flow from an 
"order." 

The State Bar Section comments: 

We believe that the terms Judgment, Order and Decree 
should be defined; the entire code should be scanned in this 
respect to assure uniformity of meanings. Decree and order 
may be interchangeable. Judgment should have its own 
meaning. Would it be possible to print a draft with these 
terms highlighted to assist analysis? 

The staff would deal with these comments by providing the State 

Bar Section and CLTA with a draft of the preprint bill with the terms 

highlighted (the draft would include the substance of the additions and 

revisions made by the 1991 legislature in the existing family law 

provisions). We would request the views of the State Bar Section and 

CLTA on whether definitions are needed and what term should be used in 

place of each highlighted term. 

§ 70. "Domestic violepce" (pages 50-51) 

To correct a typo, "degree" should be substituted for "decree" in 

Section 70. 

§ 85. "Family Lay Act" (page 52) 

Part 5 (commencing with Section 4000) of Division 4 of the Civil 

Code is the existing Family Law Act. The existing Family Law Act 

contains many reference to "this part," meaning the existing Family Law 

Act The question is: What should be substituted for these references 

to "this part"? 
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The new code contains the existing Family Law Act, together with 

many additional proviaions taken from other portions of the Civil Code 

and provisions from the Code of Civil Procedure, Evidence Code, and 

Probate Code. To a considerable extent, the staff draft substitutes 

"the Family Law Act" (as defined in Section 85) for the phrase "this 

part" in sections of the staff draft drawn from the existing Family Law 

Act. 

The staff Note to Section 85 asks: "Should the concept be 

retained that particular portions of the Family Code are to be 

designated as the "Family Law Act"? 

The State Bar Section comments: 

Section 85 appears necessary in transition; it may not 
be needed in the final code. After general sections are 
properly made applicable to the whole code or only to 
specified sections of it, the term "Act" might better be 
deleted. It may be more confusing than helpful to have both 
an Act and a Code. 

The staff is now reviewing the entire staff draft with a view to 

eliminating references to "the Family Law Act" and substituting for 

those references either a reference to "this code" (meaning the Family 

Code) or a specific reference to a portion of the Family Code. The 

staff plans to substitute appropriate references when we prepare the 

preprint bill. The staff review is consistent with the view of the 

State Bar Section. 

§ 90. "Family or household m!!llber" (pages 52-53) 

The staff Note to Section 90 asks whether cohsbitant snd former 

cohabitant (defined in Section 60) be substituted for "family or 

household member" in Section 90 to conform to recently enacted 

legislation? The State Bar Section would make this substitution and 

the stsff recommends that it be made. 

recommends that Section 90 be revised to resd: 

Accordingly, the staff 

90. "Family or household member" means a spouse, former 
spouse, cohabitant, former cohabitant, parent, child, Qr any 
other person related by consanguinity or affinity within the 
second degree T--EH.'--aftl'-fH!!"_~-i'e811~aPly-~-i&-~he 
ftellsehe~4T-~-~~-~pi'eYiells-~~~r-i'e811~ai'~Y 

i'e6i4e4-iB-~fte-Rellseks~4 • 

This revision would eliminate the six-month term used in earlier 

legislation. See also Section 70 ("domestic violence" defined). (It 

may be possible to eliminate the definition of "family or household 
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member" in the Family Code and to substitute cohabitant and former 

cohabitant. In any case, the staff revision, set out above, would 

make a substitution consistent with the view expressed by the State Bar 

Section. ) 

§ 145. "State" (page 55) 

The California Land Title Association Forms and Practices 

Committee (CLTA) states: "The Commonwealth of Northern Marianas would 

not seem to fit into the categories mentioned." 

The staff has drawn the definition in Section 145 from the latest 

form of the definition of "state" used in Uniform Acts. None of the 

existing California definitions refer to the Commonwealth of Northern 

Marianas and ordinarily use the phrsse "or any territory or insular 

possession of the United States." The staff does not recommend any 

change in the definition provided by Section 145. 

§ 200. Jurisdiction of court in proceeding .. nn"er Family Lay Act (page 

ill 
See the staff Note to this section. The State Bar Section did not 

comment on the staff Note. 

§ 210. Rules of practice 'n" procedure (pages 58-59) 

Matthew Bender comments: 

It is sometimes unclear under the current Family Law Act 
whether general civil procedure rules apply in instances in 
which neither the Family Law Act nor the California Rules of 
Court address a particular issue. Thus, the Commission may 
wish to consider including a section comparable to Prob. Code 
§ 1000, which would provide that except to the extent that 
the Family Code or Judicial Council rules adopted under 
proposed Fam. Code § 210 provide applicable rules, the rules 
of practice applicable to civil actions generally apply to 
proceedings under the Family Code. (Or, in the alternative, 
clearly specify that such general civil rules do not apply, 
and that only the rules and procedures specified in the 
Family Code, or Rules of Court promulgated thereunder, are 
applicable. 

The staff suggests that the Commission request the State Bar 

Section to provide its views concerning whether a provision along the 

lines suggested by Matthew Bender should be included in the Family Code 

and, if so, which of the alternatives outlined by Matthew Bender should 

be adopted. 

§ 212. Responding party's request for affirmative relief alternative 

to .oyinR party's requested relief (page 59) 

See the staff Note to this section. 
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§ 221 (new provision to be added). Trpnsper of proceedin& 

Michael C. Schwerin makes the following suggestion: 

California Code of Civil Procedure § 397.5 is, in my opinion, 
a code section that deals exclusively with the Family Law Act 
and would appropriately be placed in the Family Code. I have 
reviewed the conversion table at the end of the revised 
working draft and could not find any cross-reference to this 
section. 

The staff agrees with this suggestion and recommends that the 

substance of Section 397.5, set out below, be compiled in the Family 

Code. Existing Section 397.5 reads: 

397.5. In any proceeding under the Family Law Act, Part 
5 (commencing with Section 4000) of Division 4 of the Civil 
Code, when it appears that both petitioner and respondent 
have moved from the county rendering the decree, the court 
may, when the ends of justice and the convenience of the 
parties would be promoted by the change, order that the 
proceedings be transferred to the county of residence of 
either party. 

Note that Section 397.5 covers only post-judgment proceedings. Should 

the scope of the section be expanded to cover the entire Family Code? 

The staff would make this provision applicable in a marriage 

dissolution, legal separation, custody, or support proceeding, thereby 

limiting the provision so that it does not apply to Divisions 15 

(minors) and 16 (adoption). 

§ 230. T!!III!Orary restraining order in lI!!1!!!1ona in dissolution or 

nullity proceeding (page 62) 

CLTA strongly supports the addition of the language contained in 

the staff Note to Section 230. This language was proposed to be added 

by Assembly Bill 426 (not 436 as stated in the staff draft), but that 

bill apparently will not be enacted by the 1991 legislative session. 

Should the substance of the language quoted in the Note nevertheless be 

added to subdivision (b) of Section 2301 

§ 241. Grantipg t"l'P9ran order witbnpt notice (puea 65-66) 

See the staff Note to this section. Should the Commission request 

input from the state Bar Section before taking action on the staff Note? 

§ 242. Order to show eayse (pages 66-67> 

In the draft reviewed by the State Bar Section this section was 

divided into Sections 242, 5551, and 1802. In the revised draft, these 

three sections have been consolidated in Section 242. 
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The State Bar Section suggests that the sections be consolidated 

as they have been in the revised draft: "A study to conform 5551, 242, 

and 1802, or to replace them with one set of sections, should be 

undertaken." This has been done. 

The State Bar Section also suggests that "Notice times should be 

made uniform." Different notice times are provided under subdivisions 

(a) and (b) of Section 242. The staff agrees that the notice times 

should be uniform. Should notice be uniformly given as provided in 

subdivision (a) of Section 242 or as provided in subdivision (b) of 

that section? 

Finally, the State Bar Section suggests: "Ex parte changes of 

notice time should be uniformly available." Would this suggestion be 

accomplished by revising subdivision (c) of Section 242 to read: 

(c) The court may on motion of the party who obtained 
the temporary restraining order or upon its own motion 
shorten the time for service on the opposing party of the 
order to show cause i !R-a&y-ef-*ae-fellsw!R8-eaaes* 

f~--A-_-~-A«-i-el_l (eelllBefteiftg,~*-aee*ieR 
1999~-ef-Gaa,*e~'-ef-Pa.*-1-ef-9!viaieR-5T 

f~-~-~~~-~~~-~eelllBeftelft8~~-gee*ieR 

559~T 

§ 257. lIIotice to plan of proposed property settll!llent: response by 

plan (page 70--71> 

See the staff Note to this section. 

§ 270. Costa 'TId attorney's fees during pendency of proceeding (page 

72 73) 

See the staff Note to this section. 

§ 290. Methods of fl1!fQrCement (pages 75 76) 

See the staff Note to this section. 

§ 291. Effect of lack of dilirfl1!r e in aeeking enforcement; (page 76) 

See the staff Note to this section. 

§ 292. Bffect of recqgeiliation of parties (page 76) 

See the staff Note to this section. 

§ 362. Denial of licepRe (Iote on page 80) 

The Note to Section 362 asks: Should the reference to a person 

who is an 'imbecile' or is 'insane' be changed in Section 3627" The 

State Bar Section comments: "We agree that insane and imbecile are 

obsolete terms, but that is the legislation. We would prefer reference 

to competence to sign an oath." 
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The staff recommends that Section 362 be revised to read: 

No marriage license shall be granted when either of the 
parties who are applying for the license is-~-H&9e&~ler-4~ 
iRsaReT lacks the capacity to enter into a valid marriage or 
ia, at the time of making the application for the license, 
lDlder the influence of an intoxicating liquor or narcotic 
drug. 

This revision is consistent with Probate Code Section 1901, which 

provides in part: "The court may by order determine whether the 

conservatee has the capacity to enter into a valid marriage, as 

provided in Party 5 (commencing with Section 4000) of Division 4 of the 

Civil Code, at the time the order is made." (The reference in this 

provision is to the Family Law Act; we will amend Section 1901 to 

substitute an appropriate reference to the Family Code.) 

§ 401. Replacement of lost certificate (page 83) 

See the staff Note to this section. 

approved the section as drafted. 

The State Bar Section 

§ 501. Requirements for confidential I!I8rriage generally (page 86> 

See the staff Note to this section. 

approved the section as drafted. 

The State Bar Section 

§ 555. SusPend tn ! or reyokil!B, approval of notary (pages 90-9ll 

Consistent with the suggestion of the State Bar Section, we would 

revise a sentence in subdivision (b) of Section 555, to read: "If the 

county clerk determines that the notary public has violated a provision 

of this part, the county clerk may place the notary public on probation 

or may suspend or revoke his or her re~istration , and any fees paid by 

the notary public may be retained by the county clerk." 

§ 589. Stapdard serological test: approved laboratory: checking 

accuracy of tests (pages 94-95) 

In response to the comment from the State Bar Section, the staff 

would substitute "from any place in the state" for "in any district in 

the state" in aubdivision (e) of Seetion 589. 

§ 72l. Contraeta nth each other !!lid third parties (pages 97-98) 

The staff eomment raised questions coneerning the meaning of this 

section and related provisions. The issues concern the standards that 

apply, both during marriage and after separation, for transactions 

between spouses and between a spouse and a nonspouse. 
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The staff believes that provisions governing marital agreements 

between spouses during the marriage should be drafted. This area of 

law is one that is controversial and merits study. However, any such 

study should be a separate project, and the Family Code should not be 

delayed by an attempt to deal with the matter. The State Bar Section 

notes that this area of law is under legislative consideration. 

Memoranda prepared by members of the State Bar Section Executive 

Committee presented differing view of the issues involved. The Section 

regrets "that the law in this area is unclear. Until the legislature 

acts, it may be necessary just to use the present language." 

§ 751. Interests of spouses in cmmnmity property (page 99) 

The staff would delete the second sentence of Section 751 which 

the State Bar Section considers "redundant and unnecessary." 

§ 752. Separate property (page 99) 

The State Bar Section agrees with the staff that this section 

should be revised to read: "Except as otherwise provided by statute, 

nei ther husband nor wife has any interest in the separate property of 

the other." 

§ 753. Kxeluding one spouse frOll separate property dwelling of other 

spouse (paRes 99-100) 

In accordance with the suggestion of the State Bar Section, the 

staff will place subdivision (b) of Section 753 in Sections 1900-1908, 

with adequate cross-referencing. 

§ 754. Limitation on disposition of separate property residence if 

notice of pendency of proceedfng recorded (pages 100-101) 

Section 754 restates existing law without substantive change. The 

staff Bote raises a question concerning the section which provides for 

the recording of a notice of pendency of a proceeding for dissolution 

or legal separation or for a judgment of nullity of marriage with 

respect to real property in which the husband or wife resides that is 

the separate property of the other spouse. CLTA responds to the 

question by suggesting that the scope of the existing provision be 

narrowed or the section eliminated entirely. Adopting the CLTA 

suggestion would involve a significant change in existing law. 

The State Bar Section would add a provision to declare the 

prohibited transfer void. 
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The staff recommends no revision be made in the staff draft in 

response to this comment. The staff draft retains existing language 

without change, but when staff time permits, the staff will give the 

suggestion of CLTA and the State Bar Section further study. 

Part 2 (commencing with Section 760) Characterization of Marital 

Property (beginning on page 102) 

The State Bar Section comments: "A new chapter identifying 

quasi-community property is needed, to identify such property when 

California domiciliaries are deaUng with it." The staff is not 

convinced that such a chapter is needed, and drafting such a chapter 

would likely involve substantive changes in the law. We would defer 

this matter until staff time permits a consideration of it. Meanwhile, 

we believe that quasi-community property (which is separate property) 

is governed by Sections 770-774 and other statutes that govern the 

division of quasi-community upon marriage dissolution and upon death. 

S§ 770 & 771. Separate property of wife: separste property of husband 

(page 104) 

The State Bar Section comments: "The sections might be combined 

into one; the word bequest might be omitted; the terms husband and wife 

might be reduced to spouse." 

The staff believes that the sections (which are separate sections 

in the existing statute) are clearer and easier to understand if they 

remain as separate sections. We will eliminate the word "bequest" as 

suggested by the Section. 

§ 773. lamfpgA ,pi! acC1!!l!!lations after Judgment of leul separation 

(page 104) 

The State Bar Section approved this section as drafted. 

§ 774. Recording inventorY of aeparate personal property (page lOS) 

The staff Note recommends that Section 774 be deleted. The State 

Bar Section comments: 

LRC suggests section is archaic and unused, and reverses 
a general presumption. We agree that the section promotes 
deception. But we understand that our present mandate is not 
to change the law. If changing the law, it might better 
refer only to separate property remaining from before 
marriage. 

The staff does not believe that the scheme of the section is worth 

saving. We believe that it is better to rely on the general 

presumptions. See the discussion in the staff Note to the section. 

-13-



§ 7S0. Dpues for perSonal injun to married person as cO!!l!!U!lity 

property (page 105) 

The State Bar Section commenta: 

As drafted, the section changes the law. 
Except as provided in section 781 and subject to 
allocation set forth in Section 2603, money 

We propose: 
the rules of 
" 

The staff will add the language suggested by the Section. 

§ 781 Cases where dema 8es for person.l injUry are separate property 

(psges 105-106) 

The State Bar Section notes that "Sub-section (d) appears obsolete 

and might be deleted." The staff agrees and we will delete subdivision 

(d). 

§ SOO. Bffect of pres1!mptions (page IOn 

Section SOD is a new proviSion, not found in the existing 

statutes. The State Bsr Section ststes "Sub (a) is a good addition to 

the Code." The staff recommends that the Commission approve 

subdivision (a) of Section SOD. 

The State Bar Section further comments: "Subdivision (b) may not 

apply uniformly, as see Section S04. It might be deleted. it should 

be evaluated against the evidence code and case law for possible 

inconsistency." In light of this comment, the staff recommends that 

subdivision (b) be deleted, and that the issue presented by this 

subdivision be given further study as a separate project. 

§ SOl. eo.manity property preAYmPtion (pages 107-108) 

This is a new provision which was approved by the State Bar 

Section. 

§ S02. Presumption not applicable ~ere marriage terminated by 

dissolution more thin four years before death (page lOS) 

The State Bar Section comments concerning this section: "Approved 

as properly drafted; but section deserves study; 4 year limit appears 

unreasonable." Does the Commission wish to make a study of this 

section? 

§ S03. Gift presumptions (pages 10S-109) 

The State Bar Section comments: "New section; the section appears 

overbroad, in applying to all gifts and might better apply only to 

gifts from community property." In light of this comment, the staff 

recommends that the section be deleted and that the issue presented by 

the section be given further study as a separate project. 
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§ 914. Liability for necessaries (page 115 116) 

This section is the same as existing Civil Code Section 5120.140. 

The State Bar Section conunents: "Identical; but leaves us with the 

ambiguous difference between "common necessaries of life" and 

"necessaries of life." Can we draw from case law for clearer 

defini tion? The staff recommends no change or addition to the 

section. What "necessaries of life" are is a case by case 

determination. We doubt that the trial court determination will be 

often appealed, and there will be few reported decisions. 

§ 1100. Definitions (page 121) 

The State Bar Section approves this section which is a new 

provision. 

§ 1110. Duty of good faith (page 121-122) 

This section is the same as the existing statute. The State Bar 

Section conunents: 

Restates the law; we question what the proper standard 
should be here, and note present legislative studies; 
specific concise language might be preferable to referencing 
other Civil and Probate Code sections. We like the good 
faith and business partner concept of responsibility after 
separation; many would disagree that is the law. 

The staff would make no change in the staff draft. However, the 

matter of what constitutes the duty of a spouse to act in good faith 

with respect to the other spouse is one that needs further study if the 

Legislature does not adequately deal with the matter. 

§ 1111. Clet. for breach of duty (page 122) 

The State Bar Section states: "The undivided one-half interest 

may not match with the present existing and equal interest under 

[Section 7511." The two sections continue existing language, and the 

staff recommends against any change in the language except for the 

possible deletion of the word "present." See the staff Note to section 

1111. 

§ 1115. Dispenping with the requirement thft other spouse consent 

(page 123) 

The State Bar Section does not find any inconsistencies between 

Section 1115 and 1117. The question is whether Section 1117 provides 

the exclusive procedure where a married person has a conservator or 

lacks legal capacity to manage and control community property or 
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whether the court under Section 1115 can dispense with the requirement 

that the spouse having a conservator or lacking legal capacity consent 

to the transaction. The staff would make clear that Section 1117 is 

the exclusive procedure by adding at the beginning of the section the 

phrase "Notwithstanding Sections 1115 and 1116," 

§ 1117. Where !!Illrried person has conservator or lac'" capacity (page 

ll!l 
See the discussion under Section 1115. 

§ 1118. Agency (page 124) 

This section generalizes a provision of existing law. The State 

Bar Section approved the section. 

§ 1150. Man"eaent and Control (pages 124 125) 

The introductory clause of Section 1150 reads: "Except as 

otherwise provided by statute." The State Bar Section would prefer a 

"specific listing of statutes, then with a reference to 'other 

statutes. '" 

The staff would prefer to make no change in this section. Listing 

specific statute sections creates problems when sections are repealed 

or renumbered. In addition, the statutory list becomes obsolete and 

using the additional phrase "other statutes" means that it is still 

necessary to determine Whether there are other statutes that constitute 

an exception to the management and control provision of Section 1150. 

The COllllllent to Section 1150 contains a list of the sections that 

provide exceptions to the rule stated in Section 1150. 

See also the discussion below concerning Section 1200 with the 

staff suggestion that the phrase "whether acquired prior to or on or 

after January 1, 1975" be added to Section 1150 if that language is 

added to Section 1200. 

§ 1151. Gifts of rnmmynity personal property (page 125) 

The State Bar Section notes that this section restates existing 

law, but comments: "the language of Section 803(b) might be adopted 

with respect to gifts of SUbstantial value." If this suggestion were 

adopted, the following provision might be added to Section 1151: 

For the purposes of this section, clothing, wearing apparel, 
jewelry, and other tangible articles of a personal nature, 
used solely or principally by the person, are presumed to be 
the person's separate property except to the extent they are 
substantial in value taking into account the circumstances of 
the marriage. 
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§ 1153. Cgmpgmity property business (page 126) 

The State Bar Section comments: "Same comment as with respect to 

Section 1151, above." The staff does not understand this point, and we 

recommend no change in the section which continues existing law. 

§ 1200. "'n,,""ent and control (page 12n 
The staff draft omits from Section 1200 the phrase "whether 

acquired prior to or on or after January I, 1975," taking the view that 

this omitted language is unnecessary. The State Bar Section comments: 

"We agree with the presently chosen wording, and suggest against 

deleting the "before or after" phrase, since in rare cases the law 

would be otherwise unclear." 

As suggested by the State Bar Section, the staff will add the 

language "whether acquired prior to, on, or after January 1, 1975" to 

Section 1200. 

Similar language was omitted from what is now Section 1150. If we 

add the language to Section 1200, we also should add the language to 

Section 1150. 

§ 1500. Effect of pr .... uita! or other m,rital property agreements 

(page 128) 

See the staff Note to this section. See also the discussion under 

Section 1620, infra. 

§ 1612. Subject matter of premarital agreepent (page 130) 

The State Bar Section comments: "We suggest a resolution of the 

question of spousal support limitation, and consideration of the 

attorneys fees lasue." The stsff agrees that the premarital agreement 

statute should deal specifically with the issue whether spousal support 

can be limited by a prOVision in a premarital agreement, but we 

believe that that issue is one that should be the subject of a separate 

study. We do not understand the comment that "consideration r should be 

given to] the attorneys fees issue." 

§ 1620. Restrictions on contract altering spouses' legal relations 

(page 132) 

The State Bar Section comments: "A new chapter on post-marital 

nuptial agreements, not in contemplation of marriage, should be 

added." The staff agrees with the need for such provisions, but a 

project to draft such provisions should be a separate project, not part 

of the project to draft a Family Code. 
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The State Bar Section also comments: "Specific reference to 

Probate Sections 143-147 might be helpful." We would not list those 

sections in introductory portion of Section 1620 which lists only the 

exceptions to the rule stated in Section 1620: The Probate Code 

sections are noted in the Comment to Section 1620 so the reader of the 

section will be aware of the existence of the Probate Code sections, 

but we do not consider the Probate Code sections as exceptions to the 

rule states in Section 1620. 

'1704. Pendente lite relief of custody or grant of visitation rights 

(pue 134) 

The State Bar Section comments: "We assume there is no 

relationship between the conclusive presumption elsewhere, really a 

legal ruling, and the presumption here, which is an evidence rule." 

The staff does not understand this comment. 

'1720. Jurisdiction epd venue (pages 136-137) 

See the staff Note to this section. The State Bar Section 

approved the section as drafted. 

'1737. Other provision of judgment (pages 139 140) 

'1737.5. Factors court to consider in determining amount and period 

of support 'pages 14~1) 

The staff omitted the sunset provision in the staff draft of 

Section 1737 and 1737.5. The State Bar Section comments: "We would 

strike the sunset provision in both. But they are scheduled for review 

in the next legislative year." 

'1750. Action to determine Il9ther epd child relatiOnship 'page 143) 

The State Bar Section would substitute "person" for "party" as 

suggested in the Note to Section 1750. 

"1760-1770. Tel'llination of Parental Rights in Adoption Proceeding 

(pages 143-148) 

Matthew Bender suggests that Sections 1760-1770 be relocated in 

Division 16 (adoption). See the Comment to Division 16 (commencing 

with Section 7500), infra, this memorandum. The staff recommends that 

these sections be relocated to Division 16. 

§ 176Q, Relinquiabmept or cnnRenJ: by aot"er; notice to 'n" riBhts of 

presumed father or father as to whom MUd is legitimate child (pages 

143-144) 

The State Bar Section would substitute "the law" for "prior law" 

as suggested in the Note to Section 1760. 
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§ 1761. Relinquishment or consent by father; notice to Rnd rights of 

mother (page 144) 

The State Bar Section would adopt the staff suggested language set 

out in the staff Note to Section 1761. Consideration should be given 

to deleting this section entirely. See the staff Note to the section. 

§ 1762. Proceeding to tel"llinate parental ri&b.ts of father (pages 

144=-145) 

The State Bar Section would substi tute "the law" for "prior law" 

as suggested in the Note to Section 1762. 

§ 1850. Conclusive pres'!pption concerninp child of marriage (page 153) 

The State Bar Section would substitute "child" for "issue" as 

suggested in the Note to Section 1850. 

§ 1907. PeD'lty for violation of restraining order aga!nat domestic 

violence (page 161) 

See the staff Note to this section. 

§ 23QQ. Effect of dissolution (page 173) 

See the staff Note to this section. The staff recommends that 

this section be revised to read: "The effect of a judgment of 

dissolution of marriage when it beComes final is to restore the parties 

to the state of unmarried persons. " In connection wi th this 

suggestion, see the discussion belOW in connection with Section 2338 

and the following sections. As to when the judgment becomes final, see 

Sections 2339-2344. 

§ 2313. Duty of support not affected by dissolution on arounds of 

in!!'n
' 
ty (pue 174) 

The staff Rote to this section questions whether the section 

serves any useful purpose and, if the section is retained, the staff 

suggests the last portion the section be omitted. The staff's position 

is that a support order granted in a dissolution proceeding grounded on 

incurable insanity should be enforceable in the same manner as a 

support order granted in a dissolution proceeding grounded on any other 

ground. We would omit the section as unnecessary in view of Sections 

3600-3604 (spousal support during pendency of proceeding), 4330-4339 

(spousal support upon dissolution or legal separation). 

The State Bar Section comments: "Deletion on bond provisions here 

and cross-reference on bond provisions herein should only occur if 

Sections 6000, 6003 [Sections 290 and 4500] are made clear on 
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applicability of bond provisions." At the time the State Bar Section 

made thia comment, the provisions relating to enforcement of support 

had not yet been drafted. These provisions are now drafted and make 

Section 2313 unnecessary. See, e.g., Section 4339 (security for 

payment of spousal support). Note also Sections 4600-4641 (deposit of 

assets to secure payment of child support). 

§ 2330. Petition (page 176) 

The State Bar Section notes a typographical error in paragraph (1) 

of subdivision (b) of Section 2330, which should read: "The state or 

country in which the parties were married." 

In response to the staff Hote, the State Bar Section would make 

subdivision (b) of Section 2330 applicable in a proceeding for legal 

separation. 

§ 2330.5. Fin'Dcial declaration not required in certain default cases 

(page 176> 

In response to the staff Note, the State Bar Section would 

substitute "income and expense declarations and property declarations" 

for "a financial declaration" in Section 2330.5. 

Also responding to the staff Note to Section 2330.5 which raised 

the question whether there should be general provisions relating to 

income and expense declarations, the State Bar Section comments: 

"Procedures should be included in the default sections of the code, but 

use of the form ia adequately dealt with at Court Rule 1243." 

§ 2335. Evider",e of specific acts of misconduct (page 178) 

Concerning this section, the State Bar Section comments: 

Evidence of misconduct can be relevant to property 
possession issues and domestic violence issues. Language 
[used in Family Code Section 2335] is identical to [language 
used in existing Civil Code Section] 4509, but that was 
drafted with no-fault in mind and does not deal with present 
violence concerns. 

There is merit to this comment. Consideration should be given to 

revising Section 2335 along the following lines: 

2335. In a pleading or proceeding for dissolution of 
marriage or legal separation, including depoaitions and 
discovery proceedings, evidence of specific misconduct is 
improper and inadmissible, except whe~e in any of the 
following cases: 

Cal Where child custody is in issue and the evidence is 
relevant to that issue. 
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(b) A domestic violence prevention order is sought or 
has been obtained and the evidence is relevant in connection 
with the order. 

(c) An order for the temporary exclusion of either party 
from the family dwel1ing or from the dwel1ing of the other 
party is sought or has been obtained pursuant to subdivision 
(b) of Section 753 or subdivision (c) of Section 1900 or 
Section 1910 and the evidence is relevant in connection with 
the order. 

§ 2338. Decisions; 1udgents (page 180) 

In response to the staff Note, the State Bar Section would 

continue subdivision (a) of Section 2338. 

The State Bar Section also comments; "Is the distinction between 

filing of judgment and its becoming final significant? Should "final" 

be defined? Is this a hold-over from days of interlocutory judgments?" 

The Stste Bar Section further comments concerning Sections 

2338-2344: 

We have difficulty with the word "final" since it once 
meant that an interlocutory decision was now settled in the 
trial court, but also means that the decision is beyond 
appeal. We suggest that "no judgment entered. • shal1 
terminate the marriage relationship of the parties until six 
montha have expired .•• " 

The language suggested by the State Bar Section fails to recognize 

that the six-month period can be extended in certain cases. See 

Section 2339(b), Section 234l(b), and Sections 2342 and 2343. In 

addition, a judgment is a marriage dissolution proceeding may also 

contain provisions relating to support and to property division. 

Should the portion of the judgment relating to property division become 

finsl before the portion adjudging the dissolution of the marriage 

becomes final? The staff is general1y satisfied with the existing 

language of Sections 2338-2344, although perhaps we should give further 

consideration to whether the concept of entry of a judgment which 

becomes final six montha later should be continued. 

As a technical matter, the staff suggests that subdivision (a) of 

Section 2339 be revised to read: 

2339. (a) Subject to subdivision (b) and to Sections 
2340 to 2344, inclusive, no judgment entered pursuant to 
Section 2338 is final until six months have expired from the 
date of service of a copy of summons and petition or the date 
of appearance by the respondent, whichever occurs first. 

-21-



§ 2342. Calculating permissible date of entry of Judgment where Joiut 

petition for mppmary dissolution is revoked (pages 181-182) 

The State Bar Section approves the language of Section 2342 as 

proposed to be revised in the staff Note to Section 2342. 

§ 2344. Effect of death of either party after entry of Judgment (page 

llll 
The State Bar Section commenta: 

We propose aection read: "(a) The death .•• after 
termination of marital status does not impair ••• " (b) The 
termination of marital status ..... , eliminating reference to 
entry of final judgment. It is the termination of marital 
status which is the relevant legal event. 

It would appear that the propose of Section 2344 is to give effect 

to the property settlement in the marriage dissolution proceeding, even 

though the judgment has been entered but has not become final when one 

of the parties to the marriage dissolution proceeding dies. The 

language suggested by the State Bar Section would confuse, rather than 

clarify, the law in this situation. The staff much prefers the 

language suggested in the staff Note to Section 2344. 

One question not clearly answered by Section 2344 is this: Is a 

party to a dissolution proceeding a "surviving spouse" if a judgment 

dissolving the marriage relationship has been entered before the death 

of the other spouse but the six-month period has not run at the time of 

the death? In this connection, for the purposes of the Probate Code, 

"surviving spouse" is defined in Section 78 of the Probate Code, which 

provides in part: ... Surviving spouse' does not include tal 
person whose marriage to the decedent has been dissolved or annulled, 

unless, by virtue of a subsequent marriage, the person is married to 

the decedent at the time of death." A reasonable construction of this 

provision would be that the marriage is not dissolved until the 

judgment becomes final. Accordingly, what is the right of the other 

spouse to take from the deceased spouse as a "surviving spouse" (and to 

have a right to a family allowance, probate homestead, and other 

protective provisions for surviving spouses) after the time runs and 

the judgment becomes final under Section 2344? A reasonable 

construction of the Probate Code provisions would be that the right to 

take as a surviving spouse is fixed at the time of the decedent's 

death, although a right to a family allowance or a probate homestead 
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would appear to require that the surviving spouse continue to be a 

surviving spouse at the time the petition is acted upon by the court. 

Should a study be made with the goal of providing clear rules 

concerning the rights of a spouse married to the decedent at the time 

of the decedent's death when a marriage dissolution judgment becomes 

final after the death? 

55 2402-2406. Judgment dissolving marriage (pages 185-187) 

The State Bar Section suggests that these sections be revised to 

eliminate references to "final" judgment. The references would be 

merely to "judgment." The staff will make the suggested revisions, 

some of which are described in the discussion of Sections 2403 and 2404 

which follows. 

5 2403. Entry of final judPent (pages 185-186) 

As suggested by the State Bar Section, the staff will change the 

section heading to read: "Entry of judgment of dissolution." 

§ 2404. Effect of entry of final judgment (page 186) 

As suggested by the State Bar Section, the staff will change the 

section heading to read: "Effect of entry of judgment." 

Also, the staff will revise the introductory portion of Section 

2404 to read: "Entry of judgment pursuant to Section 2403 

constitutes:" • 

§ 2554. Arbitration where parties do not voluntarilY .. ree to division 

(page 191) 

In response to the staff Note, the State Bar Section suggests that 

quasi-community property be included. 

5 2610. Division of retirement plan benefits (page 196) 

The office of the City Attorney of Los Angeles (Exhibit 6) reports 

that existing Section 4800.8 (continued without substantive change in 

Family Code Section 2610) has "engendered tremendous confusion among 

trial courts and family law practitioners with respect to the division 

of community interests in pension and retirement benefits. The office 

points out areas of confusion and suggests language to clarify the 

law. In view of this concern expressed in this letter, the Commission 

may wish to have the staff make a careful study of this letter with the 

view to developing a separate recommendation should legislation in this 

area be needed. 
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§ 2640. Separate property contributions to acquisition of property 

(pages 198-199) 

The State Bar Section approves the revisions made to existing law 

by this section. See the Comment to the section. 

§ 2641. C9!!P!!m1ty contributions for education or training (page 

199 20ll 

In response to the staff Note to Section 2641, the State Bar 

Section comments: "We approve the expsnsion of this section to apply 

to contributions in other states that would have been reimbursable if 

in this state." Accordingly, the staff suggests that subdivision (a) 

of section 2641 be revised to read: 

2641. (a) As used in this section "community 
contributions to education or training" means payments made 
with comanmity or quasi-community property for education or 
training or for the repayment of a losn incurred for 
education or training, whether the paYments are made while 
the parties are resident in this state or resident in another 
~. 

For a discussion of the need for this revision, see the Note to 

Section 2641 (bottom of page 201). 

§ 3005 [fomerly Section 30061. When parental authority ceases (page 

In response to a staff Note, the State Bar Section recommends that 

the following new subdivision be added to Section 3005: 

(d) A declaration of freedom from parental custody and 
control under Part 3 (commencing with section 3200). 

See the staff Note to Section 3005. 

§ 3008 [foI'l!erly Section 30071. RemedY for abuse of parental authority 

(page 207) 

The staff is of the view that this section is obsolete snd 

unnecessary. The State Bar Section states: "This section does not 

appear to be surplus; it deals with abuse, while the other referenced 

sections do not." The State Bar Section was mislead because the Note 

contained in the draft reviewed by the State Bar Section did not refer 

to the detailed provisions relating to dependent children snd obtaining 

support for a dependent child. 

Under Section 300 of the Welfare and Institutions Code, a child 

may be a dependent child of the court, for example, if: 

-24-



(1) The child has suffered, or there is s substantial risk that 

the child will suffer, serious physical harm inflicted nonaccidentally 

upon the child by the child's parents. 

(2) The child has SUffered, or there is a substantial risk that 

the child will suffer, serious physical harm or illness, as a result of 

the failure of his or her parent to adequately supervise or protect the 

child, or the willful or neglect failure of the child's parent to 

adequately supervise or protect the child from the conduct of the 

custodian with whom the child has been left, or by the willful or 

negligent failure of the parent to provide the child with adequate 

food, clothing, shelter, or medical treatlllent, or by the inability of 

the parent to provide regular care for the child due to the parent's 

mental illness, development disability, or substance abuse. 

(3) The child is suffering serious emotional damage, or is at 

substantial risk of suffering serious emotional damage as a result of 

conduct by the parent. 

(4) The child has been sexually abused, or there is a substantial 

risk that the child will be sexually abused, by the parent or a member 

of the parent's household. 

(5) The child has been subject to an act or acts of cruelty by the 

parent. 

The Welfare and Institutions Code provisions provide detailed 

provisions for having a child declared a dependent child. Welfare and 

Institutions Code Section 900 et seq. governs the liability of the 

parent for aupport of the child taken from the parent. 

Accordingly, the staff strongly urges that Section 3008 be deleted 

from the Family Code. 

I 3024. Iotie. to otber pareJll: of cb'D'e of reaider, of dll14 (page 

~ 

The State Bar Section approves this section. 

f 3025. Parental access to recorda (page 210) 

The State Bar Section approves this section. 

'3027. IIonet'" 'nction for hlee ac;caa't;iQp of sbf 14 .bps, or 

Deelect (pales 210-211) 

In response to the staff Note, the State Bar Section would make 

this section applicable to any custody proceeding "under this code." 
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S 3ll0. Custody investiastion ,wi report (pue 21g) 

In response to the staff Bote, the State Bar Section would revise 

the introductory portion of Section 3110 to read: In a proceeding 

under this code," 

S 3151. lights and duties of appointed cnpp,el (page 224-225) 

In response to the staff Bote, the State Bar Section would make no 

change in this section. 

S 3161. Unifom ,ten"ard, of practice for aediation (pu.e 227-228) 

In response to the staff Bote, the State Bar Section would make no 

change in this section. 

S 3177. Separate mediation Jihere dQllestic Tiolenc;e prevention order 

{pages 230-23l> 

In response to the staff Bote, a majority of the State Bar Section 

believes that the language of the section is proper but that 

legislative intervention may be necessary to clarifY the section. The 

staff believes that Section 3177 should be conformed with Section 

3111.5. See the staff Bote to Section 3177. 

II 3200-3295. lreedoll lro!I Parental CUstody !wi Control (pages 233-250) 

Matthew Bender suggests that Sections 3200-3295 be relocated in 

Division 16 (adoption). See the Comment to Division 16 (commencing 

with Section 7500), infra, this memorandum. The staff is uncertain 

whether these provisions should be moved into the adoption law. 

However, since these provisions have not been a part of the adoption 

law under the existine statutory scheme, the staff recommends that 

these sections not be made a part of the adoption law. We would not 

have any problem with moving the provisions into the adoption law if 

the State Bar Section is of the view that they should be so relocated. 

Matthew Bender further comments: 

One of our staff attorneys further suggests that, in addition 
to movine the above provisions, a finding of adoptability 
should be made a condition precedent to the termination of 
parental rights in all cases. This would conform to current 
juvenile court law, as set forth in Welf. &: Inst. Code § 
366. 26( c), and avoid creating legal orphans (i. e., children 
whose relationship to their natural parents has been severed 
but who have not been, and are not likely to be, adopted). 
In one appellate decision (subsequently decertified) a few 
months ago, the father and mother colluded to terminate the 
father's rights under Civ. Code § 232 in order to avoid an 
action by the District Attorney to collect past-due child 
support. No adoption was proposed. A 2-1 majority permitted 
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the father's parental relationship to be terminated because 
nothing in Civ. Code § 232 et seq. makes adoption or 
adoptability a condition precedent to termination of parental 
rights. Our staff attorney feels this is a bad result 
because, regardless of how poor a parent an individus1 may 
be, there still should be two people with a legal duty to 
support the child. He would suggest making the granting of a 
decree of adoption a condition precedent to terminstion of 
parental rights in all cases. He would allow proceedings to 
be commenced to terminate parental rights, but once an 
adoption petition is filed, the proceedings should be 
consolidated, and parental rights terminated by operation of 
law via the granting of a decree of adoption, rather than by 
separate order or judgment in a Uniform Parentage Act or Civ. 
Code § 232 proceeding. If the court finds that the standards 
of the UPA or 232 have been met prior to an adoptive 
placement or petition, it could make findings and a 
conditional order terminating parental rights on the granting 
of a decree of adoption. 

This is a matter of substance (and perhaps controversy) and should 

be the matter of a separate study, rather than including any change in 

the Family Code. When staff and Commission time and resources permit, 

the Commission may wish to commence a study of this problem. The staff 

recommends that consideration of the problem be deferred for the time 

being. 

§ 3205. Persons entitled to inspect petitions. reports. and records 

(page 235) 

The State Bar Section would substitute "if the court determines" 

for "if it is believed" in subdivision (c) of Section 3205 as suggested 

by the staff Note. The COllllllission should give careful consideration 

whether it desires a court order in this situation. 

§ 3230. Petition by private or public adoption agency or state or 

county agen" (pue 241) 

See the staff Note to this section. 

§ 3282. SerVice on parent who C"DD9t be f9tm" or whose residence is 

nnJmovu (pages 246--247) 

In response to the staff Note to Section 3282, the State Bar 

Section comments: 

[Sections 3281-32821 should be left as worded, unless 
the legislature acts on them. The rationale may be that the 
parties known to be served may be assumed to have waived 
appearance. 
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The staff believes that Section 3282 (service by publication) 

should be conformed to Section 3281 (personal service) should be 

conformed and that the citation should, in both cases, advise the 

parent that the parent may attend the hearing. The difference between 

the two sections is an obvious drafting error and should be corrected. 

See the Note to Section 3282. 

S 36S4. Statement of deciaion (page 284) 

See the staff Note to this section. 

S 4300. Duty to l!lJI!J)ort spogse (page 319) 

See the staff Note to this section. 

S 4412. Citatiqn and notice of hearing (pages 331-332) 

See the staff Note to this section. 

S 4S02 [formerly Section 60021. Reneyal of Judgment for support (paJ!.e 

The State Bar Section comments: 

Does section apply only to a determined arreara8e, or to 
any obligation over ten years? We note a need to legislation 
what happens if a judgment is not renewed. Language is 
permissive only. 

The staff is uncertain as to the meaning of the first sentence of 

the State Bar Section comment. We can add a discussion in the Comment 

to Section 4S02 that indicates that court approval is required to 

enforce a support judgment more than ten years old (or more than 10 

years old since it was last renewed). See Sections SlOO, SlOl. The 

court has discretion to deny enforcement. See Section 291 (effect of 

lack of diligence in seeking enforcement). 

See also the staff Hote to Section 4S02. 

S Sl04 [fOrmerly Section 61041. App1icatiqn for writ (page 362.1) 

The State Bar Section comments: "Opportuni ty exists to clarify 

present ambiguity in favor of simple, not compound, interest, and in 

favor of application first to principal, then to interest." 

Does the Commission wish to deal with these matters? The general 

law relating to money judgments has rules governing these matters. The 

general rule is that payments on a money judgment are applied first to 

costs and interest and then to prinCipal. See Code Civ. Proc. § 

695.220. If the judgment is renewed, the accrued interest becomes part 

of the judgment and draws interest; otherwise, only simple interest is 
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recoverable on a money judgment. 

685.010-685.050. 

See Code Civ. 

See also the staff Bote to this section. 

Proc. 

§ 5206 [fo~er1y Section 62061. "Barnings" (pages 362.2-362.3) 

§§ 

A typographical error appears in subdivision (c): The first three 

words should be "Payments or credi ts." This error is found in the 

existing statute and was carried over into the Family Code section. 

Concerning subdivision (b), the State Bar Section comments: "We 

prefer 'receipts' or 'revenue' to 'payments due ... ' The staff draft 

continues existing language, which is consistent with the language used 

in the remainder of the section. We are not persuaded that the 

suggested change in language should be made. 

§ 5218 [fogaerly Section 62181. "Support" <page 362.4) 

The State Bar Section comments: Possibly the section should 

define there terms only as to a separated or divorced family, from one 

member to another." Section 5218 continues existing language and the 

existing language is proper. 

EnforceJllent of SupPOrt Provisions Found in Welfare and Institutions Code 

Josanna Berkow, Deputy Attorney General (Exhibit 7) makes the 

following comment: 

Provisions implementing the state family support program 
are currently set forth in various sections of the Welfare 
and Institutions Code, the Civil Code, and the Code of Civil 
Procedure. The Draft appears to incorporate program 
provisions in the Civil Code and the Code of Civil Procedure 
but does not include critical proviaions set forth in the 
welfare and Institutions Code relating to the state support 
enforcement program. These provisions include, but may not 
be limited to, the following sections of the Welfare and 
Institutions Code: 11350-11350.5, 11475-11476.1, 
11478-11479.6. and 11488-11491. 

I strongly recommend that the laws governing the state's 
family support enforcement program be incorporated into the 
Family Code. 

The staff was aware of the provisions listed above. However, 

because the provisions are tied into the provisions relating to 

recovery of welfare payments and enforcement of support liability to 

avoid welfare payments, we decided not to sever out these provisions 

and to include them in the Family Code. It would be a substantial 

undertaking to move the provisions into the Family Code and to make the 
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necessary adjustments in the Welfare and Institutions Code. It will 

require one or two months of a full time of a staff member to 

accomplish this; but, in view of the comment received, the staff 

recommends that this project be undertaken. We must recognize that the 

ultimate staff conclusion may be that it would not be desirable to move 

the provisions into the Family Code. 

§ 5505 [formerly Section 55001. "Protective order" (page 363) 

In response to the staff Hote, the State Bar Section approved this 

section as drafted. 

§ 5512. Fees (page 364) 

In response to the staff Note, the State Bar Section would: 

(1) Substitute "in a proceeding under this division" for "in an 

action brought pursuant to this division" in subdivision (a) of Section 

5512. 

(2) Substitute "order obtained under this division" for "order 

obtained under this section" in subdivisions (b) and (d) of Section 

5512. 

§ 551&. Support peuon for victim of domestic violence (pages 366=367> 

The State Bar Section would limit this provision to domestic 

violence actions. See the staff Hote to Section 5518. 

§ 5700. Issnapce of ex parte order where child in clInger of abuse 

(pages 374-375) 

The State Bar Section comments: "Refer to note on Section 90." 

§ 5701. Finding required to issue order (page 375) 

The staff Note notes that the word "household" used in Section 

5701 is not defined. The State Bar Section comments: 

We suggest s defini tion of household near Section 90. 
We note a dictionary definition "the resident family and its 
servants." We believe it means the same as the phrase 
defined in Section 90. 

Having given the matter further thought, the staff recommends that 

no attempt be made to define the word "household" as used in Section 

5701. Considering the context in which the word is used, we do not 

believe a definition would be useful. 

§ :11104, !lo!;icll 1;11 D!l!ur!;!g!lPt of Jy!!tice ( ...... !l!1! 311!!::3Ul 
See the staff Note to this section. 

§ 6401, ~rDOSIlS of pal::!; (page 311:il 
The State Bar Section comments: 
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We note that the applied function of the legislation no 
longer includes conciliation to repair the marriage. That 
purpose of the legislation has become entirely consumed by 
the function of providing mediation, and in some counties 
advice to the court, on settlement of custody issues. 

It may be true that in the real world the conciliation court is no 

longer used for conciliation to repair the marriage. However, the 

staff fears that to revise this division of the Family Code to 

eliminate this as a stated purpose of the conciliation court would 

create controversy. Accordingly, we recommend against revising the 

statutory language along the lines suggested by the State Bar Section. 

§§ 6450-6452. Statewide Coordination of Family Mediation and 

Conciliation Services (pages 395-397) 

The State Bar Section comments: "This subject then properly 

belongs under Division 10." Division 10 relates to custody of 

children. The staff recommends against relocating Sections 6450-6452 

in Division 10. Section 6450, which lists duties of the Judicial 

Council, includes not only custody but also child support, and permits 

grants for family law projects. 

See also staff Note to Section 6450. 

§ 7050. bancipated minor considered over age of _10rin (pages 

399.17-399.lBl 

See the staff Note to this section. 

§§ 7500-8340. Adoption (pages 401-468) 

Matthew Bender comments: 

In a more substantive vein, we would suggest that all of 
the termination of parental rights provisions be moved to 
Division 16 on adoptions, since the primary purpose of 
terminating parental rights is to free a child for adoption. 
Specifically Chapter 5 of Part 1 of Division 5 (proposed Fam. 
Code § 1760 et seq.; currently part of the Uniform Parentage 
Act) and Part 3 of Division 10 (proposed Fam. Code § 3200 et 
seq.; formerly Ci v. Code § 232 proceedings) should each be 
moved to Division 16 (proposed Fam. Code § 7500 et seq.). 
This would improve a serious organizational deficiency in 
current law. 

The staff has earlier in this memorandum recommended that Sections 

1760-1770 (termination of parental rights in adoption proceeding) be 

moved into Division 16 (adoption). The staff has earlier in this 

memorandum recommended that Sections 3200-3295 (freedom from parental 

custody and control) not be moved into Division 16 (adoption). 
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Matthew Bender further comments: 

4. On a separate issue, the same staff attorney 
suggests legislatively resolving the constitutional dispute 
over the rights of an alleged natural father who immediately 
moves to block an adoption by seeking to establish paternity 
and custody under the Uniform Parentage Act. He would amend 
the UPA to give such a father statutory preference over the 
adoptive couple with whom the child has been placed. He 
believes that the California Supreme Court will most likely 
find this to be constitutionally required under Lehr v. 
Robertson (1983) 463 U.S. 248, in the pending case of 
Adoption of Kelsey s. (1990) 228 Cal. App. 3d 277 (review 
granted May 3, 1990), and that the U.S. Supreme Court will 
ultimately so hold, if the California court does not. 

This is a matter of aubstance (and perhaps controversy) and should 

be the matter of a separate study, rather than including any change in 

the Family Code. When staff and Commission time and resources permit, 

the Commission may wish to commence a study of this problem. The 

National Conference of Commissioners on Uniform State Laws has this 

problem under study. The staff recommends that consideration of the 

problem be deferred for the time being. 

See also the staff Notes under various sections of Division 16 

(commencing with Section 7500). 

Delayed overatrn date 

~atthew Bender comments: 

Even if no major changes are made in the law, a delayed 
operative date will be essential. This will allow attorneys 
to become familiar with the structure of the new code, as 
well as allowing publishers to revise secondary source 
materials (e.g., treatises, practice guides, form books) to 
reflect the new Code. We would suggest that the new Code 
should not become operative until at least one year after it 
is passed (i.e., if the Code were introduced and passed in 
1992, it should not become operative until at least January 
I, li2!, preferably later). 

Also to be considered will be the task of the Judicial Council in 

preparing a revision of all of the Family Law forms. The staff 

recommends that the Commission adopt the policy that the operative date 

of the new Family Code be deferred for one year after the time it 

otherwise would become operative. 
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ftATTIJ!!! DAr 111m HI GD'II SPlCIAT, STODY 

PrOTislOO8 of Jmrm11e Court Lay re1att p' to deprMent ch'ldren 
The Juvenile Court Law, found in the Welfare and Institutions Code 

(§ 200 et seq,) is a comprehensive statute covering both dependent and 

delinquent children. Greatly simplified, the distinction between a 

dependent child and a delinquent child is this: A "ward" or delinquent 

child is one who has violated a criminal law or presistently refuses to 

obey the orders of his parents or is beyond the control of the parent; 

a dependent child is one who is in need of parental care or control and 

has no parent able and willing to provide the care or control or who is 

mentally ill or whose home is an unfit place. 

The Juvenile Court Law covers both the dependent and the 

delinquent children. SOlIe provisions apply both to dependents and 

delinquents; others apply only to one or the other. It would require 

substantial duplication of much of the Juvenile Court Law in the Family 

Code if a statute covering dependents were to be included in the Family 

Code and the provisions relating to delinquents were continued in the 

Juvenile Court Law in the Welfare and Institutions Code. The staff 

concluded that it is best to retain the Juvenile Court Law in the 

Welfare and Institutions Code and not to move the law or the part of 

the law relating to dependent children into the Family Code. 

We have received an activity report from the State Bar on the 

Family Code project. See Exhibit 8 (page 33 of Exhibits). We note 

that the report states that the "juvenile dependency law, in the 

welfare and Institutions Code" will be compiled in the Family Code. 

Nevertheless, the staff does not plan to include the juvenile 

dependency law in the Family Code. We estimate it would take one 

lawyer working full time about one year to split out the portion of the 

Juvenile Court Law relating to dependent children for compilation in 

the Family Code. The staff has concluded that it would not be 

desirable to divide the Juvenile Court Law in this manner, and, even if 

it were, we would strongly recommend asainst delaying the proposal of a 

Family Code _til the provisions relating to dependent children could 

be included in the Family Code. Sometime in the distant future this 

decision can be reviewed if the Commission so desires. 

Inforc .... ""t of Support PrortsiOBS 

The State Bar Section comments: 

-33-



It might be appropriate for specialists in civil 
enforcement (outside of family law) to review Division [11] 
[support] together with family law specialists, to avoid 
duplication of statutes with the Civil Code and Code of Civil 
Procedure, and to provide statutes in Family Law only where 
special procedures are needed. 

lIm
'
ly lay discovery procedgre 

The State Bar Section comments: 

A review of Family Law discovery ought to be undertaken, 
to develop discovery statutes hat are more applicable to 
family law, such as requirements for compulsory concurrent 
exchanges of information. 

Respectfully submitted, 

John H. DeMoully 
Consultant 
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California Law Revision Commission 
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Dear Mr. DeMoully, 

Thank you for your letter informing me of your progress on the 
new Family Code. It is interesting to note the overwhelming 
response to your questionnaire regarding the need for a new code. 

I am very interested in introducing the new Family Code in 1992. 
Please keep me informed on the status of the project. 

All the best, 

')1 ii {(~"! '{J..;t __ -
Jackie SpeiEk'1 
Statie Assembrywoman 
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State Capitol 
Sacramento. CA 94249-0001 
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714 I 983-13152 

To: Law Revision Commission, Attention: Nathaniel Sterling; 

From: 

Re: 

Executive Committee, Family Law Section, State Bar; 
Reporter: Lawrence M. Gassner; ;:z~ 

Family Law Code, Initial Staff wG{king Draft. 

Draft 2; August 30, 1991. 

The executive committee of the Family Law Section, State Bar 
of California, after receiving commentary from its Standing 
committees and itself considering the first draft of the proposed 
Family Law Code, responds with the comments and suggestions set 
forth below. 

General Comments: 

It is the understanding of our committee that there 
will be further opportunity to comment after later drafts of the 
original material are prepared, and after first drafts of 
sections on support are prepared and distributed. 

We have not had opportunity to review the revised draft 
issued in August. These comments relate to the first draft 
received. 

One of our number suggests LRC might consider enhancing 
the new code comments with reference to the federal and state tax 
laws in its comments. We recognize the staff expense which that 
effort would create. 

We observe that there is no cross-reference in Division 
6 on nullity and dissolution to similar provisions for the 
subject matter of legal separation judgments. 

It might be appropriate for specialists in civil 
enforcement (outside of family law) to review Division 13 
together with family law specialists, to avoid duplication of 
statutes with the Civil Code and Code of Civil Procedure, and to 
provide statutes in Family Law only where special procedures are 
needed. 
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August 30, 1991 
Re: Family Law Code 
Page Two 

A review of Family Law discovery ought to be 
undertaken, to develop discovery statutes that are more 
applicable to family law, such as requirements for compulsory 
concurrent exchanges of information. 

The lack of a specific comment in this response may 
only signal that we lacked time to study the section, having 
first prioritized sections that we thought needed most attention. 
If we have failed to concentrate on areas that LRC believes needs 
our attention, please advise us with later drafts. 

specific Comments: 

1 

2 Our committee recognizes that the mandate is to keep 
the law the same. Changes will be recommended only in the 
interest of clarity and consistency with present 
understanding of law and procedure. 

4 Approved. 

10 

50 We believe that the terms Judgment, Order and Decree 

80 

should be defined; the entire code should be scanned in this 
respect to assure uniformity of meanings. Decree and order 
may be interchangeable. Judgment should have its own 
meaning. Would it be possible to print a draft with those 
terms highlighted to assist analysis? 

85 Section 85 appears necessary in transition; it may not 
be needed in the final code. After general sections are 
properly made applicable to the whole code or only to 
specified sections of it, the term "Act" might better be 
deleted. It may be more confusing than helpful to have both 
an Act and a Code. 

90 We prefer the terms cohabitant and former cohabitant, 

100 

and would exclude any reference to the six month term used 
in earlier legislation. 

3 



August 30, 1991 
Re: Family Law Code 
Page Three 

360 

362 

370 

400 

We agree that insane and 
but that is the legislation. 
competence to sign an oath. 

401 Approved. 

450 

460 

465 Approved. 

500 

imbecile are obsolete terms, 
We would prefer reference to 

501 Approved. The words "pursuant to this chapter" are 
properly added. 

510 

550 

555 Yes, the retaining of fees should be applicable to both 
paragraphs. 

570 

589 The phrase "any district" means any place in the State; 
it should be left in. 

590 

700 

721 Ref. Sections 1110, 1150, 1151. 1153. We note that 
classification of relationship of spouses, both during 
marriage and after separation, with respect to each other 
and to others, is a subject of present legislative study. 
[AB 1437 on Spousal Dutiesi AB 1396 on set asides of spousal 
settlements or judgments]. Legislation may occur this year, 
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August 30, 1991 
Re: Family Law Code 
Page Four 

722 

next year, or not at all. Memoranda prepared by our 
committee members present differing views on these 
questions, and will be submitted separately to LRC for 
study, on request. We are more unanimous in recommending 
that legislation set forth standards of conduct directly, 
rather than by reference to conduct defined in other 
divisions or other Codes. Clearly, standards of conduct 
during marriage and after separation should be separately 
defined. Clearly, standards applicable to transfers between 
spouses and with transfers to third parties should be 
separately defined. A list of obligations may be more 
useful in the legislation than a generic label such as 
"confidential relationship" or "fiduciary duty." We would 
like to avoid "except as otherwise provided," in favor of 
references to specific sections. We regret that the law in 
this area is unclear. until the legislature acts, it may be 
necessary just to use present language. 

We understand Sec. 721 to be a pre-separation statute; 
section 1110 applies both to pre-and post-separation 
relationship. 

751 Approved; identical; but second sentence appears 
redundant and unnecessary. 

752 We agree with the Note. Add the exception. 

753 with adequate cross-referencing, sub (b) would be 
better placed in 1900-1908. 

754 We believe the statute should declare the prohibited 
transfer void. 

760-783 A new chapter identifying quasi-community property is 
needed, to identify such property when California 
domiciliaries are dealing with it. 

770-771 The sections might be combined into one; the word 
bequest might be omitted; the terms husband and wife might 
be reduced to spouse. 

773 LRC suggests entry of judgment, rather than rendition; 
we agree. 
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August 30, 1991 
Re: Family Law Code 
Page Five 

774 LRC suggests section is archaic and unused, and 
reverses a general presumption. We agree that the section 
promotes deception. But we understand that our present 
mandate is not to change the law. If changing the law, it 
might better refer only to separate property remaining from 
before marriage. 

780 As drafted, the section changes the law. We propose: 
Except as provided in section 781 and subject to the rules 
of allocation set forth in section 2603, money ..• 

781 Sub-section (d) appears obsolete and might be deleted. 

782-783 These sections re-state current law. 

800 Sub (a) is a good addition to the Code. 
not apply uniformly, as see section 804. It 
deleted. It should be evaluated against the 
and case law for possible inconsistency. 

Sub (b) 
might be 
evidence 

may 

code 

801 Approved 

802 Approved as properly drafted; but section deserves 
study; 4 year limit appears unreasonable. 

803 New section; the section appears overboard, in applying 
to all gifts and might better apply only to gifts from 
community property. 

804 Identical 

850-853 Approved; restate current law 

900-913 Approved; restate current law 

914 Identical; but leaves us with the ambiguous difference 
between "common necessaries of life" and "necessaries of 
life." Can we draw from case law for clearer definition? 

915-31 Approved; restate current law 

1000 Approved; restates current law 

1100 New section; we approve its inclusion 
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August 30, 1991 
Re: Family Law Code 
Page six 

1110 Restates the law; we question what the proper standard 
should be here, and note present legislative studies; 
specific concise language might be preferable to referencing 
other civil and Probate Code sections. We like the good 
faith and business partner concept of responsibility after 
separation; many would disagree that is the law. 

1111 The undivided one-half interest may not match with the 
present existing and equal interest under CC 5105 (new Sec. 
751). 

1115-1117 approved; restate current law; we do not find 
inconsistencies here. 

1118 The language chosen is approved. 

1150 We prefer specific listing of statutes, then with 
reference to "other statutes." 

1151 Restates the law; the language of section 803(b) might 
be adopted with respect to gifts of sUbstantial value. 

1152 Approved; restates the law. written approval should be 
required to avoid the hasty unilateral garage sale. 

1153 Same comment as with respect to Section 1151, above. 

1200 We agree with presently chosen wording, and suggest 
against deleting the "before or after" phrase, since in rare 
cases the law would be otherwise unclear. 

1500-1621 Restate current law. Chapter 2 should be made 
retroactive only to January 1, 1986. A new chapter on post
nuptial agreements, not in contemplation of dissolution of 
marriage, should be added. We suggest a resolution of the 
question of spousal support limitation, and consideration of 
the Attorneys Fees issue. 

1620 Specific reference to Probate Sections 143-147 might be 
helpful. 

1704 We assume there is no relationship between the 
conclusive presumption elsewhere, really a legal ruling, and 
the presumption here, which is an evidence rule. 

7 



August 30, 1991 
Re: Family Law Code 
Page Seven 

1710 

1714 

1720 We approve the proposed text. It is more specific in 

1730 

1735 

application than CCP 395, and perhaps that should change. 
Filing in probate county makes sense. 

1737-1737.5 

1740 

We would strike the sunset prov~s~ons in both. But 
they are SCheduled for review in the next legislative year. 

1750 We concur that the word "person" should be substituted 
for "party." 

1760 We concur that the phrase "the law" should be 
substituted for "prior law." 

1761 The section serves to equalize the rights of both 
mother and father in adoption law. But the language might 
be made to conform to that used in sections 1760 and 1762. 

1762 We concur again that the phrase "the law" provides the 
correct meaning. 

1770 

1840 

1850 We concur that the word "child" should be used. It is 

1880 

1900 

2310 

better understood and parallels the word "child" in the last 
part of the sentence. 
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August 30, 1991 
Re: Family Law Code 
Page Eight 

2313 Deletion on bond prov1s10ns here and cross-reference on 

2320 

bond provisions herein should only occur if Sections 6000, 
6003 are made clear on applicability of bond provisions. 

2330 There should be two blanks provided, for entry of both 
parties' names. In (b)(1): state ~ country, not of county. 
We would require the same statistical data for a legal 
separation as for dissolution. 

2330.5 Reference to Income/Expense form would clarify the 
section. Procedures should be included in the default 
sections of the code, but use of the form is adequately 
dealt with at Court Rule 1243. 

2335 Evidence of misconduct can be relevant to property 
possession issues and domestic violence issues. Language is 
identical to 4509, but that was drafted with no-fault in 
mind and does not deal with present violence concerns. 

2338 We believe the requirement for filing of judgment and 
statement of decision should remain, to assure rights to new 
trial and to appeal. Is the distinction between filing of 
judgment and its becoming final significant? Should "final" 
be defined? Is this a hold-over from days of interlocutory 
judgments? 

2338-2344 
We have difficulty with the word "final" since it once 

meant that an interlocutory decision was now settled in the 
trial court, but also means that the decision is beyond 
appeal. We suggest that "no judgment entered .•• shall 
terminate the marriage relationship of the parties until six 
months have expired .•. " 

2342 The section can be written to deduct the time of the 
earlier petition, with reference to entry of judgment: "date 
.•• shall be calculated by deducting the period of time 
which has elapsed from the date of filing the joint petition 
to the date of the filing of the revocation." 
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August 30, 1991 
Re: Family Law Code 
Page Nine 

2344 We propose section read: "(a) The death •.• after 
termination of marital status does not impair ••. " (b) The 
termination of marital status ... ", eliminating reference to 
entry of final judgment. It is the termination of marital 
status which is the relevant legal event. 

2403 Heading should refer to Entry of Judgment of 
Dissolution, and not to final judgment. 

2404 Heading and first phrase should refer to Entry of 
Judgment of Dissolution, not to final judgment. 

2406 Last phrase should refer to Judgment dissolving the 
marriage, not to the final judgment. 

2403-04-05-06 

2450 

Similar changes should be made to eliminate references 
to final judgment. 

2500-2660 

2550 

2610 

We suggest that a reference to quasi-community property 
be included. 

2620-2628 Approved; restate current law 

2640 Re-states current law, except: applies to quasi 
community property as well as community property; and limits 
reimbursements to acquisitions after January 1, 1984; we 
approve the language. 

2641 We approve the expansion of this section to apply to 

2650 

2660 

3000 

contributions in other states that would have been 
reimbursable if in this state. 

Approved; restates current law 

Approved; restates current law 
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August 30, 1991 
Re: Family Law Code 
Page Ten 

3006 Yes, a subsection (d) should recognize that a jUdicial 
declaration of freedom from custody terminates parental 
authority. 

3007 This section does not appear to be surplus; it deals 

3020 

3024 

3025 

with abuse, while the other referenced sections do not. 
[leaving it will requiring re-numbering the next section). 

We agree that this section applies to any custody 
order. 

We agree that this section applies to any custody 
order. 

3027 "Under this Code" is proper here, and should be used 
wherever appropriate. 

3040 

3100 

3110 "Under this Code" is appropriate here, also. 

3120 

3130 

3140 

3150 

3151 We believe the language of the statute is proper and 
should not be changed. The court is to determine powers of 
counsel, and they should not be implied or uniform. 

3161 We would not alter this section. Grandparent and step 
parent visitation are covered in section 3180. The section 
is not obsolete. 

3177 After some debate, this committee believes the section 
language is proper, with the conjunction "and" so that both 
the violence and the order must exist to bring the section 
into play. Some thought the intent was that either factor 
would require separate interviews. Legislative intervention 
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August 30, 1991 
Re: Family Law Code 
Page Eleven 

3205 

may be required to clarify. In any event sections 3177 and 
3111.5 are not the same and both should remain. 

"If the court determines" is preferable. 

3281-3282 
The sections should be left as worded, unless the 

legislature acts on them. The rationale may be that the 
parties known to be served may be assumed to have waived 
appearance. 

5500 We believe that the reference to section 70 is the 
better approach. 

5512 The word proceeding seems to better describe this 
procedure. And the word division appears to be proper, 
rather than referencing specific sections. 

5518 So far the use of support persons only applies to 
violence actions, not to the whole code. We would not 
expand it. 

5519 Generally legislative approach has been that the 
Judicial council must provide forms and documents, but may 
provide rules and regulations. We do not challenge that 
approach. 

5551 A study to conform 5551, 242 and 1802, or to replace 
them with one set of sections, should be undertaken. Notice 
times should be made uniform. Ex parte changes of notice 
time should be uniformly available. 

5700 Refer to note on section 90. 

5701 We suggest a definition of household near Section 90. 
We note a dictionary definition "the resident family and its 
servants." We believe it means the same as the phrase 
defined in section 90. 

6000-6295 
We note that the Division lacks lien procedures from 

the civil code. 

6001 This section seems in conflict with section 6010. 
Court approval should be needed for collection after ten 
years. We already have collection after majority. 
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August 30, 1991 
Re: Family Law Code 
Page Twelve 

6002 Does section apply only to a determined arrearage, or 
to any obligation over ten years? We note a need to 
legislate what happens if a judgment is not renewed. 
Language is permissive only. 

6103 Family support is a separate concept and should be 
separately itemized. It is "child and" not "child or" 
spousal support. Suggest we include all three terms in 
series, disjunctive. 

6104 opportunity exists to clarify present ambiguity in 
favor of simple, not compound, interest, and in favor of 
application first to principal, then to interest. 

6206 (b) 
We prefer "receipts" or "revenue" to "payments due." 

6218 possibly the section should define these terms only as 
to a separated or divorced family, from one member to 
another. 

6400-6442 
Part 1. We note that the applied function of the 

legislation no longer includes conciliation to repair the 
marriage. That purpose of the legislation has become 
entirely consumed by the function of providing mediation, 
and in some counties advise to the court, on settlement of 
custOdy issues. 

6450-6452 
Part 2. This subject matter then properly belongs 

under Division 10. 
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Memo 91-59 EXHIBIT 3 Study F-1000 

Fidelity National Title 
Lury M. K.minsky 

Vice President 
Assislant GeneraJ Counsel 

INSURANCE COMPANY 

August 16, 1991 

Nathaniel Sterling, Executive Secretary 
CalifornIa Law Revision CommIssion 

Col lAIr •• CIM'II 

AUG 191991 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

RE: Comments Regarding the Staff WorkIng Draft of 
the Family Code ~First Portion) 

Dear Mr. Sterling, 

The California Land Title AssocIation Forms and 
PractIces CommIttee comments on the staff Working Draft of 
the proposed FamIly Code (First Portion) as follows: 

•• tIlVI. 

Section 50: The staff Note after the Comment, questions 
whether or not ~here should be a definItIon of "judgment" and 
whether It should Include "order" and/or "decree". It 
appears from my personal experIence that an "order" 
encompasses a varIety of actions which the Court may take, 
whIch may not have the finality of a "juagment." Therefore, 
In any def1n1t1on of "judgment 11 or "order,r it must be noted 
that even thougn an "order" may be a "judgment," it does not 
follow that they are equivalents, and the rIght of appeal may 
not flow from an "order." 

Section 145: The ~ommonwealth of Northern MarIanas would 
not seem to fIt Into the categorIes mentIoned. 

Section 236: CLTA strongly supports the additIon of the 
~anguage contaIned 1n the Note to this section. regard1ng 
~ona fIde purchaser without actual knowledge prnrecrlon. 

Section 754: ~hlS sectIon 1S Incnnslsten~ WIth SBrtLon 
..! ~ hI:: n '[hat. l L) Sect ion 7.14 cont.a ~ns on 1 y i1 three nr)nr:. n 
n='-sLr~ctlon on OlSP()S1't,l.On of real property. whereas .sF"-~r.-;.nn 

~.!h r'f)nr:alns no ilr:le ~lT'1.l.t; 1-2) T~e l?ro~Osed la.nguagF:!' lit tnp 

~.nt:p for '-.pc't.lon ':Jb psr:abiishp:s hona fjdE" pllrchaser 
~rorectlon for ~h0se ~nn have no actual !<nowiedap tlf r'~A 

'-'?SCralnlrtg ()rner4 The rurpose of rR('Dr<ling .j \()rlCP or 
f)(-'!'dency 0-[ Act !on "is 1:0 im!?a rt cunst ruct"i V of." nf)t:- lC;R' !. n ~ tit~ 

'lEf:(~lal Recoras ~() pnten~lal pllrcnasers and (~nctJmoranrprs. 
~lnce rhlS IS Inconsistent wlth the requ1rernent ()f actual 
·:now!edae :n SpC~lCln ~3~. ~nd A1ncp i.t is re(jllnd~nt ~lth r~p 

,-,"srra1.n1.nQ (.lrapr Imposed t'"y Spc'r: ll)n ':~h. ~.r: o19~_H·'.1r"S i_~,"]: 

.... ·':,c::t:.1;)n 7-)4 '-.nnU1Cl hf"--! Pllmlnat~d. ~n ,lnv [-'VF'I1t.. st1()uld t-:1P 

'-,nnlSSlon declde ro ~;~'()VUle for t..ne recorftin? of d \0t1('{' of 
:-:"'!'ltlPncv · .... f _\et.10n ::--i() :3.8 to : T:lparr constructive not t 1(> Ilf 'r ht:

.I,'\;"(:ln !"Jr::t\.;een spouses. -...t shouto onlY ~nr:larr- -::nt:lce ,'IS "-J 

ro:'err:'.~ ;':elG ("T :->-::,cnra as connunl.ty ;:'ro9prt~~. ,ind only '-IS ~() 

~';roDerty nplJ of t'r""«""ord In the name appt="arln9 ,In rhe \otlce~ 

"nv '".:-ansact Lun 1.'1 '"lOlation r)f such ;i n0f:.lr.e s;)ollld ~p 
vOldable. .r)T \-f~l(J~ 

lJOO SOUTH EAST MAIN STREET. SUITE 400 • IRVINE. CAUFORNIA 92714 • TELEPHONE (7141 852·977018001421·8111 
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~athanlel Sterling 
August 16, 1991 
page two 

Thank you for the opportunlty to comment on the above 
natters, and if you have any questions or comments for us, 
please don't hesltate to contact us. 

Slncerely, 

Larry M. Kaminsky 
Chairman, Special Subcommlttee on 
California Law Revision Commlssion 
Legislation of the Californla Land 
Title Association Forms & Practlces 
Committee 
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Memo 91-59 EXHIBIT 4 

Matthew Bender 

September 4, 1991 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Law Relision Commission 
RECEIVED 

Fite: ______ _ 
Key: _____ _ 

Re: Comments Regarding Proposed Family Code 

Dear Commission Members and Staff: 

Study F-1000 

Matthew Bander 
& Company, Inc" 
:":' Webster Street 
'::csr Office Box 2077 
:"cfiaod. CA 94604 
,", '46·7100 

I am an Executive Editor in our company's California Practice 
publications department. Among the publications that our 
department is responsible for updating and editing are 
California Famil Law Practice and Procedure (C. Markey, 
Edltorlal Consultant an Call ornla Communlty Property With 
Tax Analysis. We also are editorially responsible for family 
law coverage in various other Matthew Bender publications, most 
notably California Forms of Pleading and Practice. In 
addition, our group publishes the California Family Law 
Monthly. I have asked each of the attorneys on our family law 
staff to review the Commission's staff Working Draft of the 
proposed Family Code. This letter represents a compendium of 
their individual comments concerning the proposed Code. 

We note, at the outset, that the adoption of a new Family Code 
will require the family law bench and bar to purchase revised 
primary and secondary source material at considerable cost. 
Increased overhead costs will, of course, be passed along to 
the client. Furthermore, since the passage of the Family Law 
Act, a substantial body of law has developed around particular 
code sections, so that a complete renumbering of the statutes 
relating to family law will require substantial time and effort 
by the bench and bar to become familiar with ~he organization 
of the new law and will probably increase research costs at 
leas~ initially, even if little or no substantive change is 
made in the la"o'/. 

Thus, if the Family Code is to be undertaken, ~e hope that the 
Commission will attempt to ensure that the end product really 
does something to clarify the law and improve the operation of 
the family law courts, rather ~han merely renumbering code 
sections. ~r. DeMoully's cover letter to the staff ~orking 
Draft indicates that the Commission does not plan to propose 
any major changes in existi~g family law in California, but 
merely to "reorganize and collect into one code the various 
scattered provisions of existing family law." However, the 
staff Draft, in its current form, does not seem to accomplish 
much in ~he area of reorganiza~ion. I~ seems ~o con~empla~e 
only renumbering the prOVisions Of Civ. Code § 196 at seq. (the 

is ~ Times :\1irror 
~ Books 



existing Civil Code provisions on "Parent and Child") and Civ. 
Code S 4000 et seq. (the existing Family Law Act and Uniform 
Parentage Act) and a handful of provisions of the Code of Civil 
Procedure and place them in a new code, without really 
integrating the related provisions of the different parts of 
the Civil Code. The same result could be accomplished in a 
much less disruptive manner within the framework of the 
existing Family Law Act by merely moving existing Civ. Code § 
196 et seq. into the existing Family Law Act portion of the 
Civil Code. 

However, assuming that the Commissission is determined to 
propose the new Family Code, we offer the following suggestions: 

1. Even if no major changes are made in the law, a 
delayed operative date will be essential. This will allow 
attorneys to become familiar with the structure of the new 
Code, as well as allowing publishers to revise secondary source 
materials (e.g., treatises, practice guides, form books) to 
reflect the new Code. We would suggest that the new Code 
should not become operative until at least one year after it is 
passed (i.e., if the Code were introduced and passed in 1992, 
it should not become operative until at least January 1, 1994, 
preferably later). ----

2. It is sometimes unclear under the current Family Law 
Act whether general civil procedure rules apply in instances in 
which neither the Family Law Act nor the California Rules of 
Court address a particular issue. Thus, the Commission may 
wish to consider including a section comparable to Prob. Code § 
1000, which would provide that except to extent that the Family 
Code or Judicial Council rules promulgated under proposed Fam. 
Code § 210 provide applicable rules, the rules of practice 
applicable to civil actions generally apply :0 proceedings 
under the Family Code. (Or, in the alternative, clearly 
specify that such general civil rules do not apply, and that 
only the rules and procedures specified in the Family Code, or 
Rules of Court promulgated thereunder, are applicable.) 

3. In a more substantive vein, we would suggest ~hat all 
of the termination of parental rights provisions be moved to 
Division 16 on adoptions, since the primary purpose of 
terminating parental rights is to free a child for adop~ion. 
Specifically, Chapter 5 of Part I of Division 5 (proposed Fam. 
Code § 1760 et seq.; currently part of the Uniform Parentage 
Act) and Part 3 of Division 10 (proposed Fam. Code § 3200 et 
seq.; formerly Civ. Code § 232 proceedings) should each be 
moved to Division 16 (proposed Fam. Code § 7500 et seq.). This 
~ould improve a serious organizational deficiency in current 
law. 

One of our staff attorneys further suggests that, in addition 
~o moving the above provisions, a finding of adoptability 
should be made a condition precedent ~o the termination of 
parental rights in all cases. This would conform to current 
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juvenile court law, as set forth in Welf. & Inst. Code § 
366.26(c), and avoid creating legal orphans (i.e., children 
whose relationship to their natural parents has been severed, 
but who have not been, and are not likely to be, adopted). In 
one appellate decision (subsequently decertified) a few months 
ago, the father and mother colluded to terminate the father's 
rights under Civ. Code § 232 in order to avoid an action by the 
District Attorney to collect past-due child support. No 
adoption was proposed. A 2-1 majority permitted the father's 
parental relationship to be terminated because nothing in Civ. 
Code § 232 et seq. makes adoption or adoptability a condition 
precedent to termination of parental rights. Our staff 
attorney feels this is a bad result because, regardless of how 
poor a parent an individual may be, there still should be two 
people with a legal duty to support the child. He would 
suggest making the granting of a decree of adoption a condition 
precedent to termination of parental rights in all cases. He 
would allow proceedings to be commenced to terminate parental 
rights, but once an adoption petition is filed, the proceedings 
should be consolidated, and parental rights terminated by 
operation of law via the granting of a decree of adoption, 
rather than by separate order or judgment in a Uniform 
Pa rentage Act or ci v. Code S 232 proceeding. I f the court 
finds that the standards of the UPA or 232 have been met prior 
to an adoptive placement or petition, it could make findings 
and a conditional order terminating parental rights on the 
granting of a decree of adoption. 

4. On a separate issue, the same staff attorney suggests 
legislatively resolving the constitutional dispute over the 
rights of an alleged natural father who immediately moves to 
block an adoption by seeking to establish paternity and custody 
under the Uniform Parentage Act. He would amend the UPA to 
give such a father statutory preference over the adoptive 
couple with whom the child has been placed. He believes that 
the California Supreme Court will most likely find this to be 
consti~utionally required under Lehr v. Robertson (1983) 463 
U.S. 248, in the pending case of Adoption of Kelsey S. (1990) 
228 Cal. App. 3d 277 (review granted May 3, 1990), and that the 
U.S. Supreme Court will ultimately so hold, if the California 
court does not. 

I hope that the above comments will be helpful to the 
Commission. Our staff attorneys and I would be happy to 
discuss them if ~ny member of the Commission or its staff is 
interested in dOing so. My phone number is (510) 446-7321. 

~~elY'A~V 
Steven 
Executi ve Edi tor 

SJR/rsf 
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EXHIBI'l'5 
Memo 91-59 

MICHAEL C. SCHWERIN 

LlW OFFICES OF 

SCHWERIN &SUMCAD 
84 H&t.sa. a- 5'1,." &ill S50 

Som J"'~ Co/fj>mie 95113 
(4{)8) 295-4232 

Fax No. (408) 295-4771 

September 6, 1991 

California Law Revision co.aission 
4000 Middlefield Road ste D-2 
Palo Alto CA 94303-4739 

Re: Proposed Family Code Comment 

Dear Law Revision commission: 

RED£D 

SEP 0 9 1991 

~lfi.:uE.ANNE"M.L. SUMCAD f'er. _____ _ 

I have one suggestion for a Code Section to be moved from the 
Code of·Civil. Procedure.to.the·proposed .Family Code. 

California Code of civil Procedure § 397.5 is, in my op1n10n, a 
code section that deals exclusively with the Family Law Act and 
would appropriately be placed in the Family Code. I reviewed the 
conversion table at the end of the revised working draft and 
could not find any cross-reference to this section. 

Thank you for your time in considering this matter. 

MCS/ds 

Very Truly Yours, 

Ill/;~;;,;t«r:·· .47v-· 
Michael C. Schwerin 
Attorney at Law 
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Memo 91-59 EXHIBIT 6 Study F-l000 

OFFICE OF 

CITY ATTORNEY 

JAMES K. HAHN 
CITY ATTOANE., 

August 26, 1991 

John H. DeMoully, 
Executive Secretary 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

RB: COlIKBft Olr SBC'l'IOIr aUD 01' TO STAPI' 
1f01U[IlrG DRU'T. lMILX CODE (FIRST PORTION) 

Dear Mr. DeMoully: 

PENSIONS 
3$0 EAST 2ND STiIIIUT 

Los ANGEL.H. CA 900 I 2 a(fIi.o-. 
AUG 29199' 
If til'" 

Thank you for the opportunity to comment upon the staff 
working draft of the new Family Code. 

The following observations pertain to existing section 
4800.8 of the California Civil Code as contained in Division 9, 
Part 5, section 2610 of the staff working draft of April 1991. 

Civil Code section 4800.8 has engendered tremendous 
confusion among trial courts and family law practitioners with 
respect to the division of community interests in pension and 
retirement benefits. That section, unfortunately, has led many to 
believe that under its provisions a trial court literally can make 
whatever orders are "necessary or appropriate to a'3sure that each 
party receives his or her full community property share in any 
retirement plan, ••• " (C.C. 4800.8). 

This misinterpretation of Section 4800.8 has diverted 
courts from the obligation to divide community [pension] benefits 
equally, rather, to one of endeavoring to treat all beneficiaries 
evenly under a pension plan. The following is a particular case 
in point. 

The XYZ pension plan by its prov1s1ons provides survivor 
benefits only to a qualified surviving spouse [married to the 
member at time of death], minor and dependent children and 
dependent parents under specif ied conditions. In this case, 
assuming that the member becomes deceased and no benefits are John 



H. DeMoully 
August 26, 1991 
Page 2 

payable after death to any of these enumerated parties, section 
4800.8 is not authority to compel the plan administrator to pay 
survivor benefits to a divorced former spouse simply because 
community funds were used in part- to pay pension contributions 
during marriage. 

Of course, in this example, if any benefits are payable 
after death to any individual or entity, then section 4800.8 is 
authority to award the divorced former spouse a pro tanto share of 
such benefit. 

A second example of the unlawful orders issued by trial 
courts in the, wake of Civil Code section 4800.8 is that of 
requiring· a pension plan administrator to pay benefits to a 
divorced former spouse prior to the member's actual retirement. 
This requirement was specifically rejected by the California 
Supreme Court in In Be Marriage of Gillmore (1981) 29 Cal.3d 418; 
174 cal.Rptr. 493, and, more recently, in Nice vs. Nice (1991) 230 
Cal.App.3d 444. 

Under Gillmore, supra, and its progeny, a pension or 
retirement plan cannot be forced to pay benefits to anyone prior 
to the member employee's actual retirement unless it is 
contractually obligated to do so. In the case of a vested and 
mature pension benefit, only the employee [who chooses to delay 
retirement) can be compelled to pay "early" benefits to a divorced 
former spouse. 

Errant decisions by trial courts in these regards have 
led to at least two published Court of Appeal decisions curtailing 
attempts to divide pension benefits in a manner inconsistent with 
the contractual obligations of the concerned pension benefit plans 
(See: In Be Marriage of Carnall (1989) 216 Cal.App.3d 1010 and In 
re Marriage of Nice (1991) 230 Cal.App.3d 444). 

An additional concern of pension plan administrators and 
plan members who have retired with the expectation of a particular 
pension income level is the possibility, under section 4800.8, that 
former spouses and others can come forward at any time and make 
claim to a community share of a pension benefit involved in a 
marriage dissolution proceeding finalized prior to the effective 
date of Section 4800.8 [January 1, 1987). 

The public policy concern in the finality of judgments, 
laches and overall fairness to the parties under family law 
judgments demand that courts not be permitted to revisit pension 
decisions made prior to the advent of section 4800.8. 
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John H. OeMoully 
August 26, 1991 
Page 3 

As most practioners in the family law field are aware, 
private pension systems under federal law (1) cannot be required 
to provide any type or form of benefit, or any option, not 
otherwise provided under the plan and (2) cannot be required to 
provide increased benefits (determined on the basis of actuarial 
value) (Retirement Equity Act of 1984, 29 U.S.C. 1001, et seq.). 

California's largest public retirement system, the Public 
Employees' Retirement System (PERS), similarly will not accept a 
trial court order which requires it to provide a benefit not 
provided for or which is contrary to the statutory provisions of 
the Public Employees' Retirement Law (See attached copy of PERS 
Community Property General Information pamphlet, Page 3). 
Moreover, the paapblet cautions that the law [Section 4800.8] is 
not intended to give a nonmember spouse the same rights given a 
member of the system (Page 5). 

The right of pension plan drafters to provide different 
benefits among various beneficiaries long has been acknowledged in 
California cases. In Kvers v. Fire and Police Pension System 
(1973) 32 Cal.App.3d 725; 108 cal.Rptr. 429, the widow of a Los 
Angeles Police Officer killed in the line of duty opposed the 
City's offset, by virtue of a Charter provision, of a prior 
Workers' Compensation death benefit from her City widow's pension. 
Upholding the trial court decision permitting the offset, the Court 
of Appeal commented as follows upon the City's right to treat a 
former employee, for pension purposes, different from a widow of 
such employee: 

"Petitioner argues that the 
purpose of section 190.15 is to 
preclude double recovery for the 
same accident, and petitioner would 
not be receiving an award for the 
same accident. Although this may be 
one of the purposes of section 
190.15, it is also possible that the 
legislative body intended to provide 
greater benefits for former 
employees than for the widows of 
such employees. Such a procedure is 
not uncommon in the business world, 
and we cannot say that the only 
purpose of section 190.15 is to 
prevent double recovery from the 
same accident." (Myers, supra, pp. 
730-731) 
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August 26, 1991 
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civil Code section 4800.8, sub-paraqraph (b) empowers a 
court to order a party to elect a survivor benefit annuity or 
other election only in a case where the retirement" plan provides 
for such anelectioo. It does not" compel all pension systeasto 
provide a joint survivor option if one does not exist under the 
plan. 

The thrust of this commentary on Section 4800.8 can be 
su.marized in the followinq passaqe from the Court of Appeal 
decision in In Be Marriage of Powers (1990) 218 Cal.App.3d 626; 
267 Cal.Rptr. 350: 

"Section 4800.8 only requires 
the equal division of such community 
property interest as exists in "any 
retirement plan, whether public or 
private, includinq all survivor and 
death benefits, " (§4800.8.) 
The statute does not require such 
plans to adopt new benefits or 
increase existinq ones." (Powers, 
supra, pp. 644-645) 

The new Family Code should provide clarification of 
Section 4800.8 in accordance with the above points and authorities 
by seekinq to amend that section in the followinq particulars: 

1. Add lanquaqe to the effect that ••• [C.C. Section 
4800.8] shall not require a pension or retirement 
plan to provide any type or form of benefit, or any 
option, not otherwise provided under the plan. 

2. The provisions of [C.C. Section 4800.8 shall be 
operative prospectively as of January 1, 1987 
[operative date of C.C. 4800.8], and shall not 
apply to persons retired or deceased prior to that 
date. 
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Page 5 

If you have questions concerning these comments or 
desire clarification of any issues raised, please contact the 
undersigned at: (213) 485-4917. 

EF:cb 
(213) 485-4917 
Enclosure 

Very truly yours, 

JAMES K. HAHN, City Attorney 

By lndfm liotel 
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pMlft(':DJpliWPP:e-RiiHKFHEAI 7SYRJ'Df~ 

BENk'iT UP ..... ·" waszavu,* 1)1918 '1 •• 

P.O;. EIOX-79427U, DL!iIAWDm'l,CA~ 94229-27U Tel.· ilcation.Dll'licefor tJIe •. Deaf::(91') 326-3240 
(9111) 32.-3232·· 

'1he follCMin3 infOUidticn alC03' with the attadla:i lI!EII'ber. booJclet is int:emed to answer 
generab:pesticnnegamin:j o::IIIIIlI'1ity p&:qoerty as it·reJ.atestothePl:lblic~' 
:Reti.teneut:8ystaa:.(PERS).·.arxi prcvi.da-guidanoe-'oIhen-negutiatin:j-a settlement: in -a 
dissoluticn· of.marriage_Or--legaLseparaticn •. WeN ..... elli·YQ1 CXlDtact; YQJr attuuey 
far- advicereganHrg .hooI·this infOUldticn affects YQJrcase.. If YQ1 need seci fie 
infOUldticn:regardin;J-a. PEIi' ex's ~, YQ1 may ccntact-PERS· directly. 'Ihe .term 
f'n!errter" will be usecL.'oIhen referring to the spC:lIse Wose pensicn plan is bein:j- divided, 
am the term .nl'lCl'P'eri •• ·-will refer to the ather: SfOlSe. 

'Ihe PUblic EDplcyees' Retireuent·taw is fCU'li in Ga<leLillelit Q:lde Sections 20000 et. 
seq., am is adndnistered by the Board of Administraticn. 'Ihe RetirE5lellL law is 
CXI1plex ani . ....e have attenpted to sinplify this infomaticn as 1II1Ch .as possible, I:iut in 
the eventof a CXXlflict~any decisions will bebasedcnthe awlicahle.secticn(s) of the 
Govenment::Q:lde.~ 

PERS administers a defined benefit plan to wch 1ICSt II'EIItIers COIlt:r:ibute a pexceuL of 
their salary to the system. 'Ihe enpl.oyer also oont:riI:iutes a percent of each E5lpl.cyees' 
salary to the system, .. however, the enplcyer contrillut:ions are not separated into 
inlividual Delii::eL' ac:n:unt.s ani are not subject to withdrawal upon termination of System 
covered enploynent; 'lhe enplcyer cxzrt:ril:utial are used to furx:i the pensicn porticn of 
the lI'IE5l1ber's monthly retirenent allowance ani are available only when the member 
retires ani begins receivin:j a monthly retiIslElIL allcwance. 

CIVIL amB 

Recent ~es to Section 4800.8 of the civil cede may affect the division of CXl!IiIli'I.ity 
property in a member's pension plan with the PUblic Etplcyees' Retiratent-System. 
Section 4800.8 was alienEd to provide that the cc:mt make whatever orders are necessary 
to assure that each party receive his or her full CXI'lIII.IIlity property share in any 
retitSIElrt plan, whether p..lblic or private, including all survivor ani death benefits. 
'Ihe order rray include, I:iut is not limited to, any of the folla.ring: 

(a) Order the division of any retitelieut benefits payable upon or after the death of 
either party in a manner CXlIlSistent with Section 4800. 

(b) Order a party to elect a survivor benefit annuity or ather similar election for 
the benefit of the ather party, as specified by the cc:mt, in any case in wch a 
retirenent plan prO'Iiaes for such an election. 

(e) Order the division of acolii111ated CXIIIIIlI'Iity prq:ert:y rontr:i.bJtions ani service 
credit as provided by Section 21215 t:hrtu;Jh 21215.8 of the Gaverrment 0Xie. 

'Ihe reoellt ~ to the Civil a::de did not ~ previous cx:zrmmity ptqlerLy law 
affecting PERS, but provided an acklitional alternative to parties involved in a 
dissolution of marriage or legal separation. '!hat alternative, as provided by 
Sul::division (e) of Civil Code 4800.8 ani specified in Govemnent Oxie Sections 21215 
thru 21215.8, provides for the actual. division of a lIlE!IItler's ret:ire!rent contr:ibrt.ions 
ani service credit attrib.Jtable to pericds of service during the marriage into two 
separate ani distinct acoc:mrts in the nane of the IIlE!IItler ani nomember. 
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Because of this dlarge, there are new' two mathcds by wch the <XIIIIlII'lity ptupetty 
interest in PERS may be divided, bath methods are explained in this booklet. It is the 
Iespolls.ibility of the parties am their rest= ...... 'tive attorneys to det.erJIUne wch method 
would be the most advant:ageals based upon the parties' circ:umstances, needs, am 
desires. 

'!be first method would provide for the llCilliE!iiiJer S{X"lse to receive his or her CXI!I!!!mity 
-< prq:erty interest in the mE!lIi:ler's PERS benefits at the time the benefits he. I lie payable 
, to the JnE!IftI ere Benefits becaue payable to a PERS member cnl.y upon the ]!'Ell' er's 

retirement or termination of 1I1EI'rLetship. Pursuant to sul:xtivisial (a) anvor (b) of 
4800.8 of the Civil Cede, the oaJrt may also order the divisial of artf benefits payable 
upal the death of the mE!lIi:ler am order the _ii! er to elect a survivor benefit aJ'lI'Ility 
or other s"imilar election for the benefit of the ather party. Please refer to the 
section titled, ''DlVISICIr OF CXJoIMI.1HITlC Dd'ER!&r III P£RS AT WI TDIB BENI'!l"I'lS l!I!lCDIB 
PAXlUtt.2 , ORDER PORSt\IIHl' 'ro SCBDIVISICIN Cal or (bl of CIVIL axz SWl'ICii 4800.8", for 
specific infODlBtial. 

'!be seccni method, an order p.JrSUant to sul:xtivisial (c) of Civil Cede 4800.8, watld 
allow, upon order of the coort, for the mE!lIi:ler's acoount to be divided into two 
separate am distinct aa::ounts in the name of the JDeId:er am ncnnember and upon order 
of the oaJrt give the nonmember specific rights unjer this System, regardless of the 
action taken by the lDE!!IiJer. Please refer to the secti.a1 titled, "SEPARM'ICIf OF SE:RVICE 
CREDIT 10ND CXImIIBtlTICINB PURStI1oNl' 'ro stlBDIVlSICII' (el of CIVIL era: ~CIl 4800.8", for 
specific infoIllBtion. 

In all cases, the System l!I.lSt be prtlll'ided with a OCIIplete edorsed,lfiled COfli of the 
jncY;Jn'E'nt wch divided the CXIIII1lI'lity interest in the lIlI!mber's pensial plan with PmS. 
'!be System has IP !O'!=&Qazrl 1i'1'P'1 ...... for dividing the CCIIIIIlnity interest in retirement 
benefits in either situation. J'I wi;Jerrents will be processed without the System ~ 
joined, b.Jt cnl.y insofar as permitted unjer the Public EIIp.loyees' Retirement law. 
Please read the fo1lcwin; sectialS carefully before prepari.ng your jOOgnPlJt. 

DIVISION OF CXHItINI'I'lC DlIEREl>"'1' III PERS AT 'lHB TDIB Bf:riEi1i'S BflCXME PADBLB , ORDER 
PURSUANl' 'ro SUBDIVISION (al or (lIl of CIVIL CXlDB SWl'ICii 4800.8: 

The court order: 

'!he usual larquage enc:amtered in these cases provide for the TlCI'lIiieJiiJer spouse to 
receive one-half of the member's retirement benefits in the ratio that the service 
credit of the member's erplC1jll'E'nt dur~ the marriage bears to the total service 
credited at the time benefits beo:Jl'E' payable. For this p.lIp05e, the juiyent shcW.d 
contain the dates of marriage and separation of the parties. .'!he fol1ow~ foDllJla 
illustrates this type of division: 

1/2 x warn of nar:riaae while e!plgyed x benefit = OOIliieJiiJer S{X"1Se'S 
total years of service credit ccmrunity pl:"qlBrty interest 

Section 4800.8 (b) prtlll'ides that the oaJrt tray order the member to elect a survivor 
benefit anruity or other similar election for the benefit of the other party. PERS 
does not use the larquage "SUIVivor benefit annuity;" PmS does, however, have "athe:" 
similar elections," known as "cpti.onal settlarents." Please refer to the awrqn:iate 
member booklet for a description of the qrt:ional settlements available to the member. 
If the member is required to elect an qrt:ional settlement for the llOllIIleIIt:er S{X"lse upon 
retireIrent, the order l!I.lSt specifically state the qrt:ion and benefit to be elected by 
the member. 
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In Clbtaininqomem1lS~is" t11Cd,_ ycushculd .... nr:'ilulliD:l:t:hat-~ cmly 
aJ;Ply the .. • FiE!uni.ty pzopetty ilitetest::.tothe benefitsLspecifically statecLm the 
j1l!l;jnMIto If the benefits.are quantified with "any"cr "all" retireIIe1t-benefits 
payable, the .. order'oialldbe intetptetecl to mean alLbenefits,.includiD:,pmy lUllp IIUIII 
death benefitspayable. ... If the-order:provides ally fora portiat of· the JjAI~ mi. 
narthly allowanoetobetdivided, then the order:lIICUld..not=be, ~iecLto any ot:heI::: 
benefits payable •. PER!rVill cx:uply with the prtN~anyj,.l;jnMlt .. tothe extent: 
prtNidedby the Gavei:liIMll Q:lde .... 'Ihe <Dlrt:eannot::ar:dtu:d'!1lSto .pay a t.enefit.:not. 

:(:- prcvidaLfor;· or 10bich is cu,uatyto the statut:aty prcvisi.alsof the PI:Ibli.c ~oyeas' 
, ~~Iaw. 

Pa}l1alt:of:Beaefits: .. 

As stateci previ.o.lSl.y, the IlOI'hAI'er.:spolSellas the righttoflle the CCIIIIIlI'ti.ty pcopet'ly 
claim. a'I a 'Ai~ er's retiJ:eDentbenefits at-any timerhcwe'ler; payment-cannat .... 1II!Ide to 
the IlOIIIIAli:lercsp"'lSe'untiLthe uAlhtr-separatas~fran78lployDM'il·and elects-to receive a 
refund of contr:il::utiCl1S or retizes and begins recei~~a a::nthly retiraeut . alloWance. 

If the neuLer elects to za::e.ive a :refund of hisjher .' iM}lat;ed cc:ntrll::utial am 
inI:.eresti then the ra.iHm eL spoat wcul.cl receive a refIBxI ofhisjher interest· in those 
~.basedccn-the formOaor_peLL,ellll:pzovided-in:.the.judghent;- If the "Ao!er 
elects :to nrti.re~::receive"!l .allhly·~l.Cwame7·' tha."l"''' Jet spalS8A'QlJ.d 
receive a portion ofcthe lIIX1thl.y allowance,-' be eo at"!1:he.::fO%llllla or-peloi!lIIl provided in 
the ju::l;juMlt, until the death of the Iteo! m. qxn either retireaent or :refund, payment 
nay .... made ciirectly to the nomel ' er spouse if so direc:te:i by the CXlUrt· order or upaI 
the JIP"'tle.r's request. 

Upcn the death of the ItArber the l ... ilA!CeJ: spouse wcul.cl no laqer .... entitlea to a 
lIalthl.y allowanoe, unless the heliLer had elected an qti.a!al settlEllel1t 'Nhic:h provided 
for the r ..... AI~ er srolSe to CUJtiDJe to receive a lIU"Ithl.y allcwance after the ltArber's 
death. 'Ihus, usinJ this nethod, to guarantee the r ... wAli:er srolSe a lifetime lIIXIthly 
allowance "-'OJld require a CXlUrt order \oIhi.c:h specifically provided for the ItArber to 
elect such an cptiaJ?l settlement, naming the r"I"AI~er srolSe as beneficiary. Please 
bear in mind the law provides certain benefits to a "survivinJ sro,se" 'Nhic:h the CXlUrt 
cannot order paid to a nallllli!l!ber sro lSe . PERS will accept a CXlUrt· order 'Nhic:h requires 
the normember spouse to :receive a pLcportionate share of any lIalthl.y allowance payable 
after the death of the henDer, if that Ca'ltin;!el1CY is eJqllieitly prtNide:i in the 
judgment. If the I'lOflDF!ri-er 8pC'lSe pre1eoeases the lIHiLet, hisjher c::amunity pzTlupe:t: ...... ;t.-t-y 
share lo'alld cease ard revert back to the he l ' er, unless atheLwise ordered by the ccmt. 

Disability Retiranlmt: 

'!he System does not agortion t.etweeJ. setVice and disability retiLatelJt. A nenLer 
:retired for a disability is considered totally disahlea for as lan;J as he,lshe :receives 
a disability allowance fran PERS. '!he ncnnelll er srolSe may receive a portion of the 
l!AIlber's disability allowance, unless atlleLwise ordere:i by the ccmt. 

SEPARM'ION OP' SERVICE CREDIT lIND a:afl'RIBt7l'IC PORSCIANl' ro SUBDIVISIai (e) of CIVIL 
0XlE SECTICti 4800.8: 

Backgramd: 

In 1985, the legislature otdered PERS to sttxiy the issues raise:i in the case of ~ 
:" Marriage of GHlJoore (1981) 29 Cal.3d 418 [174Cal.~. 493]. '!he result of the stu1y 

was legislation which adda:i suJ:rlivisioo (e) of Sectioo 4800.8 to the Civil Code and 
addEd Sections 2U15 tlm:ugh Seclioo 2U15.8 to the Government Code, and provide:i for 
the camunity interest in a l!'HliJer's setVice credit ard contributions with PERS .... 
divided into two separate ac:x:x:ults \oIhi.c:h Le::ate, ard renain irneperx:Ient of the ather. 
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'Ihi.s law offers to the parties an alten1ative to existing methods of dividin;J the 
:retireIIalt benefits, but is net IJBIl:Jatoty. 'lhe establish of a separate aocclJnt far the 
r .... JieuLer can have sane distinct advlmtages, as well as sane disadvantages. 

'!he prilDary advantage is the I'IOImlBli:ler no longer has to rely upal the Mil' at for either 
the type of benefit or M1en the benefit becxJies payable. For f!l!i'qiJe, a rag,."Ipt can 
receive a refuR:l. of his,Iber share of the 8OODlIl.lated ccntributialS Wlile the II • eJ: 
CXII'ltir'Iles to work. or, if the JIHIi:ler was vested with the SystaI\ at the tilDe of the 
di ssolution, the ra , •• " er may retire an1 receive a service retirement allcwanca lIb!n 
eligible, regardless of ...nether the IIII!!I!i:Ier xetired, CXJI'ltinles to work, or receives a 
refund. 

'!he disadvantage to the I'IOIIiHIber in separatin;J the acccunt is the l'Ie ..... " er does nat 
share in any increased value of the Ka,a er's /lCCX7.l1'lt because the Salazy an1 benefit 
structure, upal which the JIHIt!p.r's aocc:unt is based, is "frozen" at the tilDe of 
dissolution of marriage. 

The ~ 0z'I5er: 

As with the previalS I!f!thod, PERS has no standard language recpin!ments for divic:iinJ 
the acocunt pJrSUant to this section. !biever, the cx:urt lIIlSt specific:ally order that 
the 800",)1 ated contributialS an1 service credit attrib.rt:able to periods of service 
duril'q the marriage be divided into two separate an1 distinct /lCCX7.l1'lts in the NIIII8 of 
the DEl.' er ani nomerbel:. 'Ihe order lIIlSt contain the date of marriage ani the date on 
wch the parties separated ani the cx:urt lIIlSt address the specific rights to be given 
to the noIJiH1Ler as provided by section 21215(c) of the Government cede. In 
conjunction with the IIHIiler file, PERS will determine the amount of contributialS an1 
sezvice credit wch accrued durin; that period. 'Ihe divisial of the CClll1llnity 
interest will be c::a!plted by PERS based upon the information provided in the j) dgmeut. 

PERS will nat accept a cx:urt order wch orders a specific dollar amount be used to 
establish the norunember's acccunt. AdditiOMlly, the separation of acxx:unts is 
applicable only to PERS' merrtlers who are nat yet retired. Once a member is retired the 
service credit arx:l contribItions cannot be divided into two separate acxx:unts. 

Rights of the }Ic'!rIna!!ber: 

1. 'lhe nomenber has the right to a retirement allowance, ani the right to take a 
reduced allowance ani name a beneficiazy to receive a mc:nthl.y allowance after the 
death of the nClIDlleniJer or to guarantee return of the llOIlI!eri:Ier contributialS. '!he 
nomember may be eligible for a retiIE!llIellt allowance only if on the date of 
dissolutiOl'l or legal separation, the member had sufficient credited setVice to 
retire. If at the time of dissolution or legal separation, the neti:er does nat 
have the recessaxy minim.lm credited setVice to retire, the nonllisrber shall receive 
a refurd of the ao:::unulated contribItions placed in hisjher acccunt. 'lhe 

:> I'IOI1IIlE!IIil may retire ally when both the member ani the IlOI'1IIlE!IIb! have reached the 
mini:rum reti.renent age. 

2. ':he nomenber has the right to a refurd of acom ;lated contributions. 'Ihi.s 
incltdes interest wch has ao:::rued on the acoount: tllr!:ugh date of payment at the 
annual rate of interest established by the Board. If the IlOI'1IIlE!IIb! refurds, 
neither the nenber nor the J'lOI"IIt'HI'I may redeposit those contributions in order to 
receive credit for the setVice wch was refunde:l. to the 1'lOI1IIHTIber. 
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3. . _xec1e£+ sit::tXI'Itrlb.Ititcor_-pn'dlaset6ElDdce a.ti.t 
..mich~"el.igihla -for: reel"'l" sitor plrd:lasa by:the weli er " hIt all.y if, the c:curt 
has debmwinedthatthose-cx:ntrll::utialamservioe credit were camunity Pl'q:cty 
ani specifically gawthe_r ... "elier the right.to xeiepsit those ccnt.ril::AJti. or to 
~ the sexrica~ credit. 'lhe wHli er does .not-regain the right· to ~. sit or 
p.irdlasa,:theservice:crediteverrif~the IU., ierdoes nat exext:ise his,lherright to 
do SO;~ 

r 4. 'lhe r ... ·, iec,has..the,right:~todesignate:a beneficiary to receive his or her::
acomt1ated'caJt:ril:utias payableliobere death oo::urs prior to retireDent'orrefun:i. "'* S. '!he r .... i**~ er-has..t:he.ri.ght-to designate a beneficiary for aTrI unpaid all.cwanoe_ 

, payabla:at~"Of .his,Iher~~ 
6. '!her .... , 'er·has:.the:ri.ght::-to-elect-c:cveraqe· in the secaxI tier. Seccn:ltier 

oaverage is aRlJicab]e all.y to-PERS"state misce'!laneQlS JJH!!hers am state.itxiustrial 
"Pl. Sf &; 

Excl.usiaas: 

'!he law specifically exclu:3es the IU P,H,i ec fxaII receivin;J aTrI disability rem_It 
f<: benefits or death benefits, am nothinq in this law was int.en:B:l. to give the r .... 'H II er 

spouse the same- rigbts:given a IIIE!IIb!r of this system. 

'!he Retirement-Ecpity Act of 1984, gavems the distrihItions of a:JIII'lll'Iity IJLcpaty 
assets of private, nat-p,lblic pension plans. ()lalified Ih,estic Relations Ordexs 
(Q[R») o:ntain prcvisials l!obic:h are COIlUary to the PUblic Enployees' RetixenEnt-law 
am thus, are nat' administrable by PDS. Please refer to CX'IE of the two methc:dsfor 
dividin;Jthe o::mmmity pxcpaty interest in the PERS plan. 

~IOR~~ 

'lhe contents of a nH,Cer's file are confidential p.u:suant to Gavemment 0X1e section 
20134 am Civil 0X1e 5ectia'l 1798, et. seq. However, the IIH,Cer, the !IHIlber's spome, 
am their respective attorneys or other authorized xepz 5 datives have the right to 
cbtain information contained in a memer's file \/hen det:ermini.rq the CXl!l!lmity pxqlErty 
interests of the parties. In oxder to cbtain the informatia'l, the system !lUSt receive 
aither: 

1. A SU1:poena D.lces'l'eolm. Upon receipt of a snl::poena, the contents of the nenber's 
file will be photocqIied am the ~ calO'latias c;:cupleted. f\Irsuant to 
EVidence 0X1e 5ectia'l 1563, the System'chaxges $10.00 an hair clerical costs pIllS, 
$.10 per page cc:pjirq costs. '!his anomt xepzeseuts acblal costs incurred in 
locatirq am maJci.n; the records available. 'lhe System will accept service of 
s1l:poena by Jnail. 

2. A written request artliniIq the specific data neeEi. All correspon:.ier¥:: with 
PERS m.JSt include the liIeri,Cer'S name am social seotrity runter. Upon receipt of a 
written request, PERS will provide the follcwin; information: 

- A statenent as to the nerrtler's aCOllllllated oc:ntribttia'lS am interest for a 
specified period. If specific dates are nat requested, a current statenent will 
be pIO'lided. rue to agencies' reporti.rg requirements, a current statenent will 
reflect contrihItions two to frur JIIalths in arrears. 
- A statenent as to the nent;er's years of service credit. lIgain, if a specific 
period is not requested, a current staterrent will be pIO'lided. 
- A statement as to the nent;er's current enplcyment status, Le., safety or 
mLo:cellaneous memer, state or local nenber, and the aRllicable benefit fODlllla, 
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- Actuarial valuatiat of retirement benefits. A private a~ will. be able to 
previde ycu with this informatiat. 

- Enployment data, sal~, payroll, and ~ or personnel records. Yc:u lUSt 
cootact the E!IIployerdirectly for this informatiat. 

'!he neue·' er sptIlSe loses eligibility for t.alth and dental benefits CXIIf8nI98 \JI'Der 
the ne" er' s .insurance at mi.dnight the last day of the mcnth in Web the marriage 
tprmj nated. 'Ihe flOl .... , et spc:usa my, hcwevar, request a cx:.nversiat policy. A 
caJVerSiat policy is an iniivicllal policy under./ritten tIy the De.' c'a QUIeilt t.alth 
benefits plan or .insurance carrier. 'lhe namHttiel' spc:use shcul.d cx:ntact the cazrier 
within 30 days of the tezminatiat date of qtQ.1p OCIIenqEI for infotmatiat at the 
CXJVeraqe and o:st of the policy. 

Both the lIlE!!Ib!r and naUiHlber ate teSpCllSible for artj tax liability as a zesul.t of 
their CXD!I.mity pzcperty payments received. tIy PEPS. '!he System 1IIJSt, therefOl8, have 
the lIOID'e" er's Social 5ea1rity nunter befoze artj ClCJIIIIlJti.ty property payment can be 
made. 

A special prevision has been tuilt into the nerteI's zetizenent plan to allOW' far a 
cost-of-livin;J increase. '!he first adjusbiet.t will be made in the seccn:l. calendar 
year follOW'in;J the lIIE!Id:ler's retirement and annually theteafter. '!he flOl,'em!oer sptIJSe 
receives the scme o:st-of-livin;J adjusbnellt at hisjher OCIII1I.1llity pzcperty intetEt, 
unless otherwise direc:te:i tIy the cx:w:t. In a sepazatiat of ao::c:unts, the non'e" c 
will receive a o:st-of-livin;J adjusbnent based at the pezcent provided tIy the lI'!IE!IIi:Ier's 
enployer at the time of marriage dissolution. 

MISCELIANmtlS IlIFORMM'ICII: 

The ccmmmity pzcperty interest in the zetirement benefits does not tezminate upon 
remarriage of either party, unless otherwise directed tIy the cc:urt. 

'!he l1Cll"lILHI1ber spoose shc:uld keep the System infonned of his,Iher anTent mailin;J ad.iress 
at all times. 

RJrsuant to Government Code Sectiat 21201, the mney in the retirement turd is not 
subject to execution, garnishment, attachment, or any prcx:ess whatsoever, and is 
unassignable, except for cc:urt otdered child or 5pOlSiIl SiJWOlt. 'Ihe System lIIJSt be 
seIVed with a Writ of Execution, ~ to the Code of Civil PI· .::edure sec:tiat 
704.110, or Order Assiqnin;J 5alazy or wages p1rSUIUlt to Civil Code sec:tiat 4701/4801.6 
to inplement clixect payment for support. 



Memo 91-59 

DANIEL E. LUNGREN 
Atto,nel General 

EXHIBIT 7 Study F-1000 

State oj Calijomia 
DEPARTMENT OF JUSTICE 

45S GOlDBN GAm A VI!NUI!, SUlIE6lOD 
SAN FRANCISCO. CA 9411Jl.36Sl1 

(41S) 'lQ3.3II6 

(415) 703-2340 

September 25, 1991 Law Rnision Commission 
RECEIVED 

John H. De Moully 
Family Code Consultant 
California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Dear Mr. De Moul1y: 

<=~ ') 6 1001 --' ,-, ........ 
File: ______ _ 
Ker. _____ _ 

I have just finished reviewing the Commission's Revised 
Working Draft of the Family Code. I believe the Commission and 
staff have made an excellent start in compiling family law 
statutes. I am writing to pOint out that the Draft does not 
include the laws governing the state's family support enforcement 
program. 

There are currently over one million family law cases filed 
with California district attorneys. (Child Support Information 
System, Quarterly Report, State of California Department of 
Social Services (January - March, 1991).) California district 
attorneys constitute the largest single group of family law 
practitioners in the state. Laws establishing and implementing 
the state support enforcement program ought to be included in the 
Family Law Code. 

Provisions implementing the state family support program are 
currently set forth i~ various sections of the Welfare and 
Institutions Code, the Civil Code, and the Code of Civil 
Procedure. The Draft appears to incorporate program provisions 
in the Civil Code and the Code of Civil Procedure but does not 
include critical provisions set forth in the Welfare and 
Institutions Code relating to the state support enforcement 
program. These provisions include, but may not be limited to, 
the following sections of the Welfare and Institutions Code: 
11350-11350.5, 11475-11476.1, 11478-11479.6, and 11488-11491. 



John H. De Moully 
September 25, 1991 
Page 2 

I strongly recommend that the laws governing the state's 
family support enforcement program be incorporated into the 
Family Code. Thank you for this opportunity to comment. 

JB:pl 

Sincerely, 

DANIEL E. LUNGREN 
Attorney General 

J~6~tU 
{/"1~SANNA BERKOW 

Deputy Attorney General 

CCI George Williamson, Chief AAG 
John H. Sugiyama, Sr. AAG 
Leslie Frye, Chief, Child Support Mngmt. Br., SDSS 
Wayne Doss, President, Calif. Family Support Council 
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~WRIE.NCIE. M. GAS. NCR 
CIl .. TIFIIlD ,. ....... "'". ..... w ."lEeIA"'I.T 

BIE.VItALY .JIEAN QA •• HIEA 
CIl .. TIFIIED '~",1' IoAW •• eeIA .... ., 

MICHA~L~. GASSNIE.R 

september 24, 1991 

EXHIBIT 8 

I-AW ,..AM 0'-

GASSNER 8: GASSNER 
....... M& ••• O ..... '" CCU,..-oIUloTKaN 

.331 NORTH Y~NE"ARD AYE-NUl: 

SUITE aoa. seCOND "LOO" 

ONTABIO. c.u.I7OB1fU. 8.7_ 

law Relilion ColI'" 
Study F-1000 RECEnID 

SEP :3 0 1991 
fi\e:_f~~.!..!1 O~¢~·._ 
Key: .. _.-, 

j. HOWARO .TURNAN. OF co" ... IEt. -
CC"TIFfCO TAJlAT'OIi LAW _Net ....... " -' . 

TELEPHONe·,!""' 
'71 .... I •• a·taU-

VIA FACSMILIE TRANSMISSION 

CEB 
2300 Shattuck Avenue 
Berkeley, California 94704 

Attention: Sherry Smith, Proqram Attorney 

Re: Activity Report on the Family Law Code 

Dear Ms. Smith: 

Here is my final draft of an activity report on the Family 
Law Code, for inclusion in a CEB publication. 

Very truly yours, 

GAP')ER , GASt 

LAW~ASSNE~~R-·-r----------,,\ 
LMG/kv 
Enclosure 
cc: John Rothchild 

Nathaniel Sterling 
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THE FAMILY LAW CODE 

SUMMARY REPORT BY LAWRENCE M. GASSNER 

In 1989, the California Legislature authorized the Law 
Revision Commission to investigate the question of compiling a 
Family Law Code. 

In 1990, the Law Revision commission completed a survey 
which found most Judges and attorneys in favor of the preparation 
of such a Code, which would replace the Family Law Act and the 
many other bits of family law legislation that appear in other 
codes. 

The Law Revision Commission's initial approach is to bring 
together within the new proposed Family Law Code: the basic law 
of family relationships, now in the Civil Code; the Family Law 
Act, in the Civil Code since 1970 and with its many additions and 
modifications since then; domestic violence legislation, now in 
the Code of Civil Procedure; adoptions legislation, recently 
revised, in the Civil Code; juvenile dependency law, in the 
welfare and Institutions Code; conciliation proceedings, in the 
Code of Civil Procedure; reciproc4l support provisions, in the 
Code of Civil Procedure; and the presumptive evidence of 
paternity law, now in the Evidence Code. 

The first draft of the code was released for limited 
distribution and review in April, 1991. A second, expanded draft 
is now available from the Law Revision Commission. 

The goal of the Code project is to codify the law, not to 
modify the law. And yet in the analysis necessary to restructure 
and restate the law, questions arise about possible conflicts in 
the Codes that might be settled, ambiguities that can be 
clarified one way or another, obsolete sections that might well 
be deleted, and case law interpretations that suggest changes in 
the way the law is stated. There are many opportunities for 
debate as to the best resolution of these questions. 

The Family Law Section of the State Bar has reviewed the 
early drafts, and through its standing committees and Executive 
Committee has replied to the Law Revision Commission, presenting 
its views. 

The Law Revision effort on the Code may continue over the 
next two or more years. The Family Law Section will be reviewing 
each draft and offering its commentary. 
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Memo 91-59 EXHIBIT 9 Study F-I000 

LIST Of IItTTP!! 011 WHICH COJIIISSIQI' COISIDlUUQI' IlAY BI pmWp 

I 213. Appearepre in opposition to order •• de dur'n' pepdepry of 

objection to Jurisdiction not a Beneral appear'Dce (pages 59 60) 

See the staff Note to this section. 

S 214. Joinder of interested peraon ,00 """loyee pmRion benefit plan 

as parties (pue 60> 
See the staff Note to this section. 

§ 215. Priyate trial (pue 60> 

See the staff Note to this section. 

S 216. ByMepre collected by eayesdropp'u' (pues 60-6ll 

See the staff Note to this section. 

S 217. Plumt of obliBation directly to creditor (pue 6ll 

See the staff Note to this section. 

S 219. Appeal of bif1lrc;ated iuue (pue 6ll 

See the staff Note to this section. 

§ 220. Service of notice prerequiaite to nlidity of modification of 

Judnmt or agbsegueDt order (ft'"S 61-62> 

See the staff Note to this section. 

I 243. 'OdineM lor hear'p'; c;ontipppce: cOlIIlter-aUidayita (PUe 67) 

See the staff Note to this section. 

§ 244. Precectmse for hear'p' epd trial (pue 67) 

See the staff Note to this section. 

S 250. Application en" order for Job"er of plm (pue 6B> 

See the staff Note to this section. 

S 722. Methods of dissolution (pue 9B> 

See the staff Note to this section. 

S 723. Tribal .. rriages 'Ud diyorces (page 98) 

See the staff Note to this section. 

S 1821. lot ice to defmll''Dt in t"'9rary reatrainins order (paaes 

l50-15ll 

See the staff Note to this section. See also the staff Note to 

Section 1832. 

S1881. Order for blood tests in ciyil actions inyolvlns paternity 

(paae 154) 

See the staff Note to this section. 
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S 1900. Ix parte protective orders during Pep4MCY of proceeding; 

DUrDolel SIt: SlDlIII: (paua 151-151} 
See the staff Note to this section. 

§ U02. lI.eaul, [!Ill ItA tllllll!ll til 1D Slrdel: (PUIII l:i11 15U 
See the staff Note to this section. 

§ lU3. 101lllli ttal tg lS1l:ll 10: mfll~l!IleD.t UIIlC!: (DaJ[1I 15U 
See the staff Note to this section. 

S 1904. Lay enfSltceMnt MOO" tSl ph I,nfSltMticm I:cmceming Sll:der 

"tibbIe to lIY Mfllr£-ent Slff1clll"' (DUll 160> 

See the staff Note to this section. 

§ 1905. ht:SI"eaeot SIt: SlDlIIl" (pue 160) 
See the staff Note to this section. 

§ 1910. Protectbe Slrdera fprl.gded :in 1p1rpept (pUIII 161 162) 

See the staff Rote to this section. 

§ 2002. c;. n 10: riBlat tSl "U'e BP" IlCIt Haited (pale 165) 
See the staff Rote to this section. 

§ 2201. Blr«ppVR tp4 PSlly'lIqQS .'TrI,Ale, (pasll 161) 
See the staff Rote to this section. 

§ 2555. ReyJ,sion ot: Jm!JH!rty disposition !!D. IPPllal (pue 191> 

See the staff Note to this section. 

§ 2556. Ccmtinu
'
B' Judadl,ctiw. to QaDI rnpmmity proputy or 

adJudiutl\ debts (PAle 192) 

See the staff Rote to this section. 

§ 3021. A1Jtbpdty SIt: c!!prt tel V .... custCldy SlDlllr (DUe 2!)l1> 

See the staff Note to this section. 

§ 3022 • Fawn cPDsidered 1D detem
'
Bing beat intUII't SIt: mUd 

(DUM 2!l8-2091 

See the staff Note to this section. 

§ 3Il26. runy ........ Uiclticm ,eal,cM (pue 2l0) 

See the staff Note to this section. 

§ 3120. IDdIlRepdegt Il:tl,W. fill: gzclusl,Ye custody (PUll 221) 

See the staff Note to this section. 

S 3125. Ave .... ""u re!lclled bY PVUM II reapJ.t SIt: _lItig (PAle 230) 

See the staff Note to this section. 

S 3190. ODlllr reqgl,r1B! rC!1JD'el
'
B! (DUes 232 233) 

See the stsff Rote to this section. 
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S 3192. Separate cmm,elinc where protective order uainst dOllestic 

violence (pase 233) 

See the staff Note to this section. 

S 32Q6. 10 filip, fee (page 235) 

See the staff Note to this section. 

S 3250. Inve,tiution of ci'TIP"'tanc;e, of MUd (page 242) 

See the staff Note to this section. 

S 3270, lille for hear'p'; preeedmce our other Mtter.: eont'nll'pce 

(pue 244) 

See the staff Note to this section. 

S 3293. Appointaent; of cuardian or referral for adoption (page 249) 

See the staff Note to this section. 

S 3550. Jurisdiction of aetiopa (PAle 270) 

See the staff Note to this section. 

S 3551. Presence or residence of Oblicor in ,tate (PUes 270=271) 

See the staff lote to this section. 

S 3581. Lay applicable to agreelent aade before JlDuarr 1. 1970 (page 

llll 
See the staff lote to this section. 

S 3600. Order for 8llDIIOrt dgrip' P ...... 1m" of procee4i pR (PUes 275 276) 

See the staff lote to this section. 

S 3621. Court order. ude yithout hearipg. requiring child !!1U!J)ort 

durin. pepdency of action: IIIOJIIlt of support: (pale 278) 

See the staff Note to this section. 

S 3622. Applic:ation for order (pue 27B> 

See the staff lote to this section. 

S 3623. JuriadiCtion of court on application (pues 278-279) 

See the staff lote to this section. 

S 3629. Produt;tion of tu: returns at hearlpg; effect of failure to 

produce required doc;uaent:s ("'gea 280=281) 

See the staff lote to this section. 

S 3651. Apthqrity to modify or termipate (pues 282-284) 

See the staff lote to this section. 

S 3653. Retroactiyity of pincation or trrmipltion Cpage 284) 

See the staff lote to this section. 

§ 3655. Continuation of child support aUrd ude before Ikrch 4. 4972. 

beyond ue 18 CUgea 214=285) 

See the staff lote to this section. 
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§ 3660. PUrpose of article (page 285) 

See the staff Bote to this section. 

§ 3661. "Support order" defined (page 285) 

See the staff Bote to this section. 

S 3663. LImitation on QSe of discovery pnder this article (page 286) 

See the staff Note to this section. 

S 3684. Objection tpd request fOr hearlpg (page 289) 

See the staff Note to this section. 

S 3689. l'alt returns md other doClRentS Cpage 291) 

See the staff Note to this section. 

S 3691. lotice to district attorney (page 292) 

See the staff Note to this section. 

S 3771. 1BP1qrer proyiding infonaatign to district attorney (page 300) 

See the staff Note to this section. 

S 3781. Assignment of rights to reimbursement pnder health plan Cpage 

.3.Ql} 

See the staff Note to this section. 

S 3901. DgrAtion of duty (pue 30U 

See the staff Note to this section. 

S 4000. Cbil action to ",,"'rce parent's duty to SUPPOrt (page 309) 

See the staff Note to this section. 

S 4006. lledical insuunre conrne as factor (pue 312) 

See the staff Bote to this section. 

§ 4008. Property available for child support (page 313) 

See the staff Bote to this section. 

S 4009. Retroactbity of order (page 313) 

See the staff Note to this section. 

S 4011. Priority of child support payments (page 314) 

See the staff Bote to this section. 

§ 4012. Security for Pll'D!e!lt Cpage 314) 

See the staff Bote to this section. 

S 4100. Mtide applies nnly to child born after Dec......,er 31. 1988 

Cpage 315) 

See the staff Bote to this section. 

§ 4201. CbUd support payable to person having custody of "inor child 

(page 311l 

See the staff Bote to this section. 

-38-



§ 4303. Cirll action to enforce spouse's riBht to supDOn (pue 320) 

See the staff Note to this section. 

§ 4322. 10 support order Were there are no MUdren IIJ!!! other party 

has aufficiegt separate estate (pale 322) 

See the staff Note to this section. 

§ 4323. Effect of cohabitation on aupport (Paae 322) 

See the staff Note to this section. 

§ 4331. Rprfmtion by yocatigpe1 traininc cgpWtant (pue 323) 

See the staff Note to this section. 

§ ~332, cun fiDdilll1i !:onCl!rnirur ~:t[m.ltllll:H (Paal! 32!) 

See the staff Note to this section. 

§ ~333, il!t~A!:tivlty gf g(<<!i!( (PU!i! 324) 

See the staff lote to this section. 

§ 4338, Qrde( of (eu(t to p(gpeny fg( HDent gf !U!C)JJ8e1 support 

(pales 325-326) 

See the staff Rote to this section. 

§ 4339, S!i!earlty fgr P'YPmt (pall! 326) 

See the staff Rote to this section. 

§ 4351. Refural gf m f9u-mt tg «lAtri!:t aUgmv (Paaes 326-327) 

See the staff Rote to this section. 

§ 4352. (;mmtr respc!lU!ibll! for RPm'!!s IIJ!!! feU ("II! 327) 

See the staff Rote to this section. 

§ 4400, Batt tg SUOOO(t Parent in ned ("II! 329) 

See the staff Rote to this section. 

§ 4401. P(""e to pay feI( UViC!US II1D!I)Qrt (pue 329) 

See the staff Rote to this section. 

§ M02, Duty."..,1 .tin (Pues 329-330) 

See the staff Note to this section. 

§ M03, CiVil A!:tion tg enfel(!:!i! parmt;' s right; to support (PAn 330) 

See the staff Note to this section. 

§ MID, Pncet!diu tg obtain nlief fNII "liution tg SUOOOrt parl!Dt: 

(palli! 331) 

See the staff Rote to this section. 

§ 4413, IIl)ti!:!i! to «istri!:t augmv or !:!I1JIrty rmm'el (pue 3321 

See the staff Note to this section. 

§ 4414, Bearinl I1Ii! grder (paus 332-333) 

See the staff Note to this section. 
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S 4501. Inforceaent of hpUy support order (paae 334) 

See the staff Note to this section. 

S 4506. $uJ.ftti1l!!: list of places applied for !!III!loyment where default 

in support due to I!!If!IIp1gymcpt (pue 335) 

See the staff Note to this section. 

S 4613. Det!!!Tllfpation by court of need for deposit order (pages 

338-339) 

See the staff Note to this section. 

S 4616. Order £bet deposited assets be sold epd proceeds deposited 

yith deposit hoW" (pages 339=340) 

See the staff Bote to this section. 

S 4846. Peternity issue (pue 357) 

See the staff Bote to this section. 

S 5100. hforceaent of cl!Ud or flaily support vithout prior court 

auroyal (pue 36O) 

See the staff Note to this section. 

S 5234. Delivery of copy of order ,wi stateaent of rights to obligor 

(pue 362.6) 

See the staff Note to this section. 

I 5239, "'PD'r of C0llJ)11t1p •• rrllTl". of support payaent. Cpue 362,7} 

See the staff Bote to this section. 

S 5240. trrefu'tion of order (pages 362.7-362.8) 

See the staff Bote to this section. 

S 5252. Applic:ation for order wdn thfs article (U'es 362.9 362.10) 

See the staff Bote to this section. 

CheRter 7. Crf,fo,l ''P' It ie, for '9n'PPP9rt 'pe'. 362,15) 

See the staff Bote to this chapter. 

S :i51:i • Ilaai~1d .tata.ent Iud D.!!til:. in !l1:lI1I1: (pagll J6:il 

See the staff Bote to this section. 

S :i11l6. Ill.u t!! IIl:!!Yl!1!! PUty vith l:!!pll1l! gf !l1:lI1I1: (1Nl&1I 

See the staff Bote to this section. 

Jill 

S 66112. QUd c:cmu1Yed but D.!!t YIlt bam; al:ticm fol: iniurhs before 

!II: dudU' blr::tb (pagll 399.Jl 

See the staff Note to this section. 

S 6713. Protection !If good faith !!I!ttb'I!.1: (PUll 399.:il 

See the staff Note to this section. 
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§ 6910. Public; 8IJ,rdian MY authpr!" child proyider to c 9D'ent: (pages 

399.8-399.9) 

See the staff Rote to this section. 

§ 6911. Court CODBent (pARe 399.9) 

See the staff Rote to this section. 

§ 6923. CODBent to dnp'tign of blood (pales 399.10-399.11) 

See the staff Rote to this section. 

§ 6950. Court C9P'ent (page 399.15) 

See the staff Rote to this section. 

§ 7001. Purposes ,00 intent (pue 399.16) 

See the staff Rote to this section. 
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July 31, 1991 

To: Persons interested in Family Code project 

Pursuant to a legislative directive, the Law Revision Commission is preparing a new 
Family Code. The Commission tentatively plans to submit a major portion of the new 
code to the Legislature in 1992 in the form of a preprim bill. 

This Revised Staff Working Draft has been prepared by the Commission's staff. It 
supersedes the earlier distributed Staff Working Draft (April 1991). The Revised Draft 
covers the major portion of the new Family Code. The Revised Draft makes revisions 
and corrections in the original Staff Working Draft. In addition, the Revised Draft 
includes substantial additional material. The new material consists of the portion of 
the new Family Code relating to support (approximately 100 pages) and adoption 
(approximately 60 pages). Work on another portion of the new. code (relating to 
Minors) is in progress. 

Some material in the original S taffWorking Draft has been relocated in the Revised 
Draft. For example, the provisions relating to an earnings assignment order for 
support (which appeared under the Enforcement of Judgments Division ofthe original 
S taff Working Draft) have been relocated in the Revised Draft in the Division relating 
to Support. 

[f a provision of the Staff Working Draft has been relocated in the Revised Draft. 
you can determine where the provision is found in the Revised Draft by referring to 
the Disposition Table at the end of this volume. Determine from the Comment in the 
original draft, the source in existing law for the particular provision. Then determine 
from the Disposition Table where that provision of existing law is continued in the 
Revised Draft. 

The Commission does not plan to propose any major changes in existing law in the 
new Family Code. The Commission is preparing the new code in order to reorganize 
and collect into one code the various scattered provisions of existing family law. 
Existing provisions dealing with the same subject will be collected together in one part 
of the new code. The new code will break up into manageable sections the long 
sections found in eXIsting law. Nevertheless. with a few exceptions noted in the 
Comments to the sections of the draft. the Revised Dratt continues eXIsting statutory 
language with no substantive change. 

The Commission WIll be indebted to those who are willing to review and comment 
on this draft. Your comments should be in the hands of the Commission not later than 
October 1. 1991. If they are to be conSIdered when the Commission reviews the 



Revised Draft. It would help the Commission if you would review any comments you 
prepared based on the original Staff Working Draft and direct all your comments to 
this Revised Draft. In some cases, you may discover that a defect in the original draft 
has been corrected in the Revised Draft. 

Sincerely, 

John H. DeMoully 
Family Code Consultant 



Outline of Family Code 

GENERAL OUTLINE 
Division 1. Preliminary Provisions and Defmitions (§§ 1-140) 
Division 2. General Provisions (§§ 200-275) 
Division 3. Solemnization of Marriage (§§ 300-594) 
Division 4. Husband andW'ue (§§ 700(1621) 
Division 5. Parent and Child Relationship (§§ 1700(1887) 
Division 6. Provisions Common to Nullity and Dissolution Proceedings (§§ 1900-

2(03) 

Division 7. Judicial Detennination of Void or Voidable Marriage (§§ 2220-2255) 
Division 8. Dissolution of Marriage (§§ 2300(2453) 
Division 9. Division of Community Estate (§§ 2500(2660) 
Division 10. Custody ofCbildren (§§ 3000-3424) 

Division II. Support (§§ 3500-5499) 
Division 12. Prevention of Domestic Violence (§§ 5500-5807) 
Division 13. {Reserved for Expansion] (§§ 6000-6399) 
Division 14. Conciliation Proceedings (§§ 6400(6452) 
Division 15. Minors (§§ 6500(7143) 
Division 16. Adoption (§§ 7500-85(0) 
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§ 1. 
§ 2. 

§ 3. 

§ 4. 
§ 5. 
§ 6. 

§ 7. 
§ 8. 
§ 9. 
§ 10. 
§ 11. 

§ 12. 

§ 13. 

§ 14. 

§ 50. 
§ 55. 
§ 57. 
§ 60. 
§ 65. 
§ 67. 
§ 70. 
§ 75. 
§ 80. 
§ 85. 
§ 90. 
§ 92. 
§ 95. 
§ 100. 
§ 105. 
§ 110. 

§ 115. 
§ 125. 

Outline of Family Code 

D~ONI. PRELEM[NARY 
PROVISIONS AND DEFINTIlONS 

PART 1. PRELIMINARY PROVISIONS 
Title of code 

Continuation of existing law 

Construction of provision drawn from uniform act 

Construction of amendments, additions, and repeals 
Effect of headings in code 

Certified mail sufficient compliance with requirement of use of registered 
mail 
Construction of code 

Reference to statute includes amendments and additions 

Reference to division, part, chapter, article, section, or part of section 

Construction of tenses 

Construction of singuIar and plural 

Construction of terms "husband" and "wife" 

Meaning of "shall" and "may" 
Severability of provisions 

PART 1. DEF1NI110NS 
Application of definitions 
"Abuse" 
"Affinity" 

"Cohabitant"; "former cohabitant" 

"Community property" 

"County" 

"Domestic violence" 

"Domestic violence prevention order" 

"Employee pension benefit plan" 

"Family Law Act" 

"Family or household member" 

"Family support" 

"Income and expense declaration" . 

"Joint custody" 

"Joint legal custody" 

"Joint physical custody" 

"Property declaration" 

"Quasi-conununity property" 
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§ 130. 
§ 135. 
§ 140. 
§ 142. 
§ 145. 
§ 150. 
§ 155. 

Outline of Family Code 

"Separate property" 
"Sole legal custody" 
"Sole physical custody" 
"Spousal support" 
"State" 

"Support" 
"Support order" 

DIVISION 2. GENERAL PROVISIONS 

PART 1. JURISDICTION OF COURTS 
§ 200. Jurisdiction of court in proceedings under Family Law Act 
§ 201. Order or judgment not enforceable against employee pension benefit plan 

unless plan joined as party to proceeding 
§ 202. Jurisdiction over property of spouse where service by publication 

PART2. GENERALPROCEDURALPROYffiIONS 
§ 210. Rules of practice and procedure 
§ 211. Responsive pleading 
§ 212. Responding party's request for affirmative relief alternative to moving. 

party's requested relief 
§ 213. Appearance in opposition to order made during pendency of objection to 

jurisdiction not a general appearance 
§ 214. Joinder of interested person and employee pension benefit plan as parties 
§ 215. Private trial 
§ 216. Evidence collected by eavesdropping 
§ 217. Payment of obligation direcdy to creditor 
§ 219. Appeal of bifurcated issue 

§ 220. Service of notice prerequisite to validity of modification of judgment or 
subsequent order 

PART 3. TEMPORARY 
RESTRAINING ORDER IN SUMMONS 

§ 230. Temporary restraining order in summons in dissolutionornullity proceeding 
§ 231. Temporary restraining order in summons in Uniform Parentage Act 

proceeding 
§ 232. Statement in summons concerning enforcement of order 
§ 233. Enforcement of order 
§ 234. Order not evidence of proscribed conduct 
§ 235. Modification or revocation of order; other orders 
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Outline of Family Code 

PART 4. TEMPORARY RESTRAINING ORDERS 
AND SUPPORT ORDERS MADE WITHOUT NOTICE 

§ 240. Application of provisions of this part 
§ 241. Granting temporary order without notice 
§ 242. Order to show cause 
§ 243. R~ess for hearing; continuance; counter-affidavits 
§ 244. Precedence for hearing and trial 
§ 245. Reissuance of domestic violence prevention resttaining order 

PART 5. EMPLOYEE 
PENSION BENEFIT PLAN AS PARTY 

§ 250. Application and order for joinder of plan 
§ 251. Pleading of party requesting joinder 
§ 252. Service upon trustee, administrator, or agent of plan 
§ 253. Notice of appearance and responsive pleading by plan 
§ 254. Plan need not pay filing fees 
§ 255. Entry of default of plan 
§ 256. Provisions governing proceeding in which plan has been joined 
§ 257. Notice to plan of pJUpoSed property settlement; response by plan 
§ 258. Appearance by plan at hearing 
§ 259. Order affecting plan made at hearing not attended by plan 
§ 260. Motion to set aside or modify order 

PART 6. PROVISIONS FOR 
AITORNEYS' FEES AND COSTS 

§ 270. Costs and attorney's fees during pendency of proceeding 
§ 271. Notice of application for order 
§ 272. Award of attorney's fees and costs to be just and reasonable under relative 

circumstances of parties . 
§ 273. Attorney's fees for enforcement of support order 
§ 274. Award of attorney's fees and costs based on conduct of party or attorney 
§ 275. Order for direct payment to attorney 

PART 7. ENFORCEMENT OF 
JUDGMENTS, ORDERS, AND DECREES 

§ 290. Methods of enforcement 
§ 291. Effect of lack of diligence in seeking enforcement 
§ 292. Effect of reconciliation of parties 
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Outline of Family Code 

D~ON3.S0LEMNaATIONOFMA~GE 

PART 1. VALIDITY OF MARRIAGE 
§ 300. Marriage relation; consent, license, and solemnization 
§ 301. Capacity of adult to consent to and consummate marriage 
§ 302. Capacity of minor to consent to and consummate marriage 
§ 303. Consent ofsuperior court 
§ 304. Proof of consent and solemnization 
§ 305. Validity of foreign marriages 
§ 306. Action to have validity of marriage detennined 

PART 2. AunmNnCATIONOFMAWUAGE 
CHAPTER I. PROCEDURALREQ~ENTSGENERALLY 

§ 350. Procedural requirements; effect of noncompliance 
§ 351. Requirements formaniage of members of religious society or denomination 

CHAPTER 2. MARRIAGE LICENSE, INFORMATIONAL 
BROCHURE, AND CERTIF1CATE OF REGISTRY 

Article I. Marriage Lic:eDse 
§ 360. Marriage license required 
§ 361. Contents of license 
§ 362. Denial of license 
§ 363. Underage applicant 
§ 364. Requiring proof of facts 
§ 365. Forms 
§ 366. Expiration of license 
§ 367. Duties of county clerk and county recorder 

Article 2. Informational Brochure 
§ 370. Informational brochure 

Article 3. Certificate of Registry 
§ 400. Certificate of registry; preparation and filing 
§ 401. Replacement of lost certificate 

CHAPTER 3. SOLEMNIZATION OF MARRIAGE 

Article 1. Persons Authorized to Solemnize 
§ 450. Persons authorized to solemnize 

§ 451. Commissioner of civil marriages: deputies 
§ 452. Officials of nonprofit religious institutions 
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Outline of Family Code 

Article Z. Solemnization 
§ 460. Essential element of solemnization 
§ 461. Determining correctness of facts stated in license 
§ 462. Certificate of registry required 
§ 463. Return of license and statement to local registrar 
§ 464. Issuance of marriage certificate 

§ 465. UnrecordedllUllriage; filing license and certificate of declaration of llUllriage 

CHAPTER 4. CONFlDENTIAL MARRIAGE 

Article L General Pro'risiODS 
§ 500. Validity of confidential marriage 
§ 501. Requirements for confidential marriage generally 
§ 502. Application by parties for and issuance of confidential marriage license 
§ 503. Issuance of license where party unable to personally appear 
§ 504. Issuance of license on request of approved notary public 
§ 505. Form of confidential marriage license; fonn to include certificate of 

marriage and affidavit 
§ 506. Preparation and filing of marriage certificate 
§ 507. Delivery of copy of certificate to parties 
§ 508. Application for certified copy of certificate 

§ 509. Issuance of certified copy of certiflcate 
§ 510. Replacement of lost certificate 

Article Z. Approval of Notaries to Authorize Conrldential Marriages 
§ 550. Only approved notary may authorize confidential marriage 
§ 551. Application by notary for approval to authorize confidential marriages 
§ 552. Required course of instruction before approval 
§ 553. Approval valid one year; renewal 
§ 554. List of notaries approved to authorize confidential marriages 

§ 555. Suspending or revoking approval of notary 
§ 556. Fees; use of money received 

Article J. Records of Confidential Marriages 
§ 570. Record of confidential marriage; disclosing information concerning 

confidential marriage 

PART 3. PREMARITAL EXAIvnNATION 
§ 580. Physician's certificate required as prerequisite to obtaining marriage license 
§ 581. Statement in certificate concerning standard serological lest 

§ 582. Statement concerning rubella 
§ 583. Statement that HIV test was offered 
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Outline of Family Code 

§ 584. Capacity to consent to examinations and tests 
§ 585. Infonnation to be provided to laboratory 
§ 586. Laboratory statement 
§ 587. Certificate forms from other states 
§ 588. Certificate forms from armed forces 
§ 589. Standard serological test; approved laboratory; checking accuracy of tests 
§ 590. Submission of laboratory reports or records; destruction of copies of old 

reports 
§ 591. Courtwaiverof examination and test requirements; confidential proceedings; 

no court fee required 
§ 592. Filing, preservation, and destruction of certificate forms and court orders 
§ 593. Prohibited acts and criminal penalty 
§ 594. Confidential documents; criminal penalty for unlawful disclosure 

DIVISION 4. HUSBAND AND WIFE 

PART 1. GENERAL PROVISIONS 

CHAPTER I. DE~ONS 
§ 700. Real property defined 

CHAPTER 2. RELATION OF HUSBAND AND WIFE 
§ 720. Mutual obligations 

§ 721. Contracts with each other and third parties 
§ 722. Methods of dissolution 
§ 723. Tribal marriages and divorces 

CHAPTER 3. PROPERTY RIGHTS 
§ 750. Methods of holding property 
§ 751. Interests of spouses in community property 
§ 752. Separate property 
§ 753. Excluding one spouse from separate property dwelling of other spouse 
§ 754. Limitation on disposition of separate property residence if notice of pendency 

of proceeding recorded 
§ 755. Payment or refund from employee retirement, death, benefit, or . savings 

plan; discharge from adverse claims 

PART 2. CHARACTERIZATION OF MARITAL PROPERTY 

CHAPTER I. COMMUNITY PROPERTY 
§ 760. Community property 
§ 761. Property in certain revocable trusts as community property 

7 



Outline of Family Code 

CHAPTER 2. SEPARATE PROPERTY 
§ 770. Separate property of wife 

§ 771. Separate property of husband 

§ 772. Earnings and accumulations while living separate and apart 

§ 773. Earnings and accumulations after judgment of legal separation 

§ 774. Recording inventory of separate personal property 

CHAPTER 3. DAMAGES FOR INJURIES TO MARRIED PERSON 
§ 780. Damages for personal injury to married person as community property 
§ 781. Cases where damages for personal injury are separate property 

§ 782. Injuries to married person by spouse 

§ 783. Injuries to married person by third party; extent concurring negligence of 
spouse allowable as defense 

CHAPTER 4. PRESUMPTIONS 
CONCERNING NATURE OF PROPERTY 

§ 800. Effect of presumptions 

§ 801. Community property presumption 

§ 802. Presumption not applicable where Il1lIIriage tenninated by dissolution more 
than four years before death 

§ 803. Gift presumptions 

§ 804. Property acquired by married woman before January 1, 1975 

CHAPTER 5. TRANSMUTATION OF PROPERTY 
§ 850. Transmutation of property by agreement or transfer 
§ 851. Fraudulent transfers laws apply 

§ 852. Form of transmutation 
§ 853. Effect of will 

PART 3. LIABILITY OF MARITAL PROPERTY 

CHAPTER!. DEnNTInONS 
§ 900. Application of defmitions 

§ 90 1. Community property 

§ 902. Debt 

§ 903. Time debt incurred 

CHAPTER 2. GENERAL RULES OF LIABILITY 
§ 910. Community property liable for debt of either spouse 

§ 911. Liability of married person's earnings for premarital debt of spouse 
§ 912. Liability of quasi-community property 
§ 913. Liability of separate property 
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§ 914. Liability for necessaries 
§ 915. Liability for support obligation 
§ 916. Liability after property division 

CHAPTER 3. REIMBURSEMENT 
§ 920. General provisions 

CHAPTER 4. TRANSmONAL PROVISIONS 
§ 930. Enforcement of debts 
§ 931. Reimbursement rights 

CHAPTER 5. UABILITY FOR DEATH OR INJURY 
§ 1000. Liability for death or injury 

PART 4. MANAGEMENT AND 
CONTROL OF MARITAL PROPERTY 

CHAFl'ER 1. DEFINmONS AND GENERAL PROVISIONS 

Article 1. Definitions 
§ 1100. Definitions 

Article 2. General ProvisioDS 
§ 1110. Duty of good faith 
§ 111 L Claims for breach of duty 
§ 1112. Court ordered accounting and detennination of rights in property 
§ 1113. Addition of name of spouse to community property 

§ 1114. Limitation of action 
§ 1115. Dispensing with the requirement that other spouse consent 
§ 1116. Independent action authorized 
§ 1117. Where married person has conservator or lacks capacity 
§ 1118. Agency 

CHAPTER 2. COMMUNITY PERSONAL PROPERTY 
§ 1150. Management and control 
§ 1151. Gifts of community personal property 
§ 1152. Disposition or encumbrance of family dwelling or household goods 
§ 1153. Community property business 

CHAFl'ER 3. COMMUNITY REAL PROPERTY 
§1200. Management and control 
§ 120 1. Requirement that spouse join in lease, transfer, or encumbrance 
§ 1202. Limitation of actions 
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PART 5. MARITAL AGREEMENTS 

CHAPTER 1. GENERAL PROVISIONS 
§ 1500. Effect of premarital and other marital PIOperty agreements 
§1501. Agreements by minors 
§ 1502. Recording of agreements 

§1503. Law applicable to premarital agreements made before Janwuy 1, 1986 

CBAPl'ER 1. UNlFORM PREMAlUTAL AGREEMENT ACT 

Article 1. Preliminary Provisions 
§ 1600. ShOd title 
§ 160 1. Application of chapter 

Article 2. Premarital Agreements 
§1610. Definitions 

§ 1611. Fonnalities; consideration 
§ 1612. Subject matter of premarital agreement 
§ 1613. Agteement becomes effective upon maniage 

§1614. Amendment; revocation 
§1615. Enforcement 

§1616. Effect of void marriage 
§ 1617. Limitation of actions 

CHAPTER 3. AGREEMENTS BETWEEN HUSBAND AND WIFE 
§ 1620. Restrictions on contract altering spouses' legal relations 

DIVISION S. PARENT AND CHILD RELATIONSmP 

PART 1. UNIFORM PARENTAGE ACT 

CHAPTER1.GENERALPRO~ONS 

§ 1700. ShOd title 

§ 170 1. "Parent and child relationship" defined 
§ 1702. Relationship not dependent on marriage 
§ 1703. Submission of child's birth cenificate to coon; check to determine if child 

is missing person 
§ 1704. Pendente lite relief of custody or grant of visitation rights 

CHAPTER 2. ESTABLISHING PARENT AND CmLD RELATIONSHIP 
§ 171 O. Methods of establishing 
§ 1711. Presumption of paternity 
§ 1712. Nature of paternity presumptions 
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§ 1713. Artificial insemination 
§ 1714. Promise to furnish support 

CHAPTER 3. JURISDIcrION AND VENUE 
§ 1720. Jurisdiction; venue 

CHAPTER 4. DETERMINATION OF 
PARENT AND CHll..D RELATIONSHIP 

Article 1. Determination of Father and Child Relationship 
§ 1730. Persons who may bring action; when action may be brought 
§ 1731. Action by man not a presumed father to establish that he is natural father of 

child 
§ 1732. Agreement between alleged father or mother or child does not bar action 
§ 1733. Action before birth of child 
§ 1734. Action by district attorney 
§ 1735. Parties 
§ 1736. Effect of judgment determining existence or nonexistence of parent and 

child relationship 
§ 1737. Other provisions of jud8ment 
§ 1737.5. Factors court to consider in detennining amount and period of support 
§ 1738. Change of name of child 
§ 1739. Issuance of new birth certifiCate 
§ 1740. Award of attorney's fees and other costs 
§ 1741. Enforcement of judgment 
§ 1742. Modification of judgment 
§ 1743. Confidentiality of hearings and records 

Article 2. Determination of Mother and Child RelatiolL'5hip 
§ 1750. Action to determine mother and child relationship 

CHAPTER S. TERMINATION OF 
PARENTAL RlGHTS IN ADOPTION PROCEEDING 

§ 1760. Relinquishment or consent by mother; notice to and rights of presumed 
father or father as to whom child is a legitimate child 

§ 1761. Relinquishment or consent by father; notice to and rights of mother 
§ 1762. Proceeding to tenninate parental rights of father 
§ 1763. Effort to identify natural father 
§ 1764. Notice to man identified as possible natural father; determination and order 

concerning his parental rights 
§ 1765. Order terminating parental rights of unknown natural father 
§ 1766. Manner of giving notice; order dispensing with notice 
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§ 1767. Setting for hearing; preference for trial 
§ 1768. Continuance of hearing 

§ 1769. Appeal from order requiring or dispensing with father's consent 
§ 1770. No filing fee 

CHAPTER 6. PROTECTIVE AND TEMPORARY CUSTODY ORDERS 

Article 1. Ex Parte Orders 
§ 1800. Ex parte protective and temporary custody orders 
§ 1801. Limitation on issuance of mutual restraining order 

Article 2. Orders Issuable After Notice and Hearing 
§ 1810. Protective, temporary custody, and restitution orders 

§ 1811. Order excluding party from dwelling upon a showing only that physical or 
emotional harm would otherwise result 

§ 1812. Duration of restraining order granted after notice and hearing 

Article 3. Required Statements in Order 
§ 1820. Statement of date of expiration 
§1821. Notice to defendant in temporary restraining order 

Article 4. Registration and Enforcement of Orders 
§ 1830. Transmittal to local law enforcement agency 

§ 1831. Law enforcement agency to make information concemmg order available 
to law enforcement officers 

§ 1832. Service of restraining order against domestic violence by law enforcement 
officer 

§ 1833. Criminal penalty for violation of order 

Article S. Protective Orders IncIaded in Judgment 
§ 1840. Protective orders included in judgment entered under this part 

PART 2. ISSUE OF WIFE 
COHABITING WITH HER HUSBAND 

§ 1850. Conclusive presumption concerning child of marriage 

§ 1851. Use of blood tests to determine paternity 

PART 3. BLOOD TESTS TO DETERMINE PATERNITY 
§ 1880. Short title 

§ 1881. Order for blood tests in civil actions involving paternity 

§ 1882. Tests made by experts 
§ 1883. Compensation of experts 

§ 1884. Effect of test results 

§ 1885. Rebuttable presumption of paternity; paternity index of 100 or more 
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§ 1886. Limitation on application in criminal matters 
§ 1887. Right to produce other expert evidence 

DIVISION 6. PROVISIONS COMMON TO 
NULLITY AND DISSOLUTION PROCEEDINGS 

PART 1. RESTRAINING AND PROTECTIVE ORDERS 

CHAPTER 1. EX PARTE ORDERS 
§ 1900. Ex parte protective orders during pendency of proceeding; purposes of order 

§ 190 1. Limitation on issuance of mutual restraining order 
§1902. Required statements in order 
§1903. Transmittal to loca1law enforcement agency 

§ 1904. Law enforcement agency to make infonnation concerning order available 
to law enforcement officers 

§ 1905. Enforcement of order 

§ 1906. Service of restraining order against domestic violence by law enforcement 
officer 

§ 1907. Penalty for violation of restraining order against domestic violence 

§ 1908. Judicial Council fonns and instructions 

CHAPTER 1. JUDGMENT 
§ 1910. Protective orders included in judgment 

§ 1911. Notice concerning effect of judgment on will. insurance. and other matters 

PART 2. NOTICE TO INSURANCE CARRIERS 
§ 1920. Notice of pending proceeding 

§ 1921. Notice of entry and requirements of judgment 
§ 1922. Manner of giving notice 

§ 1923. Policyholder to furnish other party with name and address of insurer 

PART 3. RESTORATION OF WIFE'S FORMER NAME 
§2000. Restoration of wife's fonner name 

§20(H. Restoration not to be denied for any reason other than fraud 

§2002. Common law right to change name not limited 

§2003. Prohibition against refusing to do business with or to provide service to 
woman using fonner name 
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DIVISION 7. JUDICIAL DETERMINATION 
OF VOID OR VOIDABLE MARRIAGE 

PART 1. VOID MARRIAGE 
§2200. Incestuous marriages 
§2201. Bigamous and polygamous marriages 

PART 1. VOIDABLE MARRIAGE 
§221O. Grounds for adjudging marriage a nullity 
§ 2211. Limitations of actions 
§2212. Effect of judgment of nUllity 

PART3. PROCEDURALPROViffiIONS 
§2250. Petition for judgment of nullity; filing and service 
§2251. Status of putative spouse; division of quasi-marital property 
§2252. Liability of quasi·marital property for debts 
§2253. Custody of children 
§2254. Support of putative spouse 
§2255. Attorneys' fees and costs 

DIVISION 8. DISSOLUTION OF MARRIAGE 

PART 1. GENERAL PROViffiIONS 

C~l.~CTOFD~OLUTION 

§2300. Effect of dissolution 

CHAPTER 2. GROUNDS FOR 
DISSOLUTION OR LEGAL SEPARATION 

§2310. Grounds for dissolution or legal separation 
§ 2311. Irreconcilable differences defined 
§2312. Proof required for dissolution on grounds of incurable insanity 
§2313. Duty of support not affected by dissolution on grounds of insanity 

CHAPTER 3. RESIDENCE REQUIREMENTS 
§2320. Residence requirement for dissolution judgment 
§2321. Conversion of separation proceeding to dissolution proceeding 
§2322. Separate domicile or residence 

CHAPTER~ GENERAL PROCEDURAL PROVISIONS 
§2330. Petition 
§2330.5. Financial declaration not required in certain default cases 
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§2331. Service on other spouse 
§2332. Representation of insane spouse by guardian, conservator, or guardian ad 

litem 
§2333. Court finding and order where grounds is irreconcilable differences 
§2334. Continuance for reconciliation 
§2335. Evidence of specific acts of misconduct 
§ 2336. Proof required for default 
§2337. Severance and grant of early trial on issue of dissolution status 
§2338. Decisions; judgments 
§2339. Waiting period before dissolution judgment becomes fmal 
§2340. Statement in judgment of date marriage tenninates 
§2341. Effect of appeal or motion for new trial 
§2342. Calculating permissible date of entry of judgment where joint petition for 

summary dissolution is revoked 
§ 2343. Court may retain jurisdiction over date of termination or order termination 

at future specified date 
§2344. Effect of death of either party after entry of judgment 
§2345. Consent of parties to legal separation 
§2346. Entry of judgment nunc pro tunc 

§2347. Legal separation judgment does not bar subsequent dissolution judgment 

§2400. 
§24()1. 
§24()2. 
§24()3. 

§2404. 
§24()5. 

§2406. 

§2450. 
§245 1. 
§2452. 
§2453. 

CHAPTER 5. SUMMARY DISSOLtmON 
Conditions necessary at commencement of proceeding 

Joint petition 
Revocation of joint petition and termination of proceeding 
Entry of final judgment 
Effect of entry of final judgment 
Action to set aside final judgment 
Brochure describing summary dissolution proceedings 

PART 2. UNIFORM DIVORCE RECOGNITION ACT 
Short title 

Effect of foreign divorce of parties domiciled in this state 
Prima facie evidence of domicile 
Full faith and credit limitation 
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DIVISION 9. DIVISION OF COMMUNITY ESTATE 

PART 1. DEFINITIONS 
§2500. Application of definitions 
§2501. "Community estate" 
§2502. "Separate property" 

PART1. GENERALPRO~IONS 
§2550. Division of community estate equally 
§2551. Characterization of liabilities as separate or community and confinning or 

assigning them to parties 
§2552. Valuation date for assets and liabilities 
§2553. Orders necessary to carry out purposes of this division 
§2554. Arbitration where parties do not voluntarily agree to division 
§2555. Revision of property disposition on appeal 
§2556. Continuing jurisdiction to award community property or adjudicate debts 

PART3. PRESU~ON 
CONCERNING PROPERTY HELD IN JOINT FORM 

§2580. Community property presumption for property held in joint fonn 

PART 4. SPECIAL RULES FOR-
D~ON OF COMMUNITY ESTATE 

§2600. Special rules for division of community estate 
§2601. Awarding asset to one party to effect substantially equal division 
§ 2602. Award or offset of amount deliberately misappropriated by party 
§2603. Community estate personal injury damages 
§2604. Award where community estate less than $5,000 and one party cannot be 

located 

PART S. RETIREMENT PLAN BENEFITS 
§ 2610. Division of retirement plan benefits 

PART 6. DEBTS AND LIABILmES 
§2620. Corumnation or division of debts of community estate 
§2621. Debts incurred before marriage 
§2622. Debts incurred after marriage but before separation 
§2623. Debts incurred after separation but before judgment 
§2624. Debts incurred after entry of judgment 
§2625. Separate debts 
§2626. Reimbursement for debts paid after separation but prior to trial 
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§ 2627. Educatiooalloans and tort liability 
§2628. Notice in judgment that creditor may be able to collect debt or obligation 

notwithstanding its being assigned to other party 

PART 7. REIMBURSEMENTS 
§ 2640. Separate property contributions to acquisition of property 
§2641. Community contributions for education or training 

PART 8. JOINTLY HELD SEPARATE PROPERTY 
§2650. Division of jointly held separate property 

PART9. REAL PROPERTY 
LOCATED IN ANOTHER STATE 

§2660. Division where community estate includes real property located in another 
state 

DIVISION 10. CUSTODY OF CffiLDREN 

PART L. GENERAL PROVISIONS 
§ 3000. Right of parent to custody, services, and earnings of unmarried minor child 
§ 300 1. Right Of parent to detennine residence of child 
§3002. . Parent cannot control property of child 
§3003. Payment of earnings to minor 
§3004. Parent may relinquish control and earnings of child 
§3005. When parental authority ceases 
§3006. Compensation where adult child continues to serve and be supported by 

parent 
§3007. Order for support where custodial parent receiving assistance pursuant to 

Burton-Miller Act 
§3008. Remedy for abuse of parental authority {omit] 

PART 2. RIGHT TO CUSTODY OF MINOR CIULD 

CHAPTER1.GENERALPRO~IONS 

§3020. Legislative fmdings and declarations 
§3021. Authority of court to make custody order 
§3022. Factors considered in determining best interest of child 
§3023. Preference for trial on issue of custody 
§3024. Notice to other parent of change of residence of child 
§3025. Parental access to records 
§3026. Family reunification services 
§3027. Monetary sanction for false accusation of child abuse or neglect 
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§302S. Compensation for failure to assume caretaker responsibility or for thwarting 
other parent's visitation or custody rights 

CHAPTER:z. MA TIERS TO BE 
CONSIDERED IN AWARDING CUSTODY 

§3040. Order of preference in awarding custody 
§3041. Additional requirements for custody award to non parent 

§3042. WIShes of child 
§3043. Nomination of guardian by parent 
§3044. Parent convicted under Penal Code provisions 

CHAPTER3.TE~RARYCUSTODY 
ORDER DURING PENDENCY OF PROCEEDING 

§3060. Petition for temporary custody order 
§ 3061. Order for temporary custody in accordance with agreement or understanding 

of parties 
§3062. Ex pane order and order to show cause 
§3063. Order restraining removal of child from state 
§3064. Limitation on ex parte order granting or modifying custody order 

CHAPTER 4. JOINT CUSTODY 
§30S0. Presumption for joint custody where parents agree to joint custody 
§30Sl. Award of joint custody absent agreement of parents 
§3082. Statement by court of reasons for grant or denial of joint custody request 
§3083. Content and effect of joint legal custody order 
§3084. Content of joint physical custody order 
§30S5. Awarding joint legal custody without joint physical custody 
§ 30S6. Order may specify one parent as primary caretaker of child 
§3087. Modification or termination of joint custody order 
§30SS. Modification to make custody order a joint custody order 
§3089. Consultation with conciliation court 

CHAPTER 5. VISITATION RIGHTS 
§3100. VISitation rights generally 

§ 310 I. Determination of visitation rights of stepparent or grandparent in marriage 
dissolution or nUllity proceeding 

§ 3102. VIsitation rights where father or mother of unmarried minor child is 
deceased 

CHAPTER 6. CUSTODY INVESTIGATION AND REPORT 
§31l0. Custody investigation and report 
§311O.5. Separate meetings where history of domestic violence or domestic violence 

prevention order 
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§ 3111. Repayment of county for investigation or visitation work 
§ 3112. Recommendation for appointment of counsel for minor child 

CHAPTER 7. ACTION FOR EXCLUSIVE CUSTODY 
§3120. Independent action for exclusive custody 

CHAPTER 8. LOCATION OF MISSING PARTY OR CmLD 
§3130. Action by district attorney to locate missing party and child and to procure 

compliance with order to appear 
§3131. Action by district attorney where child taken or detained in violation of 

custody or visitation order 
§3132. District attorney acts on behalf of court 
§ 3133. Temporary custody order upon request of district attorney 
§3134. Payment of district attorney's expenses 

CHAPTER 9. CHECK TO DETERMINE 
WHETHER CmLD IS MISSING PERSON 

§3140. Submission of child's birth certificate to court if parent has not appeared in 
proceeding; check to detennine if child is missing person 

CHAPTERI~ APPO~NT 
OF COUNSEL TO REPRESENT CmLD 

§3150. Appointment of private counsel to represent child in custody or visitation 
proceeding 

§ 3151. Rights and duties of appointed counsel 
§3152. Release to counsel of reports and files of child protective agency 
§3153. Compensation of appointed counsel 

CHAPTER 11. MEDIATION OF 
CONTESTED VISITATION OR CUSTODY ISSUES 

Article I. General Provisions 
§3155. Mediator to be available; qualifications of mediator 
§3156. Confidentiality of mediation proceeding 
§ 3157. Assessment of needs and interests of child 
§3158. Exclusion of counsel from mediation proceeding 
§3159. Recommendations to court 
§3160. Agreement reached by parties as result of mediation 
§ 3161. Uniform standards of practice for mediation 
§3162. Local court rules 

§3170. 
§3171. 

Article 2. Mediation Where Issuance or 
Modification of Custody or Visitation Order Requested 

Mediation required 
Mediation of dispute concerning existing order 
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§3172. Purpose of mediation proceeding 

§3173. Mediation available even where paternity is at issue 

§3174. Recommendations that counsel be appointed for minor child 

§3175. Agreements reached by parties as result of mediation 

§3176. Separare mediation permitted where history of domestic violence 

§3177. Separate mediation where domestic violence prevention order 

Article J. Mediation or Stepparent or Grandparent Visitation 

§3180. Mediation where stepparent or grandparent visitation order requested in 
dissolution or nullity proceeding 

§3181. Agreement reached by parties as result of mediation 

§3182. Hearing on visitation rights 

§3183. Notice of mediation or hearing 

CHAPTER 12. COUNSELING OF PARENTS AND CHILD 

§3190. Order requiring counseling 

§3191. Purpose of counseling 

§3192. Separate counseling where protective order against domestic violence 

PART 3. FREEDOM FROM 
PARENTAL CUSTODY AND CONTROL 

CHAPTER 1. GENERAL PROVISIONS 

§3200. Purpose of part 

§3201. Liberal construction 

§3202. Proceeding to declare minor free from parental custody and control 

§3203. Effect of declaration 

§3204. Appointment of person to act on child's behalf; further notice 

§3205. Persons entitled to inspect petitions, reports, and records 

§3206. No filing fee 

§3207. Nonapplication of certain other statutory provisions in proceeding under 
~part . 

§3208. Child adjudged to be dependent child after January I, 1989 

CHAPTER 2. CIRCUMSTANCES 
WHERE PROCEEDING MAY BE BROUGIIT 

§3220. Proceeding to declare minor free from parental custody and control 

§3221. Clear and convincing evidence 

§3222. Abandoned child 

§3223. Neglected or cruelly treated child 

§ 3224. Child whose parents under disability because of use of alcohol or controlled 
substance or being morally depraved 
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§3225. Child whose parent convicted of felony 
§3226. Child whose parent declared to be developmentally disabled or mentally ill 
§3227. Child whose parent is mentally disabled 
§3228. Child in supervised out-of-home placement for one year period 
§3229. Child found to be dependent child and reunification services not to be 

provided 

CHAPTER3. PROCEDURE 
Article 1. Authorized Petitioners 

§3230. Petition by private or public adoption agency or state or county agency 
§3231. Right of interested person to fIle petition 

§3240. 

§3250. 
§3251. 

§326()' 

§3261. 
§3262. 
§3263. 
§3264. 

§3270. 
§3271. 

§3280. 
§328 1. 
§3282. 
§3283. 
§3284. 

§3290. 
§3291. 
§3292. 
§3293. 
§3294. 
§3295. 

Article 2. Venue 
Venue 

Article 3. Investigation and Report 
Investigation of circumstances of child 
Report and recommendations to court 

Article 4. Appointment 01 Counsel 
Procedure for appointment of counsel 
Appointment to protect interests of child 
Appointment of counsel for parent 

Compensation and expenses of private appointed counsel 
Continuance 

Article S. Time ror Hearing; Continuance 

Tune for hearing; precedence over other matters; continuance 
Continuance of hearing 

Article 6. Notice of Proceeding and Attendance at Hearing 
Cilation requiring attendance at hearing 
Service of citation on parents or relatives 
Service on parent who cannot be found or whose residence is unknown 
Failure 10 comply with citation as contempt 
Admission of public to proceeding 

Article 7. Hearing and Subsequent Proceedings 

Wishes and best interest of child 
Hearing in chambers to detennine wishes of child 
Testimony of child in chambers 
Appointment of guardian or referral for adoption 
Conclusiveness of order or judgment 
Appointment of counsel for indigent appeUant; free copy of transcripts 
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PART 4. INTERSTATE 
COMPACf ON PLACEMENT OF CHILDREN 

§3300. Adoption of compact 
§3301. Provisions of compact 
§3302. Financial responsibility for child placed pursuant to compact 
§3303. "Appropriate public authorities" defined 
§3304. "Appropriate authority in receiving state" defined 
§330S. Agreements with party states; approval of financial obligations 
§3306. Requirements for visitation. inspection. or supervision in another state 
§3307. Application of law restricting out-of-state placements 
§330S. Placement of delinquent children in institution in another state 
§3309. Appointment of compact administrator 
§331O. Refusal to grant approval of placement in violation of state law 

PART S. PRIORITIES FOR 
FOSTER CARE PLACEMENT 

§33S0. Order of placement preference 

§33S1. Considerations constitUting good cause not to follow rules 
§3352. Records showing diligent search conducted 
§3353. Placing child for period not intended to exceed 30 days 
§3354. Minor's right to make statement 

PART 6. UNIFORM CHILD 
CUSTODY JURISDICTION ACT 

§3400. Short title 
§34O 1. Purposes of act 

§ 3402. Definitions 
§3403. Jurisdictional requirements 
§3404. Notice and opportunity to be heard 
§340S. Notice to person outside this state; submission to jurisdiction 
§3406. Simultaneous proceedings in other states 
§3407. Inconvenient forum 
§34OS. Jurisdiction declined by reason of conduct 
§3409. Information to be provided to court 
§341O. Additional parties 
§ 3411. Appearance of parties and child 
§3412. Binding force and res judicata effect of custody decree 
§3413. Recognition of out-of-state custody decree 
§3414. Modification of custody decree of another sta!e 
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§3415. Submission of child's birth certificate to court; check to detennine if child 
is missing person 

§3416. Filing and enforcement of custody decree of another state 
§3417. Registry of out-of-state custody decrees and proceedings 
§3418. Certified copy of custody decree 
§ 3419. Taking testimony in another state 
§3420. Hearings and studies in another state; orders to appear 
§3421. Assistance to courts of other states 
§3422. Preservation of records; forwarding to another state 
§3423. Request for court records of another state 
§3424. International application 
§3425. Calendar priority 

DIVISION 11. SUPPORT 

PART 1. DEFINITIONS AND GENERAL PROVISIONS 

CHAPTER I. DE~ONS 
§3500. Application of defmitions 
§3505. Obligee 
§3510. Obligor 
§3515. Separate property 

CHAPTER2.GENERALPROYffiIONS 
§3550. Jurisdiction of actions 
§3551. Presence or residence of obligor in state 
§3552. Competency of spouse to testify 
§3553. Tax returns of parties 
§3554. Notifying other party of address changes 
§3555. Appeals 
§3556. Forwarding support paid through designated county officer 
§3557. Effect offailure to implement custody or visitation rights 

CHAPTER 3. SUPPORT AGREEMENTS 
Article I. General Provisions 

§3580. Provisions for spousal and child support in separation agreement 
§3581. Law applicable to agreement made before January I. 1970 

Article 2. Child Support 
§3585. Support order based on agreement between parents 
§3586. Court order to effectuate family support agreement 
§3587. Court order to effectuate agreement for support for adult child 
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Artide 3. Spousal Support 
§3590. Support agreement severable and enforceable by court 
§3591. Authority to modify or terminate spousal support agreement 
§3592. Agreement discharged in bankruptcy 

CHAPTER 4. SPOUSAL AND CHILD 
SUPPORT DURING PENDENCY OF PROCEEDING 

§3600. Order for support during pendency of proceeding 
§3601. Child support order continues in effect until tenninated by court or by 

operation of law 
§3602. Order not enforceable where parties are reconciled and living together 
§3603. Modification or termination of order 
§3604. Rights with respect to subsequent order not prejudiced 

CHAPTER S. EXPEDITED CHILD SUPPORT ORDER 
§3620. Designation of order as expedited support order 
§ 3621. Court order. made without hearing. requiring child support during pendency 

ofactio~amountofsupport 

§3622. Application for order 
§3623. Jurisdiction of court on application 
§3624. Order automatically becomes effective 30 days after required documents 

served unless response served by obligated parent 
§3625. Obligated parent's response to application 
§3626. Setting application for hearing 
§3627. Giving notice of hearing 
§ 3628. Effect of failure to give notice of hearing 
§3629. Production of tax returns at hearing; effect of failure to produce required 

documents 
§3630. Amount of support 
§ 3631. Order after hearing. 
§3632. Effective date of order after hearing 
§3633. Modification of order 
§3634. Judicial Council to prepare necessary forms 

CHAPTER 6. MODIFICATION 
OR TERMINATION OF SUPPORT 

Article 1. General Provisions 
§3650. "Support order" defmed 
§ 3651. Authority to modify or terminate 
§3652. Attorney'S fees and court costs 
§3653. Retroactivity of modification or termination 
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§3654. 
§3655. 

§3660. 
§3661. 
§3662. 
§3663. 
§3664. 
§3665. 
§3666. 
§3667. 
§3668. 

§3680. 
§3681. 

§3682. 
§3683. 
§3684. 
§3685. 
§3686. 
§3687. 
§3688. 
§3689. 
§3690. 
§369 1. 

§3692. 
§3693. 
§3694. 

Outline of Family Code 

Statement of decision 
Continuation of child support award made before March 4, 1972, beyond 
age 18 

Article 2. Discovery Before 
Commencing Modification Proceeding 

Ptupose of article 
"Support order" defined 
Limitation on use of other methods of discovery 
Limitation on use of discovery under this article 
Request for production of income and expense declaration 
Tax returns 
Enforcement 
Sanctions 
Forms 

Article 3. Simplified Procedure 
for Modification of Support Order 

Ptupose of article 
"Support order" defined 

Limitation on use of procedure under this article 
Notice of motion to modify support order 
Objection and request for hearing 
Lawyers and other nonparties not allowed 
Consideration of age increase factor in modification of child support order 
Modification without showing of changed circumstances 
Modification based on significant decrease in income 
Tax returns and other documents 
Manner of service of notice 
Notice 10 district attorney 
Compliance with federal requirements 
Election to be represented by counsel 
Judicial council forms 

CHAFfER 7. HEALTH INSURANCE 

Article 1. Providing Health 
Insurance Coverage For Supported Child 

§3750. "Health insurance coverage" defmed 
§3751. Health insurance for supported child 
§3752. District attorney designated as assigned payee; information on policy for 

custodial, parent 
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§3753. Article applicable in all cases 

§3760. 
§376 1. 

§3762. 
§3763. 
§3764. 
§3765. 
§3766. 
§3767. 

§3768. 
§3769. 
§3770. 
§377 1. 

§3772 

§3780. 
§378 1. 
§3782. 

§3800. 
§3801. 
§3802. 

§3803. 
§3804. 
§3805. 
§3806. 
§3807. 
§3808. 
§3809. 
§381O. 

Article 2. Health Insurance Coverage Assignment 
Definitions 
Application and order for health insurance coverage assignment; notice of 
intent to seek order 
Good cause for not making assignment order 

i.une of making and effect of assignment order; modification of order 
Service of assignment order; delivery of copy and information to obligor 
Motion to quash assignment 
Selection of plans 
Notice concerning commencement of coverage; providing evidence of 
coverage 
Liability for failure to comply with assignment 
Civil penalty for adverse action against employee 
Termination of assignment 
Employer providing infonnation to district attorney 
Judicial Council forms 

. Article 3. Assignment of 
Reimbursement Rights Under Health Plan 

"Health plan" defmed 
Assignment of rights to reimbursement under health plan 
Party covered by health plan to provide infonnation and forms 

CHAPTER 8. DEFERRED SALE OF HOME ORDER 
Defmitions 
Determination of economic feasibility 
Matters to be considered by court in determining whether to grant order 
Contents of order 
Recording order 
Order as additional child suppon 
Order concerning maintenance and capital improvements 
Modification or termination of order 
Presumption arising upon remarriage or other change in circumstances 
Reservation of jurisdiction by court 
Chapler applies to preexisting orders 

26 



Outline of Family Code 

PART 2. SUPPORT OF CIDLDREN 

CHAPTER 1. DUTY OF PARENT TO SUPPORT CmLD 

Article 1. Support of Minor Child 
§3900. Duty of parents 
§3901. Duration of duty 
§3902. Support out of child's property 

Article 2. Support of Adult Child 
§391O. Duty to maintain incapacitated child 

Article 3. Support of Grandchild 
§3930. Support of grandchild 

Article 4. Liability to Others Who Provide Support For Child 
§3950. Necessaries provided to child 
§3951. When reimbursement not required 
§ 3952. Support of public charge out of estate of parent 

CHAPTER 2. COURT ORDERED CHILD SUPPORT 

Article 1. General Provisions 
§4000. Civil action to enforce parent's duty to support 
§400 1. Order for child support 
§4002. Enforcement by county on behalf of child 
§4003. Preference for trial on issue of support 
§4004. Child receiving public assistance 
§4005. Factors in determining amount of child support 
§4006. Medical insurance coverage as factor 
§4007. Support for contingent period of time 
§4008. Property available for child support 
§4009. Retroactivity of order 
§40 1 O. Notice of modification procedures 
§40 11. Priority of child support payments 
§40 12. Security for payment 
§4013. Obligation discharged in bankruptcy 

Article 2. Child Support Guidelines 

[4050-4099 - Reserved] 

Article 3. Recovery for Cost of 
Support Provided Before Filing Proceeding 

§4100. Article applies only to child born after December 31, 1988 
§41O I. Order for cost of support before fding proceeding 
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§4102. Use of guidelines and law in effect for each period for which support is 
sought 

§4103. Prerequisite in certain cases that infonnation be given to father 

§4104. Support ordered to be in amount that does not reduce parent's ability to 
provide support for other child 

Article 4. Payment to Court Designated 
County Officer; Enforcement by District Attorney 

§4200. Child support payable to parent receiving welfare 
§4201. Child support payable to person having custody of minor child 

§4202. Custodial parent resides in one county and supporting parent in another 
§4203. County responsible for expenses and fees 

PART 3. SUPPORT OF HUSBAND OR WIFE 

CHAFfER 1. DUTY OF SUPPORT 
§4300. Duty to support spouse 
§430 1. Use of separate property for suppOrt while living together 
§4302. Spouse living separate by agreMlent 
§4303. Civil action to enforce spouse's right to support 

CHAPTER 2. FACTORS TO BE 
CONSIDERED IN ORDERING SUPPORT 

§4320. Circumstances to be considered in ordering spousal support 

§4321. Withholding allowance from separate property of other party 
§4322. No support order where there are no children and other party has sufficient 

se~e estate 
§4323. Effect of cohabitation on support 

CHAFI'ER1 SPOUSAL SUPPORT 
UPON DISSOLunON OR LEGAL SEPARATION 

§4330. Order for spousal support in dissolution or legal separation proceeding 
§4331. Examination by vocational training consultant 
§4332. Court findings concerning circumstances 
§4333. Retroactivity of order 
§4334. Support for contingent period of time 
§4335. Support for fixed period of time 
§4336. Retention of jurisdiction 
§4337. Effect of death or remariage 
§4338. Order of resort to property for payment of spousal support 
§4339. Security for payment 
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CHAPTER 4. PAYMENT TO COURT DESIGNATED 
OFFICER; ENFORCEMENT BY DISTRICT ATTORNEY 

§43S0. Payment of support payments to designated county officer 

§43S1. Referral of enforcement to district attorney 

§43S2. County responsible for expenses and fees 

CHAPTER 5. PROVISION FOR 
SUPPORT AFI'ER DEATH OF SUPPORTING PARTY 

§4360. Annuity, life insurance, or trust for support 

PART 4. SUPPORT OF PARENTS 

CHAPTER 1. GENERAL PROVISIONS 
§4400. Duty to support parent in need 

§440 1. Promise to pay for previous support 

§4402. Duty cumulative 

§4403. Civil action to enforce parent's right to support 

§4404. Detennination of amount of support 

§440S. Modification or tennination of order 

CHAPTER 1. RELIEF FROM DUTY 
TO SUPPORT PARENT WHO ABANDONED CIDLD 

§441O. Proceeding to obtain relieffrom obligation to support parent 

§4411. Requirements for order granting relief 

§4412. Citation and notice of hearing 

§4413. Notice to district attorney or county counsel 

§4414. Hearing and order 

PART S. ENFORCEMENT OF SUPPORT ORDERS 

CHAPTER 1. GENERAL PROVISIONS 
§4S00. Support orders enforceable under this code 

§4S0 1. Enforcement of family support order 

§4S02. Renewal of judgment for support 

§4S03. Limitation period for recovery of arrearages in child support not affected by 
child attaining age of 18 

§4S04. Crediting payments made pursuant to Social Security or Railroad Retirement 
Acts against amount of court ordered support 

§4S0S. Deduction from earnings of state employee for court ordered support 

§4S06. Submitting list of places applied for employment where default in support 
due to unemployment 
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CHAPTER 1. DEPOSIT OF ASSETS TO 
SECURE FUTURE CHILD SUPPORT PAYMENTS 

Article 1. Genet'al Provisions 
§4600. Purpose of chapter 
§460 1. "Deposit holder" defined 
§4602. Statement of receipts and disbursements 
§4603. Protection of deposit holder from liability 
§4604. Reimbursement of depositholderforfees or costs not otherwise compensated 

Article 2. Order for Deposit 01 Assets 
§4610. Issuance of order for deposit of assets 
§4611. Presumptions 
§4612. Grounds for defense to allegation that obligor-parent in arrears 
§4613. Determination by court of need for deposit order 
§4614. Determination by court of assets subject to order 
§4615. Providing bond in lieu of depositing cash or other assets 
§4616. Order that deposited asset be sold and proceeds deposited with deposit 

holder 
§4617. Deposit of real property 

Article J. Ex Parte Restraining Orders 
§4620. Ex parte restraining orders 

Article 4. Use or Sale of Assets to Make Support Payments 
§4630. Use or sale of assets 
§4631. Motion to Slop a sale or use of assets 
§4632. Grounds for defense to allegation that obligor-parent in arrears 

Article 5. Return of Assets 01 Obligor 
§4640. Conditions for return of assets to obligor 
§4641. Release of real property 

CHAPTERJ.CHlLD 
SUPPORT DELINQUENCY REPORTING 

§4700. Short tide 
§4701. Child support delinquency reporting 

CHAPTER 4. UNIFORM 
RECIPROCAL ENFORCEMENT OF SUPPORT ACT 

§4800. Short title 
§480 1. Purpose 
§4802. Defmitions 

Article 1. General Provisions 
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§4803. Cumulative remedies; attorney's fees 
§4804. Obligor in this state bound by duty of support, regardless of residence of 

obligee 
§480S. Representation by private counsel 

Article 2. Criminal Enforcement 
§481O. Extradition 
§48U. Prerequisite to demand for surrender by Governor 

Article 3. Civil Enforcement 
§4820. 
§482 1. 
§4822. 

§4823. 
§4824. 

§4825. 
§4826. 
§4827. 

§4828. 
§4829. 
§4830. 
§483 1. 
§4832. 

§4833. 
§4834. 
§483S. 

§4836. 
§4837. 
§4838. 
§4839. 
§4840. 
§484 1. 
§4842. 
§4843. 
§4844. 
§484S. 

Enforceable duties of support; presumption of presence in responding state 
Right of state or political subdivision to bring .support action 
Enforcement of duty of support by action; defenses based on relationship not 
available 
Jurisdiction 
Verification and contents of complaint; identification material; place of 
fding; transfer of proceeding 
Representation of obligee by prosecuting attorney or Attorney General 
Complaint by person having custody of minor obligee 
Certification to responding state; accompanying papers; transmittal to state 
infonnation agency 
Fees and costs; collection 
Arrest of obligor 
Attorney General as state information agency; duties 
Duties of responding court, representation of obligee by prosecuting attorney 
Tracing obligor or obligor's property; forwarding documents; reports to 
initiating court 
Order for support or reimbursement; enforcement of order 
Procedure where obligee absent in contested case 
Sending copy of support order to initiating court and obligor 
Terms and conditions to assure obligor's compliance 
Duties of responding court with respect to payments by obligor 
Duties of initiating court with respect to payments 
Competency of spouse to testify; privileges not applicable 
Effect of support order on other support orders 
Jurisdiction; other proceedings 
Stay of proceedings 
Obligor and obligee in different counties of state 
Declaration of foreign jurisdiction to be a reciprocating state 
Rules of evidence; interference with rights of custody and visitation 
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§4846. Paternity issue 
§4847. Appeals in public interest by Attorney General 
§4848. Additional remedies where foreign support order; registration of support 

order made in this state 
§4849. Registration of foreign support or assignment order 
§4850. Registry of foreign support orders 
§4851. Representation of obligee by prosecuting attorney or Attorney General 
§4852. Procedure forregisttation offoreign suppott order; enforcement of registered 

order 
§4853. Effect of registration of foreign support or assignment order; enforcement 

of registered order 
§4854. Support orders registered in court of county other than that of rendering 

court; service of copy by mail 

CHAPTER S. ENFORCEMENT BY WRIT OF EXECUTION 
§ 51 00. Enforcement of child or family support without prior court approval 
§ 5101. Enforcement of spousal support without prior court approval 
§51(}2. Period for enforcement of installment payments 

§5103. Enforcement of support against employee pension benefit plan 
§5104. Application for wri~ 

CHAPTER 6. EARNINGS ASSIGNMENT ORDER 

Article 1. Definitions 
§5200. Application of defmitions 
§5202. "Assignment order" 

§5204. "Due date <of support payments" 
§5206. "Earnings" 

§520S. "Earnings assignment order for support" 
§521O. "Employer" 
§5212. "N-D Case" 
§5214. "Obligee"; "assigned obligee" 
§5216. "Obligor" 
§5218. "Support" 
§5220. "Timely payment" 

Artide 2. General Provisions 
§5230. Support order must include earnings assignment order 
§5231. Order binds existing and future employers 
§5232. Manner of service on employer 
§5233. Commencement of withholding by employer 
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§5234. 
§5235. 
§5236. 
§5237. 
§5238. 
§5239. 
§5240. 
§5241. 
§5242. 
§5243. 
§5244. 
§5245. 

§5250. 
§5251. 

§5252. 
§5253. 

§5260. 
§526 1. 

§5270. 
§527 1. 

§5272. 

§5280. 

§S28 1. 
§S282. 
§S283. 

Outline of Family Code 

Delivery of copy of order and statement of rights to obligor 
Employer to withhold and forward support 
Consolidated check by employer 
Obligee's notice of change of address 
Priorities where order includes both current support and arrearages 
Manner of computing arrearages of support payments 
Termination of order 
Penalty for employer failing to comply with order 
Service of order creates lien 
Priority of order over attachment, execution, or other assignment 
Application of chapter to district attorney 
Use of other civil and criminal remedies not limited 

Article 3. Support Orders 
Issued or Modif"Jed Before July 1, 1990 

Article applies to support orders lust issued or modified before July 1, 1990 
Procedures available for obtaining assignment order 

Application for order under this article 
Issuance of assignment order 

Article 4. Stay of Service of Assignment Order 

Finding of good cause required to stay order 
Termination of stay 

Article S. Motion to Quash Assignment Order 

Grounds for motion to quash 
Filing motion and notice of motion to quash; setting for hearing; service on 
obligor 
Modification of order to reflect correct or allowable amount 

Article 6. Information Concerning 
Address and Employment of Obligor 

Use of California parent locator service 
Obligor to infonn obligee of change of employment 
Employer to notify obligee when obligor leaves employment 
Employer to provide infonnation 10 district attorney 

Article 7. Prohibited Practices 
§5290. Assignment not grounds for refusal to hire, discharge, or disciplinary action 

Article 8. Judicial Council Forms 
§S29S. Forms to implement statute 

CHAPTER 7. CR1MINALPENALTIESFORNONSUPPORT 
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DIVISION 12. PREVENTION OF DOMESTIC VIOLENCE 

PART 1. DEFINITIONS 
§5500. Application of definitions 
§5505. "Protective order" 

PART 2. GENERAL PROVISIONS 
§551O. Short tide 
§5511. Purposes of Ibis division 
§5512. Fees 
§5513. Order limiting visitation to situations in which third person is present 
§5514. Requirement for mutual restraining order 
§5515. Required statement and notice on order 
§5516. Explicit statement of address not required 
§5517. Remedies in addition to other remedies 
§5518. Support person for victim of domestic violence 
§5519. Judicial Council fonDS and instructions 

PART 3. TEMPORARY RESTRAINING ORDERS 

CHAPTERl.GENERALPROvnnONS 
§5530. Issuance upon affidavit which shows reasonable proof of past act or acts of 

abuse 
§5531. Persons who may be granted temporary restraining order 

CHAPTER 1. ORDERS ffiSUABLE EX PARTE 
§5550. Types of orders that may be issued ex parte 

§5551. Requirement for issuance of order excluding party from residence or 
dwelling 

PART 4. EMERGENCY PROTEcnVE ORDERS 

CHAPTER1.GENERALPROvnnONS 
§5600. Application of provisions of this chapter 
§5601. Designation of judge or court officer to orally issue ex parte emergency 

protective order when court is not in session 
§5602. Reducing order to writing and signing order 
§5603. Expiration of order 
§5604. Officer to carry copies of order 
§5605. Service, filing, and delivery of copy of order 
§5606. Enforcement of order 

34 



Outline of Family Code 

CHAPTER 2. EMERGENCY PROTECTIVE 
ORDER WHERE DANGER OF DOMESTIC VIOLENCE 

§5650. Issuance of ex parte emergency protective order where danger of domestic 
violence 

§5651. Finding required to issue order 
§5652. Contents of order 

CHAPTER3. EMERGENCY PROTECTIVE 
ORDER WHERE CHILD IN DANGER OF ABUSE 

§5700. Issuance of ex parte order where child in danger of abuse 
§5701. Finding required to issue order 
§5702. Contents of order 
§5703. Application for more permanent restraining order 

PART 5. ORDERS ISSUABLE 
AFTER NOTICE AND HEARING 

§5750. Order issuable under Section 5550 
§5751. Order excluding party from dwelling 
§5752. Order that presumed natural father pay child support 
§5753. Order for restitution for loss of earnings and out-of-pocket expenses 
§5754. Order to participate in counseling . 

§5755. Order for payment of attorney's fees and costs 
§5756. Duration of restraining order granted after notice and hearing 

PART 6. REGISTRATION 
AND ENFORCEMENT OF ORDERS 

§5800. Transmittal to local law enforcement agency 
§5801. Law enforcement agency to make information concerning order available 

to law enforcement officers 
§5802. Service of restraining order against domestic violence by law enforcement 

officer 
§5803. When personal service not required 
§5804. Notice to Department of Justice 
§5805. Appointment of counsel to represent petitioner in enforcement proceeding; 

order that respondent pay petitioner's attorney's fees and costs 
§5806. Clerk to provide party with copies of order 
§5807. Criminal penalty for violation of order 
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DIVISION 13. [RESERVED FOR EXPANSION] 

DIVISION 14. CONCILIATION PROCEEDINGS 

PART1. CONCaIATIONCOURTLAW 

CHAPTERl.GENERALPRO~IONS 

§6400. Short tide 

§640 1. Purposes of part 
§6402. Applicability of part 

CHAPTER 2. FAMILY CONCILIATION COURTS 
§641O. Iurisdiction; court to be known as "family conciliation court" 

§6411. Assignment of judges; number of sessions 
§6412. Transfer of cases 
§6413. Substitute judge 

§6414. Appointment of supervising counselor. secretary. and other assistants 
§6415. Qua1ifications of supervising and associate counselors 
§6416. Continuing instruction programs 

§6417. Probation officers; duties 

§64IS. C~dentiality of hearings. conferences. and papers 
§6419. Destruction of records 

§6420. Agreement between counties for joint family conciliation court services 

CHAPTER 3. PROCEEDINGS FOR CONCILIATION 
§6430. Jurisdiction of family conciliation court 
§6431. Petition; right to fde; purpose 

§6432. Caption of petition 
§6433. Contents of petition 

§6434. Blank fonns; assistance in preparing and presenting petition; references; 
coextensive jurisdiction in instances of domestic violence 

§6435. Fees 

§6436. Hearing; time; place; notice; citation; witnesses 

§6437. Time and place of hearings 

§643S. Informal hearings; aid of specialists or experts 
§6439. Orders; duration; reconciliation agreement; temporary support 

§6440. Stay of rightto file other proceeding; effect of pendency of otherproceeding 
on conciliation proceeding 

§6441. Other pending proceeding involving minor child; transfer to family 
conciliation court 

§6442. Transfer where no minor child involved in other proceedings 
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PART 2. STATEWIDE COORDINATION OF 
FAMILY MEDIATION AND CONCILIATION SERVICES 

§6450. Judicial Council duties 
§6451. Advisory conunittee 
§6452. Funds 

§ 6500. Minor 
§ 650 l. Adult 

DIVISION 15. MINORS 

PART t. AGE OF MAJORITY 

§ 6502. Transitional provision 

PART 2. RIGHTS AND LIABILITIES; 
CIVIL ACTIONS AND PROCEEDINGS 

§ 6600. Civil liability of minor 
§ 6601. Enforcement of minor's rights by civil proceeding 
§ 6602. Child conceived but not yet born; action for injuries before or during birth 
§ 6603. Minor's attorney's fees 

PART 3. CONTRACTS 

CHAPTER 1. CAPACITY TO CONTRACT 

§ 6700 Contractual capacity of minor 
§ 6701. Limitation on authority of minor 

CHAPTER 2. DISAFFIRMANCE OF CONTRACTS 

§ 6710. Right of disaffirmance 
§ 6711. Contract made under express statutory authority 
§ 6712. Contracts for necessaries 
§ 6713. Protection of good faith purchaser 

CHAPTER 3. CONTRACTS IN ART. 
ENTERTAINMENT, AND PROFESSIONAL SPORTS 

§ 6750. Types of contracts governed by this chapter 
§ 6751. Contract not subject to disaffmnance if approved by court 
§ 6752. Court order setting aside net earnings for benefit of minor 
§ 6753. Modification or termination of order 
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PART 4. MEDICAL TREATMENT 

CHAPTER 1. DEF1NITIONS 
§ 6900. "Dental care" 
§ 6901. "Medical care" 
§ 6902. "Parent or guardian" 

CHAPTER 2. CONSENT BY PERSON 
HAVING CARE OF MINOR OR BY COURT 

§ 6910. Parent or guacdian may authorize care provider to consent 
§ 6911. Court consent 

CHAPTER 3. CONSENT BY MINOR 
§ 6920. Minor's capacity to consent to medical or dental care without consent of 

parent or guardian 
§ 6921. Minor's consent not subject to disaffirmance 
§ 6922. Consent by independent minor over 14 

§ 6923. Consent to donation of blood 
§ 6924. Consent by minor to mental health treatment or counseling 
§ 6925. Consent by minor to pregnancy treatment 

§ 6926. Consent by minor to treatment for cotrununicable disease 

§ 6927. Consent by rape victim.to treatment 
§ 6928. Consent by assault victim to treatment 
§ 6929. Consent by minor to drug or alcohol treatment 

PART 5. ENLISTMENT IN ARMED FORCES 
§ 6950. Court consent 

PART 6. EMANCIPATION OF MINORS LAW 

CHAPTER 1. GENERAL PROVISIONS 
§ 7000. Short title 
§ 700 1. Purpose and intent 
§ 7002. Conditions for Emancipation 

CHAPTER 2. EFFECT OF EMANCIPATION 
§ 7050. Emancipated minor considered over age of majority 
§ 705 I. Insurance contracts 
§ 7052. Stock, memberships, and property 

37.1 



Outline of Family Code 

CHAFfER 3. COURT DECLARATION OF EMANCIPATION 

Article 1. General Provisions 
§ 7110. Legislative intent 
§ 7111. Effect of declaration on benefits 

Article 2. Procedure for Deelaration 
§ 7120. Petition 
§ 7121. Notice 

§ 7122. Issuance of declaration of emancipation 
§ 7123. Writ of mandate 

Article 3. Voiding or Rescinding Deelaration 
§ 7130. Grounds for voiding or rescinding 
§ 7131. Petition to void declaration 
§ 7132. Petition to rescind declaration 
§ 7133. Notice 
§ 7134. Court order 
§ 7135. Effect of voiding or rescission on contract and property rights 

Article 4. Identification Cards and Information 
§ 7140. Depanment of Motor Vehicles records system and identification cards 
§ 7141. Good faith reliance on identification card 

§7142. Protection of public entities and public employees 
§ 7143. Notice of Department of Motor Vehicles if declaration voided or rescinded 

§7500. 
§7503. 
§7506. 
§7509. 
§7512. 
§7515. 
§7518. 
§7521. 
§7524. 
§7527. 
§7530. 

&7533. 
§7536. 

DIVISION 16. ADOPTION 

PART 1. DEFINITIONS 
Applicability of pan 
"Adoptive parent" 
"Agency adoption" 
"App licant" 
"Birth parent" 
"Delegated county adoption agency" 
"Department" 
"Full-service adoption agency" 
"Independent adoption" 
"Intercountry adoption" 
"Licensed adoption agency" 
"Noncustodial adoption agency" 
"Petitioner" 
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§7539. "Place for adoption" 
§7542. "Prospective adoptive parent" 

§7545. "Special-needs child" 

§7548. "Stepparent adoption" 

§7600. 

§7601. 

§7602. 

§7603. 
§7604. 

§7605. 
§7606. 

§7607. 

§7608. 

§7609. 
§761O. 

§7611. 

§7612. 
§7613. 

§7614. 

§7615. 
§7616. 

§7617. 
§7618. 

§7619. 

§7700. 

§7701. 

§7702. 

§7703. 

&7704. 

&7705. 

§7706. 

§7707. 

PART 2. ADOPTION OF UNMARRIED MINORS 

CHAPTERl.GENERALPROVffiIONS 
Minors eligible for adoption 

Required age difference between adoptive parents and child 

Consent of child over 12 

Consent of spouse of married adoptive parent 

Consent of parents 

Consent of mother 
Exception to requirement of parental consent 

Required provisions in forms 

Regulations concerning medical reports 

Advertising by unlicensed person prohibited 

Accounting report 
Closed hearings 

Examination by court; agreement; order of adoption 
Appearance by counsel for adoptive parent in military or Red Cross service 

Certificate of adoption 

New birth certificate naming deceased spouse 

Relationship between adopted child and adoptive parents 

Responsibility of birth parents terminated 
Name of child 

Children of Indian ancestry 

CHAPTER 2. AGENCY ADOPTIONS 
Relinquishment of child to department or licensed adoption agency 

Information to birth parents on status of adoption 
Statement to birth parents at time of relinquishment 

Notice to birth parent on termination of parental rights 

Custody by department or licensed adoption agency: petition only by 
prospective adoptive parents; consideration of long-term foster parents 

Consent to adoption of child: deceased persons; court order granting agency 
custody; guardian appointed 

Medical report on child and biological parents 

Photo-listing service 
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§7708. 
§7709. 
§7710. 
§7711. 
§7712. 
§7713. 
§7714. 
§7715. 
§7716. 
§7717. 
§7718. 
§7719. 
§7720. 

§7800. 
§7801. 
§7802. 
§7803. 
§7804. 
§7805. 
§7806. 
§7807. 
§7808. 
§7809. 
§781O. 
§7811. 
§7812. 

§7813. 
§78l4. 
§78l5. 
§78l6. 
&7817. 
§7818. 
§7819. 
§7820. 
§782l. 

Outline of Family Code 

Placement preferences regarding racial, ethnic, and religious background 
Good cause not to follow rules in Section 7708 
Search for families meeting racial or ethnic criteria 
Applicability of racial or ethnic criteria 
Investigation of prospective adoptive parents 
Adoption petition and order 
Conceabnent or removal of child from county 
Report of department or agency 
Fee 

Copy of report or fmdings to petitioner or attorney 
Appearance of prospective adoptive parents and child 
Notice to department of motion to withdraw or dismiss petition 
Unfavorable recommendation by department or agency 

CHAPTER 3. INDEPENDENT ADOPTIONS 
Legislative dec1aration concerning attorney-client relationship 
Selection of prospective adoptive parents 
Adoption petition and order 
Concealment or removal of child from county 
Notice to department of motion to withdraw or dismiss petition 
Removal of child from home of petitioners 
Duty of department or agency 
Investigation of proposed independent adoption: report 
Interview by department or agency 
Request to sign consent in presence of court 
Fee 
Investigation of prospective adoptive parents 
Interview by department or agency; counseling; assessment of adoptive 
family; report to Legislature 
Request for information on status of adoption 
Consent of birth parents to adoption 
Petition for withdrawal of consent 
Consent of agency or department 
Medical report on child and biological parents 
Statement to birth parents at time of consent 
Notice to birth parent on termination of parental rights 
Appeal from department or agency disapproval 
Copy of report or fmdings to petitioner or attorney 
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§7822. 
§7823. 

§7900. 
§7901. 
§7902. 
§7903. 
§7904. 
§790S. 
§7906. 
§7907. 
§7908. 
§7909. 
§791O. 
§7911. 
§79l2. 
§7913. 
§7914. 
§79IS. 
§7916. 
§7917. 

§79l8. 

§8000. 
§8001. 
§8002. 
§8003. 
§8004. 
§800S. 
§8006. 
§8007. 

Outline of Family Code 

Unfavorable recommendation by department or agency 
Appearance of prospective adoptive parents and child 

CHAPTER 4. INTERCOUNTRY ADOPTIONS 
Adoption services exclusively by licensed adoption agencies 
Department regulations 
Agency services 
Care, custody, and control of child; Medi-Cal eligibility 
Agency services for adoptions fmalized in foreign country 
Agreements of licensed adoption agencies with other agencies 

Agreement to share or transfer fmancia! responsibility 
Funding by fees 
Investigation of prospective adoptive parents 
Medical repon on child and biological parents 
Petition to adopt within 30 days of placement 
Adoption petition; order 
Concea1ment or removal of child from county 
Appearance of prospective adoptive parents and child 
Repon to court 
Copy of repon or fmdings to petitioner or attorney 
Notice to department of motion 10 withdraw or dismiss 
Unfavorable recommendation by licensed adoption agency 
Transfer of child to care of agency 

CHAPTER 5. STEPPARENT ADOPTIONS 
Adoption petition; order 
Investigation 
Cost of investigation 
Consent of birth parents to adoption 
Consent form 
Motion or petition to withdraw consent 
Notice of withdrawal or dismissal; dismissal where consent refused 
Appearance of prospective adoptive parent and child 

CHAPTER 6. VACA nON OF ADOPTION 
§8100. Petition to set aside adoption; order 

§81O 1. Coun order to county officer 
§8102. Limitation of actions 
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Outline of Family Code 

CHAPTER 7. DISCLOSURE OF INFORMATION 
§8200.. Confidentiality of records; certificate of adoption 
§8201. Information to public agencies and licensed adoption agencies 
§8202. Medical report 
§8203. Disclosure of identity of birth parents 
§8204. Waiver of confidentiality of adoption records 
§8205. Request for contact with biological sibling 
§8206. Release of letters, photographs, or other items of personal property 

§8300. 
§8301. 
§8302. 
§8303. 
§8304. 
§8305. 
§8306. 
§8307. 

§8320. 
§8321. 
§8322. 
§8323. 
§8324. 
§8325. 
§8326. 
§8327. 
§8328. 

PART 3. ADOPTION OF ADULTS AND MARRIED MINORS 

CHAPTER 1. GENERAL PROVISIONS 
Adoption of adult or married minor 
Consent of spouse of prospective adoptive parent 
Consent of spouse of proposed adoptee 
Adoption of more than one unrelated adult within one year 
N arne of adopted person 
Relationship of parent and child 
Relief from parental duties of birth parents 
Hearing open and public 

CHAPTER 2. PROCEDURE FOR ADULT ADOPTION 
Adoption agreement 
Petition for approval of adoption 
Setting matter for hearing 
Notice to and appearance by interested persons 
Appearance by prospective adoptive parent and proposed adoptee 
Court's discretion to require report 
Notice of hearing for developmentally disabled adult 
Report concerning person with developmental disability 
Hearing and order 

CHAPTER J. PROCEDURE FOR TERMINATING ADULT ADOPTION 
§8340. Petition to terminate relationship of parent and child 
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Outline of Family Code 
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. 
DIVISION 1. PRELIMINARY PROVISIONS AND DEFINITIONS 

Part 1. Prelimjnary Provisioos 
Part 2. Det"mitions 

PART 1. PRELIMINARY PROVISIONS 
§ 1. Title of code 
§ 2. Continuation of existing law 
§ 3. Construction of provision drawn from uniform act 
§ 4. Construction of amendments, additions. and repeals 
§ S. Effecl of headings in code 
§ 6. Certified mail sufficienl compliance with requiremenl of use of registered mail 
§ 7. Construction of code 
§ 8. Reference to statute includes amendmenu and additions 
§ 9. Reference 10 diVision, pari, cbapter, article, section, or part of section 
§ 10. Construction of teoses 
§ 11. Construction of singular and plural 
§ 12. Construction of terms "husband" and "wife" 
§ 13. Mesning of MsbaII" and ''may" 
§ 14. Severability of provisions 

§ I, Title or code 
1. This code shall be known as the Family Code. 
Comment. Section 1 is comparable 10 ponions of Sections 1 and 21 of the Civil Code. 

§ 2. Continuation or existing law 
2. A provision of this code, insofar as it is substantially the same as a previously 

existing provision relating to the same subject maner, shall be considered as a 
restatement and continuation thereof and not as a new enactment. 

Comment. Section 2 is the same as Section 2(a) of the Probate Code and is comparable 
10 Section 5 of the Civil Code. See also Gov'l Code II 9604 (lefeIem:e made in statule, 
chaner, or ordinance 10 provisions of one statute curled into another statute under 
circumstances in which they are required to be construed as restatements and contirmations 
and not as new enactments), 9605 (constIUction of amended statutory provision). 

A number ofleImS andphrases are used in the Comments 10 the sections of1hePamily Code 
10 indicale the sources of the sections and 10 describe how they compare with prior law. The 
following discussion is intended 10 provide guidance in intetpleting the lenninology most 
commonly used in the Comments. 

(1) Continues without change. A new provision "continues" a former provision "withoul 
change" if the two provisions are identical or nearly so. In some cases, there may be 
insignificanl technical differences, such as wheIe punctuation is changed without a change 
inmeaning. Some Comments may describe the relationship by simply stating that the Family 
Code provision "continues" or is Mthe same as" a former provision, or is ''the same as" a 
provision of a unifonn act. 

(2) Continues without substannvechange. Anew provision Mcontinues" afonneIprovision 
"without substantive change" if the substantive law remains the same but the language differs 
to an insignificant degree. 
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§ 3 Div~ 1. Preliminary Provisions and Def~ 

(3) Restates without substantive change. A new provision "restates" a former provision 
''without substantive change" if the substantive law remains the same but the language differs 
to a significant degree. Some Comments may describe the new provision as being the "same 
in substance." 

(4) Exceptions, additions, omissions. If part of a fonner provision is "continued" or 
"restated, .. the Comment may say that the fonnerprovision is continued or restated but also 
note the specific differences as "exceptions to," "additions to," or "omissions from" the 
fonner provision. 

(5) Generalizes, broadens, restates in general terms. A new provision may be described 
as "generalizing," ''broadening,'' or "restating in general terms" a provision of prior law. This 
description means that a limited rule has been expanded to cover a broader class of cases. 

(6) Supersedes, replaces. A provision "supersedes" or "replaces" a fonnerprovision if the 
new provision deals with the same subject as the fonner provision but treats it in a 
significandy different manner. 

(7) New. A provision is described as "new" where it has no direct source in prior statutes. 
(8) Drawnjrom, similar to, consistent with. A variety of terms are used to indicate a source 

for a new provision, typically a source otherthan California statutes. Forexample, a provision 
may be "drawn from" a uniform act, model code, or the statutes of another state. In these 
cases, it may be useful to consult any available commentary or interpretation of the source 
from which the new provision is drawn for background information. 

(9) Codifies. A Comment may state that a new provision "codifies" a case-law rule that 
has not previously been enacted into statutory law. 

(10) Makes clear, clarifies. A new provision may be described as "making clear" a 
particular rule or "clarifying" a rule as a way of emphasizing the rule, particularly if the 
situation under prior law was doubtful or contradictory. 

(11) Statement in Comment that section is "comparable" to another section. A Comment 
may state that a provision is "comparable" to another provision. If the Comment to a section 
notes that another section is "comparable," that does not mean that the other section is the 
same or substantially the same. The statement is included in the Comment so that the statute 
user is alerted to the other section and can review the cases under that section for possible use 
in interpreting the section containing the statement in the Comment. 

§ 3. Construction or provision drawn from unirorm act 
3. A provision of this code, insofar as it is the same in substance as a provision of 

a unifonn act, shall be so construed as to effectuate the general purpose to make 
uniform the law in those states which enact that provision. 

Comment. Section 3 is the same as Section 2(b) of the Probate Code. Some of the 
provisions of this code are the same as or similar to provisions of uniform acts. Section 3 
provides a rule for interpretation of these provisions. Provisions of the Family Code drawn 
from uniform acts include: 

Uniform Premarital Agreement Act (§§ 1600-1617). 
Uniform Parentage Act (§§ 1700-1840). 
Uniform Act on Blood Tests to Determine Paternity (§§ 1880-1887). 
Uniform Divorce Recognition Act (§§ 2450-2453). 

44 



c 
D" C' 1 Prel" Pro .. and Defi .:J IVlSlon. nnmary VISions 1II1tmns 

Uniform Qilld Custody Jurisdiction Act (§§ 3400-3425). 
Uniform Reciprocal Enforcement of Soppott Act (§§ 4800-4854). 

§4 

See also Sections 3300-3310 (Interstate Compact on Placement of Children) and Section 
3401(a)(9), (b) (construction ofUniforrn Child Custody Jurisdiction Act). 

Section 3 supersedes former Civil Code Sections 253, 5003, and 5301, Code of Civil 
Procedure Section 1651, and Evidence Code Section 891. 

§ 4. Construction of amendments, additions, and repeals 

4. (a) As used in this section: 
(1) "New law" means either of the following, as the case may be: 
(A) The act that enacted this code. 
(B) The act that makes a change in this code, whether effectuated by amendment, 

addition, or repeal of any provision of this code. 
(b) "Old law" means the applicable law in effect before the operative date of the new 

law. 
(c) "Operative date" means the operative date of the new law. 
(b) This section governs the application of the new law except to the extent 

otherwise expressly provided in the new law. 
(c) Subject to the limitations provided in this section, the new law applies on the 

operative date to aU matters governed by the new law, regardless of whether an event 
occurred or circumstance existed before, on, or after the operative date, including, but r not limited to, commencement of a proceeding, making of an order, or taking of an 

'---. action. 
(d) If a document orpaperis filed before the operative date, the contents, execution, 

and notice thereof are governed by the old law and not by the new law; but any 
subsequent proceedings taken after the operative date concerning the document or 
paper, including an objection or response, a hearing, an order, or other matter relating 
thereto is governed by the new law and not by the old law. 

(e) If an order is made before the operative date, or any action on an order is taken 
before the operative date, the validity of the order or action is governed by the old law 
and not by the new law. Nothing in this subdivision precludes proceedings after the 
operative date to modify an order made, or alter a course of action conunenced, before 
the operative date to the extent proceedings for modification of an order or alteration 
of a course of action of that type are otherwise provided in the new law. 

(f) No person is liable for any action taken before the operative date that was proper 
at the time the action was taken, even though the action would be improper if taken 
on or after the operative date, and the person has no duty, as a result of the enactment 
of the new law, to take any step to alter the course of action or its consequences. 

(g) If the new law does not apply to a matter that occurred before the operative date, 
the old law continues to govern the matter notwithstanding its repeal or amendment 

( by the new law. 

\..-
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(h) If a party shows, and the court detennines, that application of a particular 
provision of the new law or of the· old law in the manner required by this section or ) 
by the new law would substantially interfere with the effective conduct of the 
proceedings or the rights of the parties or other interested persons in connection with 
an event that occurred or cin:umstance that existed before the operative date, the court 
may, notwithstanding this section or the new law, apply either the new law or the old 
law to the extent reasonably necessary to mitigate the substantial interference. 

Comment. Section 4 provides general transitional roles applicable to changes in the 
Family Code. The section is drawn from Section 3 oCthe Probate Code. The section applies 
both to the act which enacted the Family Code and to any subsequent act which changes the 
code. whether the change is effectullled by amendment, addition, or repeal of a provision of 
the code. 

The roles Stilled in Section 4 are general provisions thai apply absent a special role stated 
in the new law. Special roles may defer or accelerate application of the new law despite the 
general roles stated in Section 4. See subdivision (b). 

The general role prescribed in subdivision (c) is thlll a new law applies immediately on its 
operative dille to all mlllters, including pending proceedings. The general role is qualified 
by the exceptions listed in subdivision (d) (contents. execution, and notice of papers and 
documents are governed by the law applicable when the paper or document was filed). 
subdivision (e) (orders are governed by the law applicable when the order was made, subject 
to any applicable modification procedures). and subdivision(f) (acts are governed by the law 
applicable when the act was done). 

Where a new law fails to address a matter that occurred before its operative dille. ) 
subdivision (g) makes clear that old law continues to govern the malter. 

Because it is impractical to attempt to deal with all the possible transitional problems thlll 
may arise in the application of the new law to various circumstances. subdivision (b)provides 
a safety-valve that permits the countovaty the appIicationofthe new law where there would 
otherwise be a subStlllttial impairment of procedure or justice. This provision is intended to 
apply only in the extreme and unusual case. and is not intended to excuse compliance with 
the basic transitional provisions simply because of minor inconveniences or minor impacts 
on expectations or other interests. 

In addition to governing other substantive provisions, Section 4 also governs itself. It 
therefore becomes operative on the dille the Family Code becomes operative and applies to 
provisions enacted and operative before. on. or after thlll dille. 

§ 5. Effect of headings in code 

5. Division, part, chapter, article, and section headings do not in any manner affect 
the scope. meaning, or intent of the provisions of this code. 

Comment. Section 5 is a standard provision found in recently enacted codes. See. e.g., 
Prob. Code § 4. 
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§ 6. Certified mail sumclent compliance with reqUirement of use of registered 
mail 

6. IT a notice or other communication is required by this code to be mailed by 
registered mail, the mailing of the notice or other communication by certified mail is 
deemed to be sufficient compliance with the requirements of law. 

Comment. Section 6 is the same in substance as Section 17 of the Civil Code. 

§ 7. Construction of code 

7. Unless the provision or context otherwise requires, these general provisions and 
rules of construction govern the construction of this code. 

Comment. Section 7 is a standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 6. See also the Comment to Section 2. 

§ 8. Reference to statute includes amendments and additions 

8. Whenever a reference is made to any portion of this code or to any other law, the 
reference applies to all amendments and additions heretofore or hereafter made. 

Comment. Section 8 is a standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 7. The rule stated in Section 8 applies unless the provision or context otherwise 
requires. See Section 7. See also Gov't Code § 9604 (reference made in statute, charter, or 
ordinance 10 provisions of one statute carried into another statute under circumstances in 
which they are required to be construed as restatements and continuations and nol as neW 
enactments). 

§ 9. Reference to division, part, chapter, article, section, or part of ~ion 

9. Unless otherwise expressly stated: 
(a) "Division" means a division of this code. 
(b) "Part" means a part of the division in which that term occurs. 
(c) "Chapter" means a chapter of the division or part, as the case may be, in which 

that term occurs. 
(d) "Article" means an article of the chapter in which that term occurs. 
(e) "Section" means a section of this. code. 
(f) "Subdivision" means a subdivision of the section in which that term occurs. 
(g) "Paragraph" means a paragraph of the subdivision in which that term occurs. 
(b) "Subparagraph" means a subparagraph of the paragraph in which that term 

occurs. 

Comment. Section 9 is a standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 8. For a comparable provision, see Civil Code § 14(6). 

§ 10. Construction oftenses 

10. The present tense includes the past and future tenses, and the future, the present. 

Comment. Section 10 is comparable to a portion of Section 14 of the Civil Code and is 
a standard provision found in recently enacled codes. See, e.g., Prob. Code § 9. The rule 
stated in Section 10 applies unless the provision or context otherwise requires. See Section 
7. 
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§ n. Construction of singular and plural 

11. The singular number includes the plural, and the plural, the singular. 

Comment. Section II is comparable to aportion of Civil Code Section 14 and is a standard 
provision found in recently enacted codes. See, e.g., Prob. Code § 10. The role stated in 
Section 11 applies unless the provision or context otherwise requires. See Section 7. 

§ 12. Construction of terms "busband" and ''wife'' 

12. As used in the Family Law Act, other than in Division 3 (commencing with 
Section 3(0), the terms "husband" and "wife" refer to persons who are lawfully 
married to each other and to persons who were previously lawfully married to each 
other. 

Comment. Section 12 continues fonner Civil Code Section 4350.5 without substantive 
change. "Family Law Act" is defined in Section 85. The role stated in Section 12 applies 
unless the provision or context otherwise requires. See Section 7. 

Note: Should the pbrase "As used in this cocie, other than in Divisions 3 (commencing 
with Section 300), 15 (commencing with Section 6500), and 16 (commencing with 
Section 7500)," be substituted for the pbrase "As used in the Family Law Act, other than 
Division 3 (commencing with Section 300)" which is now used in Section 12? 

Should Section 12 be moved into Part 1 (commencing with Section SO) so that it would 
be with the definitions? 

§ 13. Meaning of "sball" and "may" 

13. "Shall" is mandatory and "may" is permissive. 

Comment. Section 13 is a standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 12. The inclusion of Section 13 in the Family Code makes it unnecessary to 
continue the special provision to the same effect that fonnerly was found in Code of Civil 
Procedure Section 1732 (Family Conciliation Court Law), now Part 1 (conunencing with 
Section 6400) of Division 14 of the Family Code. 

§ 14. Severability of provisions 
14. If any provision or clause of this code or application thereof to any person or 

circumstances is beld invalid, the inValidity does not affect other provisions or 
applications of the code which can be given effect without the invalid provision or 
application, and to this end the proviSions of this code are severable. 

Comment. Section 14 is a standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 11. 

PART2. DE~ONS 
§ 50. Application of def"JDitions 
§ 55. "Abuse" 
§ 57. "Affmily" 
§ 60. "Cohabitant"; "former cohabitant" 
§ 65. "Communily properly" 
§ 67. "Counly" 
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§ 70. "Domesticviolence" 
§ 75. ''Domestic violence prevention order" 
§ 80. "Employee pension benefit plan" 
§ 85. "Family Law Act" 
§ 90. "Family or household member" 
§ 92. ''Family support" 
§ 95. "Income and expense declaration" 
§ 100. "Joint cWl1ody" 
§ 105. "Joint legal custody" 
§ 11 O. "Joint pbysical custody" 
§ 115. "Ptopeny declaration" 
§ 125. "Quasi-community mptrt\1Opei ...... rty .. 
§ 130. "Sepante property" 
§ 135. ''Sole legal custody" 
§ 140. "Sole physical custody" 
§ 142. "Spousal support" 
§ 145. "State" 
§ 150. "Support" 
§ 155. "Support order" 

§ 50. Application of definitions 

§ 50 

50. Unless the provision or context otherwise requires, the definitions and rules of 
constmction in this part govern the constmction of this code. 

Comment. Section 50 isa standard provision found in recently enacted codes. See, e.g., 
Prob. Code § 20. The introdtlctory poruon of Section 50 recognizes that the context of a 
particular section may require that a word or phrase used in that section be given a meaning 
different from the definition provided in this part. See also Sections 12 (construction of tenos 
"husband" and "wife"), 13 (meaning of"shal1" and "may"). 

Note: Should there be a general definition of ''judgment'' to include a court order 
or decree or of"order" to include ajudgment or decree? In some sections, only the word 
"judgment" is used; in others, the phrasejudgmeDt, order, or decree is used; iD others, 
only the word "order" is used. There appears to be DO reason for the differeDt phrases 
used. Should "judgment" be used uDiformly in place of "decree" and "order"? 

§ 55. "Abuse" 

55. "Abuse" means inteutionally orrecklessly causing or attempting to cause bodily 
injury, or sexual assault, or placing Mother person in reasonable apprehension of 
immineut serious bodily injury to himself, herself, or another. 

Comment. Section 55 continues subdivision (a) of former Code of Civil Procedure 
Section 542 (as amended by 1990 Cal. Stat. ch. 752 § 2) without substantive change except 
that the scope of the former provision has been expanded by Section 55 to cover the entire 
Family Code. The fonnerprovision applied to former Chapter 4 (commencing with Section 
540) of Title 7 of Part 2 of the Code of Civil Procedure (the fonner Domestic Violence 
Prevention Act), now Division 12 (commencing with Section 5500) of the Family Code. 
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§ 57 Dive 1. Preliminary Provisions and DemOns 
Former Civil Code Section 4608 (determining best interest of child in custody proceeding) 
adopted the definition by a reference to former Code of Civil Procedure section 542. 

§ 57. "Amnity" 

57. "Affinity," when applied to the marriage relation, signifies the connection 
existing in consequence of marriage, between each of the married persons and the 
blood relatives of the other. 

Comment. Section 57 duplicates subdivision 9 of Section 17 of the Code of Civil 
Procedure. 

§ 60. "Cohabitant"; ''former cohabitant" 

60. "Cohabitant" means a person who regularly resides in the household. "Fonner 
cohabitant" means a person who fonnerly regularly resided in the household. 

Comment. Section 60 continues subdivision (c) of former Code of Civil Procedure 
Section 542 (as amended by 1990 Cal. Stat. ch. 752 § 2) without substantive change except 
that the scope of the former provision has been expanded by Section 60 to cover the entire 
Family Code. The former provision was limited to former Chapter 4 (cORUllencing with 
Section 540) ofTitle 7 of Part 2 of the Code of Civil Ptocedure (the fanner Domestic Violence 
Prevention Act), now Division 12 (cormnencing with Section 5500) of the Family Code. 

§ 65. ''Community property" 

65. Community property is property that is community property under Part 2 
(commencing with Section 760) of Division 4. 

Comment. Section 65 is included for drafting convenience. See also Sections 751 
(respective interests of spouses in cormnunity property during marriage), 901 ("conununity 
property" defined for purposes of provisions relating to Liability of marital property). 

§ 67. ''County'' 

"County" includes city and county. 

Comment. Section 67 duplicates a portion of Civil Code Section 14. 

§ 70. "Domestic violence" 

70. "Domestic violence" is abuse perpetrated against anYlof the following: 
(a) A spouse, fanner spouse, cohabitant, former cohabitant, any other adult person 

related by consanguinity or affinity within the second decree, or a person with whom 
the respondent has had a dating or engagement relationship. 

(b) A person who is the parent of a child and the presumption applies that the male 
parent is the father of any child of the female parent pursuant to the UnifonnParentage 
Act (Part I (commencing with Section 1700) of Division 5). 

Comment. Section 70 continues subdivision (b) of former Code of Civil Procedure 
Section 542 (as amended by 1990 Cal. Stat. ch. 752 § 2) without substantive change except 
that the scope of the former provision has been expanded by Section 70 to cover the entire 
Family Code. The former provision was limited to former Chapter 4 (conunencing with 
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Section 540)ofTitle 7 of Part 2 of the Code of Civil Procedure (the fonner Domestic Violence 
Prevention Act), now Division 12 (commencing with Section 5500) of the Family Code. 
However, other provisions formerly found in the Civil Code adopted the definition of 
domestic violence in fonner Section 542 by reference. See, e.g., fonnerCivil Code Sections 
4600.1, 4607, 4607.2, and 4608.1. The definition also appeared to apply to the term 
"domestic violence" used in fonner Civil Code Section 4351.6. See also Sections 55 
(defining "abuse"), 60 (defining "cohabitant" and "fonner cohabitant"), 75 (defining 
"domestic violence prevention order"). 

§ 75. "Domestic violence prevention order" 

75. "Domestic violence prevention order" m~ any of the following: 
(a) An order made pursuant to subdivision (a), (b), or (c) of Section 1800 (ex parte 

order under Uniform Parentage Act). 
(b) An order described in subdivision (a), (b),or(c) of Section 1800 made pursuant 

to Section 1810 (order after notice and hearing under Uniform Parentage Act). 
(c) An order included in the judgment pursuant to Section 1840 (Uniform Parentage 

Act). 
(d) An order made pursuant to subdivision (b), (c), or (d) of Section 1900 (order in 

pending nullity or dissolution proceeding). 
(e) An order made pursuant to Section 1910 (order in judgment in nullity or 

dissolution proceeding). 
(f) An order described in paragraph (I), (2), or (3) of subdivision (a) of Section 5550 

made pursuant to subdivision (a) or (b) of Section 5550 (ex parte order under 
Domestic Violence Prevention Law). 

(g) An order issued under Part 5 (commencing with Section 5600) of Division 12 
(ex parte emergency protective order under Domestic Violence Prevention Law). 

(h) An order described inparagraph(1),(2),or(3)ofsubdivision (a) of Section 5550 
made pursuant to subdivision (a) or (b) of Section 5750 (order afternotice and hearing 
made under Domestic Violence Prevention Law). 

Comment. Section 75 is a new provision included for drafting convenience. The term 
"domestic violence prevention order" is used in Sections 3101,3110.5, 3177,3192, and5518. 

§ 80. ''Employee pension benefit plan" 

80. "Employee pension benefit plan" includes public and private retirement, 
pension, profit sharing, stock bonus, thrift, and similarplans of deferred compensation, 
whether of the defmed contribution or defined benefit type. 

Comment. Section 80 continues fonner Civil Code Section 4363.3 without substantive 
change except that the term "employee pension benefit plan" is defined for the entire Family 
Code. The former provision was limited to former Part 5 (commencing with Section 4000) 
of the Civil Code (the former Family Law Act). For a special defmition of "employee benefit 
plan" as used in Section 755, see that section. 
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§ 85. "Family Law Act" 

85. "Family Law Act" means the following provisions of this code: 
(a) Division 1 (commencing with Section 1). 
(b) Division 2 (commencing with Section 200) 
(c) Division 3 (commencing with Section 300). 
(d) Division 4 (commencing with Section 700). 
(e) Division 5 (commencing with Section 1700). 
(f) Division 6 (commencing with Section 1900). 
(g) Division 7 (commencing with Section 2200). 
(h) Division 8 (commencing with Section 2300). 
(i) Division 9 (commencing with Section 2500). 
(j) Division 10 (commencing with Section 3000). 
(k) Division 11 (commencing with Section 3500). 
(I) Division 12 (commencing with Section 5500). 
(m) Division 13 (commencing with Section 6000). 
(n) Division 14 (commencing with Section 6400). 

Comment. Section 85 is a new provision that is included for convenience. The provision 
supersedes fonnerCivil Code Section 4000, which provided that former Part 5 (commencing 
with fonner Section4OOO) of the Civil Code "shall beknown and may be cited as 'The Family 
Law Act' ." Many of the provisions listed in Section 85 fonnerly were found in former Pan 
5 (commencing with fonner Section 4000) of the Civil Code, but other provisions not 
fonnedy found in former Part 5 are also included within "the Family Law Act" as defined 
in Section 85. NO! included as part of the Family Law Act are Divisions 15 (Minors) and 16 
(Adoption). 

Note: Should tbe CGIIcept be retained tbat particalar portions of tile Family Code are 
to be designated as the "Family Law Act"'! Some provisions of the Family Code 
formerly were limited in their application to Part 5 of the Civil Code (The Family Law 
Act). Sbould these provisions be made applicable to tbe entire Family Code or, wbere 
appropriate, sboUId tbese provisions be restricted toparticalar portions of the Family 
Code, thus avoidilll the use of the designation "Family Law Act"? 

§ 90. "Family or bousehold member" 

90. "Family or household member" means a spouse, former spouse, parent, child, 
any other person related by consanguinity or affmity within the second decree, or any 
person who regularly resides in the household, or who, within the previous six months, 
regularly resided in the household. 

Comment. Section 90, which is a new definition that covers the entire Family Code, is 
the same as subdivision (a)(3) ofPena! Code Section 12028.5. The section also is the same 
as subdivision (c) offormerCode of Civil Procedure Section 542 (as that section existed prior 
to its amendment by 1990 Cal. Stat. ch. 752 § 2). 

Note: Should ''family or bousebold member" be def'med to adopt Iallluage used in 
subdivision (b )(1) offormer Section 542 (as amended by 1990 Cal. Stat. cb. 752 § 2), now, 
Section 70(a)1 The 1990 amendment made revisions to substitute "cohabitant" and J 
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DiVisiC;l. Preliminary Provisions and Defini;?ns § 92 

''former cohabitant" for the language "any other persOn who regularly resides in the 
household, or who within the last six months regularly resided in the household," which 
was used in former Section 542 prior to the 1990 amendment of the SectiOIL Should 
cohabitant and former cohabitant be substituted for "famHy or household member" as 
used in the Family Code? 

§ 92. "Family support" 
92. "Family support" means an agreement between the parents, or an order or 

judgment, that combines child support imd spousal support without designating the 
amount to be paid for child support and the amount to be paid for spousal support. 

Comment. Section 92 is drawn from the first and second sentences of subdivision (d) of 
former Civil Code Section 4811. 

§ 95. "Income and expense declaration" 
95. "Income and expense declaration" means the fonn for an income and expense 

declaration in family law matters adopted by the ludicial Council. 
Comment. Section 95 generalizes the third sentence of subdivision (a) of fonner Civil 

Code Section 4357.5. Former Section 4357.5 applied ooly to expedited suppon orders, 
whereas Section 95 applies to the entire Family Code. 

§ 100. "Joint custody" 
100. "loint custody" means joint physical custody and joint legal custody. 

Comment. Section 100 continues subdivision (d)(l) offonnerCivil Code Section 4600. 5 
without substantive change except that the scope of the fOIDlerprovision has been expanded 
by Section 100 to cover the entire Family Code. The fonnerprovision was limited to former 
Pan 5 (commencing with Section 4000) of the Civil Code (the fonnerFamily Law Act). See 
also Sections 105 ("joint legal custody" defined), 110 ("joint physical custody" defined). 

§ lOS. "Joint legal custody" 
105. "loint legal custody" means that both parents shall share the right and the 

responsibility to make the decisions relating to the health, education, and welfare of 
a child. 

Comment. Section lOS continues subdivision (d)(S) of former Civil Code Section4600.S 
without substantive change except that the scope of the former provision has been expanded 
by Section 105 to cover the entire Family Code. The fonnerprovision was limited to former 
Pan S (commencing with Section 4000) of the Civil Code (the former Family Law Act). 

§ 110. "Joint physical custody" 
110. "loint physical custody" means that each of the parents shall have significant 

periods of physical custody. loint physical custody shall be shared by the parents in 
such a way so as to assure a child of frequent and continuing contact with both parents. 

Comment. Section 110 continues subdivision (d)(3) offoIDler Civil Code Section 46OO.S C without substantive change except that the scope of the fonnerprovision has been expanded 
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by Section 110 to cover the entire Family Code. The former provision was limited to fonner 
Part 5 (cormnencing with Section 4000) of the Civil Code (the fonner Family Law Act). 

§ US. "Property declaration" 
115. "Property declaration" means the fonn for a property declaration in family law 

matters adopted by the Judicial Council. 

Comment. Section 115 is a new provision designed to pennit easy reference to the 
property declaration fonn adopted by the Judicial Council. See also Section 95 (income and 
expense declaration). 

§ 125. "Quasi-community property" 
125. "Quasi-community property" means aU real or personal property, wherever 

situated, heretofore or hereafter acquired in any of the following ways: 
(a) By either spouse while domiciled elsewhere which would have been community 

property if the spouse who acquired the property had been domiciled in this state at 

the time of its acquisition. 
(b) In exchange for real orpersona1 property, wherever situated, which would have 

been community property if the spouse who acquired the property so exchanged had 
been domiciled in this state at the time of its acquisition. 

Comment. Section 125 continues former Civil Code Section 4803 without substantive 
change except that the scope of the former provision has been expanded by Section 125 to 
cover the entire Family Code. The fonner provision was limited to former Part 5 
(conunencing with Section 4000) of the Civil Code (the fonner Family Law Act). 

By deIming"quasi-community propeny" 10 include all property, wherever situated, which 
would have been treated as community property had the acquiring spouse been domiciled in 
California at the time of acquisition, Section 125 insures that the division of marital property 
upon judgment of nullity or upon dissolution of the marriage or legal separation will not be 
controlled by the fortuity of when or where the property was initially acquired. Section 125 
makes clear that property of the type described in Sections TI2, TI3, and 781 is not quasi
conmnmityptopeny. ForbackgroundonformerCivilCodeSection4803,seeRecommendmion 
Relating to Quasi-CornmwUty Property, 9 Cal. 1. Revision Comm'n Reports 113 (1969). 

§ 130. "Separate property" 
130. SeparateplOperty is property that is separate property underPart 2 (commencing 

with Section 760) of Division 4. 

Comment. Section 130 is included for drafting convenience. See also Seclion 3515 
(deflDing "separate property" for purposes of support). 

§ 135. "Sole legal custody" 
135. "Sole legal custody" means that one parent shall have the right and the 

responsibility to make the decisions relating to the health, education, and welfare of 
a child. 
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Comment. Section 135 continues subdivision (d)(4) offonnerCivil Code Section 4600.5 
without substantive change except thai the scope of the fonnerprovision has been expanded 
by Section 135 to cover the entire Family Code. The fonnerprovision was limited to former 
Pan 5 (commencing with Section 40(0) of the Civil Code (the fonner Family Law Act). 

§ 140. ''Sole pbysieal custody" 
140. "Sole physical custody" means that a child shall reside with and under the 

supervision of one parent. subject to the power of the court to order visitation. 

Comment. Section 140 continues subdivision (d)(2) offormer Civil Code Section 4600.5 
withOut substantive change except thai the scope of the formerprovision has been expanded 
by Sectioil14O to cover the entire Family Code. The fonnerprovision was limited to former 
Pan 5 (commencing with Section 4000) of the Civil Code (the former Family Law Act). 

§ 142. ''Spousal support" 
142. "Spousal support" means support of the busbandor wife of the obligor. As used 

in this section, "husband" and "wife" refer to persons who are lawfully married to each 
other and to persons wbo were previously lawfully married to each other. 

Comment. Section 142 is intended for drafting convenience. The second sentence 
continues former Civil Code Section 4350.5 (continued as Section 12 of the Family Code) 
insofar as the former section applied to support. As used in a particular provision, this 
definition does nol apply if the provision or context otherwise requires. See Section 50. 

§ 145. ''State'' 
145. "State" means a state of the United States. the District of Columbia, the 

Commonwealth of Puerto Rico, or any territory or insular possession subject to the 
jurisdiction of the United States. 

Comment. Section 145 is a new provision drawn from subdivision (a) of former Civil 
Code Section 241 but the definition is expanded by Section 145 to cover the entire Family 
Code. Former Section 241 did not apply to former Part 5 (commencing with Section 4000) 
of the Civil Code (the fonner Family Law Act). 

§ 150. ''Support'' 
150. "Support" refers to a support obligation owing on behalf of a child, spouse, 

or family, and where appropriate also refers to past due support or arrearages. 
"Support," when used with reference to a minor child, includes maintenance and 
education. 

Comment. Section 150 is intended for drafting convenience. The first sentence is drawn 
from subdivision (h) of former Civil Code Section 4390 (as amended by 1990 Cal. Stal. ch. 
411 § 1), now Family Code Section 5218. As used in a particular provision, this all inclusive 
definition does not apply if the provision or context otherwise requires. See Section 50. 
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§ 155. "Support order" , 

155. "Support order" means a judgment, decree, or order of support in favor of an 
obligee, whether temporary or final, or subject to modification, termination, or 
remission, regardless of the kind of action or proceeding in which it is entered. 

Comment. Section 155 provides a general definition of "suppon older" that is the same 
in substance as the definition of "support order" provided in the Uniform Reciprocal 
Enforcement of Suppert Act wbich is continued in Family Code Section 4802(k). As used 
in a particular provision, this all inclusive definition does not apply if the provision or context 
otherwise requires. See Section SO. 
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DIVISION 2. GENERAL PROVISIONS 
Pan 1. Jurisdiction of Courts 
Pan 2. General Procedural Provisions 
Pan 3. Temporary Restraining Order in Summons 
Pan 4. Temporary Resttaining Orders and Support Orders Made Witboul Notice 
Pan S. Employee Pension Benefit Plan as Party 
Part 6. Provisions for Anomey' s Fees and Costs 
Part 7. Enforcement of Judgments. Orders. and Decrees 

PART 1. JURISDICTION OF COURTS 
§ 200. Jurisdiction of court in pmreedinp under Family Law Act 
§ 201. Order or judgment not enforceable against employee pension benefit plan unless pian joined 

as party to pmreeding 
§ 202. Jurisdiction over property of spouse whete setVice by publication 

§ 200. Jurisdiction of court in proceedings under Family Law Act 
200. In proceedings under the Family Law Act, the superior conn bas jurisdiction 

to inquiIe into and render any judgment and make such orders as are appropriate 
concerning the following: 

(a) The status of the marriage. 
(b) The custody and support of minor children of the marriage and children for 

whom support is authorized under Part 2 (commencing with Section 3900) of Division 
11. 

(c) The support of either party. 
(d) The settlement of the property rights of the parties. 
(e) The award of attomey's fees and costs. 
Comment. Section 200 continues the fll'St ponion of former Civil Code Section 4351 

without substantive change. The substance of the remainder of fanner Section 4351 is 
continuedinSection 201. See Section 85 ("Family Law Act" defined). See also Section 2556 
(continuing jurisdiction to award community propeny or adjudicate debts). 

Note: Should Section :ZOO be expanded to apply to the entire Family Code? See also 
Section 3550 (jurisdidionofcourlincivUsapporlactioosand the Note to Section 3550). 

§ 201. Order or judgment not enforceable against employee pension benefit plan 
unless plan joined as party to proceeding . 

201. An order or judgment under Section 200 is not enforceable against an 
employee pension benefit plan unless the plan has been joined as a party to the 
proceeding. 

Comment. Section 201 continues the last ponion of fonner Civil Code Section 4351 
without substantive change. The substance of the remainder of fonner Section 4351 is 
continued in Section 200. See also Sections 80 ("employee pension benefit plan" defmed). 
250-260 (employee pension benefit plan as pany). A judgment fur supponmay be enforced 
against an employee pension benefit plan regardless of whether the plan has been joined as r apany. See Section 5103. 
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§ 202. Jurisdiction over property of spouse whe~ service by publication 
202. When service of summons is made pursuant to Section 415.50 of the Code of 

Civil Procedure upon a spouse in a proceeding under the Family Law Act, the court, 
without the aid of attachment thereof or the appointment of a receiver, shall have and 
may exercise the same jurisdiction over all of the following: 

(a) The community real property of the spouse so served situated in this state as it 
has or may exercise over the community real property of a spouse in a proceeding 
under the Family Law Act who is personally served with process within this state. 

(b) The quasi-community real property of the spouse so served situated in this state 
as it has or may exercise over the quasi-community real property of a spouse in a 
proceeding under the Family Law Act who is personally served with process within 
this state. 

Comment. Section 202 cominues former Civil Code Section 4813 without substantive 
change. See also Sections 65 ("community property" defined), 85 ("Family Law Act" 
defined), 125 ("quasi-coilunlUlity pIoperty" defined). 

PART 2. GENERAL PROCEDURAL PROVISIONS 
§ 210. Rules of practice and procedure 
§ 211. Responsive pleading 
§ 212. Responding pany's request for affirmative relief alternative 10 moving pany's requested 

relief 
§ 213. Appearance in opposition 10 order made during pendency of objection 10 jurisdiction not a 

general appearance """""' 
§ 214. Joinder ofinleresled person and employee pension benefil plan as parties ...J 
§ 21S. Private trial 
§ 216. Evidence collected by eavesdropping 
§ 217. Payment of obligation directly 10 creditor 
§ 218. Assignmenl of rigblS 10 reimbursement under health plan 
§ 219. Appeal ofbifun:ated issue 
§ 220. Service of notice prerequisite to validity of modification of judgment or subsequent order 

§ 210. Rules of practice and procedure 
210. Notwithstanding any other provision of law, the Judicial Council may provide 

by rule for the practice and procedure in proceedings under the Family Law Act. 

Comment. Section 210 continues former Civil Code Section 4001 without substantive 
change. See also Section 85 ("Family Law Act" defined). For other provisions relating to 
Judicial Council rules, see, e.g., Sections 214, 219, 256,1908,2321,2331. Forprovisions 
relating to Judicial Council forms, see, e.g., 95,115,252,2250,2401,2402,3417,3634, 
3668,3694, 3nZ, 5512, 5519, 5295. See also Sections 2400 (adjusting maximum amounts 
of allowable debts and accounts for purposes of summary dissolution to reflect change in 
value of dollar), 1406 (summary dissolution brochure), 3153 (guidelines for determining 
eligibilityforcountypaymentofcounsel),3161 (uniform standardsofpractice formediation), 
6416 (training program), 6450-6452 (duties in connection with statewide coordination of 
family mediation and conciliation services). See also Welfare and Institutions Code §§ 
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Division 2. General Provisions § 211 

11475.3 (report concerning computer compatible family 1aw fonns), 11475.5 (publication 
describing procedures for collection and payment of child and spousal support). 

Note: Should this provision be expauded to apply to the entire Family Code? Should 
the specif"re promioRS for rules aud forms (listed in Comment to Section 210) be 
superseded by Section 110? 

§ 211. RespoDsive pleading 

211. In proceedings under the Family Law Act, a responsive pleading, if any, shall 
be filed and served upon the other party within 30 days of the date of the service upon 
the respondent of a copy of the petition and summons. 

Comment. Section 211 continues former Civil Code Section 4355 without substantive 
change. See also Section 85 ("Family Law Act" defined). 

§ 212. RespondiDg party's request for affirmative relief alternative to moving 
party's requested relief 

212. In a proceeding under the Family Law Act, in a hearing on an order to show 
cause, or on a modification thereof, or in a hearing on a motion, other than for 
contempt, the responding party may seek affinnative relief alternative to that 
requested by the moving party, on the same issues raised by the moving party, by filing 
a responsive declaratioD within the time set by statute or rules of court. 

Comment. Section 212 continues former Civil Code Section 4355.6 without substantive 
change. The introductory phrase limiting the scope of Section 212 to aproceeding under the 
Family Law Acthas been added to make clear the provision only applies to proceedings under 
that act. See also Section 85 ("Family Law Act" defined). 

Note: What is the meauingofthe phrase "or on a modification thereof" whkh is used 
in Section 112? 

The scope of application of existing Civil Code Sedlon 4355.6 is unclear. Should 
Section 112 be limited to proceedings under tbe Family Law Act (as provided in the 
section) or should it apply to the entire Family Code? Foreltlmple, should Section 112 
apply to a hearing on an order to show cause UDder the Domestic Violence Prevention 
Law (now compiled in the Code of Civil Procedure, but proposed to be compiled in the 
Family Code) or should the Family Law Act be defined to include the Domestk VioleDce 
Prevention Law? 

§ 213. Appearance in opposition to order made during peDdency of objection to 
jurisdictiOD Dot a geDeral appearance 

213. (a) During the time amotion pursuant to Section 418.10 of the Code of Civil 
Procedure is pending, the respondent may appear in oppositioD to an order made 
during the pendency of proceedings under the Family Law Act and the appearance 
shall not be deemed a general appearance by the respondent. 

(b) As used in this section, a motion pursuant to Section 418.10 of the Code of Civil 
Procedure is pending from the time notice of motion is served and fIled until the time 
within which to petition fora writ of mandate has expired or, if a petition is made, until 
the time final judgment in the mandate proceeding is entered. 
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Comment. Section 213 continues former Civil Code Section 4356 without substantive 
change. The section enables the respondent to contest pendente lite orders in family law 
proceedings without prejudicing the respondent' s right to litigate the in personam jurisdiction 
of the court by special appearance pursuant to Code of Civil Procedure Section 418.10. For 
background on fonner Civil Code Section 4356, see Recommendation Relating to Special 
Appearance in Family Law Proceedings, 17 Cal. L. Revision Comm'n Reports 243 (1984). 
See also Section 85 ("Family Law Act" defined). 

Note: Should Section 113 apply to the entire Family Code? 

§ 214. Joinder ofinterested person and employee pension benefit plan as parties 

214. (a) Subject to subdivision (b), the court may order that a person who claims 
an interest in a proceeding under the Family Law Act be joined as a party to the 
proceeding in accordance with rules adopted by the Judicial Council pursuant to 
Section 210. 

(b)An employee pension benefit plan may be joined as aparty toa proceeding under 
the Family Law Act only in accordance with Part 5 (commencing with Section 250). 

Comment. Section 214 continues fonner Civil Code Section 4363 without substantive 
change. See also Sections 80 ('employee pension benefit plan" defmed), 85 ("Family Law 
Act" defmed). 

Note: Should Section 114 apply to the entire Family Code? 

§ 215. Private trial 

215. The court may, when it considers it necessary in the interests of justice and the 
persons involved, direct the trial of any issue of fact joined in the proceeding under 
the Family Law Act to be private, and may exclude aU persons except the officers of 
the court, the parties, their witnesses, and counsel. 

Comment. Section 215 continues former Civil Code Section 4360 without substantive 
change. See also Section 85 ("Family Law Act" defined), 3284 (admission of public to 
proceeding to declare child free from parental custody and control). 

Note: Shollld Section 21! be expanded apply to any proceeding under the Family 
Code? Ifso, the substance orthespecial provision lor bearings in adoption proceedings 
(Civil Code Section 126m which REQUIRES hearings to be held in private) should be 
retained in expanded Seclionl15. See also Section 1743 (Uniform Parentage Ad), 3284 
(proceeding to declare child free from parental custody and control). There may be 
other provisions dealing with private trials in the provisions to be compiled in the 
Family Code. 

§ 216. Evidence collected by eavesdropping 

216. (a) Evidence collected by eavesdropping in violation of Chapter 1.5 (conunencing 
with Section 630) of Tille 15 of Part I of the Penal Code is inadmissible in a proceeding 
for dissolution of the marriage or legal separation or for a declaration of void or 
voidable marriage. 

(b) If it appears that a violation described in subdivision (a) exists, the court may 
refer the matter to the proper authority for investigation and prosecution. 
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Comment. Section 216 continues fonner Civil Code Section 4361 without substantive 
change. 

Note: Should Section 216 have broader scope, as for example in a child custody or 
adoption proceeding? 

§ 217. Payment ofobligation directly to creditor 
217. (a) In any proceeding under the Family Law Act, upon a detennination that 

payment of an obligation of a party would benefit either party or a minor child, the 
court may order one of the parties to pay the obligation, or a portion thereof, directly 
to the creditor. 

(b) The creditor has no right to enforce the order made under this section, nor are 
the creditor's rights affected by the determination made under this section. 

Comment. Section 217 continues fanner Civil Code Section 4358 without substantive 
change. See also Section 85 ("Family Law Act" defmed). 

Note: Should Section 217 apply to the entire Family Code? 

§ 219. Appeal of bifurcated issue 
219. Notwithstanding any other provision of law, in any proceeding brought under 

the Family Law Act in which the superior court has orde~ an issue or issues 
bifurcated for separate trial or hearing in advance of the disposition of the entire case, 
a court of appeal may order an issue or issues transferred to it for hearing and decision 
when the superior court which heard the issue or issues certifies that the appeal is 
appropriate. Certification by the superior court shall be in accordance with rules 
promulgated by the Iudicial Council. 

Comment. Section 219 continues fonner Civil Code Section 4365 without substantive 
change. See also Section 85 ("Family Law Act" defined). The provision offanner Section 
4365 that required the Judicial Council to establish rules for certification by July 1, 1989, has 
been omitted as obsolete. See also Section 210 (rules of the Judicial Council). 

Note: Should Section 219 be broadened in scope to apply to the entire Family Code? 

§ 220. Service of notice prerequisite to validity of modification of judgment or 
subsequent order 

220. After the entry of a judgment decreeing the dissolution of the marriage or the 
legal separation of the parties, or after a declaration of void or voidable marriage, or 
afterapermanent order in any otherproceeding in which there was at issue the custody, 
support, maintenance, or education of a minor child, no modification of the judgment, 
order, or decree, and no subsequent order in the proceedings is valid unless any prior 
notice otherwise required to be given to a party to the proceeding is served, in the 
manner as the notice is otherwise permitted by law to be served, upon the party himself 
or herself. For the purposes of this section, service upon the attorney of record is not 
sufficient. 

Comment. Sectil}n 220 continues fonner Civil Code Section 4809 without change. 
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Note: Does Section no apply only to proceedings under the Family Law Act or to 
other proceedings as weD, whether or not under the Family Code? 

PART 3. TEMPORARY RESTRAINING ORDER IN SUMMONS 
§ 230. Temporary resttaining order in summons in dissolution or ouUity proceeding 
§ 231. Temporary restraining order in summons in Uniform Parenblge Act proceeding 
§ 232. Statement in summons coocerning eoforcement of order 
§233. Enforcement of order 
§ 234. Order not evideoce of proscribed conduct 
§ 235. ModifICation or revocation of order; other orders 

§ 230. 'temporary restraining order in summons in dissolution or nullity 
proceeding 

230. In addition to the contents required by Section 412.20 of the Code of Civil 
Procedure, in a proceeding for dissolution of marriage or for legal separation or for 
a judgment of nullity of the marriage, the sununons shall contain a temporary 
restraining order: 

(a) Restraining both parties from removing the minor child or children of the parties, 
if any. from the state without the prior written consent of the other party or an order 
of the court. 

(b) Restraining both parties from transferring, encumbering, hypothecating, 
concealing, or in any way disposing of any property. real or personal, whether 
community. quasi-community. or separate. without the written consent of the other 
party or an order of the court, except in the usual course of business or for the ) 
necessities of life and requiring each party to notify the other party of any proposed 
extraordinary expenditures at least five business days prior to incurring those 
expenditures and to account to the court for all extraordinary expenditures made after 
service of the summons on that party. However, nothing in the restraining order shall 
preclude the parties from using community property to pay reasonable attorney's fees 
in order to retain legal counsel in the proceeding. 

(c) Restraining bothparties from cashing, borrowing against, canceling, transferring, 
disposing of. or changing the beneficiaries of any insurance or other coverage 
including life, health. automobile, and disability held for the benefit of the parties and 
their minor child or children. 

Comment. Section 230 conrinues the first sentence and paragraphs (l), (2), and (3) of 
subdivision (a) offonner Code of Civil Procedure Section 412.21 (as amended by 1990 Cal. 
Stat. ch. 935 § 3) without substantive change. 

Note: Should the foDowing (which would be added by Assembly Bill 436 of the 1991-
'2 Regular Session, be added to subdivision (b) of Section 230: 

Nothing in this paragraph shaD adversely affect the rights, title, and interest of a 
purchaser for value, encumbrancer for value, or lessee for value, who is without actual 
knowledge of the restraining order. 

-
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§ 231. Temporary restraining order in summoDs in Uniform Parentage Act 
proceeding 

231.· In addition to the contents required by Section 412.20 of the Code of Civil 
Procedure, in a proceeding under Part I (commencing with Section 17(0) of Division 
5, the summons shall contain a temporary restraining order resttaining all parties from 
removing from the state any minor child or children for whom the proceeding seeks 
to establish a parent and child relationship, without the prior written consent of the 
other party or an order of the court. 

Comment. Section 231 continues the first sentence and the last poition of the second 
sentence of subdivision (b) of fonner Code of Civil Procedure Section 412.21 (as amended 
by 1990 Cal. Stat. ch. 935 § 3) without substantive change. 

§ 232. Statement in summons concerning enforcement of order 
232. 'The summons shall state on its face that the order required by Section 230 or 

231 is enforceable in any place in this state by any of the following: 
(a) Any law enforcement agency that has received mailed notice of the order. 
(b) Any other law enforcement agency that has received the order. 
(c) Any officer who has been shown the order. 
Comment. Section 232 continues portion of subdivision (a) and the fourth sentence of 

subdivision (b)offonnerCode of Civil Procedure Section 412.21 (as amended by 1990 Cal. 
Stat. ch. 935 § 3) without substantive change. 

§ 233. Enforcement of order 
233. (a) Upon the filing of the petition in the proceeding described in Section 230 

or 231 and issuance of the summons and upon personal service of the petition and 
summons on the respondent or upon waiver and acceptance of service by the 
respondent, the temporary restraining order under this part shall be in effect against 
the parties until the final judgment is entered or the petition is dismissed. or until 
further order of the court. 

(b) The temporary restraining order is enforceable in any place in this state, but is 
not enforceable by a law enforcement agency of a political subdivision unless that law 
enforcement agency has received mailed notice of the order or has otherwise received 
a copy of the order or the officer enforcing the order has been shown a copy of the 
order. 

(c) A willful and knowing violation of the order included in the summons pursuant 
to subdivision <a) of Section 230 orpursuantto Section 231 by removing a child from 
the state without the written consent of the other party or an order of the court is 
punishable as provided in Section 278.5 of the Penal Code. A willful and knowing 
violation of any of the other orders included in the summons pursuant to Section 230 
is punishable as provided in Section 273.6 of the Penal Code. 

Comment. Subdivision (a) of Section 233 continues the first ponion of the second 
sentence of subdivision (a) and the first ponion of the second sentence of subdivision (b) of 
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fonnerCode of Civil Procedure Section 412.21 (as amended by 1990 Cal. Stat. ch. 935 § 3) 
without substantive change. Subdivision (b) continues a ponion of subdivision (a) and the 
third sentence of subdivision (b) of fonner Code of Civil Procedure Section 412.21 (as 
amended by 1990 Cal. Stat. ch. 935 § 3) without substantive change. Subdivision (c) 
continues aponion of subdivision (a) and the fifth sentence ofsobdivision (b) offonner Code 
of Civil Procedure Section 412.21 (as amended by 1990 Cal. Stat. ch. 935 § 3) without 
substantive change. 

§ 234. Order not evidence of proscribed conduct 
234. The automatic granting of the ex parte temporarY restraining order under this 

part is not a court detennination or competent evidence in any proceeding of any prior 
history of the conduct so proscribed occurring between the parties. 

Comment. Section 234 continues the last sentence of subdivision (a) and the last sentence 
of subdivision (b) of Code ofCiviI Procedure Section 412.21 (as amended by 1990 Cal. Stat. 
ch. 935 § 3) without substantive change. 

§ 235. Modification or revocation of order; other orders 
235. Nothing in this part precludes either party from applying to the court for 

modification or revocation of the temporary restraining order provided for in this part 
or for further temporary orders or an expanded temporary ex parte order. 

Comment. Section 235 continues the second to last paragraph of subdivision (a) and the 
second to last paragraph of subdivision (b) of Code of Civil Procedure Section 412.21 (as 
amended by 1990 Cal. Stat. ch. 935 § 3) without substantive change. 

PART 4. TEMPORARY RESTRAINING ORDERS 
AND SUPPORT ORDERS MADE WITHOUT NOTICE 

§ 240. Application of proVisions of this part 
§ 241. Granting temporary order without notice 
§ 242. Order to show cause 
§ 243. Readiness for hearing; contiouance; counter-affidavits 
§ 244. Precedence for hearing and ttial 
§ 245. Reissuance of domestic violence prevention restraining order 

§ 240. Application of provisions of this part 
240. Except as otherwise provided. the provisions of this part apply to orders under: 
(a) Chapter 6 (commencing with Section.ISOO) of Part I of Division 5 (Uniform 

Parentage Act). 
(b) Chapter 1 (commencing with Section 1900) of Part 1 of Division 6 (ex parte 

protective orders in proceedings for dissolution or for judgment of nullity of 
marriage). 

(c) Chapter4 (commencing with Section 3600) of Part 1 of Division 11 (spousal and 
child support during pendency of proceeding). 

(d) Part 3 (commencing with Section 5530) of Division 12 (Domestic Violence 
Prevention Law). 
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Comment. Section 240 is a new provision drawn from (1) a portion of the fourth sentence 
of Code of Civil Procedure Section 527 (as amended by Cal. Stat. 1982 ch. 812 § 1) and (2) 
the fourth sentence of former Code of Civil Procedure Section 545 (as amended by Cal. Stat. 
1990 ch. 752 § 3), which provided that the order may be granted in the manner provided in 
Section 527 of the Code of Civil Procedure. The provisions of this part supersede the 
provisions of Code of Civil Procedure Section 527 insofar as that section formerly applied 
10 orders under Sections 545 and 546 of the Code of Civil Procedure or under Section 4357, 
4359, or 7020 of the Civil Code. Compare Chapter 5 (commencing with Section 3620) of 
Pan 1 of Division 11 (expedited suppon order). 

Note: The relevant provisiom of Code of Civil Procedure Section 527 are moved into 
or dupficated iD this part. See also Note UDder Section 241. 

§ 241. Grantiug temporary order witbout notice 

241. Except as provided ill Section 5530, no order described ill Section 240 shall be 
granted without notice to the opposite pany unless it appears from facts shown by the 
affidavit ill suppon of the application for the order, or ill the verified application for 
the order, tbatgreat or irreparable iIljury would result to the applicant before the matter 
can be beard on notice. 

Comment. S~ction 241 duplicates the substance of the portion of the fourth senleuce of 
Code of Civil Procedure Section 527 (as amended by Cal. Stat. 1982 ch. 812 § 1) that applied 
to a temporary restraining order described in Section 240. As to the application of Section 
241, see Section 240. The introductory clause has been added to Section 241 to recognize 
that Section 5530 provides for the issuance of an order under Division 12 (Prevention of 
Domestic Violence) an affidavit showing reasonable proof of a past act or acts of abuse. 

Note: Section 241 asset out above contiDues a requirement of Code of Civil Procedure 
Section 527 which HteraDy appfies to a temporary restraining order described in 
Section 240. Should this requirement be continued or should Section 241 be revised to 
state:" An order described in Section 240 may be granted without notic:eto the opposite 
party." It is undear the extent to which a showing that great or irreparable injury 
would result is aetuaHy required under existing law in order to obtain an order 
described iD Section 240 without notice. 2 California Marital Dissolution Practice 1 
15.18 (Supplement June 1991) states iD part: "Some courts. interpret CCP 1527 to 
require that the applicant for an ex parte order under CC 14J59 give notice to the other 
party unless any affidavit or verified complaint shows that great or irreparable injury 
would result. Coamel should determine what the particular court rules are before 
preparing the request for an ex parte order and should use form declarations provided 
under local rules, if any, for that purpose. See, e.g., Santa Clara Super Ct R 
17(A)(6)(b)." What is the effect of the temporary restraiDiDg orders contained in the 
summons on the requirement of notice to the opposite party of the temporary 
restraining orders described in Section 240? See Sections 230-235 of Staff Draft. 
Should Sec:tiom 240-244 (or the provisions referred to in Section 240) be revised in view 
of the new provisions requiring temporary restraining orders in the summons? The 
revision could omit from Sections 240-244 (or the provisions referr~ to in Section 240) 
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the temporary restraining orders that are now required to be included in the summous. 
See also the Note to Section 3600. 

§ 242. Order to show cause 

242. <a) Except as provided in subdivision (b), if a temporary restraining order is 
granted without notice, the matter shall be maderetumable ooan order requiring cause 
to be shown why the order should not be granted, on the earliest day that the business 
of the court will permit, but not later than 15 days or, if good cause appears to the court, 
20 days from the date of the order. 

(b)The matter shall be made returnable not later than 20 days or, if good cause 
appears to the court, 25 days from the date of the order, in the foUowing cases: 

(1) A case under Article 1 (commencing with Section 1800) of Chapter 6 of Part 1 
of Division 5. 

(2) A case under Chapter I (commencing with Section 1900) of Part 1 of Division 
6. 

(3) A case under Division 12 (commencing with Section 5500). 
(c) The court may on motion of the party who obtained the temporary restraining 

order or upon its own motion shorten the time for service on the opposing party of the 
order to show cause in any of the foUowing cases: 

(l)Acase under Article 1 (commencing with Section 1800) of Chapter 6 of Part 1 
of Division 5. 

(2) A case under Division 12 (commencing with Section 5500). 

Comment. Subdivision (a) of Section 242 duplicates the fifth sentence of Code of Civil 
Procedure Section 527 (as amended by Cal. Stat. 1982 ch. 812 § 1) and continues the first 
portion of the second sentence of subdivision <a) of fonner Civil Code Section 7020 (as 
amended by 1990 Cal. Stat. ch. 935 § 2) and the fllSt portion of the second sentence of 
subdivision <a) offonnerCode of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. 
ch. 935 § 5) without substantive change. Subdivision (b) continues the sixth sentence of Code 
of Civil Procedure Section 527 (as amende<i by Cal. Stat. 1982ch.812§ l)andthelaslportion 
of the second sentence of subdivision <a) offonner Civil Code Section 7020 (as amended by 
1990 Cal. Stat. ch. 935 § 2) and the last portion of the second sentence of subdivision (a) of 
former Code of Civil Procedure Section S46 (as amended by 1990 Cal. Stat. ch. 935 § 5) 
without substantive change. Subdivision (c) continues the third sentence of subdivision (a) 
offonner Civil Code Section 7020 (as amended by 1990 Cal. Stat. ch. 935 § 2) and the third 
sentence of subdivision <a) of fonner Code of Civil Procedure Section 546 (as amended by 
1990 Cal. Stat. ch. 935 § 5) without substantive change. As to the application of Section 242, 
see Section 240. 

Note: Section 242 is limited to temporary restraining orders: Sbould Section 242 
apply to orders under Chapter 4 (conunencing witb Section 3600) or Part 1 of Division 
11 (spousal and child support during pendency or proceeding) or sbould special 
provisions be drafted to deal witb those orders? Does the omission from Section 242 
of a reference to orders under Chapter 4 imply tbat diose orders may not be issued 
witbout notice? See the Note to Section 241. Is there a reason wby the period of notice 
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is different under subdivision (a) and under subdivisioD (b)? Why is the appRcation of 
subdivision (c) limited to oDly certain temporary restraining orders? 

Can a more descriptive phrase describing the order granted after heariDg be inserted 
iD the phrase "why the order should Dot be granted" which appears iD Section 55511 
Could the phrase ''which the order should Dot be granted after hearing" be used? 

§ 243. Readiness ror bearing; continuance; counter-affidavits 
243. <a> When the matter filst comes up for bearing, the party who obtained the 

temporary restraining order must be ready to proceed and must have served on the 
opposite party, at least two days prior to the hearing, a copy of the application and of 
any affidavits to be used in the application and a copy of the points and authorities in 
support of the application. If the party who obtained the temporary restraining order 
fails to comply with this subdivision, the court shall dissolve the temporary restraining 
order. 

(b> TIle opposing party is entitled, as of course, to one continuance for a reasonable 
period, if he or she desires it, to enable him or ber to meet the application for the 
restraining order. The defendant may, in response to the order to show cause, present 
affidavits relating to the granting of the order, and if the affidavits are served on the 
applicant at least two days prior to the hearing, the applicant is not entitled to a 
continuance on account of the affidavits. 

Comment. Section 243 duplicates Ihe seventh,eighth, and ninIh sentences of Code of Civil 
Procedure Section 527 (as amended by Cal. Stat. 1982 ch. 812 § 1). ASlo the applialtion 
of Section 243, see Section 240. 

Note: Should Section 243 apply to all orders described in SectiOD 240, not merely 
"temporary restraining orders? 

§ 244. Precedence ror bearing and trial 
244. <a) On the day upon which the order is made returnable, the hearing shall take 

precedence of aU other matters on the calendar of the day, except older matters of the 
same character, and matters to which special precedence may be given by law. 

<b) When the cause is at issue it shall be set for trial at the earliest possible date and 
shall take precedence of aU other cases, except older matters of the same character, and 
matters to which special precedence may be given by law. 

Comment. Section 244 duplicates the tenth and eleventh sentences of Code of Civil 
Procedure Section 527 (as amended by Cal. Stat. 1982 ch. 812 § 1). As to the application 
of Section 244, see Section 240. 

Note: Should this preference be retained? Does it need revision? 
Subdivision (j) ofCodeofCivilProcedure Section 527.6 and subdivisioD (b) of Section 

529 require revision to reflect the renumbering of the provisions referred to in those 
sections. 

67 



-§ 245 Division 2. General Provisions 

§ 245. Reissuance of domestic violence prevention' restraining order 
245. (a) The court may, upon the filing of an affidavit by the applicant that the 

opposing party could not be served on time, reissue a temporary restraining order 
previously issued pursuant to Division 12 (commencing with Section 5500) and 
dissolved by the court for failure to serve the defendant. 

(b) An order issued under this section shall state on its face the date of expiration of 
the order. 

(c) NO.fee shall be charged for the issuance of an order under this section, unless the 
order had been dissolved three times previously. 

Comment. Section 245 continues subdivision (b) of Code of Civil Procedure Section 527 
(as amended by Cal. Stat. 1982ch. 812§ 1) but the scope ofthe.formerpro.vision is expanded 
by Section 245. Subdivision (b) offonnerSection527 applied only to atemporary restraining 
order previously issued pursuant to Section S46; Section 245 expands the scope of coverage 
to include all of Division 12 (commencing with Section 5500). Division 12 not only 
supersedes former Section 546, but also supemedes former Code of Civil Procedure Sections 
540,541,542,543, 545,545.5,546.5,547,547.5,548,550,551,552, and 553 andfonner 
Civil Code Section 4351.6. Nevertheless. including these additional provisions does not 
make any significant change in the substance of the law continued in Section 245. As to the 
application of Section 245, see Section 240. 

PART 5. EMPLOYEE PENSION BENEFIT PLAN AS PARTY 
§ 250. Application and order for joinder of plan 
§ 25 1. Pleading of party requesting joinder 
§ 252. Service upon trustee, administrator, or agent of plan 
§ 253. Notice of appearance and responsive pleading by plan 
§ 254. Plan need not pay filing fees 
§ 255. Entry of default of plan 
§ 256. Provisions governing proceeding in wbicb plan bas been joined 
§ 257. Notice to plan of proposed property setdement; response by plan 
§ 258. Appearance by plan at bearing 
§ 259. Order affecting plan made at hearing not attended by plan 
§ 260. Motion to set aside or modify order 

§ 250. Application and order for joinder of plan 

250. Upon written application by a party 10 a proceeding under the Family Law Act, 
the clerk shall enter an order joining as a party to the proceeding any employee pension 
benefit plan in which either party to the proceeding claims an interest which is or may 
be subject 10 disposition by the court. 

Comment. Section 250 continues the f11'Stsentence of subdivision (a) offonner Civil Code 
Section 4363. 1 without substantive change. See also Sections 80 ("employee pension benefit 
plan" defined), 85 ("Family Law Act" defmed). 

Note: Sbould tbe words "under tbe Family Law Act" be omitted? Tbese words 
appear to be unnecessary. 
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§ 251. Pleading of party requesting joinder 
251. Upon entty of the order under Section 250, the party requesting joinder shall 

me an appropriate pleading setting forth the party's claim against the plan and the 
nature of the relief sought. 

Comment. Section 251 continues the second sentence of subdivision (a) of fonner Civil 
Code Section 4363.1 without substantive change. 

§ 252. Service upon trustee, administrator, or agent of plan 
252. (a) The party requesting joinder shall serve all of the following upon the 

employee pension benefit plan: 
(1) A copy of the pleading of the party requesting joinder. 
(2) A copy of the joinder request. 
(3) A copy of the summons. 
(4) A blank copy of a Notice of Appearance in fonn and content approved by the 

Iudicial Council. 
(b) Service shall be made in the same manner as service of papers generally. Service 

of the swnmons upon a trustee or administrator of the plan in his or her capacity as 
trustee or administrator, or upon an agent designated by the plan for service of process 
in his or her capacity as agent, constitutes service upon the plan. 

(c) To facilitate service, the employee spouse shall fumish to the nonemployee 
spouse within 30 days after written request the name, title, and address of the plan's 
trustee, administrator, or agent for service of process. H necessary, the employee shall 
obtain the infonnationfrom the plan. 

Comment. Section 252 continues thethiId, fourth, fJfth,and sixth sentences ofsubdivision 
(a) of fonner Civil Code Section 4363.1 without substantive change. See also Section 80 
("employee pension benefit plan" defined). 

§ 253. Notice of appearance and responsive pleading by plan 
253. <a) The employee pension benefit plan shall file and serve a notice of 

appearance upon the party requesting joinder within 30 days of the date of the service 
upon the plan' of a copy of the joinder request and summons. 

(b) The employee pension benefit plan may, but need not, file an appropriate 
responsive plea<Jing with its notice of appearance. If the plan does not file aresponsive 
pleading, aU statements offact and requests for relief contained in any pleading served 
on the plan are deemed to be controverted by the plan'S notice of appearance. 

Comment. Subdivision (a) of Section 253 continues the first sentence of subdivision (b) 
offonnerCivil Code Section 4363.1 without substantive change. Subdivision (b) continues 
subdivision (b) offonner Civil Code Section 4363.2 without substantive change. See also 
Section 80 ("employee pension benefit plan" defined). 
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§ 254. Plan need not pay filing fees 

254. Notwithstanding any contrary provision of law, the employee pension benefit 
plan is not required to pay any fee to the clerk of the court as a condition to filing the 
notice of appearance or any subsequent paper in the proceeding. 

Commeal. Section 254 continues the second sentence of subdivision (b) of fonner Civil 
Code Section 4363.1 without substantive change. See also Section 80 ("employee pension 
benefit plan" defmed). 

§ 255. Entry of default of plan 

255. If the employee pension benefit plan has been served and no notice of 
appearance, notice of motion to quash service of sununons pursuant to Section 418.10 
of the Code of Civil Procedure, or notice of the filing of a petition for writ of mandate 
as provided in that section, has been filed with the clerk of the court within the time 
specified in the summons or such further time as may be allowed, the clerk, upon 
written application of the party requesting joinder, shall enter the default of the 
employee pension benefit plan in accordance with Chapter 2 (commencing with 
Section 585) of Title 8 of Part 2 of the Code of Civil Procedure. 

Comment. Section 255 continues subdivision (c) of fonner Civil Code Section 4363.1 
without substantive change. See also Section 80 ("employee pension benefit plan" defined). 

§ 256. Provisions governing proeeedlng in which plan has been joined 

256. (a) This part governs a proceeding in which an employee pension benefit plan 
has been joined as a party. 

(b) To the extent not in conflict witli this part and except as otherwise provided by 
rules adopted by the Judicial Council pursuant to Section 210, all provisions of law 
applicable to civil actions generally apply, regardless of nomenclatwe, to the portion 
of the proceeding as to which an employee pension benefit plan has been joined as a 
party if those provisions would otherwise apply to the proceeding without reference 
to this part. 

Commeat. Section 256 continues subdivision (a) of former Civil Code Section 4363.2 
without substantive change. See also Section 80 ("employee pension benefit plan" defined). 

§ 257. Notice to plan of proposed property settlement; response by plan 

257. Either party or their representatives may notify the employee pension benefit 
plan of any proposed property settlement as it concerns the plan prior to the 
interlocutory hearing. If so notified, the plan may stipulate to the proposed settlement 
or advise the representative that it will contest the proposed settlement. 

Comment. Section 257 continues subdivision (c) of fanner Civil Code Section 4363.2 
without substantive change. See also Section 80 ("employee pension benefit plan" defined). 

Note: What is tbe meaning of "interlocutory hearing" in the first senteDCe of Section 
2571 S~ould the foUowing be substituted for the first sentence of Section 257: "Either 
party or their representatives may notify the employee pension benefit plan of any 
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proposed property settlement as it concerns the plan prior to any hearing at which the 
proposed property settlement will be a matter before the court."? 

§ 258. Appearance by plan at hearing 
258. The employee pension benefit plan is not required to, but may, appear at any 

hearing in the proceeding. For purposes of the Code of Civil Procedure, the plan shall 
be considered a party appearing at the trial with respect to any hearing at which the 
interest of the parties in the plan is an issue before the court. 

Comment Section 258 continues the first two sentences of subdivision (d) offonnerCivil 
Code Section 4363.2 without substantive change. See also Section 80 ("employee pension 
benefit plan" defined). 

§ 259. Order affecting plan made at bearing not attended by plan 
259. (a) Subject to subdivisions (b) and (c), the provisions of an order entered at or 

as a result of a bearing not attended by the employee pension benefit plan (whether 
or not the plan received notice of the hearing) which affect the plan or which affect 
any interest either the petitioner or respondent may have or claim under the plan, do 
not become effective until 30 days after the order has been served upon the plan. 

(b) The plan may waive all or any portion of the 30-day period under subdivision 
(a). 

(c) H within the 30-day period, the plan files in the proceeding a motion to set aside 
or modify those provisions of the order affecting it, those provisions do not become 
effective until the court has resoived the motion. 

Comment. Section 259 continues the third and fourth sentences of subdivision (d) of 
former Civil Code Section 4363.2 without substantive change. See also Section 80 
("employee pension benefit plan" defined). 

§ 260. Motion to set aside or modify order 
260. (a) At any hearing on a motion to set aside or modify an order pursuant to 

Section 259, any party may present further evidence on any issue relating to the rights 
of the parties under the employee pension benefit plan or the extent of the parties' 
conununity or quasi-community property interest in the plan. 

(b) Any statement of decision issued by the court with respect to the order which is 
the subject of the motion shall take account of the evidence referred to in subdivision 
(a). 

(c) H the provisions of the order affecting the employee pension benefit plan are 
modified or set aside, the court, on motion by either party, may set aside or modify 
other provisions of the order related to or affected by the provisions affecting the plan. 

Comment. Subdivisions (a) and (b) of Section 260 continue subdivision (e) offonner 
Civil Code Section 4363.2 without substantive change. Subdivision (c) continues the last 
semence of subdivision (d) offonnerCivil Code Section 4363.2 without substantive change. 
See also Sections 65 ("community property" dermed), 80 ("employee pension benefit plan" 
defined), 125 ("quasi-community property" derIDed). 
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PART 6. PROVISIONS FORATTORNEY~S FEES AND COSTS 
§ 210. Costs and attorney's fees during pendeney of proceeding 
§ 211. Notice of application for order 
§ 272. Award of attorney's fees and costs to be just and reasonable under relative circumstances of 

parties 
§ 213. Attorney's fees for enforcement of support order 
§ 214. Award of attorney's fees and costs based on conduct of party or aDorney 
§ 215. Order for direct payment to attorney 

§ 270. Costs and attorney's fees during pendency of proceeding 
270. (a) During the pendency of any proceeding under the Pamily LawAct, the court 

may order any party, except a governmental entity, to pay the amount reasonably 
necessary for the cost of maintaining or defending the proceeding and for attorney' a 
fees. From time to time and.before entry of judgment, the court may augment or 
modify the original award for costs and attorney's fees as may be reasonably necessary 
for the prosecution or defense of the proceeding or any proceeding related thereto, 
including after any appeal has been concluded. 

(b) For services rendered or costs incurred after the entry of judgment, the court may 
award the costs and attorney's fees reasonably necessary to maintain or defend any 
subsequent proceeding, and may augment or modify an award so made, including 
after an appeal has been concluded. 

(c) Attorney's fees and costs within the provisions of this section may be awarded 
for leg8I services rendered or costs incurred prior, as well as subsequent, to the 
commencement of the proceeding. 

(d) Any order for a party who is not the husband or wife of another party to the 
proceedings 10 pay attorney's fees or costs shall be limited to an amount reasonably 
necessary 10 maintain or defend the action on the issues relating to that party. 

Comment. Section 270 continues subdivision (a) of fanner Civil Code Section 4370 
without substantive change. Section 272 requires thai the awud of attorney's fees and costs 
under Section 270 be just and reasonable under relevant circumstances of the parties. See 
also Sections 85 ("Family Law Act" defined), 916 (attorney's fees in enforcing right to 
reimbursement after division of community pioperty), 1740 (counsel fees and costs under 
Uniform Parentage Act), 2255 (attomey 's fees and costs in proceeding forjudgment of nullity 
of marriage), 2334 (order for attorney's fees duringperiod of continuance for reconciliation), 
3027 (attorney's fees in proceeding to recovermonetarysanction forfalse accusation ofchild 
abuse orneglect), 3028 (attorney's fees in proceeding to recover compensation for failure to 
assume caretaker responsibility or for thwarting other parent's visitation or custody rights), 
3112,3150-3153,3174 (appointment of counsel to represent child in custody or visitation 
proceeding), 3227,3260-3264,3295 (appointment of counsel in proceeding to declare child 
free from parental custody and control), 3407 (attorney's fees where custody or visitation 
proceeding commenced in clearly inappropriate forum), 3408 (attorney's fees where 
jurisdiction declined by reason of conduct), 3416 (attorney's fees for enforcement of sister 
state custody order), 3652 (attorney's fees in proceeding to modify or terminate child support 
order), 4002 (attorney's fees for county enforcement of child support), 4303 (attorney's fees 
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for county enforcement of spousal support), 4403 (attomey's fees for county enforcement 
of parent's right to support), 4803 (limitation on recovery of attorney's fees in proceedirig 
under Uniform Reciprocal Enforcement of Support Act), 5755 and 5805 (attorney's fees in 
proceeding under Domestic Violence Prevention Law). 

Note: Can the reference in Sectkm 270 to the "Family Law Act" be replaced by 
general language or by substitution 0' a reference to "this code" or to specific types or 
proceedings under the Family Code? 

§ 271. Notice of application for order 
271. (a) Except as provided in subdivision (b), during the pendency of a proceeding 

under the Family Law Act, an application for a temporary order making, augmenting, 
or modifying an award of attorney's fees or costs or both shall be made by motion on 
notice or by an order to show cause. 

(b) An order described in subdivision (a) may be made without notice by an oral 
motion in open court at any of the following times: 

(I) At the time of the hearing of the cause on the merits. 
(2) At any time prior to entry of judgment against a party whose default has been 

entered pursuant to Section 585 or 586 of the Code of Civil Procedure, 

Comment. Section 271 continues subdivision (b) of former Civil Code Section 4370 
without substantive change. See also Section 85 ("Family Law Act" defined). 

§ 272. Award of attorney's fees and costs to bejust and reasonable under relative 
circwilstances of parties 

2}2. (a) The court may make an award of attorney's fees and costs under Section 
270 or 271 where the making of the award, and the amount of the award, is just and 
reasonable under the relative circumstances of the respective parties. 

(b) In detennining what is just and reasonable under the relative circumstances, the 
court shall take into consideration the need for the award to enable each party, to the 
extent practical, to have sufficient financial resources to adequately present his or her 
case, taking into consideration to the extent relevant the circumstances of the 
respective parties described in Section 4320. The fact that the party requesting an 
award of attorney's fees and costs has resources from which he or she could pay his 
or her own attorney's fees and costs is not itself a bar to an order that the other party 
pay part or all of the fees and costs requested. Financial resources are only one factor 
for the court to consider in determining how to apportion the overall cost of the 
litigation equitably between the parties under their relative circumstances. 

(c) The court may order payment of an award from any type of property, whether 
community or separate, principal or income. 

Comment. Section 272 continues former Civil Code Section 4370.5 (as amended by 1990 
Cal. Stat. ch. 893 § 1) without substantive change. Language has been added to subdivision 
(a)to make clear that Section 272 governs the awardofattomey 's fees and costs under Section 
270 or 271, See In re Marriage of Hub10u, 91 Daily Journal D.A.R. 7750 (Filed June 26, 

73 



-§ 273 ~ Division 2. General Provisions 

1991). See also Sections 65 ("community property" defined), 85 (''Family Law Act" 
defined), 125 ("qUasi-community property"defmed), 130 ("separate property" defmed). 

Subdivision (a) of Section 272 states the general standard for an award of costs and 
attorney's fees in family law proceedings. Subdivision (b) lists two important factors the 
court should consider in making such an award. TIle factors listed in subdivision (b) are not 
exclusive, and the court may consider any other proper factors, including the likelihood of 
collection, tax considerations, and other factors announced in the cases. See, e.g., In Ie 

Marriage of Lopez, 38 Cal. App. 3d 93,113 Cal. Rptr. 58 (1974). 
Subdivision (c) expressly authorizes the court to Order payment from any source that 

appear8ptopet,includingthe community and separateestatesoftheparties. ThIs authorization 
overruled language in the cases holding, for example, that the court may not require a wife 
to impair the capital ofher separate estate in order to defray herlitigation expenses. See, e.g., 
In Ie Marriage of Jafeman, 29 Cal. App. 3d 244, lOS Cal. Rptr. 483 (1972); In Ie Marriage 
of Hopkins, 74 Cal. App. 3d 591,141 Cal. Rptr. 597 (1977). 

For background on fanner Civil Code Section 4370.5, see Recommendation Relating to 
Litigation Expenses in Family Law Proceedings. 18 Cal. L. Revision Comm 'n Reports 351 
(1986). 

§ 273. Attorney's fees for enforcement of support order 
273. Notwithstanding any other provision of law, absent good cause to the contrary, 

the court, upon determining an ability to pay, shall award reasonable attorney's fees 
to: 

(a) A custodial parent in an action to enforce an existing order for child support. 
(b) A supported spouse in an action to enforce an existing order for spousal support. 
Comment. Section 273 continues subdivisions (c) and (d) of former Civil Code Section 

4370 without substantive change. See also Section 3652 (attorney's fees in order modifying 
or terminating child support order). 

§ 274. Award of attorney's fees and costs based on conduct of party or attorney 
274. (a) Notwithstanding Sections 270 to 273, inclusive, the court may base an 

award of attorney's fees and costs on the extent to which the conduct of each party or 
attorney furthers or frustrates the policy of the law to promote settlement of litigation 
and, where possible, to reduce the cost of litigation by encouraging cooperation 
between the parties and attorneys. An award of attorney's fees and costs pursuant to 
this section is in the nature of a sanction. In making an award pursuant to this section. 
the court shall take into consideration all evidence concerning the parties' incomes, 
assets, and abilities. The court shall not impose a sanction pursuant to this section that 
imposes an unreasonable financial burden upon the party against whom the sanction 
is imposed. In order to obtain an award under this section, the party requesting an 
award of attorney's fees and costs is not required to demonstrate any financial need 
for the award. 
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(b) An award offees and costs as a sanction pursuantlo this section shall be imposed 
only after notice to the party against whom the sanction is proposed to be imposed and 
opportunity for that party to be heard. 

(c) An award of fees and costs as a sanction pursuant to this section shall be payable 
only from the property or income of the party against whom the sanction is imposed, 
except that the award may be against the sanctioned party's share of the community 
property. 

Comment. Section 274 continues Civil Code Section4370.6 (as enacted by 1990 Cal. Stat. 
ch. 893 § 2) without substantive change. See also Section 65 ("conununity property" 
defined). 

§ 275. Order for direct payment to attorney 

275. (a) When the court orders one of the parties to pay costs and attomey's fees 
for the benefit of the other party, those costs and fees may, in the discretion of the court, 
be made payable in whole or in part to the attorney entitled thereto. 

(b) Subject to subdivision (c), the order providing for payment of the costs and 
attorney's fees may be enforced directly by the attorney in his or her own name or by 
the party in whose behalf the order was made. 

(c) If the attorney has ceased to be the attorney for the party on whose behalf the 
order was made, the attorney may enforce the order only if it appears of record that 
the attorney has given to the fonnerclient or successor counsel 10 days , written notice 
of the application for enforcement by the fonner attorney of the order. During the 10-
day period, the client may file in the proceeding a motion directed to the fonner 
attorney for partial or total reallocation of fees and costs to cover the services and cost 
of successor counsel. Upon the filing of the motion, the enforcement of the order by 
the fonner attorney shall be stayed until the court has acted upon the motion. 

Comment. Section 275 continues fonner Civil Code Section 4371 without substantive 
change. 

PART 7. ENFORCEMENT OF JUDGMENTS, ORDERS, AND DECREES 
§ 290. Methods of enforcement 
§ 291. Effect of lack of diligence in seeking enfon:ement 
§ 292. Effect of reconciliation of parties 

Note: Numerous provisions refer to a judgment, order, or decree. Should there be 
a general defmition of"judgment" to include a court order or decree or of "order" to 
include a judgment or decree? In some sections, only the word "judgment" is used; in 
others, the phrase judgment, order, or decree is used. There appears to be no reason 
for the different phrases used. 

§ 290. Methods of enforcement 

290. A judgment, order, or decree of the court made or entered pursuant to the 
Family Law Act may be enforced by the court by execution, the appointment of a 
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receiver, or contempt, or by such other order as the court in its discretion detennines 
from time to time to be necessary. 

Comment. Section 290 continues former Civil Code Section 4380 without substantive 
change. For provisions pennittiog enforcement of support orders, see Pan 5 (commencing 
with Section 45(0) of Division 11. For provisions pennittiog enforcement by writ of 
execution without prior court approval, see Sections 5100, 5101. Section 290 is limited to 
ajudgmeOl, order, or decree made or entered pursuant to the "Family Law Act." See Section 
85 (listing sections of the Family Code that constitute the Family Law Act). See also Code 
Civ. Proc. §§ 1209 to 1222 (contempt of court). For background on former Civil Code 
Section4380, seeRecommemiationRelating toPrejudgment Attachment. 11 Cal. L. Revision 
Comm'n Reports 701, 747 (1973). 

Note: Should Section 290 apply to any order made under the Family Code? Are the 
phrases "of the court" and "by the court" necessary or should they be omitted? 

§ 291. EffeCt of lack of diligence in seeking enforcement 

291. The lack of diligence for more than the period specified in Chapter 4 
(commencing with Section 51 (0) of Pan 5 of Division 11 in seeking enforcement of 
ajucigment, order, or decree of the court made, entered, or enforceable puISuant to the 
Family Law Act that requires the payment of money shall be considered by the court 
in determining whether to permit enforcement of the judgment, order, or decree under 
Section 290. 

Comment. Section 291 continues the first sentence of former Civil Code Section 4384 
without substantive change. Section 291 is limited to a judgment, order, or decree made, 
entered, or enforceable pursuant to the "Family Law.Act." See Section 85 (listing sections 
of the Family Code that constitute the Family Law Act). 

Nothing in Section 291 precludes the court from permittingeoforcement after 10 years (see 
Sections 5100-5102) even though diligence is not shown if the coon, in its discretion, 
determines that enforcement would be equitable in light of all the circumstances of the 
panicular case. For background on fanner Civil Code Section 4384, see Tentative 
Recommendation Proposing the Enforcement of Judgments Law, 15 Cal. L. Revision 
Comm'n Reports 2001, 2617 (1980). 

Note: Should Section 291 apply to any order made under the Family Code? is the 
phrase "of the court" necessary or should it be omitted? 

§ 292. Effect of reconciliation of parties 

292. The reconciliation of the parties, whether conditional or unconditional, is an 
ameliorating factor to be considered by the court in considering a contempt of an 
existing court order under the Family Law Act. 

Comment. Section 292 continues former Civil Code Section 4381 without substantive 
change. Section 292 applies only to a court order under the "Family Law Act." See Section 
85 (listing sections of the Family Code that constitute the Family Law Act). 

Note: Should Section 292 apply to any order made under the Family Code? 
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DIVISION 3. SOLEMNIZATION OF MARRIAGE 
Part 1. Validity of Marriage 
Part 2. Authentication of Marriage 
Part 3. PremaritalExamination 

PART 1. VALIDITY OF MARRIAGE 
§ 300. Marriage relation; consent, license, and solemnization 
§ 301. capacity of adult to consent to and consummate marriage 
§ 302. capacity of minor 10 consent 10 and consummate marriage 
§ 303. Consent <if superior cOlDt 
§ 304. Proof of consent and solemnization 
§ 305. Validity offoreign marriages 
§ 306. Action 10 bave validity of marriage determined 

§ 300. Marriage reladon; consent, license, and solemnizadon 

§ 300 

300. Marriage is 8 personal relation arising out of 8 civil contract between 8 man 
and 8 woman, to which the consent of the parties capable of making that contract is 
necessary. Consent alone will not constitute marriage; it must be followed by the 
issuance of 8 license and solemnization as authorized by this code, except as provided 
by Chapter 4 (commencing with Section 5(0) of Part 2. 

Comment. Section 300 continues fanner Civil Code Section 4100 without substantive 
change. 

§ 301. Capacity of adult to consent to and conSlimmate marriage 
301. An unmarried male oflhe age of 18 years or upwards, and an unmarried female 

of the age of 18 years or upwards, and not otherwise disqualified, are capable of 
consenting 10 and consummating marriage. 

Comment. Section 301 continues subdivision (a) of fonner Civil Code Section 4101 
wilhout substantive change. 

§ 302. Capacity of minor to consent to and consummate marriage 
302. (a) An unmarried male or female under the age of 18 years is capable of 

consenting to and consummating marriage if each of the following documents is filed 
with the clerk issuing the marriage license as provided in Article I (commencing with 
Section 360) of Chapler 2 of Part 2: 

(1) The consent in writing of the parents of each person who is underage, or of one 
of the parents or the guardian of each such person. 

(2) After such showing as the superior court may require, an order of the court 
granting permission 10 the underage person to marry. 

(b) As part of the order under subdivision (8), the court shall require the parties to 
the prospective marriage of a person under the age of 18 years to participate in 
premarital counseling concerning social, economic, and personal responsibilities 
incident to marriage, if the court considers the counseling to be necessary. The parties 
shall not be required, without their consent, to confer with counselors provided by 
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religious organizations of any denomination. In determining whether to order the 
parties to participate in the premarital counseling, the coun shall consider, among 
otherfuctors, the ability of the parties to pay for the counseling. The couttrnay impose 
a reasonable fee to cover the cost of any such counseling provided by the county. The 
fees shall be used exclusively to cover the cost of the counseling services authorized 
by this section. 

Comment. Section 302 continues subdivisions (b) imd (c) of fonner Civil Code Section 
4101 without substantive change. See also Section 303 (order of superior court gmnting 
pennission to minor to marry). 

§ 303. Consent of superior court 

303. If it appears to the satisfaction of the superior coon by verified application of 
a minor that the minor requires a written consent to marry and that the minor has no 
parent or has no parent capable of consenting, the superior coon may make an order 
consenting to the issuance of a marriage license and granting permission to the minor 
tomarry. The order shall be rued with the county clerk at the time the license is issued. 

Comment. Section 303 continues fonner Civil Code Section 4102 without substantive 
change. 

§ 304. Proof of consent and solemnization 

304. Consent to marriage and solemnization thereof may be proved under the same 
general rules of evidence as facts are proved in other cases. 

Comment. Section 304 is the same as fonner Civil Code Section 4103. 

§ 305. Validity of foreign marriages 

305. A marriage contracted without this state, which would be valid by the laws of 
the jurisdiction in which the marriage was contracted, is valid in this state. 

Comment. Section 305 continues fonnel Civil Code Section 4104 without substantive 
change. 

§ 306. Action to have validity of marriage determined 

306. If either patty to a marriage denies the marriage, or refuses to join in a 
declaration of the marriage, the other patty may proceed, by action in the superior 
coon, to have the validity of the marriage determined and declared. 

Comment. Section 306 continues fonnel Civil Code Section 4212 without substantive 
change. 

PART 2. AUTHENTICATION OF MARRIAGE 
Chapter 1. Procedural Requimnents Generally 
Chapter 2. Marriage Ucense, Informational Brochure, and Certificate of Registry 
Chapter 3. Solemn;z.ation of Marriage 
Chapter 4. Conf'Jdential Marriage 
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CHAPTER1.PROCEDURALREQunrnMENTSGENERALLY 
§ 350. Procedural requirements; effect of noncompliance 
§ 351. Requirements for marriage of members of religious society or denomination 

§ 350. Procedural requirements; errect of noncompliance 
350. Marriage must be licensed, solenmized, authenticated, and the certificate of 

registry of marriage filed as provided in this part; but noncompliance with the 
provisions of this part by others than a party to a marriage does not invalidate the 
marriage. 

Comment. Section 350 continues fonner Civil Code Section 4200 without substantive 
change. 

§ 351. Requirements for marriage of members of religious society or denomination 

351. This part, so far as it relates to the solenmizing of marriages, is not applicable 
to members of a particular religious society or denomination not having clergy for the 
purpose of solenmizing marriage, or entering the marriage relation, if all of the 
following requirements are met: 

(a) The parties entering the marriage make, sign, and endorse upon, or attach to, the 
license a statement, in the form prescribed by the State Department of Health Services, 
showing all of the following: 

(I) The fact, time, and place of entering into the marriage. 
(- (2) The signature and place of residence of two witnesses to the ceremony. 
\.... (3) The religious society or denomination of the parties married, and that the 

c 

marriage was .entered into in accordance with the rules and customs of that religious 
society or denomination. The statement of the parties entering the marriage that the 
marriage was entered into in accordance with the rules and customs of the religious 
society or denomination is conclusively presumed to be true. 

(b) The License and Certificate of Declaration of Marriage, endorsed pursuant to 
subdivision (a), is filed with the local registrar of marriages of the county in which the 
license was issued within four days after the ceremony. 

Comment. Section 351 continues former Civil Code Section 4216 without substantive 
change. 

CHAPTER 2. MARRIAGE LICENSE, INFORMATIONAL BROCHURE, 
AND CERTIFICATE OF REGISTRY 

Article 1. Marriage License 
Article 2. Informational Brochure 
Anicle 3. Certificate of Registry 

Article 1. Marriage License 
§ 360. Marriage license required 
§ 361. Contents of license 
§ 362. Denial of license 
§ 363. Underage applicant 

79 



-§ 360 ~lsion 3. Solemnization of Man:iage --
,-,' 

§ 364. Requiring proof of facts 
§36S. Forms 
§ 366. ExpimtiOD of license 
§ 367. Duties of county clerk and county recorder 

§ 360. Marriage license required 
360. All persons about to be joined in marriage, or about to declare a marriage 

puISuant to Section 465, shall fIrSt obtain a marriage license from a county clerk. 

CommenL Section 360 continues the firstponion of subdivision (a) of former Civil Code 
Sectioo4201 without substantive change. 

§ 361. Contents of license 

361. The marriage license shall show all of the following: 
<a) The identity of the parties. 
Cb) The parties' real and full names, and places of residence. 
C c) The parties' ages. 

Comment. Section 361 continues last portion of subdivision <a) of fonner Civil Code 
Section 4201 without substantive change. 

§ 362. Denial of license 

362. No maniage license shall be granted when either of the parties who are 
applying for the license is an imbecile, is insane, or is, at the time of making the 
application for the license, under the influence of an intoxicating liquor or narcotic 
drug. 

CommenL Section 362 continues the fJISt sentence of subdivision (b) of fonnerCivil code 
Section 4201 without substantive change. 

Note: ShuuJd tbe refereaceto a penon who is an "imbecile" or is "insane" be changed 
in Section 3621 

§ 363. Underage applicant 

363. If a person applying for the maniage license is under the age of 18 years, the 
license may be granted only if both parties are capable of consenting to and 
consununating marriage as provided for in Section 302 and the consent or consents 
or court orders, provided for in Section 303, are med by the clerk. 

Comment. Section 363 continues the second sentence of subdivision (b) of former Civil 
Code Section 420 I without subStantive change. 

§ 364. Requiring proof of facts 

364. Ca) Each applicant for a marriage license may be required to present authentic 
identification as to name. 

(b) For the purpose of ascertaining all the facts mentioned or required in this article, 
the clerk may, if he or she deems it necessary in order to satisfy himself or herself as 
to matters enumerated in this article, examine the applicants for a license on oath at 
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the time the license is applied for. The examination stU.n be reduced to writing by the 
clerk and be subscribed by the applicants. IT necessary, the clerk may request 
additional documentary proof as to the accuracy of the facts stated. 

(c) Applicants for a license pursuant to this article shall not be required to state, for 
any pwpose, their race or color. 

Comment. Section 364 continues the third, fourth, and fifth sentences of subdivision (b) 
of former Civil Code Section 4201 without substantive change. 

§ 365. Forms 
365. (a) The fonns for the application for license to marry and the marriage license 

shall be prescribed by the State Department ofHea1th Services, and shall be adapted 
to set forth the facts required in this article. 

(b) The application for license to marry fonn shall include an affidavit on the back 
which the bride and groom shall sign, affinning that they have received the brochure 
provided for in Section 370. 

(c) The affidavit required by subdivision (b) shall state: 

AFFIDAVIT 
I acknowledge that I have received the brochure titled _________ ' 

(Signature of Bride) (Date) 

(Signature of Groom) (Date) 

Comment. Section 365 continues subdivisions (c) and (d) offormer Civil Code Section 
4201 without substantive change. 

§ 366. Expiration of license 

366. A license issued pursuant to this article expires 90 days after its issuance and 
the calendar date of expiration shall be clearly noted on the face of the license. 

Comment. Section 366 continues the first sentence of former Civil Code Section 4204 
without substantive change. 

§ 367. Duties of county clerk and county recorder 

367. (a) The county clerk shall number each license issued and shall transmit at 
periodic intervals to the county recorder a list of the licenses issued. 

(b) Not later than 60 days after the date of issuance, the county recorder shall notify 
those parties whose certificates have not been fded of that fact and that the license will 
automatically expire on the date shown on the face of the license. The county recorder 
shall also notify the license holders of the obligation of the person marrying them to 
return the certificate of registry and endorsed license to the recorder's office within 
four days after the ceremony. 

Comment. Section 367 continues the second paragraph offonnerCivii Code Section 4204 
without substantive change. 
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Article 2. Informational Br:ocbure 

§ 370. InformalioiJal brochure 

§ 370. Informational brochure 

370. <a) The State Department of Health Services shall prepare and publish a 
brochure which shall: 

(1) Indicate the possibilities of genetic defects and diseases and contain a listing of 
centers available for the testing and treatment of genetic defects and diseases. 

(2) Provide infonnation to applicants concerning acquired immune deficiency 
syndrome (AIDS) and infonning them of the availability of testing for antibodies to 
the probable causative agent of AIDS. 

(b) The State Department of Health Services shall make the brochures available to 
county clerks who shall distribute a copy of the brochure to all applicants for a 
marriage license, including applicants for a confidential marriage license and notary 
publics receiving a confidential marriage license pmsuant to Section 504. 

(c) Each notary public authorizing a confidential marriage under Section 504 shall 
distribute a copy of the brochure to the applicants for a confidential marriage license. 

(d) To the extent possible, the State Department of Health Services shall seek to 
combine in a single brochure all statutorily required infonnation for marriage license 
applicants. 

Comment. Section 370 continues fanner Civil Code Section 420 I.S without substantive 
change. 

Article 3. Certificate of Registry 
§ 400. Certificate of registry; preparation and filing 
§ 401. Replacement of lost Certi£lC8te 

§ 400. Certificate of registry; preparation and filing 
400. (a)Allpersonsabouttobejoinedinmarriagemustobtainfromthecountyclerk 

of the county in which the license is issued, in addition to the marriage license therefor 
provided for in Article I (commencing with Section 360). a certificate of registry of 
marriage as provided in Division 9 (commencing with Section 100(0) of the Health 
and Safety Code containing the items listed in that division. 

(b) The certificate of registry of marriage shall be filled out by the applicants, in the 
presence of the county clerk issuing the marriage license, and shall then be presented 
to the person perfonning the ceremony. 

(c) The person perfonning the ceremony shall complete the certificate and shall 
cause to be entered on the certificate the signature and address of one witness to the 
marriage ceremony. 

(d) The certificate of registry of marriage shall be fIled by the person perfonning the 
ceremony with the county recorder of the county in which the license was issued 
within four days after the ceremony. 
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Comment. Section 400 continues fanner Civil Code Section 4202 without substantive 
change. 

§ 401. Replacement of lost certificate 
401. (a) H a certificate of registry of marriage is lost or destroyed subsequent to the 

marriage ceremony but before filing with the county recorder, the person solemnizing 
the marriage, in order to comply with Section 400, shall obtain a duplicate certificate 
of registry of marriage by filing an affidavit setting forth thefucts with the county clerk 
of the county in which the license was issued. 

(b) The fee for issuing the duplicate license and certificate is five dollars ($5). 

Comment. Section 401 continues fonner Civil Code Section 4203 without substantive 
change. 

Note: Subdivision (a) of Section 401 applies ooly to a duplicate certificate of registry 
but subdivision (b) provides a fee for issuing the duplicate Bceose and certificate of 
registry. 

CHAPTER 3. SOLEMNIZATION OF MARRIAGE 
Article 1. Persons Authorized 10 Solannire 
Article 2. Solemnization 

Article 1. PersoDS Authorized to Solemnize 
§ 450. Penons authorized 10 solemnip' r- § 451. Commissioner of civil marriages; deputies 

',-- § 452. Officials of nonprofit religious institutions 

c 

§ 450. Persons autborized to solemnize 
450. (a) Marriage may be solemnized by any of the following who is of the age of 

18 years or over: 
(I)Ajudgeorretiredjudge, commissiooerof civilmarriages orretiredcommissioner 

of civil marriages, commissioner or retired commissioner, or assistant commissioner 
of a court of record or justice court in this state. 

(2) A judge or magistrate of the United States. 
(3) A priest, minister, or rabbi of any religious denomination. 
(4) Ajudge or magistrate who has resigned from office. 
(b) As used in this section, "judge or magistrate of the United States" means any of 

the following: 
(1) A justice or retired justice of the United States Supreme Court. 
(2) A judge or retired judge of a court of appeals, a district court, or a court created 

by an act of Congress the judges of which are entitled to hold office during good 
behavior. 

(3) A judge or retired judge of a bankruptcy court or a tax court. 
(4) A United States magistrate or retired magistrate. 
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Comment. Section 450 continues fonner Civil Code Section 4205 without substantive 

change. See also Section 452 (official of nonprofit religious institution licensed by county 
to solemnize marriages). :) 

§ 451. Commissioner or civil marriages; deputies 
451. (a) For each county, the county clerk is designated as a commissioner of civil 

marriages. 
(b) The commissioner of civil marriages may appoint deputy commissioners of civil 

marriages who may solemnize marriages under the direction of the commissioner of 
civil marriages and shall perfonn such other duties as the commissioner may direct 

Comment. Section451 continues former Civil Code Section 4205.1 without substantive 
change. 

§ 452. Officials or nonprofit religious institutions 
452. In addition to the persons peonitted to solemnize marriages under Section 450, 

a county may license officials of a nonprofit religious institution, whose articles of 
incorporation are registered with the Secretary of State, to solemnize the marriages of 
persons who are affiliated with or are members of the religious institution. The 
licensee shall possess the degree of doctor of philosophy and must perfonn religious 
services orrites for the institution on a regular basis. 1be marriages shall beperfonned 
without fee to the parties. 

Comment. Section 452 continues fanner Civil Code Section 4205.5 without substantive 
change. 

Article 2. Solemnization 
§ 460. Essential element of solemnization 
§ 461. Determining cOJTeCtDess of facts stated in license 
§ 462. Certificate of registry required 
§ 463. Return of license and statement 10 local registtar 
§ 464. Issuance of marriage certificate 
§ 465. Unrecorded marriage; filing liceDBe aod certificate of declaration of marriage 

§ 460. Essential element or solemnization 
460. (a) No particular fonn for the ceremony of marriage is required for 

solemnization of the marriage, but the parties must declare, in the presence of the 
person solemnizing the marriage, that they take each other as husband and wife. 

(b) No contract of marriage, if otherwise duly made, shall be invalidated for want 
of confoonity to the requirements of any religious sect. 

Comment. Subdivision (a) of Section 460 continues former Civil Code Section 4206 
without substantive change. Subdivision (b) continues former Civil Code Section 4206.5 
without substantive change. 
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§ 461. Determining correctness of facts stated in license 
461. Before solemnizing a marriage, the person solemnizing the marriage shall 

require the presentation of the marriage license. H the person solemnizing the 
marriage has reason to doubt the correctness of the statement of facts in the marriage 
.license, the person must be satisfied as to the correctness of the statement of facts 
before solemnizing the marriage. For that purpose, the person may administer oaths 
and examine the parties and witnesses in the same manner as the county clerk does 
before issuing the license. 

Comment. Section 461 continues former Civil Code Section 4207 without substantive 
change. 

§ 462. Certificate of registry required 
462. The person solemnizing a marriage shall make, sign, and endorse upon or 

attach to the license a statement, in the form prescribed by the State Department of 
Health Services, showing aU of the following: 

<a) The fact, time and, place of solemnization. 
(b) The names and places of residence of one or more witnesses to the ceremony. 
<c) A statement of the official position of the person solemnizing the marriage, or 

of the denomination of which that person is a priest, minister, or member of the clergy 
thereof. The person solemnizing the marriage shall also type or print his or bername 
and address. 

Comment. Section 462 continues subdivision (a) former Civil Code Section 4208 without 
substantive change. 

§ 463. Return of license and statement to local registrar 
463. The person solemnizing the marriage shall return the marriage license, 

endorsed as required in Section 462, to the local registrar of marriages of the county 
in which the license was issued within four days after the ceremony. 

Comment. Section 463 continues subdivision (b) former Civil Code Section4208 without 
substantive cbange. 

§ 464. Issuance of marriage certificate 
464. The person solemnizing a marriage must, at the request of, and for either party, 

issue a marriage certificate showing the facts specified in Section 462. 

Comment. Section 464 continues fonner Civil Code Section 4209 without substantive 
change. 

§ 465. Unrecorded marriage; filing license and certificate of declaration of 
marriage 

465. If no record of the solemnization of a marriage previously contracted is known 
to exist, the parties may purchase a License and Certificate of Declaration of Marriage 
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from the county clerk in the parties' county of residence. The license and certificate 
shall be Ided in the manner specified in subdivision (b) of Section 351. 

Comment. Section 465 continues former Civil Code Section 4210 without substantive 
change. The phrase "previously contracted" has been substituted for "heretofore contracted." 

CHAPTER 4. CONFIDENTIAL MARRIAGE 
Article 1. General Provisions 
Article 2. Approval of Notaries 10 Autborize Confidential Marriage 
Article 3. Records of Coof!dential Marriages 

Article 1. General Provisions 
§ 500. Validity of confidential marriage 
§ 501. Requirements for coof!dential marriage generally 
§ 502. Application by parties for and issuance of confidential marriage license 
§ 503. Issuance of license where party unable to personally appear 
§ 504. Issuance of license on request of approved notary public 
§ 505. Form of confidential marriage license; form 10 include certifica~ of marriage and affidavit 
§ 506. Preparation and filing of marriage certifica~ 
§ 507. Delivery of copy of certificate 10 parties 
§ 508. Application for certified copy of certiflca~ 
§ 509. Issuance of certified copy of certificate 
§ 510. Replacement of lost certificate 

§ 500. Validity of confidential marriage 

500. All marriages that have heretofore been, or that may hereafter be, consummated 
under the provisions of this chapter are hereby declared to be valid. 

Comment. Section 500 continues former Civil Code Section 4214 without substantive 
change. 

§ 501. Requirements for confidential marriage generally 

501. When an unmarried man and an unmarried woman, not minors, have been 
living together as husband and wife, they may be manied pursuant to this chapter by 
a person authorized to solemnize a maniage under Article 1 (conunencing with 
Section 450) of Chapter 3, without the necessity of first obtaining health certificates. 

Comment. Section 501 continues firm sentence of subdivision (a) of former Civil Code 
Section 4213 without substantive change. The phrase "pursuant to this chapter" has been 
added. 

Note: Is it correct to add "pursuant to this chapter" to Section SOl? In other words. 
is the need for health certificates dispensed with only in the case of a confidential 
marriage or can applicants for marriage avoid the need for health certificates by stating 
that they meet the requirements of Section SOl? 

§ 502. Application by parties for and issuance of confidentiaJ marriage license 

502. (a) Except as provided in Section 503, a confidential marriage license shall be 
issued by the county clerk upon the personal appearance of the parties to be manied 
and their payment of the fees required by Sections 26840.1 and 26840.8 of the ~ 
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Government Code and any fee imposed pursuant to the authorization of Section 
26840.3 of the Government Code. 

(b) Alicense issued pursuant to this section is valid only for a period of 90 days after 
its issuance and may only be used in the county in which it is issued. 

(c) The license shall be presented to the person perfonning the ceremony. 
Comment. Section 502 continues second, third, and fourth sentences of subdivision (a) 

of fonner Civil Code Section 4213 without substantive change. 

§ 503. Issuance of license wbere party unable to personally appear 

503. n, for any reason, either orboth of the parties to be married is physically unable 
to appear in person before the county clerk, a confidential marriage license shall be 
issued by the county clerk to the person perfonning the ceremony upon that person's 
presenting an affidavit to the county clerk. signed by the person and the parties to be 
married, explaining the reason for the inability to appear. 

Comment. Section 503 continues former Civil Code Section 4213.1 without substantive 
change. 

§ 504. Issuance of license on request of approved notary public 

504. <a) The county clerk shall issue aconfidential marriage license upon the request 
of a notary public approved by the county cleIk to authorize confidential marriages 
pursuant to Article 2 (corrunencing with Section 550) and upon payment by the notary 
public of the fees specified in Sections 26840.1 and 26840.8 oftbe Government Code. 
The panies shall reimburse a notary public who authorizes a confidential marriage for 
the amount of the fees. 

(b) A confidential marriage license issued by the county clerk to a notary public is 
valid only for a period of 90 days after its issuance by the county clerk and may only 
be used in the county in which it was issued. 

Comment. Section 504 continues subdivision (b) of fonner Civil Code Section 4213 
without substantive change. 

§ 50S. Form of confidential marriage license; form to include certificate of 
marriage and affidavit 

505. (a) The fonn of the confidential marriage license shall be prescribed by the 
State Registrar of Vital Statistics. 

(b) The form shall be designed to require that the parties to be married declare or 
aff"mn that they meet all of the requirements of this chapter. 

(c) The form shall include a certificate of marriage. which shall be filled out by the 
parties upon performance of the marriage and be authenticated by the person 
performing the marriage. 

(d) The form shall include an affidavit on the back. which the husband and wife shall 
sign. aff"mning that they have received the brochure provided for in Section 370. 
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(e) The affidavit required by subdivision (d) shalhtate: 

AFFIDAVIT 
I acknowledge that I have received the brochure titled _________ _ 

(Signature ofWtfe) (Date) 

(Signature of Husband) (Date) 
Comment. Section 50S continues third paragraph of subdivision (a) and subdivision (i) 

of fonner Civil Code Section 4213 without substantive change. 

§ 506. Preparation and filing or marriage certificate 
506. (a) Upon perfonnance of the ceremony, the confidential marriage certificate 

shall be filled out by the parties 10 the marriage and authenticated by the person 
perfonning the ceremony. 

(b) The certificate shall be fded by the person perfonning the ceremony with the 
office of the county clerk in the county in which the license was issued within four days 
after the perfonnance of the ceremony. 

Comment. Section 506 continues fifth and sixth sentences of subdivision (a) of fonnet 
Civil Code Section 4213 without substantive change. 

§ 507. Delivery or copy or certificate to parties 
507. Upon perfonnance of the ceremony, the personperfonning the ceremony shall 

give a copy of the confidential marriage certificate to the parties who were married 
Comment. Section 507 continues flI'St sentence of the second paragraph of subdivision 

(a) of fonner Civil Code Section 4213 without substantive change. 

§ 508. Application ror certified copy or certificate 
508. The person perfonning the ceremony shall provide the parties who were 

married with an application fora certified copy of the confidential marriage certificate 
which shall be filled out by the parties and sent by the person perionning the marriage 
to the county clerk. 

Comment. Section 508 continues second sentence of the second paragraph of subdivision 
(a) of fonner Civil Code Section 4213 without substantive change. 

§ 509. Issuance of certified copy of certificate 
509. (a) A party to a confidential marriage may obtain a certified copy of the 

confidential marriage certificate from the county clerk of the county in which the 
certificate is filed in any of the following ways: 

(1) By submitting the application for a certified copy of the confidential marriage 
certificate provided to the parties at the time of the marriage pursuant to Section 508. 

(2) By personally appearing before a notary public or at the county clerk's office in 
the party's county of residence. producing proper identification. obtaining a certificate 
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attesting to his or her identity from the notary public or county clerlc:, and transmitting 
that certificate, together with a request for the certified copy of the confidential 
marriage certificate, to the county clerlc: of the county with which the certificate is flled. 

(3) By personally appearing at the county clerlc:'s office where the certificate is flled 
and producing proper identification. 

(b) Copies of a confidential marriage certificate may be issued to the parties to the 
marriage upon the payment of afee equivalent to thatchaIged for copies of a certificate 
of marriage. 

Comment. Section 509 continues subdivision (g) 'of fonner Civil Code Section 4213 
without substantive change. 

§ 510. Replacement oflost certificate 

510. If a certificate furnished pursuantto this chapter is lost, damaged, or destroyed 
after the perfonnance of the marriage and before it is filed. the county clm may issue 
a replacement upon the payment of a fee of five dollars ($5). 

Comment. Section 510 continues subdivision (h) of fonner Civil Code Section 4213 
without substantive change. 

Article 2. Approval of Notaries to Authorize Confidential Marriages 
§ 550. Only approved notary may authorize confidential marriage 
§ 551. Application by DOtarY for approval to authorize confidential marriages 

(- § 552. Required course of inslnlCtion before approval 
"-_ § 553. Approval valid one year; renewal 

c 

§ 554. Ust of nolaries approved to authorize confidential marriages 
§ 555. Suspending or revoking approval of notarY 
§ 556. Fees; use of money received 

§ 550. Only approved notary may authorize confidential marriage 

550. (a) No notary public shall authorize a confidential marriage pursuant to this 
chapter unless he or she is approved by the county clm to authorize confidential 
marriages pursuant to this chapter. 

(b) A violation of subdivision (a) is a misdemeanor punishable by a fme not to 
exceed one thousand dollars ($1,000) or six months in jail. 

Comment. Section 550 continues subdivision (c)(l) and subdivision (d) of fonner Civil 
Code Section 4213 without substantive change. 

§ 551. Application by notary ror approval to authorize confidential marriages 

551. (a) An application for approval to authorize confidential marriages pursuant 
to this chapter shall be submitted to the county clerk in the county in which the notary 
public who is applying for the approval resides. 

(b) The application shall include aU of the following: 
(1) The full name of applicant. 
(2) The date of birth of the applicant. 
(3) The applicant's current residential address and telephone number. 
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(4) The address and telephone number of the place where the applicant will issue 
authorizations for the performance of a marriage. " 

(5) The fulIname of the applicant's employer if the applicant is employed by another --' 
person. 

(6) Whether or not the applicant has engaged in any of the acts specified in Section 
8214.1 of the Govenunent Code. 

(c) The application shall be accompanied by the fee provided for in Section 556. 

Comment. Section 551 continues subdivision (c)(2) offonnerCivil Code Section 4213 
withOUl substantive change. Subdivision (c) of Section SS I is drawn from the first sentence 
of subdivision (c)(3) of fonner Section 4213. 

§ 552. Required course of instruction before approval 

552. No approval shall be granted pursuant to this article unless the notary public 
shows evidence of successful completion of a course of instruction concerning the 
authorization of confidential marriages that shall be conducted by the county clerk. 
The course of instruction shall not exceed two hours in duration. 

Comment. Section SS2 continues subdivision (c)(S) of fonner Civil Code Section 4213 
without substantive change. 

§ 553. Approval valid one year; renewal 

553. An approval to authorize confidential marriages pursuant to this article is valid 
for one year. The approval may be renewed for additional one year periods upon . 
payment of the renewal fee provided for in Section 556. 

Comment. The rust sentence of Section 553 continues the second sentence of paragraph 
(3) of subdivision (c) of fanner Civil Code Section 4213 without substantive change. The 
second sentence is drawn from the third sentence of the Satne paragraph. 

§ 554. List of notaries approved to authorize confidential marriages 

554. (a) The county clerk shall maintain a list of the notaries public who are 
approved to authorize confidential marriages. The list shall be available for inspection 
by the public. 

(b) It is the responsibility of a notary public approved to authorize confidential 
marriages pursuant to this article to keep current the information required in 
paragraphs (I), (3), (4), and (5) of subdivision (b) of Section 551. This infonnation 
shall be used by the county clerk to update the list required to be maintained by this 
section. 

Comment. Section 5S4 continues subdivision (c)(6) of former Civil Code Section 4213 
without substantive change. 

§ 555. Suspending or revoking approval of notary 

555. (a) If, after an approval to authorize confidential marriages is granted pursuant 
to this article, it is discovered that the notary public has engaged in any of the actions 
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specified in Section 8214.1 of the Government Cooe, the approval shall be revoked, 
and any fees paid by the notary public may be retained by the county clerk. 

(b) If a notary public who is approved to authorize confidential marriages pursuant 
to this article is alleged to have violated a provision of this part, the county clerk shall 
conduct a hearing to detennine if the approval of the notary public should be 
suspended or revoked. The notary public may present such evidence as is necessary 
in his or her defense. If the county clerk: determines that the notary public has violated 
a provision of this part, the county clerk may place the notary public on probation or 
suspend or revoke his or her registration. The county clerk shall report the findings 
of the hearing to the Secretary of State for whatever action the Secretary of State deems 
appropriate. 

Comment. Section 555 continues paragraphs (4) and (7) of subdivision (c) offonner Civil 
Code Section 4213 without substantive change. 

Note: Should the last clause relating to retaining fees be made applicable to 
subdivision (b) as well as subdivision (a) of Section !!!? 

§ 556. Fees; use of money received 
556. (a) The fee for an application for approval to authorize confidential1llllCriages 

pursuant to this chapter is one hundred seventy-five dollars ($175). 
(b) The fee for a renewal of an approval is one hundred seventy-five dollars ($175). 
(c) Fees received pursuant to this article shall be deposited in a trust fund established 

by the county clerk. The money in the trust fund shall be used exclusively for the 
administration of the program described in this article. 

Comment. Section 5 56 continues the first, third, and fourth sentences of subdivision (c X3) 
of fonner Civil Code Section 4213 without substantive change. 

Article 3. Records of Confidential Marriages 
§ '70. Record of cODfidenlial marriage; disclosing infonnalioo concerning confideotial marriage 

§ 570. Record of confidential marriage; disclosing information concerning 
confidential marriage 

570. (a) Except as provided in subdivision (b), the county clerk shall maintain the 
confidential marriage certificate fded pursuant to Section 506 as a permanent record 
which shall not be open to public inspection except upon order of the superior court 
issued upon a showing of good cause. 

(b) The county clerk shall keep all original certificates of confidential marriages for 
one year from the date ofrding. After one year, the clerk may microfilm the certificates 
and dispose of the original certificates. The county clerk shall promptly seal and store 
at least one original negative of each microphotographic fdm made in a manner and 
place as reasonable to assure its preservationindefmitely against loss, theft, defacement, 
or destruction. The microphotograph shall be made in a manner and on paper that C complies.with the minimum standards of quality approved by the National Bureau of 
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Standards. Every reproduction shall be deemed and considered an original. A 
certified copy of any reproduction shall be deemed and considered a certified copy of 
the original. 

(c) The county c1etkmay conductaseaICh for a confidential marriage certificate for 
the purpose of confinning the existence of arnarriage, but the date of the maniage and 
any other infonnation contained in the certificate shall not be disclosed except upon 
order of the superior court. 

(d) The county clerk shall, not less than quarterly, transmit copies of all confidential 
marriage certificates to the State Registrar of Vital Statistics. The registrar may 
destroy the copies so transmitted after they have been indexed. The registrar may 
respond to an inquiry as to the existence of a marriage perfonned pursuant to this 
chapter, but shall not disclose the date of the marriage. 

Comment. Subdivision (a) of Section 570 continues the last sentence oftbe fllSt paragraph 
of subdivision (a) Conner Civil Code Section 4213 without substantive change. Subdivision 
(b) continues fonnerCivil Code Section 4213.2 without substantive change. Subdivision (c) 
continues subdivision (f) of former Civil Code Section 4213 without substantive change. 
Subdivision (d) continues subdivision (e) of former Civil Code Section 4213 without 
substantive change. 

PART3. PRE~TALEXAMrnNATlON 
§ !ISO. Physician' s certificate required as prerequisite \0 obtaining marriage license 
§ SSl. SIBlemeDI in certificate conceming slBlldard serological test 
§ SS2. Stalemenl concerning rubella 
§ 583. Statement that HIV test was offered 
§ 584. Capacity \0 consent to examinations and tests 
§ SSS. Information to be provided to laboratory 
§ 5S6. Laboratory statement 
§ SS7. Certificate forms from otber states 
§ SSS. CeniIlcate forms from armed forces 
§ 5S9. Standard serological test; approved laboratory; checking accuracy of teslS 
§ 590. Submission of laboratory reports or records; destruction of copies of old reports 
§ 591. Court waiver of examination and test requirements; confidenlial proceedings; no court fee 

required 
§ 592. Filing. preservation, and desttuction of certificate forms and court orders 
§ 593. Prohibited acts and criminal penalty 
§ 594. Confidenlial documents; crimina1 penalty for unlawful disclosure 

§ 580. Physician's certificate required as prerequisite to obtaining marriage 
license 

580. Before any person, who is authorized to issue marriage licenses, shall issue the 
license, each applicant for the license shall me with the person a certificate from a 
licensed physician that satisfies the requirements of this part. 

Comment. Section 5S0 continues the first portion of the fllSt sentence of subdivision (a) 
of former Civil Code Section 4300 without substantive change. See also Sections 501, 591 _) 
(when health certificate not required). ...."I 
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§ 581. Statement in certifiate concerning standatd serological test 

§ 581 

581. The certificate shall contain a statement that the applicant has been given the 
examination, including a standard serological test, as may be necessary for the 
discovery of syphilis, made not more than 30 days prior to the date of issuance of the 
license, and that, in the opinion of the physician, the person either is not infected with 
syphilis, or if so infected, is not in a stage of that disease which is or may become 
communicable to the marital partner. 

Comment. Section 581 continues the last ponion of the first sentence of subdivision (a) 
of f01lller Civil Code Section 4300 without substantive change. See also Section 589 
(standard serological test). 

§ 58%. Statement concerning rubella 
582. (a) Except as provided in subdivision (b), the certificate shall contain a 

statement whether the female applicant has laboratory evidence of immunological 
response to rubella (German measles). 

(b) 'The certificate shall not contain evidence of response to rubella where the female 
applicant (I) is over 50 years of age, or (2) has had a surgical sterilization, or (3) 
presents laboratory evidence of a prior test declaring her immunity to rubella. 

Comment. Section 582 continues subdivision (b) of fanner Civil Code Section 4300 
without substantive change. 

§ 583. Statement that mv test was offered 
583. (a) The certificate shall indicate that an mv test, as dermed in Section 26 of 

the Health and Safety Code, including any appropriate confirmatory tests for positive 
reactors, was offered. It is the intention of the Legislature that the results of the tests 
shall be transmitted to the marriage license applicant, and that followupcounseJing by 
a knowledgeable and experienced person shall be made available. 

(b) Disclosure of the results of any test perfonned in accordance with subdivision 
(a) shall not be made except as provided in Chapter 1.11 (commencing with Section 
199.20) of Division I of the Health and Safety Code. 

Comment. Section 583 continues subdivisions (c) and (d) offonner Civil Code Section 
4300 without substantive change. 

§ 584. Capacity to consent to examinations and tests 
584. A person who by law is validly able to obtain a marriage license in the State 

of California is validly able to give consent to any examinations and tests required by 
this pan. 

Comment. Section 584 continues the flCStsentence of subdivision (e ) offo1lller Civil Code 
Section 4300 without substantive change. 

§ 585. InformatioD to be provided to laboratory 
585. In submitting the blood specimen to the laboratory the physician shall 

designate that this is a premarital test. 
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Comment. Section 585 continues the second sentence. of subdivision (e) of fonner Civil 
Code Section 4300 without substantive change. 

§ 586. Laboratory statement 

586. The certificate shall be accompanied by a statement from the person in charge 
of the laboratory making the test, or from some other person authorized to make the 
report, setting forth all of the following: 

(a) The name of the test. 
(b) The date the test was made. 
(c) The name and address of the physician to whom the test was sent. 
(d) The name and address of the person whose blood was tested. 

Comment. Section 586 continues fonner Civil Code Section 4301 without substantive 
change. 

§ 587. Certificate forms from other states 
587. (a) Certificate foons provided by other states having comparable laws will be 

accepted for persons who have been examined and who have received serological tests 
for syphilis outside of California if the examinations and tests were perfonned not 
more than 30 days prior to the issuance of the marriage license. 

(b) Certificate foons provided by other states not having comparable laws will be 
accepted for persons who have been examined by a physician and surgeon licensed 
in that state and who have received serological tests for syphilis perfonned by the J 
official state public health laboratory in thaI state' if the certificate states that the 
examination and tests were perfonned not more than 30 days prior to issuance of the 
marriage license. 

Comment. Subdivision (a) of Section 587 continues the first sentence of the first 
paragraph of funner Civil Code Section 4303 without substantive change. Subdivision (b) 
continues the second paragraph of fonner Section 4303 without substantive change. 

§ 588. Certificate forms from armed forces 

588. Certificates provided by the anned forces of the United States will be accepted 
for military personnel if the certificate is signed by a medical officer commissioned 
in the anned forces and the certificate states the examinations and serological tests for 
syphilis were perfonned not more than 30 days prior to the issuance of the marriage 
license. 

Comment. Section 588 continues the second sentence of the first paragraph of fonner 
Civil Code Section 4303 without substantive change. 

§ 589. Standard serological test; approved laboratory; cbecldngaccuracy oetests 

589. (a) For the purpose of this part, a standard serological test is a test for syphilis 
approved by the State Department of Health Services made by an approved laboratory. 

(b) An approved laboratory is any of the following: 
(1) The laboratory of the State Department of Health Services. ) 
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(2) A laboratory approved by the State Department of Health Services. 
(3) Any other laboratory the director of which is licensed by the State Department 

of Health Services according to law. 
(c) In case of question concerning accuracy of tests prescribed in this part, the State 

Department of Health Services shall accept specimens for checking purposes from 
any district in the state. 

Comment. Section 589 continues fonner Civil Code Section 4304 without substantive 
change. 

Note: What is the meaning of the phrase ''from any district in the state" in Section 
5891 Is this phrase necessary? 

§ 590. Submission of laboratory reports or records; destruction of copies of old 
reports 

590. The laboratory shall submit such laboratory reports or records to the State 
Department of Health Services as are required by regulation. The health officer may 
destroy copies of reports that have been retained pursuant to this section for a period 
of two years. 

Comment. Section 590 continues fonner Civil Code Section 4305 without substantive 
change. 

§ 591. Court waiver of examination and test requirements; confidential 
proceedings; no court fee required 

591. (a) The judge of the superior court in the county in which the license is to be 
issued, onjointapplication by both parties to the marriage, may waive the requirements 
as to medical examinations, laboratory tests, and certificates, and may order the 
licensing authority to issue the license applied for. if (1) all other requirements of the 
marriage laws have been complied with and (2) the judge is satisfied by affidavit or 
other proof that an emergency or other sufficient cause for making the order exists and 
that the public health and welfare will not be injuriously affected by making the order. 

(b) If the examinations and tests have been made and certificate or certificates have 
been refused because one or both of the applicants have been found to be infected with 
syphilis, the judge of the superior court in the county in which the license is to be issued 
nevertheless may, on application of both parties to the marriage. order the licensing 
authority to issue the license if (1) all other requirements of the marriage laws have 
been complied with and (2) the judge is satisfied by affidavit or other proof that an 
emergency or other sufficient cause for making the order exists and that the public 
health and welfare will not be injuriously affected by making the order. 

(c) The order of the court shall be filed by the licensing authority in lieu of the 
certificate form. 

(d) The clerk of the court shall transmit to the State Department of Health Services 
a transcript of the record and the order for such followup by the department as is 
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required by law or deemed necessary by the department for the protection of the public 
health. 

(e) The superior court when it is deemed necessary may, to the extent authorized by 
law or rules of court, order all proceedings instituted under the provisions of this part 
to be confidential and private. There shall be no fee for these court proceedings. 

Comment. Section 591 continues fonner Civil Code Section 4306 without substantive 
change. See also Section 501 (marriage without need to first obtain health cenificate). 

§ 592. Filing, preservation, and destruction of certificate forms and court orders 
592. The certificate forms and the court orders shall be filed in the office of the 

county cledt. They shall be preserved for one year from the date of filing after which 
date they may be destroyed. 

Comment. Section 592 continues fonner Civil Code Section 4307 without substantive 
change. 

§ 593. Prohibited acts and criminal penalty 
593. (a) An applicant for a marriage license, physician, or representative of a 

laboratory who misrepresents his or her identity or a fact called for by the certificate 
form prescribed by this part is guilty of a misdemeanor. 

(b) A licensing officer who issues a marriage license without having received the 
certificate form or an order from the court, or who has reason to believe that a fact on 
the certificate form has been misrepresented but nevertheless issues a marriage ~ 
license, is guilty of a misdemeanor. 

(c) A person who otherwise fails to comply with the provisions of this part is guilty 
of a misdemeanor. 

Comment. Section 593 continues former Civil Code Section 4308 without substantive 
change. 

§ 594. Confidential documents; criminal penalty for unlawful disclosure 
594. (a) Certificates, laboratory statements or reports, applications, and court 

orders, referred to in this part, and the information therein contained, is confidential 
and shall not be divulged to or be open to inspection by any person other than state or 
local health officers or their authorized representatives. 

(b) A person who opens to inspection the certificates, laboratory statements or 
reports, applications, or court orders referred to in this part, or divulges any 
information therein contained, without authority, to a person not by law entitled to the 
same is guilty of a misdemeanor. 

Comment. Section 594 continues fonner Civil Code Section 4309 without substantive 
change. 
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DIVISION 4. HUSBAND AND WIFE 

Part 1. General Provisions 
Part 2. Characterization of Marital Propeny 
Part 3. Liability of Marital Property 
Part 4. Management and Control of Marital Propeny 
Part S. Marital agreements 

PART 1. GENERAL PROVISIONS 
Cbapter 1. Definitions 
Chapter 2. Relation of Husband and Wife 
Chapter 3. Property Rights 

CHAPTER1.D~ONS 
§ 700. Real ploperty deflDed 

§ 700. Real property defined 

§ 700 

700. As used in this division. real property does include, and personal property does 
not include. a leasc$old interest in real property. 

Comment. Section 700 continues the last sentence of fonner Civil Code Section 5110, 
but the coverage of the definition is expanded to cover the entire division. 

CHAFfER 2. RELATION OF HUSBAND AND WIFE 
§ 720. Murual obligations 
§ 721. Conttacts with each other and third parties r § 722. Methods of dissolution 

'-.- § 723. Tribal muriages and divorces 

c 

§ 720. Mutual obligations • 
720. Husband and wife contract toward each other obligations of mutual respect. 

fidelity, and support. 
Comment. Section 720 is the same as fonner Civil Code Section 5100. 

§ 721. Contracts with each other and third parties 
721. (a) Subject to subdivision (b). either husband or wife may enter into a 

transaction with the other, or with any other person, respecting property. which either 
might if unmarried. 

(b) Except as provided in Sections 143, 144, and 146 of the Probate Code, in 
transactions between themselves, a husband and wife are subject to the general rules 
which control the actions of persons occupying confidential relations with each other. 

Comment. Section 721 is the same as fonner Civil Code Section 5103. See also Code 
of Civil Procedure Sections 370 (right of married person to sue without spouse being joined 
as a party), 371 (right of married person to defend suit for spouse's right). For background 
on fonner Civil Code Section 5103. see Recommendation Relating to Revision ofWiIls and 
Illtestate Succession Law. 17 Cal. L. Revision Comm'n Reports 537 (1984); 18 Cal. L. 
Revision Comm'n Repons 78 (1986); Recommendation Proposing The Trust Law, 18 Cal. 
L. Revision Comm'n Reports 501 (1986). 
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Note: The relatiollllhipof Section 721 and Section 1110 (duty of good faith) needs to 
be reviewed. One statement should be provided to state the duty of a husband and wife 
in transactions between themselves. Is subdivision (b) of Section 721 the only limit on 
marital agreements between sponses during the marriage? See also Section 1500 
(marital property agreements). 

§ 722. Methods of dissolution 

722. Marriage is dissolved only by one of the following: 
(a) The death of one of the panies. 
(b) The judgment of dissolution of the marriage by a court of competent jurisdiction. 
(c) A judgment of nullity. 
Note: Why does subdivision (b) of Section 721 include "by a court of competent 

jurisdiction" but this clause is not included in subdivision (c) of Section 722? 
Comment. Section 721 continues fonner Civil Code Section 4350 without substantive 

change. 

§ 723. Tribal marriages and divorces 

723. (a) For the purpose of application of the laws of succession set forth in the 
Probate Code to a decedent, and for the purpose of detimnining the validity of a 
marriage under the laws of this state, an alliance entered into prior to 1958, which, by 
custom of the Indian tribe, band. or group of which the panies to the alliance, or either 
of them, are members, is commonly recognized in such tribe, band, or group as 
marriage, is deemed a valid marriage under the laws of this stale. 

(b)In the case of such marriages and for the purposes described in subdivision (a) 
a separation, which, by custom of the Indian tribe, band, or group of which the 
separating parties, or either of them, are members, is commonly recognized in such 
tribe, band, or group as a dissolution of marriage, is deemed a valid divorce under the 
laws of this state. 

Comment. Section 723 continues fonner Civil Code Section 5138 without substantive 
change. 

Note: Is subdivision (b) of Section 723 Hmited in its application to a "marriage" 
described in subdivision (a) (i.e., an alHance entered into prior to 1958)? 

CHAPTER3. PROPERTY RIGHTS 
§ 750. Methods of holding property 
§ 75 I. Interests of spouses in community pi operty 
§ 7052. Separate property 
§ 7053. Excluding one spouse from separate property dwelling of other spouse 
§ 7054. Limitationondispositionofseparatepropertyresidenceifnoticeofpendencyofproceeding 

recorded 
§ 70505. Payment or refund from employee retirement. death. benefit. or savings plan; discharge 

from adverse claims 
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§750 

§ 750. Methods of holding property 
750. A husband and wife may hold property as joint tenants, tenants in common, 

or as community property. 

Comment. Section 750 is the same as fonner Civil Code Section 5104. See also Section 
65 ("community property" defined). See also Code of Civil Procedure Sections 370 (right 
of married person to sue without spouse being joined as a party), 371 (right of married person 
to defend suit for spouse's right). 

§ 751. Interests of spouses in community property 
751. The respective interests of the husband and wife in community property during 

continuance of the marriage relation are present, existing, and equal interests. This 
section shall be construed as defining the respective interests and rights of husband 
and wife in community property. 

Comment. Section 751 is the same as fonnerCivil Code Section 5105. See also Section 
65 ("conununity property" defined). See also Code of Civil Procedure Sections 370 (right 
of married person to sue without spouse being joined as a party), 371 (right of married person 
to defend suit for spouse's right). 

Note: Should the second sentence of Section 751 be retained? It appears unnecessary 
and to add nothing to the rrrst sentence. 

§ 752. Separate property 
752. Except as otherwise provided in Sections 753 and 754, neither husband nor 

wife has any interest in the separate property of the other. 

Comment. Section 752 continues the first portion of subdivision (a) offonner Civil Code 
Section 5102 without substantive change. See also Sectlon 130 ("separate property" 
defined). See also Code of Civil Procedure Sections 370 (right of married person to sue 
without spouse being joined as a party), 371 (right of married petsOn to defend suit for 
spouse's right). 

Note: Should the introductory clause read: "Except as otherwise provided by 
statute,''1 

§ 753. Excluding one spouse from separate property dwelling of other spouse 
753. <a) Notwithstanding Section 752, except as provided in subdivision (b) and in 

Chapter 1 <commencing with Section 1900) of Part 1 of Division 6,neitherspouse may 
be excluded from the other's dwelling. 

(b) In a proceeding for dissolution of the marriage or legal separation or for a 
judgment of nullity of the marriage, upon application of either party in the manner 
provided by Part 4 (commencing with Section 240) of Division 2, the court may order 
the temporary exclusion of either party from the family dwelling or from the dwelling 
of the other until the fmal determination of the proceeding, upon a showing that the 
party to be excluded has assaulted or threatens. to assault the other party, or any other 
person under the care, custody, or control of the other party, or a minor child of the 
parties or of the other party, and that physical or emotional harm would otherwise 
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result to the other party or any other person under the.care, custody, or control of the 
other party, or to a minor child of the parties or of either party, or, upon application and 
hearing, the court may order such temporary exclusion of eitherparty upon a showing 
that physical or emotional hanD would otherwise result. 

Comment. Section 753 continues the last ponion of subdivision (a) of fonner Civil Code 
Section 5102 without substantive change. See also Chapter 6 (conunencing with Section 
1800) of Part 1 of Division 5 (Unifonn Parentage Act) and Division 12 (commencing with 
Section 5500) (prevention of domestic violence). See also Sections 5550(a)(2), 5552, 5750, 
5751. 

Note: Is subdivision (b) of Section 753 necessary or can the general provisions in 
Sections 1900 to 1908 be revised to cover the situation covered by subdivision (b) of 
Section 753? II subdivision (b) is omiUed, Section 5550(a)(2) sbould be revised to delete 
the reference to Section 753 if that reference bas been retained in Section 555O? II 
subdivision (b) of Section 753 is retained should subdivision (a) be revised to recognize 
otberexceptions to the rule stated in subdivision (a),such as those listed in tbe Comment 
to Section 753? Should "abused or tbreatens to abuse" (''abuse'' is dermed in Section 
55) be substituted in subdivision (b) for "assanlted or threatens toassanlt" Why is there 
not one comprehensive statute governing exclusion of either party from the family 
dwelling or from tbe dwelling of the other?? 

§ 754. Limitation on disposition of separate property residence if notice of 
pendency of proceeding recorded 

754. Ifnotice of the pendency of a proceeding for dissolution of the marriage or legal :) 
separation or for a judgment of nullity of the marriage is recorded in any county in 
which the husband or wife resides on real property that is the separate property of the 
other, the real property shall not for a period of three months thereafter be transferred, 
encwnbered, or otherwise disposed of voluntarily or involuntarily without the joinder 
of both spouses, unless the court otherwise orders. 

Comment. Section 754 continues subdivision (b) of fonner Civil Code Section 5102 
without substantive change. See also Section 700 (real property includes leasehold interests 
in real property). 

Section 754 provides a means of restraining transfer or encumbrance of the dwelling that 
is the separate property of a spouse during the pendency of separation, annulment, or 
dissolution proceedings. The restraint applies to involuntary as well as voluntary dispositions 
of the dwelling, sucb as pursuant to writ of execution. As to the authority of the court to 
restrain transfer during pendency of the proceedings, see Section 19OO(a). A community 
property dwelling may not be transferred or encumbered without joinder or consent of both 
spouses. See Sections 1152 (disposition or encumbrance of personal property family 
dwelling), 1201 (lease, transfer, or encumbrance of real property). For background on former 
Civil Code Section 5102, see Recommendation Proposing the Enforcement of Judgments 
Law, 15 Cal. L. Revision Conun'n Reports 2001, 2630 (1980). 

100 



c 

c 

c 

r'. Division 4. Husband and Wife - § 755 

Note: What is the effect of a transfer or encumbrance after the notice of pendency 
of proceeding has been recorded? Is a purported transfer, encumbrance, gift, or 
creditor's levy VOID if made without "joinder" of both spouses? 

§ 755. Payment or refund from employee retirement, death, benefit, or savings 
plan; discharge from adverse claims 

755. <a) As used in subdivision (b), the tenns "participant," "beneficiary," 
"employee benefit plan," "employer," "fiduciary," and "administrator" have the same 
meaning as provided in Section 3 of the Employee Retirement Income Security Act 
of 1974 (PL. 93-406), as amended. 

(b) Notwithstanding Section 751 and Chapter 2 (commencing with Section 1150) 
of Part 4, if payment or refund is made to a participant or his or her beneficiary or estate 
pursuant to a written employee benefit plan govemed by the Employee Retirement 
Income Security Act of 1974 <P.L. 93-4(6), as amended, the payment or refund fully 
discharges the employer and the administrator, fiduciary, or insurance company 
making the payment or refund from aU adverse claims thereto unless, before the 
payment or refund is made, the administrator of the plan has received at its principal 
place of business within this state, written notice by or on behalf of some otherperson 
that the other person claims to be entitled to the payment orrefund or some part thereof. 
Nothing in this subdivision affects a claim or right to the payment or refund or part 
thereof as between persons other than the employer and the fiduciary or insurance 
company making the payment or refund. 

(c) Notwithstanding Section 751 and Chapter 2 (commencing with Section 1150) 
of Part 4, if payment or refund is made to an employee, fonner employee or the 
beneficiary or estate of the employee or fonner employee pursuant to a written 
retirement, death, or other employee benefit plan or savings plan, other than a plan 
governed by the Employee Retirement Income Security Act of 1974, (PL. 93-406), 
as amended, the payment or refund fully dischmges the employer and the trustee or 
insurance company making the payment or refund from aU adverse claims thereto 
unless, before the payment or refund is made, the employer or fonner employer has 
received at its principal place of business within this state, written notice by or on 
behalf of some other person that the other person claims to be entitled to the payment 
or refund or some part thereof. Nothing in this subdivision affects a claim or right to 
the payment or refund or part thereof as between persons other than the employer and 
the trustee or insurance company making the payment or refund. 

Comment. Section 755 continues fonner Civil Code Section 5106 without substantive 
change. 

Note: The federal statute needs to be checked to determine whether the definition in 
subdivision (a) of Section 755 also should apply to subdivision (c) of Section 755. 
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PART 2. CHARACTERIZATION OF MARITAL PROPERTY 
Chapter I. Community Property 
Chapter 2. Separate P10peny 
Chapter 3. Damages for Injuries to Married Person 
Chapter 4. Presumptioos Concerning Nature of Property 
Chapter 5. Transmutation of Property 

CHAPTER!. CO~PROPERTY 
§ 760. Community property 
§ 761. Property in certain revocable trusts as community property 

§ 760. Community property 
760. Except as otherwise provided by statute, all property, real or personal, 

wherever situated, acquired by a married person during marriage while domiciled in 
this state is community property. 

Comment. Section 760 continues the substance of fonnerCivil Code Section 687 and the 
first ponion of fonner Section 5110, and extends the definition of community property 10 

include real property situated outside this state. The phrase "except as otherwise provided . 
by statute" has been substituted for the reference to the specific statutory provisions that were 
1isted in fonner Section SIlO. 

The effect of including out-of-state real property in the definition is that California courts 
treat it as community for all purposes, including management and control and division at 

) 

dissolution. The treatment given such property by the courts of the state in which the property -.." 
is located will depend upon the applicable choice of law rules of the state. J 

Section 760 states the basic rule that all property acquired during marriage is community 
unless it comes within a specified exception. See also Sections 65 ("community property" 
defmed), 800-804 (presumptions concerning nature ofpIopert)-), 850-853 (transmutation of 
property), 1500-1620 (marital property agreements). 

The major exceptions to the basic community property rule are those relating to separate 
property. See, e.g., Sections 130 ("separate property" defmed), no (separate property of 
wife), 771 (separate property of husband), 772 (while living separate and apart), 773 (after 
judgment onegal separation), 781 (personal injury damages). Section 760 is not an exclusive 
statement of property classified as community. See, e.g., Sections 761 (property transferred 
10 trust), 780 (damages for personal injury to married person as community property). 

§ 761. Property in certain revocable trusts as community property 

761. (a) Unless the trust instrument or the instrument of transfer expressly provides 
otherwise, COIlUDUnity property that is transferred in trust remains community 
property during the marriage, regardless of the identity of the trustee, if the trust, 
originally or as amended before or after the transfer, provides that the trust is revocable 
as to that property during the marriage and the power, if any, to modify the trust as to 
the rights and interests in that property during the marriage may be exercised only with 
the joinder or consent of both spouses. 

(b) Unless the trust instrument expressly provides otherwise, a power to revoke as ) 
to community property may be exercised by either spouse acting alone. COllUDunity 
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property, including any income or appreciation, that is distributed or withdrawn from 
a trust by revocation, power of withdrawal, or otherwise, remains community property 
unless there is a valid transmutation of the property at the time of distribution or 

withdrawal. 
(c) The trustee may convey and otherwise manage and control the trust property in 

accordance with the provisions of the trust without the joinder or consent of the 
husband or wife unless the trust expressly requires the joinder or consent of one or both 

spouses. 
(d) This section applies to a transfer made before, on, or after July I, 1987. 

(e) Nothing in this section affects the community character of property that is 
transferred before, on, or after July 1, 1987, in any manner or to a trust other than 
described in this section. 

Comment. Section 761 is the same as fonner Civil Code Section 5110.150. Itshouldbe 
noted that a transfer in trust by a married person is not exempt from the general limitations 
on transfers and transmutations by married persons acting alone. See Sections 1151, 1152, 

- and 1201 (joinder or consent) and Sections 5110.710·5110.740 (transmutation)). 
Although subdivision (a) is intended to be consistent with Revenue Ruling 66-283 in order 

to obtain community property income tax treatment for the trust property under Intemal 
Revenue Code Section 1014(b)(6), whether the terms of a panicular trust are sufficient to 
obtain such treatment is ultimately a mailer of federal law . 

One consequence ofretention orits community character is thatthe trust property is subject 
to claims of creditors and to division at dissolution to the same extent as any othercommunity 
property. See Sections 910·916. See also Prob. Code § 18200 (creditors' rights against 
revocable trust during settlor's lifetime)]. Likewise, the interest of the decedent in the 
community property is subject to testamentary disposition at death unless a contrary method 
of disposition is provided in the trust instrument, as is typically the case. Prob. Code § 104. 
Inthissituation,thespouses'traditionalcommunitypropertyrightoftestamentarydisposition 
is substantially preserved by the unilateral power of revocation. See subdivision (b). Where 
the trust requires joint action for revocation, the trust could preserve the power of 
testamentary disposition by granting the fll'St spouse to die a testamentary power of 
modification, appointment, ordisposition as to the spouse's share of the community property. 

Subdivision (b) establishes the presumption that either spouse acting alone may revoke the 
trust as to the community property. The statute makes clear, however, that a unilateral 
revocation does nOl change the community property character of property received by the 
revoking spouse. 

Subdivision (c) makes clear that the trustee may manage the trust community property in 
the same manner as other trust assets, free from the general limitations on disposition of 
community property imposed on spouses, unless the trust expressly provides such limitations. 

Section 761 is not restrictive and does not provide the exclusive means by which 
community property may be held in trust without loss of its community character. See 
subdivision (e). 

For background on former Civil Code Section 5110.150, see Recommendarion Proposing 
the Trust Law, 18 Cal. L. Revision Comm'n Repons 501 (1986). 
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CHAPTER 2. . SEPARATE PROPERTY 

§ 770. Separate property of wife 
§ 771. Separate property of husband 
§ 772. Earnings and accumulations while living separate and apart 
§ 773. Earnings and accumulations after judgment of legal separation 
§ 774. Recording inventory of separate personal property 

§ 770. Separate property of wife 

770. All property of the wife, owned by her before marriage, and that acquired 
afterwards by gift, bequest, devise, or descent. with the rents, issues, and profits 
thereof, is her separate property. The wife may, without the consent of her husband, 
convey her separate property. 

Comment. Section 770 is the same as fonner Civil Code Section 5107. 
Note: Probate Code Section 32 dermes "devise" as follows: "",hen used as a noun, 

means a disposition ofreal or personal property by wilJ, and, "'hen used asa verb,means 
to dispose of real or personal property by will." "Devise" now covers personal as well 
as real property. The concept of a bequest of personal property has been eliminated. 
Should "bequest" be omitted from Section 7701 

§ 771. Separate property of husband 

771. All property owned by the husband before marriage, and that acquired 
afterwards by gift, bequest, devise, or descent, with the rents, issues, and profits 
thereof. is his separate property. The husband may. without the consent of his wife, 
convey his separate property. 

Comment. Section 771 is the same as fonner Civil Code Section 5108. 
Note: Probate Code Section 32 defines "devise" as follows: "when used as a noun, 

means a disposition ofreal or personal property by wilJ, and, when used as a verb,means 
to dispose of real or personal property by will" "Devise" no", covers personal as well 
as real property. The concept of a bequest of personal property bas been eliminated. 
Should "bequest" be omitted from Section 771? 

§ 772. Earnings and accumulations while living separate and apart 

772. The earnings and accumulations of a spouse and the minor children living with, 
or in the custody of, the spouse, while living separate and apart from the other spouse, 
are the separate property of the spouse. 

Comment. Section 772 is the same as fonner Civil Code Section 5118. 

§ 773. Earnings and accumulations after judgment of legal separation 

773. Mer entry of a judgment of legal separation of the parties, the earnings or 
accumulations of each party are the separate property of the party acquiring the 
earnings or accumulations. 

Comment. Section 773 continues fonner Civil Code Section 5119 without substantive 
change except that "entry of a judgment" has been substituted for "rendition of a j\!dgment." 
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§ 774. Recording inventory of separate personal property 

774. (a) A full and complete inventory of the separate personal property of either 
spouse may be made out and signed by the spouse, acknowledged or proved in the 
manner required by law for the acknowledgment or proof of a grant of real property, 
and recorded in the office of the recorder of the county in which the parties reside. 

(b) The filing of the inventory in the recorder's office is notice and prima facie 
evidence of the title of the party filing the inventory. 

Comment. Section 774 is the same as former Civil Code Sections 5114 and 5115. See 
also Section 700 (personal property does not include a leasehold interest in real property). 

Note: Should Section 774 be retained? The provisions orthis section go back to 1872. 
Is any use made of tbe procedure provided by this section? Does the fiUng 0' the 
inventory create a presumption (affecting the burden of proof or the burden of 
producing evidence?) that tbe property is separate property? Ifso, wby should a spouse 
be able to reverse the presumption that all property acquired during marriage is 
community property merely by filing the inventory in tbe recorder's omce? Or does 
the section apply only to property that actuaUy is separate property? If so, wbat 
purpose does tbe section serve? Does a person dealing with a spouse have to cbeck to 
see if there is an inventory recorded by the other spouse before engaging in a 
transaction? Does tbe filing of tbe inventory affect the rigbt of, or burden of proof or, 
a creditor oftbe nonming spouse to reach tbe property? Must a person extending credit 
to one spouse only cbeck for a recorded inventory by the otber spouse in order to 
preserve tbe rigbt to resort to assets listed in the inventory? 

CHAPTER 3. DAMAGES FOR INJURIES TO MARRIED PERSON 
§ 780. Damages for personal injury to married person as community property 
§ 781. Cases wbere damages for persooal injury are separate property 
§ 782. Injuries to married person by spouse 
§ 783. Injuries to married person by third patty; extent concurring negligence of spouse allowable 

as defense 

§ 780. Damages for personal injury to married person as community property 

780. Except as provided in Section 781 and subject to Section 2603, money and 
other plOpeny received or to be received by a married person in satisfaction of a 
judgment for damages for personal injuries, or pursuant to an agreement for the 
settlement or compromise of a claim for such damages, is community property if the 
cause of action for the damages arose during the marriage. 

Comment. Section 780 is drawn from subdivision (b)(4) of former Civil Code Section 
4800. See also Code of Civil Procedure Section 370 (right of married person to sue without 
spouse being joined as a patty). 

§ 781. Cases where damages for personal injury are separate property 

5126. (a) Money or other property received or to be received by a married person 
in satisfaction of a judgment for damages for personal injuries, or pursuant to an 
agreement for the settlement or compromise of a claim for such damages, is the 
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separate property of the injured person if the cause of !1Ction for the damages arose as 
follows: 

(1) After the entry of a judgment oflegal separation or a judgment of dissolution of 
a marriage. 

(2) While either spouse, ifhe or she is the injured person, is living separate from the 
other spouse. 

(b) Notwithstanding subdivision (a), if the spouse of the injured person has paid 
expenses by reason of the-spouse's personal injuries from his or her separate property 
or from the community property, he or she is entitled to reimbursement of his or her 
separate property or the community property for those expenses from the separate 
property received by his or her spouse under subdivision (a). 

(c) Notwithstanding subdivision (a), if one spouse has a cause of action against the 
other spouse which arose during the marriage of the parties, money or property paid 
or to be paid by or on behalf of a party to his or her spouse of that marriage in 
satisfaction of a judgment for damages for personal injuries to such spouse, or 
pursuant to an agreement for the settlement or compromise of a claim for such 
damages, is the separate property of the injured spouse. 

(d) Subdivision <a) applies retroactively to any case where the property rights of the 
marriage have not been finally adjudicated by a judgment of dissolution or legal 
separation. 

Comment. Section 781 is the same in substance as former Civil Code Section Sl26.except 
thai the phrase "entry ofajudgment oflega! separation" has been substituted in subdivision 
(a)(l) of Section 781 for the phrase "rendition of a decree onega! separation"which was used 
in fonner Section S126. 

Note: Subdivision (d) of Section 781 appean to be obsolete and, if so, need not be 
continued. 

§ 782. Injuries to married person by spouse 
782. (a) Where an injury to a married person is caused in whole or in part by the 

negligent or wrongful act or omission of his or her spouse, the community property 
may not be used to discharge the liability of the tortfeasor spouse to the injured spouse 
or his or her liability to make contribution to a joint tortfeasor until the separate 
property of the tortfeasor spouse, not exempt from execution, is exhausted. 

(b) This section does not prevent the use of community property to discharge a 
liability referred to in subdivision (a) if the injured spouse gives written consent 
thereto after the occurrence of the injury. 

(c) This section does nol affect the right to indemnity provided by an insurance or 
other contract to discharge the tortfeasor spouse's liability, whether or not the 
consideration given for the contract consisted of community property. 

Comment. Section 782 continues fonner Civil Code Section 5113 without substantive 
change. 
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§ 783. Injuries to married person by third party; extent concurring negligence 
of spouse allowable as defense 

783. H a married person is injured by the negligent or wrongful act or omission 'of 
a person other than his or her spouse, the fact that the negligent or wrongful act or 
omission of the spouse of the injured person was a concurring cause of the injury is 
not a defense in an action brought by the injured person to recover damages for the 
injwy except in cases where the concurring negligent or wrongful act or omission 
would be a defense if the marriage did not exist. 

Comment. Section 783 continues former Civil Code Section 5112 without substantive 
change. See also Code of Civil Procedure Section 370 (right of married person to sue without 
spouse being joined as a party). 

CHAPTER4. PRES~IONS 
CONCERNING NATURE OF PROPERTY 

§ 800. Effect of presumptions 
§ 801. Community property presumption 
§ 802. Presumption not applicable where marriage terminated by dissolution more than four years 

before death 
§ 803. Gift presumptions 
§ 804. Property acquired by married woman before January 1, 1975 

§ 800. Effect of presumptions 
800. (it) The presumptions established by this chapter are presumptions affecting 

the burden of proof. 
(b) The presumptions established by this chapter are rebuttable by tracing the 

property to a different source or by proof of a transmutation of the character of the 
property. 

Comment. Section 800 is a new provision that CodiileS the JUle that the statutory 
presumptions as to the character of marital property are rebuttable presumptions affecting the 
burden of proof. They may be rebutted by tracing the property to a contrary source (e.g., 
Sections 770 and 771) or by proof of a transmutation of the character of the property. See 
Sections 850-853 (transmutation of property), 1500-1620 (marital property agreements). 
See also Prob. Code §f 140-147 (surviving spouse's waiver of rights). 

Note: Section SOO is a new provision. This provision was recOllllMnded by tbe Law 
Revision Commission in 1983. See Recommendation Relating to Marital Property 
Presumptions and Transmutations, 17 Cal. L. Revision Comm'n Reports ZOS (1984). 
However, the this provision was not enacted, because concern was raised about otber 
provisions of the recommended legislation. Sbould Section 800 be added to existing 
law? 

§ 801. Community property presumption 
801. Except as otherwise provided by statute, property of a married person is 

presumed to be community property. 
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Comment. Section SOl is anew provision that codifies the case law communitY property 
presumption. See, e.g., Haldeman v. Haldeman, 202 Cal. App. 2d 49S, 21 Cal. Rptr. 75 
(1962); Lynamv. Vorwerk, 13 Cal. App. 507, llOP. 355 (1910); Seev. See, 64 Cal.2d 77S, 
415 P.2d 776, 51 Cal. Rptr SSS (1966). The effect of the basic community property 
presumption is to impose the burden of proof on the person seeking to show that property of 
a married person is separate property. See Section SOO. An exception to the general 
community property presumption created by Section SOl may be found in Section S03 (gift 
presumptions). See also Ptob. Code § 5305 (presumption that mBITied persons hold their 
funds in deposit account as community property). 

§ SOl. Presumption not applicable where marriage terminated by dissolution 
more than four years before death 

802. The presumption that property acquired during marriage is community 
property does not apply to any property to which legal or equitable title is held by a 
person at the time of his or her death if the marriage during which the property was 
acquired was tenninated by dissolution of marriage more than four years prior to the 
death. 

Comment. Section S02 continues former Civil Code Section 5111 without substantive 
change. 

§ S03. Gift presomptions 

803. The following presumptions apply to property acquired by a married person 
during marriage by gift from the person's spouse: 

(a) Except as provided in subdivision (b). the property is presumed to be community 
property. 

(b) Clothing, wearing apparel, jewelry, and other tangible articles of a personal 
nature, used solely or principally by the person, are presumed to be the person's 
separate property except to the extent they are substantial in value taking into account 
the circumstances of the marriage. 

Comment. Section S03 is a new provision that qualifies the general rule that property 
acquired by a spouse by gift during m81Tiage is separate property . See Sections 770 (separate 
property of wife) and 771 (separate property of husband). Notwithstanding this general rule. 
underSectionS03.inlerspousal"gifts"arepresumedtobeseparateorcommunity,depending 
on the kind of property given. 

Subdivision (b) provides an exception to the general rule stated in subdivision (a). Under 
subdivision (b). a gift between the spouses of clothing. wearing apparel. jewelry. or other 
tangible articles of a personal nature that is used solely or principally by the spouse to whom 
the gift is made and that is not substantial in value taking into account the circumstances of 
the marriage becomes separate property of the spouse receiving the gift. The formal 
requirements that otherwise must be satisfied for a transmutation of property do not apply 
to such a gift. See Section S52( c). However. under subdivision (b). the gift of an automobile, 
for example, would not create a presumption that the property is separate, since the ) 
automobile is not an article of a personal nature within the meaning of the section. 
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The presumptions established by Section 803 can be rebutted by proof !hat the parties 
intended to make a transmutation of the character of the propeny. For limitations on 
transmutation, see Section 852 (fonn of transmutation). 

Note: Section 803 is a new provision. This provision was recommended by the Law 
Revision Commission in 1983. See Recommendation Relating to Marital Property 
Presumptions and Transmutations, 17 Cal. L. Revision Comm'n Reports 20S (1984). 
The provision implements subdivision (c) orSection 852 which wasenaded. Section803 
was not enacted because concern was raised about other provisions or the legislation 
recommended in 1983. Should Section 803 be added to existing law? 

§ 804. Property acquired by married woman berore January 1, 1975 

804. Notwithstanding any other provision of this chapter, whenever any real or 
personal property, or any interest therein or encumbrance thereon, was acquired prior 
to January I, 1975, by a married woman by an instrument in writing, the following 
presumptions apply, and are conclusive in favor of any person dealing in good faith 
and for a valuable c.onsideration with the married woman or her legal representatives 
or successors in interest,regardless of any change in her marital status after acquisition 
of the property: 

(a) If acquired by the married woman, the presumption is that the property is the 
married woman's separate property. 

(b) If acquired by the married woman and any other person, the presumption is that 
the married woman takes the part acquired by her as tenant in common, unless a 
different intention is expressed in the inStrument. 

(c) If acquired by husband and wife by an instrument in which they are described 
as husband and wife, unless a different intention is expressed in the instrument, the 
presumption is that the property is the community property of the husband and wife, 
unless a different intention is expressed in the instrument. 

Comment. Section 804 continues a portion of the first paragraph of fonner Civil Code 
Section 5110 without substantive change. 

CHAPl'ER 5. TRANSMUTATION OF PROPERTY 
§ 850. Transmutation of prope1ty by agreement or transfer 
§ 851. Fraudulent transfers laws apply 
§ 852. Form of transmutation 
§ 853. Effect of will 

§ 850. Transmutation or property by agreement or transrer 

850. Subject to Sections 851 to 853, inclusive, married persons may by agreement 
or transfer, with or without consideration, do any of the following: 

. (a) Transmute community property to separate property of either spouse. 
(b) Transmute separate property of either spouse to community property. 
(c) Transmute separate property of one spouse to separate property of the' other 

spouse. 

109 



§ 851 C Division 4. Husband and Wife -
Comment. Section 850 is the same as former Civil Code Section 5110.71 O. Section 850 

codifies the basic rule that spouses may transmute the character of conununity or separate 
property. See, e.g., Reppy, Debt Collection from Married Californians: Problems Caused 
by Transmutotions, Single-Spouse Management, and Invalid Marriage, 18 San Diego L. 
Rev. 143 (1981). In addition to the limitations on transmutation provided in Sections 851 
to 853, inclusive, the spouses are subject to the general rules governing the validity of 
agreements and transfers as well as the special rules that control the actions of persons 
occupying confidential relations with each other. See Section 721. The characterization of 
community and separate ploperty maybe affected by a general marital PlOpeny agreement, 
antenuptial or otherwise, as well as by a transmutation of specific properry. For background 
on former Civil Code Section 511 O. 710, see Recommendation Relating to Marital Property 
Presumptions and Transmutations, 17 Cal. L. Revision Conun 'nReports 205 (1984); 18 Cal. 
L. Revision Conun'n Reports 67 (1986). 

§ 851. Fraudulent transfers laws apply 
851. A transmutation is subject to the laws governing fraudulent transfers. 

Comment. Section 851 is the same as former Civil Code Section 5 110.720. Section 851 
codified prior existing law. Cf. Baileyv. Leeper,142 Cal. App. 2d 460, 298 P.2d684 (1956) 
(transferofproperry from husband to wife); Frankel v. Boyd,l06Cal. 608, 614, 39 P. 939, 
941 (1895)(dictum); Wikes v. Smith, 465 F.2d 1142 (1972)(bankruptcy). For background 
on former Civil Code Section 5110.720, see Recommendation Relating to Marital Property 
Presumptions and Transmutotions, 17 Cal. L. Revision Conun 'nReports 205 (1984); 18 Cal. 
L. Revision Conun'n Reports 68 (1986). -.. 

J 
§ 852. Form of transmutation 

852. <a) A transmutation of real or personal property is not valid unless made in 
writing by an express declaration that is made, joined in, consented to, or accepted by 
the spouse whose interest in the property is adversely affected. 

(b) A transmutation of real property is not effective as to third parties without notice 
thereof unless recorded. 

(c) This section does not apply to a gift between the spouses of clothing, wearing 
apparel, jewelry, or other tangible articles of a personal nature that is used solely or 
principally by the spouse to whom the gift is made and that is not substantial in value 
taking into account the circumstances of the marriage. 

<d) Nothing in this section affects the law governing characterization of property in 
which separate property and community property are commingled or otherwise 
combined. 

(e) This section does not apply to or affect a transmutation of property made before 
January I, 1985, and the law that would otherwise be applicable to suchatransmutation 
shall continue to apply. 

Comment. Section 852 is the same as former Civil Code Section 5110.730. See also 
Section 700 (real properry includes leasehold interests in real properry). 
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Section 852 imposes fonnalities on interspousal transmutations fot the purpose of 
increasing cenainty in the determination whether a transmutation has in fact occurred. 
Section 852 makes clear that the ordinary rules and fonnaIities applicable to real property 
transfers apply also to transmutations of real propeny between the spouses. See Civil Code 
§§ 1091 and 1624 (statute of frauds), 1213-1217 (effect of recording). This overruled 
existing case law. See, e.g., Woods v. Security First Nat'l Bank, 46 Cal. 2d 697,701,299 
P.2d 657, 659 (1956). Section 852 also overruled priot existing law that permitted oral 
transmutation of personal property; however, transmutation by gift of cenain personal 
propeny is recognized. Fot background on fotmer Civil Code Section 5110.730, see 
Recommendation Rekzting to Marital Property Presumptions and Transmutations, 17 Cal. 
L. Revision Comm'n Repons 205 (1984); 18 Cal. L. Revision Comm 'nRepons 68 (1986). 

§ 853. Errect of will 

853. Astatement ina will of the character of property is not admissible as evidence 
of a transmutation of the property in a proceeding commenced before the death of the 
person who made the will. 

Comment. Section 853 is the same as former Civil Code Section 5110.740. 
Section 853 reversed the former case law rule that a declaration made in a will as to the 

character of property may be an effective transmutation of the plopeny before the death of 
the declarant. See, e.g., In re Marriage of Lou, 120 Cal. App. 3d 379, 174 Cal. Rptr. 618 
(1981); Estate of Wilson. 64 Cal. App. 3d 786,134 Cal. Rptr. 749 (1976). Section 853 is 
consistent with the general concepts that a will is ambulatory and subject 10 subsequent 
revocation or modification and does not speak until the testator's death. 

Fot background on former Civil Code Section 511 0.740, see Recommendotion Rekzting 
toMariralProperty Presumptions and Transmutations. 17 Cal.L. Revision Comm'nRepons 
205 (1984). 

PART 3. LIABILITY OF MARITAL PROPERTY 
OIapter 1. Definitions 
OIapter 2. General Rules of Liability 
OIapter 3. Reimbursement 
OIapter 4. Transitional Provisions 
OIapter 5. Liability for Death or Injury 

CHAPTER 1. DEFINITIONS 
§ 900. Application of definitions 
§ 901. Community properly 
§ 902. Debt 
§ 903. Time debt incurred 

§ 900. Application of definitions 

900. Unless the provision or context otherwise requires, the defmitions contained 
in this chapter govern the construction of this pari. 

Comment. Section 900 is the same as fonnerCivil Code Section 5120.010. Section 900 
limits the application of the defmitions. which have specialized uses. See, e.g., Section 901 
and Comment thereto ("community properly" defined). For background on former Civil 
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Code Section 5120.010, see Recommendation Relating to.Liability of Marital Property for 
Debts. 17 Cal. L.Revision Cormn 'n Repons 1 (1984). 

§ 901. Community property 

901. "Community property" includes: 
(a) Real property situated in another state that would be community property if 

situated in this state. 
(b) Quasi-community property. 
Comment. Section 901 is the same as fonner Civil Code Section 5120.020. See also 

Sections 125 ("quasi-cormnunity property" defined), 700 (real property includes leasehold 
interests in real property), 912 (liability of quasi-cormnunity property). The general 
definition of "cormnunity property" (Section 65) does not apply to this pan. 

Subdivision (a) of Section 901 treats real property situated in another jurisdiction as 
cormnunity fliOperty for the purpose of liability for debts. Such property is already treated 
as cormnunityproperty for purposes ofdivision at dissolution of marriage or legal separation. 
See,e.g.,Rozan v. Rozan,49 Cal. 2d 322, 317 P.2d II (1957); Ford v. Ford, 276 Cal. App. 
2d 9, 80 Cal. Rptt.435 (1969). This provision does not expand the jurisdiction of a California 
COUR to control real property located in another state beyond the constitutional limits on its 
jurisdiction. Although a California COUR may not affect title to such property, it may 
effectuate rights in the property by appropriate orders to panies subject to the personal 
jurisdiction of the COUR, such as orden for reimbursement or conveyance. 

) 

Subdivision (b) is intended to help implement the policy of Section 912 (liability of quasi-
cormnunity property) that quasi-cormnunity property is treated as cormnunity rather than .J 
separate for pwposes of this pan. 

For background on former Civil Code Section 5120.020, see Recommendation Reklting 
to Liability of Marital Property for Debts. 17 Cal. L. Revision Comm'n Repons 1 (1984). 

§ 902. Debt 
902. "Debt" means an obligation incurred by a married person before or during 

marriage, whether based on contract, tort, or otherwise. 
Comment. Section 902 is the same as former Civil Code Section 5120.030. For 

background on former Civil Code Section 5120.030, see Recommendiltion Relating to 
Liability of Marital Property for Debts. 17 Cal. L. Revision Cormn'n Repons 1 (1984). 

§ 903. Time debt incurred 

903. A debt is "incurred" at the following time: 
(a) In the case of a contract, at the time the contract is made. 
(b) In the case of a tort, at the time the tort occurs. 
(c) In other cases, at the time the obligation arises. 
Comment. Section 903 is the same as former Civil Code Section 5120.040. 

CHAPTER 2. GENERAL RULES OF LIABIT..ITY 
§ 910. Community property liable for de bl of either spouse 
§ 911. Liability of married person' s earnings for premarital debt of spouse 
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§ 912. Liability of quasi-<:ommunity property 
§ 913. Liability of separate property 
§ 914. Liability for necessaries 
§ 913. Liability for suppon obligation 
§ 916. Liability after property division 

.-., 

§ 910. Community property liable for debt of eitber spouse 

§ 910 

910. (a) Except as otherwise expressly provided by statute, the community property 
is liable for a debt incurred by either spouse before or during marriage, regardless 

which spouse has the management and control of the property. and regardless whether 
one or both spouses are parties to the debt or to a judgment for the debt. 

(b) For purposes of this section, "during marriage" does not include the period 
during which the spouses are living separate and apart prior to a judgment for 
dissolution of marriage or a judgment for legal separation. 

Comment. Section 910 is the same as subdivision (a) and (c) offoanerCivil Code Section 
. 5120.110. Section 910 makes clear that the community propeny is liable for the prenuptial 

contracts of the spouses. But see Section 911 (liability of earnings of the nondebtor spouse). 
See Section 901 ("community property" defmed). The nondebtor spouse need nOl be made 
a party for the purpose of enforcing ajudgmentout of community property. However, special 
procedural provisions may apply. See, e.g., Code Civ. Proc. § 706.109 (wage garnishment). 
For mles governing liability after division of the community propeny, see Section 916. See 
also Code of Civil Piocedure Section 371 (right of married person to defend suit for spouse 's 
right). 

The introductory and concluding clauses of subdivision (a) make clearthat the community 
property is liable for all debts of either spouse absent an express statutory exception. Thus, 
community property under the management and control of one spouse pursuant to Section 
1153 (spouse operating or managing business) or Financial Code Section 851 (one spouse 
bank account) or 3051 (conservatorship) remains liable for the debts of the other spouse. For 
an express statutory exception from liability of community plOperty, see Section 911 
(premarital debts). See also We1f. & Inst. Code §§ 14006.1-14006.6 (eligibility for Medi-
Cal). . 

Section 915 provides that a child or spousal support obligation that does nOl arise out of 
the marriage is to be treated as a debt incurred before marriage. Hence, such an obligation 
is governed by the provisions of Sections 910 and 911. If property sought to be applied to 
the satisfaction of a judgment for child support is liable for the payment of the judgment but 
is shown to be exempt, in determining under Section 703.070 of the Code of Civil Procedure 
the extent to which the exempt property nevenhe1ess shall be applied to the satisfaction of 
the support judgment, the coun shall take into account, among other relevant circumstances, 
all of the other property of the spouses, including the separate property of each. and the 
earnings which are nOlliable for child support under Sections 910 and 911. Although Section 
703.070 of the Code of Civil Procedure requires thecoutt to take into account property which 
is not liable under Section 911, Section 703.070 does not make the property described in 
Section 911 liable for payment of the support judgment. Nothing in Section 911 limits or 
affects the payment under Article 8 (commencing with Section 708.710) of Chapter 6 of 
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Division 2 of the Code of Civil Procedure of a claim based on a judgment for child support, 
whether the money to be applied to the claim is owed to the judgment debtor alone or to the ) 
judgment debtor and the spouse of the judgment debtor. This is clear because the protection 
for earnings afterpaymem extends only to earnings deposited in a deposit account that meets 
the requirements of Section 911. 

For background on former Civil Code Section 5120.110, see Recommendtltion Relating 
to Liability of Marital Property for Debts, 17 Cal. L. Revision Comm 'n Reports 1 (1984); 
18 Cal. L. Revision Comm'n Reports 56-57 (1986). 

§ 911. Liability of married person's earnings for premarital debt of spouse 
911. (a) The earnings ofa married person during marriage are not liable for a debt 

incurred by the person's spouse before marriage. After the earnings of the married 
person are paid, they remain not liable so long as they are held in a deposit account 
in which the person's spouse has no right of withdrawal and are uncommingIed with 
other community property, except property insignificant in amount. 

(b) As used in this sectiop.: 
(1) "Deposit account" has the meanmgprescribed in Section 9105 of the Commercial 

Code. 
(2) "Earnings" means compensation for personal services perfonned, whether as an 

employee or otherwise. 

Comment. Section 911 continues subdivision (b) offurmerCivil Code Section 5120.110 
without substantive change. See also the Comment to Section 910. See also Section 901 -1 
(,'community property" defined). ..-I 

The second sentence of subdivision (a) of Section 911 codifies the rule that, forpwposes 
of liability, earnings may not be traced through changes in fonn. See, e.g., Pfunder v. 
Goodwin, 83 Cal. App. 551,257 P. 119 (1927). The second sentence of subdivision (a) also 
makes clear the extent to which paid earnings remain not liable. The effect of the sentence 
is to protect a deposit account only where the nonobligor spouse has an account into which 
only his or her earnings and separate property or property of a third person are deposited 
(uniess the amount of other community property deposited in the account is insignificant). 
In such a situation, it is clear that the nonobligor spouse has carefully set aside his or her 
earnings and separate property and it is appropriate to continue the protection given the 
earnings. Where the account iscommingledwith any significant amount of other community 
property (such as the earnings of the other spouse oro~community property income), the 
intent to segregate the earnings and separate property is not clear, and hence the protection 
is not continued. The same reasoning justifies not protecting the account where the obligor 
spouse has a right to withdraw funds from the account. 

§ 912. Liability of quasi-community property 
912. For the purposes of this part, quasi-community property is liable to the same 

extent, and shall be treated the same in all other respects, as community property. 

Comment. Section 912 is the same as former Civil Code Section 5120.120. See also 
Section 90 1 ("community property" dermed). For background on former Civil Code Section ~ 
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5120.110, see Recommendation Relating to Liability of Marital Property for Debts, 17 Cal. C L Revision Comm'n Reports 1 (1984). 

§ 913. Liability of separate property 
913. (a) The separate property of a married peISon is liable for a debt incurred by 

the peISon before or during marriage. 
(b) Except as otherwise provided by statute: 
(1) The separate property of a married person is not liable for a debt incurred by the 

person's spouse before or during marriage. 
(2) The joinder or consent of a married person to an encumbrance of community 

property to secure payment of a debt incurred by the person's spouse does not subject 
the person's separate property to liability for the debt unless the person also incurred 
the debt. 

Comment. Section 913 is the same as fonner Civil Code Section 5120.130. See also 
Section 760 ("community property" defmed). For an exception to the rule of subdivision (b), 
see Section 914 (liability for necessaries). For background on fonner Civil Code Section 
5120.130, see Recommendation Relating to Liability ofMariUlI Property for Debts, 17 Cal. 
L Revision Comm'n Reports 1 (1984); 18 Cal. L. Revision Comm'n Repons 57 (1986). 

§ 914. Liability for necessaries 
914. (a) Notwithstanding the provisions of Section' 913, a married peISon is 

f personally liable for the following debts incurred by the person's spouse during 
\..... marriage: 

c 

(1) A debt incurred for necessaries of life of the person's spouse while the spouses 
are living together. 

(2) Except as provided in Section 4302, a debt incurred for common necessaries of 
life of the person's spouse while the spouses are living separately. 

(b) The separate property of a married person may be applied to the satisfaction of 
a debt for which the person is personally liable pursuant to this section. H separate 
property is so applied at a time when nonexempt community property or separate 
property of the person's spouse is available but is not applied to the satisfaction of the 
debt, the married person is entitled to reimbursement to the extent such property was 
available. 

Comment. Section 914 is the same as former Civil Code Section 5120.140. See also 
Section 760 ("community property" defined). Section 914 is an exception to the rule of 
Section 913 that the separate property of a spouse is not liable for a debt of the other spouse 
incurred during marriage. The separate property of a spouse may nOI be subjected 10 process 
by necessaries credilors of the other spouse unless the spouse is made a party for the purpose 
of enforcing the liability. See, e.g., Evans v. Noonan, 20 Cal. App. 288,128 P. 794 (1912); 
Credit Bureau of Santa Monica Bay Disl. v. Terranova, 15 Cal. App. 3d 854, 93 Cal. Rptr. 
538 (1971). 
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Subdivision (a)(l) is consistent with Section 4301 (SIlJ'ROrt obligation while spouses live 
together) but does not require exhaustion of community property before separate propeny ) 
of a nondebtor spouse can be reached But see subdivision (b) (reimbursement). 

Subdivision (a)(2) applies where the spouses are living separate not by agreement, as where 
one spouse leaves without an agreement between the spouses to live separate and apart. 
Compare Section 4302, which abrogates the obligation of support between spouses living 
separate by agreement, unless support is stipulated in the agreement. Nothing in subdivision 
(a)(2) should be deemed 10 limit the obligation of a spouse forsil.pportpursuantto acouIt order 
pendente lite or in a judgment of legal separation of the spouses. A spouse who desires to 
limit the liability pursuant to subdivision (a)(2), or a spouse who desires a greater support 
obligation than provided in subdivision (a)(2), may seek a support order, which supersedes 
liability under subdivision (a)(2). 

Subdivision (a)(2) also abolishes the "station in life" test of cases such as Wisnom v. 
McCarthy, 48 Cal. App. 697, 192 P. 337 (1920)(maid necessary because of economic and 
social position of spouses), in determining what is a necessary of life; the separate property 
of the nondebtorsouse is liable only for debts forthe "common" necessaries of life of the other 
spouse while living separate and apart. Cf. Ratzlaff v. Portillo, 14 Cal. App. 3d 1013, 92 
Cal. Rptr. 722 (1971) ("common" necessary is necessary required to sustain life). 

For general provisions governing reimbursement, see Section 920. For background on 
fonner Civil Code Section 5120.140, see Recommendation Relating to Liability of Marital 
Property for Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984); 18 Cal. L. Revision 
Comm'n Reports 58-59 (1986). 

§ 915. Liability for support obligation ) 
915. (a) For the purpose of this part, a child or spousal support obligation of a 

married person that does not arise out of the marriage shall be treated as adebt incurred 
before marriage, regardless whether a court order for support is made or modified 
before or during marriage and regardless whether any installment payment on the 
obligation accrues before or during marriage. 

(b) If community property is applied to the satisfaction of a child or spousal support 
obligation of a married person that does not arise out of the marriage, at a time when 
nonexempt separate income of the person is available but is not applied to the 
satisfaction of the obligation, the community is entitled to reimbursement from the 
person in the amount of the separate income, not exceeding the community property 
so applied 

(c) Nothing in this section limits the matters a court may take into consideration in 
determining or modifying the amount of a support order, including, but not limited 10, 

the earnings of the spouses of Ihe parties. 

Comment. Section 915 is the same as former Civil Code Section 5120.150. See also 
Section 760 ("community property" defined). 

Subdivision (a) ofSecrion 915 makes clear that a support obligation that arises before the 
marriage is a prenuptial de bl for purposes of liability of marital property. As a result, the '\ 
general rule is that the separate property of the obligor spouse and the community property J 
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of the marriage is liable forthe support obligation, other th;m the earnings of the non-obligor 
spouse. See Section 911 (liability of community property). Subdivision (a) also applies to 
an extramarital support obligation of a spouse that arises during the marriage. 

Subdivision (b) codifies the rule of Weinberg v. Weinberg, 67 Cal. 2d 557,432 P.2d 709, 
63 Cal. Rptr. 13 (1967), that the community is entitled to reimbursement, but prescribes a 
fixed measure for the community reimbursement based on the separate income of the obligor 
spouse. See also Bare v. Bare, 256 Cal. App. 2d 684, Cal. Rptr. 335 (1967); In re Marriage 
of Smaltz, 82 Cal. App. 3d 568,147 Cal. Rptr. 154 (1978). 

Subdivision (c) makes clear that despite the general rule that earnings of the non-obligor 
spouse are not liable for the support obligation, the earnings of the spouses of both parties 
may be taken into account by the court in setting the amount of the support obligation. This 
codifies prior case law. See, e.g., In re Marriage of Havens, 125 Cal. App. 3d 1012,178 Cal. 
Rptr.477 (1981). 

For background on former Civil Code Section 5120.150, see Recommendation Relating 
to Liability of Marital Property for Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984); 
18 Cal. L. Revision Comm'n Reports 59 (1986). 

§ 916. Liability after property division 

916. (a) Notwithstanding any other provision of this chapter, after division of 
community and quasi-community property pursuant to Division 9 (commencing with 
Section 2500): 

(1) The separate property owned by a married person at the time of the division and 
the property received by the person in the division is liable for a debt incurred by the 
person before or during marriage and the person is personally liable for the debt, 
whether or not the debt was assigned for payment by the person's spouse in the 
division. 

(2) The separate property owned by a married person at the time of the division and 
the property received by the person in the division is not liable for a debt incurred by 
the person's spouse before or during marriage, and the person is not personally liable 
for the debt, unless the debt was assigned for payment by the person in the division 
of the property. Nothing in this paragraph affects the liability of property for the 
satisfaction of a lien on the property. 

(3) The separate property owned by a married person at the time of the division and 
the property received by the person in the division is liable for a debt incurred by the 
person's spouse before or during marriage, and the person is personally liable for the 
debt, if the debt was assigned for payment by the person in the division of the property. 
If amoney judgment for the debt is enteredafterthedivision, the property is not subject 
to enforcement of the judgment and the "judgment may not be enforced against the 
married person, unless the person is made a party to the judgment for the purpose of 
this paragraph. 

(b) If property of a married person is applied to the satisfaction of a money judgment 
pursuant to subdivision (a) for a debt incurred by the person that is assigned for 
payment by the person's spouse, the person has a right of reimbursement from the 
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person's spouse to the extent of the property applied, with interest at the legal rate, and 

may recover reasonable attomey's fees incurred in enforcing the right of reimbursement. ) 

Comment. Section 916 is the same as fonner Civil Code Section 5120.160, except that 
the reference in the fonner section to fonner Civil Code Section 4800 has been replaced in 
Section 916 by a reference to Division 9 (commencing with Section 2500). In addition to 
the provisions that were included in fonner Section 4800, Division 9 also includes provisions 
that were not included in fonner Section 4800. 

Section 916 prescribes rules of liability of fonner community and quasi-community 
property and fonner separate property following a division of the property pursuant to a court 
judgment of separation, dissolution, or 1ater division. 

Subdivision (a)(l) states the rule that the rights of a creditor against the property of adebtor 
are not affected by assignment of the debt to the other spouse for payment pursuant to a 
property division. A creditor who is not paid may seek to satisfy the debt out of property of 
the debtor. The debtor in such a case will have a right of reimbursement against the fonner 
spouse pursuant to subdivision (b). 

Paragraph (2) and (3) of subdivision (a) reversed the former case law rule that a creditor 
may seek enforcement of a money judgment against the fonner community property in the 
hands of a nondebtor spouse after dissolution of the marriage. See, e.g., Bank of America 
N.T. & SA v. Mantz, 4 Cal. 2d 322, 49 P.2d 279 (1935). Subdivision (a)(2) makes clear 
that former community property received by the nondebtor spouse at division is liable only 
if the nondebtor spouse is assigned the debt in division. In the case of a judgment entered 
after the division of property, the nondebtor spouse must be made a party for due process 
reasons. If the property division calls for the one spouse to pay the debt and the creditor) 
satisfies the judgment out of property of the other spouse, the other spouse will bave a right 
ofreimbursementpursuanttosubdivision (b). Subdivision (a)(2) does not affectenforceability 
ofliens on the property. See, e.g., Kinney v. Vallentyne,15 Cal. 3d 475, 541 P.2d537, 124 
Cal. Rptr. 897 (1975). 

Subdivision (b) states the rule as to reimbursement where a debt is satisfied out of the 
property of a spouse other than the spouse to whom the debt was assigned pursuant to a 
property division. For general provisions governing reimbursement, see Section 920. This 
subdivision is not intended to authorize reimbursement if reimbursement is precluded under 
Title 11 of the United States Code (Bankruptcy) by discharge of the debt in a case concerning 
the married person's spouse. Cf. In re Marriage of Clements, 134 Cal. App. 3d 737, 184 Cal. 
Rptr. 756 (1982). 

For background on fonner Civil Code Section 5120.160, see Recommendation Rehlting 
toLUlbility o/Marital Property/or Debts. 17 Cal. L. Revision Comm'n Reports 1 (1984); 
18 Cal. L. Revision Comm'n Reports 59-60 (1986). 

CHAPTER 3. REIMBURSEMENT 
§ 920. General provisions 

§ 920. General provisions 
920. A right of reimbursement provided by this part is subject to the following 

provisions: 
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(a) The right arises regardless which spouse applies the property to the satisfaction 
of the debt, regardless whether the property is applied to the satisfaction of the debt 
voluntarily or involuntarily, and regardless whether the debt to which the property is 
applied is satisfied in whole or in part. The right is subject to an express written waiver 
of the right by the spouse in whose favor the right arises. 

(b) The measure of reimbursement is the value of the property or interest in property 
at the time the right arises. 

(c) The right shall be exercised not later than the earlier of the following times: 
(I) Within three years after the spouse in whose favor the right arises has actual 

knowledge of the application of the property to the satisfaction of the debt. 
(2) In proceedings for division of community and quasi-community property 

pursuant to Division 9 (commencing with Section 2500) or in proceedings upon the 
death of a spouse. 

Comment. Section 920 is the same as fonner Civil Code Section 5120.210, except that 
the refetence in the fonnet section to former Civil Code Section 4800 has been replaced in 
Section 920 by a refetence to Division 9 (commencing with Section 25(0). In addition to 
the provisions that were included in fonner Section 4800, Division 9 also includes provisions 
that were not included in fonner Section 4800. 

Section 920 limits reimbursement rights to a three-year enforceability period after 
discovery of the application of the property to the satisfaction of the debt, or less if a 
dissolution occurs before the end of the three-year period. Contrast Weinberg v. Weinberg, 
67 Cal. 2d 557,432 P.2d 709, 63 Cal. Rptt.13 (1967) (cormnunityproperty applied to support 
payments entitled to reimbursement at dissolution); In re Marriage of Walter, 57 Cal. App. 
3d 802,129Cal. Rptt. 351 (1976) (community property applied to separate tax and mortgage 
debts entided to reimbursement at dissolution). Under Section 920, the reimbursement right 
applies even though the spouse seeking reimbursement may have satisfied or consented to 
satisfaction of the debt out of a particular type of property, unless the spouse expressly waived 
in writing the reimbursement right. Contrast In re Marriage of Smaltz, 82 Cal. App, 3d 568, 
147 Cal. Rptr. 154 (1978) (no reimbursement where community property applied to support 
payments and no separate property available to make payments). 

For background on fonner Civil Code Section 5120.210, see Recommendation Relating 
to LUlbility of Marital Property for Debts, 17 Cal. L. Revision Comm 'n Reports 1 (1984); 
18 Cal. L. Revision Comm'n Reports 60-61 (1986). 

CIlAPI'ER 4. TRANSITIONAL PROVISIONS 
§ 930. Enforcement of deblS 
§ 931. Reimbursement rights 

§ 930. Enforcement of debts 
930. Except as otherwise provided by statute, the provisions of this part govern the 

liability of separate and community property and the personal liability of a married 
person for a debt enforced on or after January I, 1985, regardless whether the debt was 

C incurred before, on, or after that date. 
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Comment. Section 930 continues former Civil Code Section 5 120.320 without substantive 
change and former Civil Code Section 5120.310 insofar as that section applied to fonner " 
Section 5 120.320. See also Section 760 ("community property" defmed). Section 930 states .J 
the general rule that this put applies to all debts enforced on or after Januuy I, 1985, 
regardless of the time they were incurred. For an exception to the general rule, see Section 
931 (reimbursement rights). For background on fonner Civil Code Sections 5120.310 and 
5120.320, see Recommendation Relating to Liability of Marital Property for Debts, 17 Cal. 
L. Revision Comm'n Reports 1 (1984). 

§ 931. Reimbursement rights 
931. The provisions of this pan that govern reimbursement apply to all debts, 

regardless whether satisfied before, on, or after January I, 1985. 

Comment. Section 931 continues subdivision (a) offormer Civil Code Section 5 120.330 
without substantive change and fonner Civil Code Section 5120.310 insofar as that section 
applied to former Section 5120.330(a). Section 931 makes clear that reimbursement rights 
provided in this put apply to debts satisfied before as well as after the operative date of former 
Section 5120.330. 

Subdivision (b) of former Section 5120.330 is omitted as obsolete. For background on 
fonner Civil Code Section 5120.330, see Recommendation Relating to Liability of Marital 
Property for Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984). 

CHAPTER S. LIABILITY FOR DEATH OR INJURY 
§ 1000. Uability for death or injury 

§ 1000. Liability for death or injury 
1000. (a) Amarried person is not liable forany injury or damage caused by the other 

spouse except in cases where he or she would be liable therefor if the marriage did not 
exist. 

(b) The liability of a married person for death or injury to person or property shall 
be satisfied as follows: 

(1) If the liability of the married person is based upon an act or omission which 
occurred while the married person was performing an activity for the benefit of the 
community, the liability shall fmt be satisfied from the community properly and 
second from the separate property of the married person. 

(2) If the liability of the married person is not based upon an act or omission which 
occurred while the married person was perfonning an activity for the benefit of the 
community, the liability shall fmt be satisfied from the separate property of the 
married person and second from the community property. 

( c) This section does not apply to the extent the liability is satisfied out of proceeds 
of insurance for the liability, whether the proceeds are community properly or separate 
property. Notwithstanding Section 920, no right of reimbursement under this section 
shall be exercised more than seven years after the spouse in whose favor the right arises 
has actual knowledge of the application of the property to the satisfaction of the debt. 
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Comment. Section 1000 is the same as fonnerCivii Code Section 5122. See also Section 
760 ("community property" defined). Subdivision (c) of Section 1000 limits the oclerof 
satisfaction requirement to liabilities nOI covered by insurance. Subdivision (c) also imposes 
aseven-yearlimitation period on any reimbursement right implied by the order of satisfaction 
requirement. Cf. In reMarriage of Stilt, 147 Cal. App. 3d 579,195 Cal. Rptr. 172 (1983). 
For background on fonner Civil Code Section 5122, see Recommendation Relating to 
Liability of Marital Property for Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984); 18 
Cal. L. Revision Comm'n Reports 61 (1986). 

PART4. ~AGEMENTANDCONTROLOFMUUUTALPROPERTY 
Chapler 1. Definitions and General Provisions 
Chapler 2. Community PersODal Property 
Chapter 3. Community Real Property 

CHAPTER 1. DEFINITIONS AND GENERAL PROVISIONS 
Article 1. Def'mitions 
Article 2. General Provisions 

Article 1. Defioitions 
§ 1100. Deimitions 

§ 1100. Definitions 
1100. Unless the provision or context otherwise requires, as used in this part: 
(a) "Disposition" includes, but is not limited to, a transfer, conveyance, sale, gift, 

encumbrance, or lease. 

(b) "Management and control" includes disposition. 

(c) "Property" means real and personal property and any interest therein. 

Comment. Section 1100 is new. Subdivision (a) makes clear that the leon "disposition" 
is used ina broad sense and is not limited to a sale of the property. Subdivision (b) is included 
for drafting convenience. Subdivision (c) reflects the fact that real and personal property are 
treated the same in this part except in special cases. A reference to community property means 
any interest in the property, including the interest of either spouse in the property. 

Article 2. General Provisions 
§ III O. Duty of good faith 
§ 1111. Claims for breach of duty 
§ 1112. COW1 ordered accounting and determination of rights in property 
§ 1113. Addition of name of spouse to community property 
§ 1114. Limitation of action 
§ 1115. Dispensing with the requirement that other spouse consent 
§ 1116. Independent action authorized 
§ 1117. Where married person has conservator or lacks capacity 
§ 1118. Agency 

§ 1110. Duty of good faith 
1110. (a) Each spouse shall act in good faith with respect to the other spouse in the 

management and control of the community property in accordance with the general 
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rules which control the actions of persons having relationships of personal confidence 
as specified in Section 721, until such time as the property has been divided by the 
parties or by a court. This duty includes the obligation to make full disclosure, upon 
request, to the other spouse of the existence of assets in which the community has an 
interest and debts for which the community may be liable. 

(b) The case law defining the standard of care applicable to Section 721, but not the 
case law applicable to fonner Title 8 (commencing with Section 2215) of Part 4 of 
Division 3 of the Civil Code (as repealed by Chapter 820 of the Statutes of 1986) or 
Division 9 (commencing with Section 15000) of the Probate Code, applies to this 
section. In no case shall this standard be interpreted to be less than that of good faith 
in confidential relations nor as high as that established by fonnerTitle 8 (commencing 
with Section 2215) of Part 4 of Division 3 of the Civil Code (as repealed by Chapter 
820 of the StalUtes of 1986) or Division 9 (commencing with Section 15000) of the 
Probate Code. 

CommenL Section 1110 is the same as subdivision (e) offonnerCivil Code Section 5125. 
For background on fonner Civil Code Section 5125, see Recommendation Proposing the 
Enforcement of Judgments Law, 15 Cal. L. Revision Comm'n Reports 2001 (1980); 16 Cal. 
L. Revision Comm'n Reports 1784-85 (1982); Recommendation Relating to Technical 
Revisions in the Trust Law, 18 Cal. L. Revision Comm'n Reports 1823 (1986). 

Note: Subdivision (b) of Section 1110 leaves a great deal to be desired as a clear 
statement of the duty to act in good faitb. Can a better statement be developed? See 
also the Note to Section 721. ) 

§ 1111. Claims for breach of duty 

1111. Aspouse has a claim against the other spouse for a breach of the duty imposed 
by this part that results in substantial impairment to the claimant spouse's present 
undivided one-half interest in the community estate. 

Comment. Section 1111 is the same in substance as subdivision <a) offonner Civil Code 
Section 5125.1. 

Note: Does the word "present" add anything to Section 1111? Should the word be 
omitted or should more precise language be substituted for it? 

§ 1112. Court ordered accounting and determination of rights in property 

1112. Acourt may order an accounting of the property and obligations of the parties 
to a marriage and may detennine the rights of ownership in, the beneficial enjoyment 
of, or access to, community property, and the classification of all property of the 
parties to a marriage. 

CommenL Section 1112 is the same as subdivision (b) of fonner Civil Code Section 
5125.1. 

§ 1113. Addition of name of spouse to community property 

-_/ 

1113. A court may order that the name of a spouse shall be added to community, 
property held in the name of the other spouse alone or that the title of community ..-I 

122 



c 

c 

c 

- Division 4. Husband and Wife § 1114 

property held in some other title fonn shall be refonned to reflect its community 
character, except with respect to any of the following: 

(a) A partnership interest held by the other spouse as a general partner. 
(b) An interest in a professional corporation or professional association. 
(c) An asset of an u~orporated business if the other spouse is the only spouse 

involved in operating and managing the business. 
(d) Any other property, if the revision would adversely affect the rights of a third 

person. 

Comment. Section 1113 is the same as subdivision (c) of fonner Civil Code Section 
5125.1. 

§ 1114. Limitation of action 

1114. (a) Except as provided in subdivision (b),anactionunderSection 1111 shall 
be commenced within . three years of the date a petitioning spouse had actual 
knowledge that the transaction or event for which the remedy is being sought occurred. 

(b) An action may be commenced under this article upon the death of a spouse or 
in conjunction with a proceeding for dissolution of the marriage or legal separation or 
for a judgment of nullity of the marriage, without regard to the time limitations set 
forth in subdivision (a). 

(c) The defense of laches may be raised in any action broUght under this article. 
(d) Except as to actions authorized by subdivision (b). remedies under Section 1111 

apply only to transactions or events occurring on or after July 1, 1987. 
Comment. Section 1114 is the same as subdivision (d) offonner Civil Code Section 

5125.1. 

§ 11lS. Dispensing witb tbe requirement that other spouse consent 

1115. In any transaction affecting community property in which the consent of both 
spouses is required, the court may, upon the motion of a spouse, dispense with the 
requirement of the other spouse's consent if both of the following requirements are 
met: 

(a) The proposed transaction is in the best interest of the community. 
(b) Consent has been arbitrarily refused or cannot be obtained due to the physical 

incapacity, mental incapacity, or. prolonged absence of the nonconsenting spouse. 

Comment. Section 1115 is the same as subdivision (e) of fonner Civil Code Section 
5125.1. 

Note: Section 1115 is inconsistent with Section 1117. Is Section 1115 an exception to 
Section 11171 If so, should this exception (Section 1115) be retained or should it be 
repealed? In what proceeding is the motion provided for in Section 1115 to be made? 

§ 1116. Independent action authorized 

1116. An action may be brought under this article without filing a proceeding for 
dissolution of the marriage or legal separation or for a judgment of nullity of the 
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marriage, or may be brought in conjunction with such a proceeding, or upon the death 
ofaspouse. 

Comment. Section 1116 continues subdivision (f) of fonner Civil Code Section 5125.1 
without substantive change. 

§ 1117. Where married person has conservator or lacks capacity 
1117. Where one or both of the spouses either has a conservator of the estate or lacks 

legal capacity to manage and control community property, the procedure for 
management and control (which includes disposition) of the community property is 
that prescribed in Part 6 (commencing with Section 3(00) of Division 4 of the Probate 
Code. 

Comment. Section 1117 is the same as subdivision (a) of fonnerCivil Code Section 5128. 
Subdivisions (b) and (c) offonner Section 5128 weze elaborations ofsubdivision (a) and ale 

not continued because they ale unnecessary. See Section 1100 ("management and control" 
includes disposition). 

Section 1117 makes provisions of the Probate Code applicable: 
(1) Where one or both spouses has a conservator of the estate or lacks legal capacity to 

manage and control community property (which includes the disposition of community 
property). See, e.g., Prob. Code § 3051. 

(2) Where one or both spouses has a conservator of the estate or lacks legal capacity for 
a transaction zequiringjoinder or consent under Section 1151, 1152, or 1201. See, e.g., Prob. 
Code § 3071. See also Prob. Code § 3012 (legal capacity). \ 

For background on fonner Civil Code Section 5128, see Recommendation Relating to J 
Guardianship-Conservarorship Law, 14 Cal. L. Revision Comm'n Reports 501 (1978). 

§ 1llS. Agency 
1118. A spouse may act by duly authorized agent in the management and control 

of community property. and may appoint the other spouse to act as agent. 
Comment. Section 1118 generalizes a provision of fonner Section 5127 (real property 

joinder requirement may be satisfied by duly authorized agent). Language is added to make 
clear that one spouse may appoint the other spouse to act as an agent. See also Civil Code 
Sections 2400·2513 (powers of attorney). 

CHAPl'ER 2. COMMUNITY PERSONAL PROPERTY 
§ 1150. Management and cODttol 
§ 1151. Gifts of community personal propeny 
§ 1152 Disposition or encumbrance of family dwelling or household goods 
§ 1153. Community propeny business 

§ 1150. Management and control 
1150. Except as otherwise provided by statute, either spouse has the management 

and control of the communitypersonai property, with like absolute power of 
disposition, other than testamentary, as the spouse has of the separate estate of the 
spouse. 
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Comment. Section 1150 is the same in substance as subdivision (a) offonner Civil Code 
Section 5125. The introductory clause ("Except as otherwise provided by statute") has been 
substituted for the listing of specific statutory provisions found in former Section 5125. 
Section 1150 omits the language found in former Section 5125 "whether acquired prior to 
or on or after January 1,1975." The omitted language is uruteCessary. See also Section 1100 
(defining "management and control" to include disposition). 

For exceptions to the rule stated in Section 1150, see Sections 761 (property in certain 
revocable trusts), 1151 (gifts of community personal property without a valuableconsideration), 
1152(disposition orencumbranceoffamilydwelling orhouseholdgoods), 1153 (community 
property business), and 1117 (one or both spouses lacking capacity or having conservator). 
See also Section 700 (personal property does not include a leasehold interest in real property). 
See also Prob. Code §§ 5100-5407 (multiple-party account held by financial institution). 

For backgroWld on former Civil Code Section 5125, see RecommendDtion Proposing the 
Enforcement of Judgments Law, 15 Cal. L. Revision Comm 'n Reports 2001 (1980); 16 Cal. 
L. Revision Comm'n Reports 1784-85 (1982); RecommendDtion Relating to Technical 
Revisions in the Trust Law, 18 Cal. L. Revision Comm'n Reports 1823 (1986). 

Note: "Except as otherwise provided by statute," has beeDsubstituted in Section 1150 
for an introductory c:lause of existing Section 5125(a) purports to list all the exceptions 
to the rule stated in what is now Section 1150. 

Should the provision of existing Section 5125(a) tbat is omitted from Section 1150 as 
obsolete be continued in Section 1150? 

§ 11St. Gifts of community personal property 

1151. A spouse may not make a gift of community personal property. or dispose of 
community personal property without a valuable consideration, without the written 
consent of the other spouse. 

Comment. Section 1151 is the same as subdivision (b) offormer Civil Code Section 5125. 
See also Section 700 (personal property doesnOl include aleaseholdinterest in real property). 
For background on former Civil Code Section 5125, see RecommendDtion Proposing the 
Enforcement of Judgments Law, 15 Cal. L. Revision Comm'n Reports 2001 (1980); 16 Cal. 
L. Revision Comm'nReports 1784-85 (1982); Recommendation Relating to Technical 
Revisions in the Trust Law, 18 Cal. L. Revision Comm'n Reports 1823 (1986). 

Note: Should tbere be a provision permitting a married person to make a unilateral 
girt of community personal property (such as $50.00 to the United Fund or $10.00 in 
the cburch collection) if usual or moderate under the circumstances of the marriage? 
See also the Note to Section 1153. 

§ 1152. Disposition or encumbrance of family dwelling or housebold goods 

1152. A spouse may not sell, convey, or encumber community personal property 
used as the family dwelling, or the furniture, furnishings, or fittings of the home,or 
the clothing or wearing apparel of the other spouse or minor children which is 
community personal property, without the written consent of the other spouse. 
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Comment. Section 1152 is the same as subdivision (c) of fonnerCivil Code Section 5125. 
See also Section 700 (personal property does not include a leasehold interest in real property). 
For background on fonner Civil Code Section 5125, see Recommendation Proposing the 
Enforcement of Judgments Law, 15 Cal. L. Revision Comm 'n Reports 200 1 (1980); 16 Cal. 
L. Revision Comm'n Reports 1784-85 (1982); Recommendation Relating to Technical 
Revisions in the Trust Law, 18 Cal. L. Revision Comm'n Reports 1823 (1986). 

Note: Should a spouse be permitted to sell household goods and effects (such as at 
a garage sale) without the written consent orthe person's spouse? Should it be required 
that the consent be "written" or should oral consent also be sufficient? 

§ 1153. Community property business 
1153. (a) Except as provided in Sections 1151 and 1152 and in Chapler 3 

(commencing with Section 1200), a spouse who is operating or managing a business 
or an interest in a business that is aU or substantially aU community personal property 
has the primary management and control of the business or interest. Primary 
management and control means that the managing spouse may act alone in aU 
transactions but shall give prior written notice 10 the other spouse of any sale, lease, 
exchange, encumbrance, or other disposition of aU or substantially aU of the personal 
property used in the operation of the business (including personal property used for 
agricultural purposes), whether or not title to that property is held in the name of only 
one spouse. Written notice is nol, however, required when prohibited by the law 
otherwise applicable to the transaction. A change of the form of a business is not 
subject to the requirement of written notice. 

(b) Remedies for the failure by a managing spouse to give prior written notice as 
required by this section are only as specified in Article 2 (commencing with Section 
1110) of Chapter 1. Afailure to give prior written notice shall not adversely affect the 
validity of a transaction nor of any interest transferred. 

Comment. Section 1153 continues subdivision (d) of fonner Civil Code Section 5125 
without substantive change. See also Section 700 (personal property does not include a 
leasehold inlerest in real property). For background on fonnerCivil Code Section 5125, see 
Recommendation Proposing the Enforcement of Judgments Law, 15 Cal. L. Revision 
Comm'n Reports 2001 (1980); 16 Cal. L. Revision Comm'n Reports 1784-85 (1982); 
Recommendation Relating to Technical Revisions in the Trust Law, 18 Cal. L. Revision 
Comm'n Reports 1823 (1986). 

Note: Does the exception for Section 1151 in the introductory clause of Section 1153 
mean that the operator of a community property business may not (without the 
WRI1TEN consent orthe other spouse) make a small contribution or girt to the girl 
scouts, little league, or similar organization as a means of promoting the good will of 
the business? 

CHAPTER 3. COMMUNITY REAL PROPERTY 
§ 1200. Management and control 
§ 120 I. Requirement that spouse join in lease. transfer. or encumbrance 
§ 1202. Limitation of actions 
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§ 1200. Management and control 

1200. Except as otherwise provided by statute, either spouse has the management 
and control of the community real property. 

Comment. Section 1200 is the same in substance as the introductory portion of the first 
sentence of fonner Civil Code Section 5127. The introductory clause ("Except as otherwise 
provided by statute") has been substituted for the listing of specific statutory provisions found 
in fonner Section 5127. Section 1200 omits the language found in fonner Section 5127 
"whether acquired prior to or on or after] anuary I, 1975." The omitted language is obsolete 
and unnecessary. 

For exceptions to the rule stated in Section 1200, see Sections 761 (property in certain 
revocable trusts) and 1117 (one or both spouses lacking capacity or having conservator). See 
also Section 700 (real property includes leasehold interests in real property). 

Note: Should the provision "Except as otherwise provided by statute," be substituted 
in Section 1200 for an introductory clause which attempts to list all exceptions and 
qualifications of the rule stated in Section 1200? Existing Section 5127 (introductory 
portion) purports to list all the exceptions to the rule stated in what is now Section 1200. 

Do·we need to retain the phrase ''wbether acquired prior to or on or after January 
1, 1975" at the end of Section 1200 or is this phrase obsolete and unnecessary? 

§ 1201. Requirement that spouse join in lease, transler, or encumbrance 

1201. (a) Except as otherwise provided in this section, both spouses must join in 
executing any instrument by which community real property or an interest therein is 
leased for a longer period than one year, or is sold, conveyed, or encumbered. 

(b) This section does not apply to a lease, mortgage, conveyance, or transfer of real 
property, or of an interest in real property, between husband and wife. 

(c) The sole lease, contract, mortgage, or deed of the husband, holding the record 
title to community real property, to a lessee, purchaser, or encumbrancer, in good faith 
without knowledge of the marriage relation, is presumed to be valid if executed prior 
to January I, 1975. 

(d) The sole lease, contract, mortgage, or deed of either spouse, holding the record 
title to community real property, to a lessee, purchaser, or encumbrancer, in good faith 
without knowledge of the marriage relation, is presumed to be valid if executed on or 
after January I, 1975. 

Comment. Section 1201 continues the last portion of the first sentence offonner Civil 
Code Section 5127 without substantive change. The clause "either personally or by duly 
authorized agent," which was included in fonner Section 5127. has been omitted as 
unnecessary in view oCthe general provision of Section 1118 whichpennits a spouse to act 
by duly authorized agent in the management and control of communiry property. 

§ 1202. Limitation 01 actions 

1202. No action to avoid an instrument mentioned in this chapter, affecting property C standing of record in the name of either spouse alone, executed by the spouse alone, 
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shall be commenced after the expiration of one year flom the filing for record of the 
instrument in the recorder's office in the county in which the land is situate. 

Comment. Section 1202 continues a portion of the second sentence of fanner Civil'Code 
Section 5127 without substantive change. The portion of the second sentence relating to an 
instrument executed by the husband alone is omitted as obsolete and unnecessary. 

PART 5. MARITAL AGREEMENTS 
Chapler I. General Provisions 
Chapter 2. Uniform Premarital Agreement Act 
Chapter 3. Agreements Between Husband and Wife 

CHAPTERI.GENERALPROV~IONS 
§ 1500. Effect of premarital and other marital property agreements 
§ 1501. Agreements by minors 
§ 1502. Recording of agreements 
§ 1503. Law applicable to premarital agreements made before January I. 1986 

§ 1500. Effect of premarital and other marital property agreements 
1500. The property rights of husband and wife prescribed by statute may be altered 

by a premarital agreement or other marital property agreement. 

Comment. Section 1500 is the same as fanner Civil Code Section 5200. See also Sections 
1600-1617 (premarital agreements), Prob. Code §§ 140-147 (surviving spouse's waiver of 
rights). 

J 

Note: Does the "other marital property agreement" have to be in writing? Does it J 
have to be signed by botb parties? Any other requirements, such as independent 
counsel? How does Section 1500 relate to ''transmutations" and tbe statutory 
requirements lor transmutations? It would be desirable to draft a statute covering 
marital property agreements made DURING tbe marriage. In this connection. see 
Probate Code Sections 140·147. See also Probate Code Section 150. See also Section 
721 and tbe Comment to that section. 

§ 1501. Agreements by minors 
1501. A minor may make a valid premarital agreement or other marital property 

agreement if the minor is emancipated or is otherwise capable of contracting marriage. 

Comment. Section 1501 is the same as fonner Civil Code Section 5201. 

§ 1502. Recording of agreements 
1502. (a) A premarital agreement or other marital property agreement that is 

executed and acknowledged or proved in the manner that a grant of real property is 
required to be executed and acknowledged or proved may be recorded in the office of 
the recorder of each county in which real property affected by the agreement is 
situated. 

(b) Recording or nonrecording of a premarital agreement or other marital property 
agreement has the same effect as recording ornonrecording of a grant of real property. 
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Comment. Section 1502 is the same as fanner Civil Code Section 5202. See also Section C 700 (real property includes leasehold interests in real property). 

c 

§ 1503. Law applicable to premarital agreements made before January 1, 1986 
1503. Nothing in this part affects the validity or effect of premarital agreements 

made before January 1, 1986, and the Validity and effect of those agreements shall 
continue to be determined by the law applicable to the agreements prior to January 1, 
1986. 

Comment. Section 1503 is the same as fonner Civil Code Section 5203 except that "this 
pan" is substituted for "this chapter." 

CHAPI'ER 2. UNIFORM PREMARITAL AGREEMENT ACf 
Article 1. Preliminary Provisions 
Article 2. Premarital Agreements 

Article 1. Preliminary Provisions 
§ 1600. Shan title 
§ 160 1. Application of chapter 

§ 1600. Short title 
1600. This chapter shall be known and may be cited as the Uniform Premarital 

Agreement Act. 

Comment. Section 1600 is the same as fonner Civil Code Section 5300. Section 1600 
is the same as Section 10 of the Unifonn Premarital Agreement Act (1983). See also Sections 
3 (construction of provision drawn from uniform act), 14 (severability of provisions). 

§ 1601. Application of chapter 
1601. This chapter is effective on and after January I, 1986, and applies to any 

premarital agreement executed on or after that date. 

Comment. Section 1OO1 is the same as former Civil Code Section 5302. Section 1601 
is the same as Section 12 of the Unifonn Premarital Agreement Act (1983). SeeaIso Section 
1503 (law applicable to premarital agreements made before January I, 1986). 

Article 2. Premarital Agreements 
§ 1610. Defmitions 
§ 1611. Formalities; consideration 
§ 1612. Subject maner of premarital agreement 
§ 1613. Agreement becomes effective upon marriage 
§ 1614. Amendment; revocation 
§ 1615. Enforcement 
§ 1616. Effect of void marriage 
§ 1617. Limitation of actions 

§ 1610. Definitions 

1610. As used in this chapter: 
(a) "Premarital agreement" means an agreement between prospective spouses made 

in contemplation of marriage and to be effective upon marriage. 
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(b) "Property" means an interest, present or future, legal or equitable, vested or 
contingent, in real or personal property, including income and earnings. 

Comment. Section 1610 is the same as fonner Civil Code Section 5310. Section 1610 
is the same as Section I of the Unifonn Premarital Agreement Act (1983). 

§ 1611. Formalities; consideration 
1611. A premarital agreement shall be in writing and signed by both parties. It is 

enforceable without consideration. 

Comment. Section 1611 is the same as fonner Civil Code Section 5311. Section 1611 
is the same as Section 2 of the Unifonn Premarital Agreement Act (1983). See also Sections 
1501 (agreements by minors), 1502 (recording of agreements). 

§ 1612. Subject matter or premarital agreement 
1612. (a) Parties to a premarital agreement may contract with respect to all of the 

following: 
(1) The rights and obligations of each of the parties in any of the property of either 

or both of them whenever and wherever acquired or located. 
(2) The right to buy, sell, use, transfer, exchange, abandon, lease. consume, expend. 

assign. create a security interest in, mortgage, encumber. dispose of, or otherwise 
manage and control property. 

(3) The disposition of property upon separation, marital dissolution, death, or the 
occurrence or nonoccurrence of any other event. ) 

(4) The making of a will, trust, or other ammgement to carry out the provisions of 
the agreement. 

(5) The ownership rights in and disposition of the death benefit from a life insurance 
policy. 

(6) The choice of law governing the construction of the agreement. 
(7) Any other matter, including their personal rights and obligations. not in violation 

of public policy or a statute imposing a criminal penalty. 
(b) The right of a child to support may not be adversely affected by a premarital 

agreement. 
Comment. Section 1612 is the same as fonner Civil Code Section 5312. Section 1612 

is the same in substance as Section 3 of the Unifonn Premarital Agreement Act (1983)except 
that Section 1612 omits a provision of the unifonn act which specifically provides that the 
parties to a premarital. agreement may contract with respect to "the modification or 
elimination of spousal support." See also Prob. Code §§ 140-147 (surviving spouse's waiver 
of rights), ISO (contracts concerning will or succession). 

§ 1613. Agreement becomes effective upon marriage 
1613. A premarital agreement becomes effective upon marriage. 
Comment. Section 1613 is the same as fanner Civil Code Section 5313. Section 1613 

is the same as Section 4 of the Unifonn Premarital Agreement Act (1983). 
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§ 1614. Amendment; revocation 
1614. After marriage, a premarital agreement may be amended or revoked only by 

a written agreement signed by the parties. The amended agreement or the revocation 
is enforceable without consideration. 

Comment. Section 1614 is the same as former Civil Code Section 5314. Section 1614 
is the same as Section 5 of the Unifonn Premarital Agreement Act (1983). 

§ 1615. Enforcement 
1615. (a) A premarital agreement is not enforceable if the party against whom 

enforcement is sought proves either of the following: 
(1) That party did not execute the agreement voluntarily. 
(2) The agreement was unconscionable when it was executed and, before execution 

of the agreement, aU of the following applied to that party: 
(A) He or she was not provided a fair and reasonable disclosure of the property or 

financial obligations of the other party. 
(B) He or she did not voluntarily and expressly waive, in writing, any right to 

disclosure of the property or fmancial obligations of the other party beyond the 
disclosure provided. 

(C) He orshe did not have, or reasonably could not have had, an adequate knowledge 
of the property or fmancial obligations of the other party. 

(- (b) An issue of unconscionability of a premarital agreement shall be decided by the 
'-- court as a matter of law. 

Comment. Section 1615 is the same as fonner Civil Code Section 5315. Section 1615 
is the same in substance as subsections (a) and (c) of Section 6 of the Unifonn Premarital 
Agreement Act (1983). See also Prob. Code §§ 140-147 (surviving spouse's waiver of 
rights). 

§ 1616. Effect of void marriage 
1616. If a marriage is deterinined to be void, an agreement that would otherwise 

have been a premarital agreement is enforceable only to the extent necessary to avoid 
an inequitable result. 

Comment. Section 1616 is the same as fonner Civil Code Section 5316. Section 1616 
is the same as Section 7 of the Unifonn Premarital Agreement Act (1983). 

§ 1617. Limitation ofactions 
1617. Any statute of limitations applicable to an action asserting a claim for relief 

under a premarital agreement is tolled during the marriage of the parties to the 
agreement. However, equitable defenses limiting the time for enforcement, including 
laches and estoppel, are available to either party. 

Comment. Section 1617 is the same as fonner Civil Code Section 5317. Section 1617 C is the same as Section 8 of the Uniform Premarital Agreement Act (1983). 
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CHAPTER 3. AGREEMENTS BETWEEN IRJSBAND AND WIFE 
§ 1620. Restrictions on contract altering spouses' legal relations 

§ 1620. Restrictions on contract altering spouses'legal relations 

1620. Except as provided in Chapter 3 (commencing with Section 3580) of Part 1 
of Division llandin Sections 3651,4302, and 4337, a husband and wife cannot, by 
a contract with each other, alter their legal relations, except as to property. 

Comment. Section 1620 continues thefllSt portion offonner Civil Code Section 4802 
without substantive change except that a reference to Section 4302 has been added and the 
reference to Chapter 3 (commencing with Section 3580) of Part 1 of Division 11 includes 
Sections 3587 and 3591 which were not included within the provisions referred to in former 
Civil Code Section 4802. For provisions relating to support agreements, see Sections 3580-
3591. See also Sections 2S50 (agreement concerning division of conununity estate), 2641 
(agreement concerning conununity contributions and loans for education or ttaining of a 
spouse), 3592 (authority of conn where obliations for property settlement or support are 
discharged in bankruptcy), 365 I (modification or tennination of support order where there 
is an agreement between parties on the subject of support), 4302 (spouse living separate by 
agreement), and 4337 (unless otherwise agreed by parties in writing, support obligation 
terminates upon death of either party or the remarriage of the supported party). For the 
requirements for a waiver, agreement, or piopeny settlement affecting certain rights of a 
surviving spouse upon death of other spouse, see Prob. Code §§ 140-147. See also Section 
12 (construction of terms "husband" and "wife"). 

Note: Section 1620 is a completely inadequate statement of the extent to which a 
husband and wife may make an agreement during marriage affecting their property. 
A mucb more detailed statute in the Probate Code (Prob. Code ff 140·147) governs 
agreements made during tbe marriage afrecting rigbts upon the death or one of tbe 
spouses. 
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DIVISION 5. PARENT AND CIflLD RELATIONSHIP 
Part 1. Uniform Parentage Act 
Part 2. Issue of Wife Cohabiting With Her Husband 
Part 3. Blood Tests to Determine Paternity 

PART 1. UNIFORM PARENTAGE ACT 
Chapter 1. General Provisions 
Chapter 2. Establishing Parent and Child Relationship 
Chapter 3. Jurisdiction and Venue 
Cbapter 4. Determination of Parent and Child Relationship 
Cbapter S. Termination of Parental Rights in Adoption Proceeding 
Chapter 6. Protective and Temporary Custody Orders 

CHAPTERl. GENERALPROV~IONS 
§ 1700. Short title 
§ 1701. "Parent and child relationship" defmed 
§ 1702. Relationship not dependent on marriage 

§ 1700 

§ 1703. Submission of child's birth certificate to court; check to determine if child is missing person 
§ 1704. Pendente lite relief of custody or grant of visitation rights 

§ 1700. S bort title 
1700. This part shall be known and may be cited as the "Unifonn Parentage Act." 

Comment. Section 1700 is the same as former Civil Code Section 7000. Section 1700 
is similar to Section 27 of the Uniform Parentage Act (1973). See also Sections 3 
(construction of provisions drawn from unifonn acts) and 14 (severability of provisions). 

§ 1701. "Parent and child relationship" defined 
1701. As used in this part, "parent and child relationship" means the legal 

relationship existing between a child and his or her natural or adoptive parents incident 

to which the law confers or imposes rights, privileges, duties, and obligations. It 
includes the mother and child relationship and the father and child relationship. 

Comment. Section 1701 is the same as fonner Civil Code Section 7001. Section 1701 
is the same in substance as Section 1 of the Uniform Parentage Act (1973). Compare Code 
Civ. Proc. § 377 (right to maintain wrongful death action). 

§ 1702. Relationship not dependent on marriage 
1702. The parent and child relationship extends equally to every child and to every 

parent, regardless of the marital status of the parents. 

Comment. Section 1702 is the same as former Civil Code Section 7002. Section 1702 
is the same as Section 2 of the Uniform Parentage Act (1973). 

§ 1703. Submission or child's birth certificate to court; check to determineir child 
is missing person 

1703. Section 3140 is applicable to proceedings pursuant to this part. 

Comment. Section 1703 continues former Civil Code Section 7017.6 without substantive 
change. No comparable provision is found in the Unifonn Parentage Act (1973). 

133 

------~-



r-

§ 1704 .,.... -DiVlSion S. Parent and Child RelationshiI>_: 

Note: Sectionl703 is tomparable to Section 3415 •. 

§ 1704. Pendente lite relief of custody or grant of visitation rights 

1704. A court may order pendente lite relief consisting of an award of custody 
pursuant to Section 3021, or the granting of reasonable visitation rights pursuant to 
Section 3100, if the court finds both of the following: 

(a) Based on the tests authorized by Section 1851, a parent-child relationship exists 
pursuant to Section 1850. 

(b) The award of custody or the granting of visitation rights would be in the best 
interests of the child 

Comment. Section 1704 continues fonnerCivii Code Section 7004.5 without substantive 
change. The reference found in fonner Section 7004.5 to fonner Civil Code Section 4600 
has been replaced in Section 1704 by a reference to the ponion of fonner Section 4600 that 
authorized the court to make a custody order during the pendency of a proceeding where there 
is at issue the custody of a minor child. No provision comparable to Section 1704 is found 
in the Unifonn Parentage Act (1973). 

Note: What relationship does Section 1885 (rebuttable presumption of paternity 
based on paternity index) bave to tbe standard set out in Section 1704 which refers to 
Section 1850 (conclusive presumption of paternity). 

CHAPTER 2. ESTABLISIDNG PARENT AND CHILD RELATIONSHIP 
§ 171 O. Methods of establishing 
§ 1711. Presumption of paternity 
§ 1712. Nature of paternity presumptions 
§ 1713. Artificial insemination 
§ 1714. Promise to furnisb suppon 

§ 1710. Methods of establishing 

1710. The parent and child relationship may be established as follows: 
(a) Between a child and the natural mother, it may be established by proof of her 

having given birth to the child, or under this part. 
(b) Between a child and the natural father, it may be established under this part. 
(c) Between a child and an adoptive parent, it may be established by proof of 

adoption. 

Comment. Section 1710 is the same as fanner Civil Code Section 7003. Section 1710 
is the same in substance as Section 3 of the Unifonn Parentage Act (1973 ),exceptthat Section 
1710 omits the Uniform Act reference to the Revised Uniform Adoption Act. 

§ 1711. Presumption of paternity 

1711. Aman is presumed to be the natural father of a child if he meets the conditions 
as set fonh in Part 2 (commencing with Section 1850) or in any of the following 
subdivisions: 

<a) He and the child's natural mother are or have been married to each other and the --.. 
child is born during the marriage, or within 300 days after the marriage is terminated ....J 
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by death, annulment, declaration of invalidity, or divorce, or after a decree of 
separation is entered by a court. 

(b) Before the child's birth, he and the child's natural mother have attempted to 
many each other by amarriage solemnized inapparent compliance with law, although 
the attempted marriage is or could be declared invalid, and: . 

(1) H the attempted marriage could be declared invalid only by a court, the child is 
born during the attempted marriage, or within 300 days after its termination by death, 
annulment, declaration of invalidity, or divorce; or 

(2) H the attempted marriage is invalid without a court order, the child is born within 
300 days after the termination of cohabitation. 

(c) After the child's birth, he and the child's natural mother have married, or 
attempted to marry, each other by a marriage solemnized in apparent compliance with 
law, although the attempted marriage is or could be declared invalid, and: 

(I) With his consent, he is named as the child's father on the child's birth certificate, 
or 

(2) He is obligated to support the child under a written voluntary promise or by court 
order. 

(d) He receives the child into his home and openly holds out the child as his natural 
child. 

(e) If the child was born and resides in a nation with which the United States engages 
in an Orderly Departure Program or successor program, he acknowledges that he is 
the child's father in a declaration under penalty of perjury, as specified in Section 
2015.5 of the Code of Civil Procedure. This subdivision shall remain in effect only 
untillanuary 1, 1997, and on that date shall become inoperative. 

Comment. Section 1711 continues subdivision (a) offonner Civil Code Section 7004 
without substantive change. Section 1711 is the same in substance as subsection (a) of Section 
4 of the Unifonn Parentage Act (1973) with some additions and omissions. As to the nature 
of the presmnption created, see Section 1712. 

§ 1712. Nature of paternity presumptions 
1712. (a) Except as provided in Part 2 (commencing with Section 1850), a 

presumption under Section 1711 is a rebuttable presumption affecting the burden of 
proof and may be rebutted in an appropriate action only by clear and convincing 
evidence. 

(b) H two or more presumptions arise under Section 1711 which conflict with each 
other, the presumption which on the facts is founded on the weightier considerations 
of policy and logic controls. 

(c) The presumption under Section 1711 is rebutted by a judgment establishing 
paternity of the child by another man. 

Comment. Section 1712 continues subdivision (b) offonner Civil Code Section 7004 
without substantive change. "Judgment" has been substituted for" decree" in subdivision (c ). 
Section 1712 is similar to subsection (b) of Section 4 of the Unifonn Parentage Act (1973). 
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§ 1713. Artindal insemination 

h 
17h13'b (a)dIf, unwitid~ the superviedSionartifi~f a !~;nse.dthPhYSiciand and wdibyth the consenthof .:> 

er us an ,a e 18 inseminat IC Y WI semen onate a man not er 
husband, the husband is treated in law as if he were the natural father of a child thereby 
conceived. The husband's consent must be in writing and signed by him and his wife. 
The physician shall certify their signatures and the date of the insemination, and retain 
the husband's consent as part of the medical record, where it shall be kept confidential 
and in a sealed me. However, the physician's failure to do so does not affect the father 
and child relationship. All papers and records pertaining to the insemination, whether 
part of the permanent record of a court or of a me held by the supervising physician 
or elsewhere, are subject to inspection only upon an order of the coun for good cause 
shown. 

(b) The donor of semen provided to a licensed physician for use in artificial 
insemination of a woman other than the donor's wife is treated in law as ifhe were not 
the natural father of a child thereby conceived. 

Comment. Section 1713 is the same as former Civil Code Section 7005. Section 1713 
is similar to Section 5 of the Unifonn Parentage Act (1973). 

§ 1714. Promise to furnish support 

1714. (a) A promise in writing to furnish suppon for a child, growing out of a 
presumed or alleged father and child relationship, does not require consideration and, 
subject to Section 1732, is enfon:eable according to its tenDS. 

(b) In the best interest of the child or the mother, the court may, and upon the 
promisor's request shall, order the promise to be kept in confidence and designate a 
person or agency to receive and disburse on behalf of the child aU amounts paid in 
performance of the promise. 

Comment. Section 1714 continues without change fonner Civil Code Section 7016, but 
the fonner reference to subdivision (d) of fonner Section 7006 (which should have been a 
reference to subdivision (e) of fanner Section 7006) has been corrected to refer to what is 
now Section 1732. Section 1714 is the same in substance as Section 22 of the Unifonn 
Parentage Act (1973). 

CIlAYI'ER 3. JURISDICTION AND VENUE 
§ 1720. Jurisdiction; venue 

§ 1720. Jurisdiction; venue 

1720. (a) The superior court has jurisdiction of an action brought under this part. 
(b) A person who has sexual inten:ourse in this state thereby submits to the 

jurisdiction of the courts of this state as to an action brought under this part with respect 
to a child who may have been conceived by that act of inten:ourse. 
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(c) The action may be brought in the county in which the child resides or is found 
or, if the father is deceased, in which proCeedings for probate of his estate have been 
or could be commenced. 

Comment. Section 1720 is the same as subdivisions (a), (b), and (c) offonnerCivil Code 
Section 7007. Section 1720 is the same in substance as pomons of Section 8 of the Uniform 
Parentage Act (1973). See also Code Civ. Proc. § 395 (venue in proceeding under this 
division to determine parental relation). 

Note: Section 395 o( the Code o( Civil Procedure provides in part: 
In a prnc:eeding to determine parental relation under Part 7 (commencing with 

Section 7000) or Division 4 o( the Civil Code •• , the county in which the child resides 
is the proper county tor the trial or the action." 

Should this language he deleted trom Section 395 because it is inconsistent with 
subdivision (c) or Section 17201 

CHAPTER 4. DETERMINATION OF 
PARENT AND CHD.D RELATIONSHIP 

Article 1. Determination of Father and Child Relationship 
Article 2. Determination of Mother and Child Relationsbip 

Article 1. Determination of Fatber and Cbild Relationship 
§ 1730. Penons who may bring action; when action may be brought 
§ 1731. Action by man not a presumed father to establish that he is natural father of child 
§ 1732. Agreement between alleged father or mother or child does not bar action 
§ 1733. Action before birth of cbild 
§ 1734. Action by district anomey 
§ 1735. Parties 
§ 1736. Effect of judgment determining existence or nonexistence of parent and child relationsbip 
§ 1737. Other provisions of judgment 
§1737.5. 
Factors cowt 10 consider in determining amount and periO<1 of support 
§ 1738. Change of name of child 
§ 1739. Issuance of new birth certificale 
§ 1740. Award of attorney's fees and other costs 
§ 1741. Enforcement of judgment 
§ 1742. Modification of judgment 
§ 1743. Confidentiality of hearings and records 

§ 1730. Persons who may bring action; when action may be brought 

1730. (a) A child, the child's natural mother, or a man presumed to be the child's 
father under subdivision (a), (b), or (c) of Section 1711, may bring an action as follows: 

(I) At any time for the pUIpose of declaring the existence of the father and child 
relationship presumed under subdivision (a), (b), or (c) of Section 17lt. 

(2) For the purpose of declaring the nonexistence of the father and child relationship 
presumed under subdivision (a), (b), or (c) of Section 1711 only if the action is brought 
within a reasonable time after obtaining knowledge of relevant facts. After the 
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presumption has been rebutted, paternity of the child by another man may be 
determined in the same action, if he has been made a party. ") 

(b) Any interested party may bring an action at any time for the purpose of -" 
determining the existence or nonexistence of the father and child relationship 
presumed under subdivision (d) of Section 1711. 

(c) An action to detennine the existence of the father and child relationship with 
respect to a child who has no presumed father under Section 1711 or whose presumed 
father is deceased may be brought by the child or personal representative of the child, 
the State Department of Social Services, the mother or the personal representative or 
a parent of the mother if the mother has died or is a minor, a man alleged or alleging 
himself to be the father, or the personal representative or a parent of the alleged father 
if the alleged father has died or is a minor. An action under this subdivision shall be 
consolidated with a proceeding pursuant to Section 1762 if a proceeding has been fded 
under Chapter 5 (commencing with Section 1760). The parental rights of the alleged 
natural father shall be determined as set forth in Section 1764. 

Comment. Section 1730 continues subdivisions (a), (b), and (c) of former Civil Code 
Section 7006 without substantive change. Section 1730 is similar to subsections (a), (b), and 
(c) of Section 6 of the Unifonn Parentage Act (1973). 

§ 1731. Action by man not a presumed rather to establish that he is natural father 
of child 

1731. Except as to cases coming within the provisions of Part 2 (commencing with 
Section 1850), a man not a presumed father may bring an action for the purpose of 
declaring that he is the natural father of a child having a presumed father under Section 
1711, if the mother relinquishes for, consents to, or proposes to relinquish for or 
consent to, the adoption of the child. An action under this section shall be brought 
within 30 days after (1) the man is served as prescribed in Section 1766 with a notice 
that he is or could be the father of the child or (2) the birth of the child, whichever is 
later. The commencement of the action suspends a pending proceeding in connection 
with the adoption of the child until a judgment in the action is final. 

Comment. Section 1731 conlinues subdivision (d) of fonner Civil Code Section 7006 
without substantive change. No comparable provision is found in the Unifonn Parentage Act 
(1973). 

§ 1732. Agreement between alleged rather or mother or child does not bar action 
1732. Regardless of its terms, an agreement between an alleged or presumed father 

and the mother or child does not bar an action under this chapter . 
. Comment. Section 1732is the same as subdivision (e) offonnerCivil Code Section 7006. 

Section 1732 is similar 10 subsection (d) of Section 6 oftbe UnifonnParentage Act (1973). 

§ 1733. Action before birth of child 
1733. An action under this chapter may be brought before the birth of the child. 
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Comment. Section 1733 is the same as subdivision (0 offonnerCivil Code Section 7006. 
Section 1733 is a substitute for subsection (e) of Section 6 of the Unifonn Parentage Act 
(1973). 

§ 1734. Action by district attorney 
1734. The district attorney may, at his or her discretion, bring an action under this 

chapter in any case in which the district attorney believes it to be appropriate. 

Comment. Section 1734 isthe same as subdivision (g) offonnerCivil Code Section 7006. 
No comparable provision is found in the Unifonn Parentage Act (1973). 

§ 1735. Parties 
1735. (a) The child may, if under the age of 12 years, and shall, if 12 years of age 

or older, be made a party to the action. If the child is a minor and a party to the action, 
the child shall be represented by a guardian ad litem appointed by the court. 

(b) The natural mother, each man presumed to be the father under Section 1711, and 
each man alleged to be the natural father, may be made parties and shall be given notice 
of the action in the manner prescribed in Section 1766 and an opportunity to be heard. 

(c) The court may align the parties. 

Comment. Section 1735 is the same as former Civil Code Section 7008. Section 1735 
is similar to Section 9 of the Unifonn Parentage Act (1973). 

§ 1736. Erred of judgment determining existence or nonexistence of parent and 
child relationship 

1736. The judgment or order of the coun determining the existence or nonexistence 
of the parent and child relationship is determinative for all purposes except for actions 
brought pursuant to Section 270 of the Penal Code. 

Comment. Section 1736 is the same as subdivision (a) of fonnerCivil Code Section 7010 
(as amended by 1990 Cal. Slat. ch. 1493 § 29). Section 1736 is similar to subsection (a) of 
Section 15 of the Unifonn Parentage Act (1973). 

§ 1737. Other provisions of judgment 
1737. (a) The judgment or order may contain any other provision directed against 

the appropriate party to the proceeding. concerning the duty of suppon, the custody 
and guardianship of the child, visitation privileges with the child, the furnishing of 
bond or other security for the payment of the judgment, or any other matter in the best 
interest of the child. The judgment or order may direct the father to pay the reasonable 
expenses of the mother's pregnancy and confmement. 

(b) The judgment or order may, in appropriate circumstances, based on all relevant 
facts, require one parent to pay to the other parent a reasonable amount for the cost of 
the suppon of the child for the shonest of the following periods prior to the filing of 
the action: C (I) Three years. 
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(2) The date of the mailing of the birth certificate or the mailing of the written 
notification by the custodial parent, pursuant to subdivision (c). 

(3) The date of separation of the panies until the date of the filing of the action. 
(c) In circumstances where paternity has not been legally established or the panies 

were married but separated before the child's date of birth, the court shall not award 
child support under subdivision (b), under any circumstances, unless the father has 
received a copy of the birth eenificate as provided in Section 10061 of the Health and 
Safety Code, or the custodial parent has provided written notification by flI'St-class 
mail, with return receipt requested, to the father of his paternity and of his obligation 
to support the child. In detennining whether the judgment or order may be awarded, 
the court shall consider the diligence on the pan of the custodial parent in bringing the 
action for support. Any support ordered pursuant to subdivision (b) shall not be in an 
amount that reduces a parent's ability to provide appropriate support for any other 
child for whom a duty of support is owed if the support is actually being paid. The 
court shall review the incomes and expenses of the parents each year, or other relevant 
period of time, for which support is being requested and may apply its guidelines and 
the child support laws in effect for each period. 

(d) Subdivisions (b) and (c) apply only apply to a child born on or after January I, 
1989. 

Comment. Seclion 1737 continues subdivision (c) offonner Civil Code Section 7010 (as 
amended by 1990 Cal. Slat. ch. 1493 § 29) without substantive change. Subdivision (a) of -..., 
Section 1737 is the sarne as subsection (c) of Section 15 of the UnifonnParentageAct(I973). J 
For general provisions comparable 10 subdivisions (b) and (c) of Section 1737, see Sections 
4100-4104. 

Note: Section 7010 of the Civil Code has a "sunset provision" that omits from the 
section the material set out above in subdivisions (b) to (d), inclusive, or Section 1737 
as of January 1, 1993, unless a later enaded statute, which is enacted before January 
1, 1993, deletes or extends the January 1, 1993, expiration date. 

Subdivisions (b)-( d) or Section 1737 largely duplicate the general provisions relating 
to the same subject matter found in Sections 4100-4104 of the second portion or the starr 
draft or the Family Code. Should subdivisions (b)-(d) of Section 1737 be omitted 
(together with Section 1737.5) from the Family Code and the general provisions in 
Sections 4100-4104 of the second portion of the starr draft be made applicable to the 
support order made under subdivision (a) or Section 17371 This will require that the 
substance of Section 1737.s be included in the provisions of Sections 4100-4104. See the 
Note to Section 4100. 

§ 1737.5. Factors court to consider in determining amount and period of support 

1737.5. In determining the amount to be paid by a parent for support of the child 
and the period during which the duty of support is owed, a court enforcing the 
obligation of support shall consider all relevant facts, including, but not limited to, all 
of the following: ) 
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(a) Any agreements made between the parents before the date of the filing of the 
action. 

(b) Any previous payments made for the support of the child by the parent from 
whom support is sought. 

(c) Any bad faith on the part of either parent. 
(d) Any undue delay in seeking to establish an order for child support, the reasons 

for the undue delay, and whether either parent has been prejudiced as a result of the 
delay. 

(e) Any other factors deemed relevant by the court. 

Comment. Section 1737.5 is the same as subdivision (d) offormer Civil Code Section 
7010 (as amended by 1990 Cal. Stat. ch. 1493 § 29) without substantive change. Section 
1737.5 is similar to subdivision (e) of Section 15 of the Uniform P8R:ntage Act (1973). 

Note: Section 7010 of the Civil Code bas a "sunset provision" tbat omits from tbe 
section all of the material set out above tbat follows tbe phrase "all relevant facts" in 
tbe introductory portion of Section 1737.5 as of January 1, 1993, unless a later enacted 
statute, which is enacted beforeJanuary 1, 1993, deletes orextends tbe January 1, 1993, 
expiration date. 

§ 1738. Change of name of child 

1738. The superior court has jurisdiction in an action under this part to change the 
name of a minor or adult child for whom a parent and child relationship is established 
pursuant to Section 1736, upon application in accordance with Title 8 (commencing 
with Section 1275) of Part 3 of the Code of Civil Procedure. The procedure for a 
change of name sba11 confonn to those provisions, except that the application for the 
change of name may be included with the petition fded under this part and except as 
provided in Sections 1277 and 1278 of the Code of Civil Procedure. 

Comment. Section 1738 is the same as subdivision (d)offormer Civil Code Section 7007. 
No comparable provision is found in the Uniform Parentage Act (1973). See also Section 
1739 (issuance of new birth certificate). 

§ 1739. Issuance of new birth certificate 

1739. H the judgment or order of the court is at.variance with the child's birth 
certificate, the court shall order that a new birth certificate be issued as prescribed in 
Article 6 (commencing with Section 10450) of Chapter 8 of Division 9 of the Health 
and Safety Code. 

Comment. Section 1739 is the same as subdivision (b) offormer Civil Code Section 70 10 
(as amended by 1990 Cal. Stat. ch. 1493 § 29). Section 1739 is similar to subsection (b) of 
Section 15 of the Uniform Parentage Act (1973). See also Section 1738 (jurisdiction and 
proceedings to change name of child). 

§ 1740. Award of attorney's fees and other costs 

1740. The court may order reasonable fees of counsel, experts, and the child's 
guardian ad litem, and other costs of the action and pretrial proceedings, including 
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blood tests, to be paid by the parties in proportions and at times detennined by the 
court. 

Comment. Section 1740 is the same as fonner Civil Code Section 70ll: Section 1740 
is the same as the fJrSt sentence of Section 16 of the Uniform Parentage Act (1973). For 
general provisions relating to award of attorney's fees and costs, see Sections 270-275. 

§ 1741. Enrorcement or judgment 
1741. (a) IT existence of the father and child relationship is declared, or paternity 

or a duty of support has been acknowledged or adjudicated under this part or under 
prior law, the obligation of the father may be enforced in the same or other proceedings 
by any of the following: 

(1) The mother. 
(2) The child. 
(3) The public authority that has furnished or may furnish the reasonable expenses 

of pregnancy. confinement. education. support. or funeraL 
(4) Any other person. including a private agency. to the extent the person has 

furnished or is furnishing these expenses. 
(b) The court may order support payments to be made to any of the following: 
(1) The mother. 
(2) The clerk of the court. 
(3) A person. corporation. or agency designated to administer the payments for the 

benefit of the child under the supervision of the court. :> 
(c) Willful failure to obey the judgment or order of the court is a civil contempt of 

the court. All remedies for the enforcement of judgments. including imprisonment for 
contempt. apply. 

Comment. Section 1741 continues former Civil Code Section 7012 without substantive 
change. Section 1741 is the same in substance as Section 17 of the Uniform Parentage Act 
(1973). 

§ 1742. Modification or judgment 
1742. The court has continuing jurisdiction to modify a judgment or order made 

under this part. A judgment or order relating to an adoption may only be modified in 
the same manner and under the same conditions as a decree of adoption may be 
modified under Section 8100 or 8102. 

Comment. Section 1742 is the same as former Civil Code Section 7013 (as amended by 
1990 Cal. Stat. ch. 1363 § 8, which becomes operative on July 1, 1991). Section 1742 is 
similar to Section 18 of the Uniform Parentage Act (1973). 

§ 1743. Confidentiality or hearings and records 
1743. (a) Notwithstanding any other law concerning public hearings and records, 

a hearing or trial held under this part may be held in closed court without admittance 
of any person other than those necessary to the action or proceeding. Except as 
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provided in subdivision (b), all papers and records, 'Other than the fmal judgment, 
pertaining to the action or proceeding, whether part of the pennanent record of the 
court or of a fIle in a public agency or elsewhere, are subject to inspection only in 
exceptional cases upon an order of the court for good cause shown. 

(b) Papers and records pertaining to the action or proceeding that are part of the 
pennanent record of the court are subject to inspection by the parties t9 the action and 
their attorneys. 

Comment. Section 1743 is the same as fonner Civil Code Section 7014. Section 1743 
is similar to Section 20 of the Unifonn Parentage Act (1973). 

Article 2. Determination of Motber and Cbild Relationsbip 
§ 17:10. Action to determine molber and child relationship 

§ 1750. Action to determine mother and child relationship 
1750. Any interested party may bring an action to determine the existence or 

nonexistence of a mother and child relationship. Insofar as pll-Cticable. the provisions 
of this part applicable to the father and child relationship apply. 

Comment. Section 1750 is the same as fanner Civil Code Section 7015. Section 1750 
is the same as Section 21 of the Unifonn Parentage Act (1973). 

Note: Should "person" be substituted for ''party" in Section 1750? 

CIlAPI'ER 5. TERMINATION OF 
PARENTAL RIGHTS IN ADOPTION PROCEEDING 

§ 1760. Relinquishment or consent by molber; notice to and rights of presumed father or falber as 
to whom child is a legitimate child 

§ 1761. RelinquishmeDl or consent by father; notice to and rights ofmolber 
§ 1762. Proceeding to terminate parental rights of father 
§ 1763. Effort to identify natura.I father 
§ 1764. Notice to man identified as possible natural father; determination and order concemiDg his 

parental rights 
§ 176:1. Order terminating parental rights of unknown natura.I father 
§ 1766. Manner of giving notice; order dispenaiDg with notice 
§ 1767. Setting for hearing; preference for trial 
§ 1768. Continuance of hearing 
§ 1769. Appeal from order requiring or dispensing wilb falber's consent 
§ 1770. No filing fee 

§ 1760. Relinquishment or consent by mother; notice to and rights of presumed 
father or father as to whom child is a legitimate child 

1760. If a mother relinquishes for, consents to, or proposes to relinquish for or 
consent to the adoption ofa child who has (1) a presumed father under Section 1-711 
or (2) a father as to whom the child is a legitimate child under prior law of this state 
or under the law of another jurisdiction, the father shall be given notice of the adoption 
proceeding and have the rights provided under Part 2 (commencing with Section 
7600) of Division 16, unless the father's relationship to the child has been previously 
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tenninated or detennined by a court not to, exist fJr the father has voluntarily 
relinquished or consented to the adoption of the child. 

Comment. Section 1760 is the same as subdivision (a)( 1) offormer Civil Code Section 
7017 (as amended by 1990 Cal. Stat. ch. 1363 § 9) without substantive change. Section 1760 
is similar to Section 24 of the Uniform Parentage Act (1973). 

Note: Should "the law" be substituted for ''prior law" in clause (2) ortheintroductory 
portion of Section"1760? 

§ 1761. Relinquishment or consent by father; notice to and rights of mother 

1761. H a father relinquishes or consents to, or proposes to relinquish a child for 
adoption, the mother shall be given notice of the adoption proceeding and have the 
rights provided under Part 2 (commencing with Section 7600) of Division 16, unless 
the mother's relationship to the child has been previously tenninated by a court or the 
mother has voluntarily relinquished or consented to the adoption of the child. 

Comment. Section 1761 is the same as subdivision (a)(2) offormer Civil Code Section 
7017 (as'amended by 1990 Cal. Stat. th. 1363 § 9). No comparable provision is found in the 
Uniform Parentage Act (1973). 

Note: Does Section 1761, whicb is not found in the Uniform Act, add anything to tbe 
requirements of the California Adoption Law? If Section 1761 is retained, should the 
introductory clause of Section 1761 be revised to read: "If a fatber relinquishes, 
consents to, or, proposes to relinquish for or consent to the adoption of a child,''? This 
substitution would conform Section 1761 to the language used in Sections 1760 and 
1762. =:J 
§ 1762. Proceeding to terminate parental rights of father 

1762. H a mother relinquishes for, consents to, or proposes to relinquish for or 
consent to the adoption of a child who does not have (1) a presumed father under 
Section 1711 or (2) a father as to whom the child is a legitimate child under prior law 
of this state or under the law of another jurisdiction, or if a child otherwise becomes 
the subject of an adoption proceeding and the alleged father, if any, has not, in writing, 
denied paternity, waived his right to notice, or voluntarily relinquished or consented 
to the adoption, the agency or person to whom the child has been or is to be 
relinquished, or the mother or the person having custody of the child, shall me a 
petition in the superior court to terminate the parental rights of the father, unless: 

(a) The father's relationship to the child has been previously terminated or 
determined not to exist by a court; or 

(b) The father has been served as prescribed in Section 1766 with a written notice 
alleging that he is or could be the natural father of the child to be adopted or placed 
for adoption and has failed to bring an action for the purpose of declaring the existence 
ofthe father and child relationship pursuant to subdivision (c) of Section 1730 within 
30 days of service of the notice or the birth of the child, whichever is later. 
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Comment. Section 1762 is the same as subdivision (b) of fonner Civil Code Section 70 17 
(as amended by 1990Cal. Stat. ch. 1363 § 9). Section 1762 replaces subsection (a) of Section 
25 of the Unifonn Parentage Act (1973). 

Note: Should ''the law" be substituted for "prior law"in clause (2) oftbe introductory 
portion of Section 17621 

§ 1763. EtTort to identify natural rather 

1763. (a) In an effort to identify the natural father, the court shall cause inquiry to 
be made of the mother and any other appropriate person by any of the following: 

(1) The State Department of Social Services. 
(2) A licensed county adoption agency. 
(3) The licensed adoption agency to which the child is to be relinquished. 
(4) In the case of a stepparent adoption. at the option of the board of supervisors, a 

licensed county adoption agency, the county department designated by the board of 
supervisors to administer the public social services program, or the county probation 
department. 

(b) The inquiry shall include all of the following: 
(1) Whether the mother was married at the time of conception of the child or at any 

time thereafter. 
(2) Whether the mother was cohabiting with a man at the time of conception or birth 

of the child. 
(3) Whether the mother has received support payments or promises of support with 

respect to the child or in connection with her pregnancy. 
(4) Whether any man has fonnally or infonnally acknowledged or declared his 

possible paternity of the child. 
(c) The department or the licensed adoption agency shall report the fmdings to the 

court. 
Comment. Section 1763 continues subdivision (c) offonnerCivil Code Section 7017 (as 

amended by 1990 Cal. Slat. ch. 1363 § 9) without substantive cbange. Section 1763 is similar 
to subsection (b) of Section 25 of the Unifonn Parentage Act (1973). 

§ 1764. Notice to man identified as possible natural rather; determination and 
order concerning his parental rights 

1764. (a) If, after the inquiry, the natural father is identified to the satisfaction of the 
court, or if more than one man is identified as a possible father, each shall be given 
notice of the proceeding in accordance with Section 1766, unless he has been served 
with a written notice alleging that he is or could be the natural father of the child to 
be adopted or placed or relinquished for adoption and has failed to bring an action 
pursuant to subdivision (c) of Section 1730 to declare the existence ofthe father and 
child relationship within 30 days of serving the notice or the birth of the child, 
whichever is later. If any of them fails to appear or, if appearing, fails to claim parental 
rights, his parental rights with reference to the child shall be terminated. 
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(b) If the natural father or a man representing himself to be the natural father claims 
parental rights, the court shall detennine if he is the father. The court shall then 
detennine if it is in the best interest of the child that the father retain his parental rights, 
or that an adoption of the child be allowed to proceed. The court, in making that 
determination, may consider all relevant evidence, including the efforts made by the 
father to obtain custody, the age and prior placement of the child, and the effects of 
a change of placement on the child. If the court finds that it is in the best interest of 
the child that the father should be allowed to retain his parental rights, it shall order 
that his consent is necessary for an adoption. If the court finds that the man claiming 
parental rights is not the father, or that ifhe is the father itis in the child's best interest 
that an adoption be allowed to proceed, it shall order that that person's consent is not 
required foran adoption. This fmding terminates all parental rights and responsibilities 
with respect to the child. 

(c) Section 4600 does not apply to the proceeding under this chapter. 
(d) Nothing in this chapter changes the rights of a presumed father under Section 

1711. 
Comment. Section 1764 is the same as subdivision (d) of fonner Civil Code Section 7017 

(as amended by 1990 Cal. Slat. ch. 1363 § 9). Section 1764 replaces subsection (c) of Section 
25 of the Unifotm Parentage Act (1973). 

§ 1765. Order terminating parental rights ofunknown natural rather 
1765. If, after the inquiry, the court is unable to identify the natural father or any 

possible natural father and no person has appeared claiming to be the natural father 
and claiming custodial rights, the court shall enter an order terminating the unknown 
natural father's parental rights with reference to the child 

Comment. Section 1765 is the same as subdivision (e) of fonner Civil Code Section 7017 
(as amended by 1990 Cal. Stat. ch. 1363 § 9) without substantive change. Section 1765 is 
the same as the fust sentence of subsection (d) of Section 25 of the Unifotm Parentage Act 
(1973). 

§ 1766. Manner of giving notice; order dispensing with notice 
1766. <a) Except as provided in subdivision (b), notice of the proceeding shall be 

given to every person identified as the natural father or a possible natural father in 
accordance with the provisions of the Code of Civil Procedure for the service of 
process in a civil action in this state, except that publication or posting of the notice 
of the proceeding is not required. Proof of giving the notice shall be filed with the court 
before the petition is heard. 

(b) If a person identified as the natural father or possible natural father cannot be 
located or his whereabouts are unknown or cannot be ascertained, the court may issue 
an order dispensing with notice to that person. 
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Comment. Section 1766 is the same as subdivision (f)offormer Civil Code Section 7017 
(as amended by 1990 Cal. Stal. th. 1363 § 9). Section 1766 is similar 10 subsection (e) of 
Section 25 of the Uniform Parenlage Acl (1973). 

§ 1767. Setting for hearing; preference for trial 

1767. (a) Notwithstanding any other provision of law, an aclion 10 tenninate the 
paIelltai rights of a father of a child as specified in this chapter shall be set for hearing 
not more than 45 days after filing of the petition therefor and completion of service 
thereon or the entry of an order dispensing with notice of the proceedings. Thepetition 
shall either specify the date of the hearing or state that a hearing will be held on a date 
as determined pursuant to this section, which shall be separately noticed. 

(b) The matter so set shall have precedence over all other civil matters on the date 
set for trial, except an action to terminate parental rights pursuant to Part 3 (commencing 
with Section 3200) of Division 10. 

Comment. Section 1767 is the same as subdivision (a) and the firstsenlence of subdivision 
(b) of former Civil Code Section 7017.2. No comparable provision is found in the Uniform 
Parentage Act (1973). 

§ 1768. Continuance of hearing 

1768. (a) The court may continue the proceedings for not more than 30 days as 
necessary to appoint counsel and to enable counsel to adequately prepare for the case 
or for other good cause. 

(b) In order to obtain an order for a continuance of the hearing, written notice shall 
be fIled within two court days of the date set for the hearing, together with affidavits 
or declarations detailing specific facts showing that a continuance is necessary, unless 
the court for good cause entertains an oral motion for continuance. 

(c) Continuances shall be granted only upon a showing of good cause. Neither a 
stipulation between counsel nor the convenience of the parties is in and of itself a good 
cause. 

(d) Acontinuance shall be granted only for that period of time shown to be necessary 
by the evidence considered at the hearing on the motion. IT a continuance is granted, 
the facts proven which require the continuance shall be entered upon the minutes of 
the court. 

Comment. Section 1768 continues the second sentence of subdivision (b) and subdivision 
(c) of former Civil Code Section 7017.2 withoul subslantive change. No comparable 
provision is found in the Uniform Parentage Act (1973). 

§ 1769. Appeal from order requiring or dispensing with father's consent 

1769. An order requiring or dispensing with a father's consent for the adoption of 
a child may be appealed from in the same manner as an order of the juvenile coun 
declaring a person to be a ward of the juvenile court. 
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Comment. Section 1769 is the same as subdivision (g) of former Civil Code Section 7017 
(as amended by 1990 Cal. Stat. ch. 1363 § 9, which becomes operative on July 1, 1991). 
Section 1769 ~laces the second sentence of subdivision (d) of Section 25 of the Uniform 
Parentage Act (1973). 

§ 1770. No filing ree 
1770. There shall be no filing fee charged for a petition rued pursuant to Section 

1762. 
Comment. Section 1770is the same as former Civil Code Section 7017.1. No comparable 

provision is found in the Uniform Parentage Act (1973). 

CHAFfER 6. PROTECTIVE AND TEMPORARY CUSTODY ORDERS 
ArtIcle 1. Ex Parte Orders 
Article 2. Orders Issuable After Notice and Hearing 
ArtIcle 3. Required Statemenl3 in Order 
ArtIcle 4. Registtation and Enforcement of Orders 
Article S. Protective Orders Included in Judgment 

Article 1. Ex Parte Orders 
§ 1800. Ex parte prolective and temporary custody orders 
§ 1801. Umitation on issuance of mutual restraining order 

§ 1800. Ex parte protective and teQlPorary custody orders 

1800. During the pendency of a proceeding under this part, upon application, the ) 
superiOr court may, in the manner provided by Part 4 (commencing with Section 240) J 
of Division 2, issue ex parte orders doing anyone or more of the following: 

(a) Enjoining a party from contacting, molesting, attacking. striking. threatening, 
sexually assaulting, battering, telephoning, or disturbing the peace of the other party 
or the minor child. 

(b) Excluding one party from the dwelling of the party who has care, custody and 
control of the child upon a showing of both of the following: 

(1) The party to be excluded has assaulted or threatens to assault the other party or 
the minor child. 

(2) Physical or emotional hanD would otherwise result to the party or the minor 
child. 

(c) Enjoining a party from specified behavior which the court detennines is 
necessary to effectuate orders under subdivision (a) or (b). 

(d) Determining the temporary custody of a minor child who is the subject of a 
proceeding under this part and the right of a party to visit the minor child upon such 
conditions as the court may determine. 

Comment. Section 1800 continues the first sentence of subdivision (a) of former Civil 
Code Section 7020 (as amended by 1990 Cal. Stat. ch. 935 § 2) with the addition of 
"telephoning" in subdivision (a). No comparable provision is found in the Uniform Parentage 
Act (1973). As to when notice to the other party is required, see Section 241. As to the order :) 
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to show cause and hearing thereon. see Sections 242-244. See also Section 1811 (order after 
notice and a hearing excluding one party from dwelling upon a showing only that physical 
or emotional harm would otherwise result to the other party or the minor child). 

§ 1801. Limitation on issuance of mutual restraining order 
1801. A mutual restraining order specified in subdivision (a) of Section 1800 may 

only be issued if both parties personally appear and each party presents evidence of 
abuse or domestic violence specified in subdivision (a) of Section 1800. 

Comment. Secticm 1801 is the same as subdivision (f) offormer Civil Code Section 7020 
(as amended by 1990 Cal. Stat. ch. 935 § 2). No comparable provision is foond in the Uniform 
Parentage Act (1973). See also Sections 55 ("abuse" defined), 70 ("domestic violence" 
defmed). For comparable provisions, see Sections 1901.5514. 

Article 2. Orders Issuable Arter Notice and Hearing 
§ 1810. Protective. temporary custody. and restitution orders 
§ 1811. Order excluding party from dwelling upon a showing only that physical or emotional harm 

would otherwise result 
§ 1812. Duration of restraining order granted after notice and hearing 

§ 1810. Protective, temporary custody, and restitution orders 
1810. (a) The court may issue, after notice and a hearing, any of the orders set forth 

in Section 1800. 
(b) Upon notice and a hearing, the court may also issue any of the following orders: 
(I) An order that restitution be paid to the plaintiff for loss of earnings and out-of

pocket expenses, including, but not limited to, expenses for medical care and 
temporary housing incurred as a direct result of the abuse or any actual physical 
injuries sustained therefrom. 

(2) An order that restitution be paid by the plaintiff for out-of-pocket expenses 
incurred by a party as a result of any order issued ex parte which is found by the court 
to have been issued upon facts shown at a noticed hearing to be insufficient to support 
the order. . 

(3) An order requiring the defendant to pay any public or private agency for the 
reasonable cost of providing services to the plaintiff required as a direct result of the 
abuse inflicted by the opposing party or any injuries sustained therefrom. 

(c) An order for restitution under subdivision (b) shall not include damages for pain 
and suffering. 

Comment. Subdivision (a) of Section 1810 is the same as the f1I'Sl sentence of subdivision 
(b) of former Civil Code Section 7020 (as amended by 1990 Cal. Stat. ch. 935 § 2). No 
comparable provision is found in the Uniform Parentage Act (1973). 

Subdivisions (b) and (c) are the same as the same as the fourth and fifth sentences of 
subdivision (b) of former Civil Code Section 7020 (as amended by 1990 Cal. Stat. ch. 935 
§ 2). No comparable provision is found in the Uniform Parentage Act (1973). See also 
Section 55 ("abuse" defined). 
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§ 1811. Order excluding party from dwelling UpOD' a showing only that physical 
or emotional harm would otherwise result 

1811. After notice and a hearing, the court may order the exclusion of one party from 
the common dwelling of both parties or from the dwelling of the party who has care, 
custody, and control of the minor child upon a showing only that physical or emotional 
harm would otherwise result to the party or the minor child. 

Comment. Section 1811 is the same as the second sentence of subdivision (b) of former 
Civil Code Section 7020 (as amended by 1990 Cal. Stat. cb. 935 § 2). No comparable 
provision is found in the Uniform Parentage Act (1973). 

§ 1812. Duration of restraining order granted after notice and hearing 

1812. A restraining order granted after notice and a hearing pursuant to this article 
shall remain in effect, in the discretion of the court, not to exceed three years, except 
as provided in Section 1840, unless otherwise tenninated by the court, extended by 
mutual consent of the parties, or extended by further order of the court on the motion 
of a party. 

Comment. Section 1812 is the same as the third sentence of subdivision (b) offormerCivil 
Code Section 7020 (as amended by 1990 Cal. Stat. ch. 935 § 2). No comparable provision 
is found in the Uniform Parentage Act (1973). 

Article 3. Required Statements in Order 
§ 1820. Statement of date of expiration 
§ 1821. Notice to defendant in temporary restraining order 

§ 1820. Statement of date of expiration 

1820. An order issued pursuant to this chapter shall state on its face the date of 
expiration of the order. 

Comment. Section 1820 continues subdivision (c) of former Civil Code Section 7020 (as 
amended by 1990 Cal. Stat. ch. 935 § 2) without substantive change. No comparable 
provision is found in the Uniform Parentage Act (1973). For a comparable provision, see 
Section 1902(a). 

§ 1821. Notice to defendant in temporary restraining order 

1821. The temporary restraining order shall state on its face a notice in substantially 
the following fonn: 

"NOTICE TO DEFENDANT: If you do not appear at the court hearing specified 
herein, the court may grant the requested orders for a period of up to 3 years without 
further notice to you. " 

Comment. Section 1821 continues subdivision (d) offormerCivil Code Section 7020 (as 
amended by 1990 Cal. Stat. ch. 935 § 2) without substantive change. No comparable 
provision is found in the Uniform Parentage Act (1973). For a comparable provision, see 
Section 1902(b). 
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Note: Shooldthenoticebedirectedas"NOTICEOFPElfIIONERlRESPONDENT." 
See Section 1801 (mutual restraining order). Is "respondent" a better term than 
"defendant''? 

Article 4. Registration and Enforcement of Orders 
§ 1830. Transmittal to local law eoforcement agency 
§ 1831. Laweoforcememagem;ytomakeinformationcOIICerningonieravaiiabletolaweoforcemem 

officers 
§ 1832. Service of restraining order against domestic violence by law eoforcement officer 
§ 1833. Crimina1 penalty for violation of order 

§ 1830. Transmittal to loc:allaw enforcement agency 
1830. The court shall order the party who obtained the order or the attorney for the 

party to deliver or the clerk to mail a copy of any order, or extension, modification, 
or tennination thereof, granted pursuant to this chapter; by the close of the business 
day on which the order, extension, modification, or tennination was granted, and any 
subsequent proof of service thereof, to each local law enforcement agency designated 
by the party or the attorney for the party, having jurisdiction over the residence of the 
party who has care, custody, and control of the minor child and such other locations 
where the court detennines that acts of domestic violence against the party and the 
minor child are likely to occur. 

Comment. Section 1830 is the same as the first sentence of subdivision (e) offonner Civil 
Code Section 7020 (as amended by 1990 Cal. Slat. th. 935 § 2). No comparable provision 
is found in the Uniform Parentage Act (1973). See also Section 70 ("domestic violence" 
defmed). For comparable provisions, see Sections 1903, 5800. 

§ 1831. Law enforcement agency to make information concerning order 
available to law enforcement officers . 

1831. Each appropriate law enforcement agency shall make available to any law 
enforcement officer responding to the scene of reported domestic violence, through 
an existing system for verification, information as to the existence, terms, and current 
status of an order issued pursuant to this chapter. 

Comment. Section 1831 is the same as the second sentence of subdivision (e) of former 
Civil Code Section 7020 (as amended by 1990 Cal. Slat. th. 935 § 2). No comparable 
provision is found in the Unifonn Parentage Act (1973). See also Section 70 ("domestic 
violence" defmed). For comparable provisions, see Sections 1904,5801. 

§ 1832. Service of restraining order against domestic violence by law enforcement 
officer 

1832. (a) A restraining order against domestic violence issued pursuanl to 
subdivision (a), (b), or (c) of Section 1800 may, upon the request of the moving party, 
be served upon the responding party by a law enforcement officer who is present at C the scene of reported domestic violence involving the parties to the action. 
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(b) The moving party shall provide the officer with an endorsed copy of the order 
and a proof of service which the officer shall complete and transmit to the issuing 
court. 

Comment. Section 1832 is the same as subdivision (g) of fonner Civil Code Section 7020 
(as amended by 1 990 Cal. Stat. ch. 935§ 2). No comparable provision is found intheUnifonn 
Parentage Act (1973). See also Section 70 ("domestic violence" defined). For comparable 
provisions, see Sections 1906, 5802. 

Note: Except for Section 1832, the provisions of tbis part relating to orders refer to 
the "plaintiff" and the "defendant," rather than to the "moving party" and the 
''responding party." Eitber Section 1832 should adopt theplaintitT-defendant language 
or the language of tbe other sections should be conformed to Section 1832-

§ 1833. Criminal penalty for violation of order 

1833. A willful and knowing violation of an order granted pursuant to this chapter 
is a crime punisbable under Section 273.6 of the Penal Code. 

Comment. Section 1833 is the same as subdivision (h) of fonnerCivil Code Section 7020 
(as amended by 1990 Cal. Stat. ch. 935 § 2). No comparable provision is found in the Unifonn 
Parentage Act (1973). For comparable provisions, see Sections 1907, 5807. 

Article 5. Protective Orders Iocluded in Judgment 
§ 1840. Protective orders included in judgment entered under this pan 

§ 1840. Protective orders included in judgment entered under this part 

1840. (a) Ajudgment entered under this part may include any orders issued pursuant 
to subdivisions (a), (b). or (c) of Section 1800. 

(b) H an order is included in the judgment pursuant to subdivision (a), the judgment 
shall state on its face both of the following: 

(1) Which provisions of the judgment are the orders. 
(2) The date of expiration of the orders, which shall be not more than three years 

from the date the judgment is issued unless extended by the court after notice and 
hearing. 

(c) The judgments, or orders, or extensions thereof shall be transmitted to law 
enforcement agencies in the manner provided by Section 1830. 

(d) A willful and knowing violation of an order included in the jud,gment pursuant 
to subdivision (a) is a crime punishable under Section 273.6 of the Penal Code. 

Comment. Section 1840 is the same as fanner Civil Code Section 7021. No comparable 
provision is found in the Uniform Parentage Act (1973). For a comparable provision, see 
Section 1910. 

PART 2. ISSUE OF WIFE COHABITING WITH HER HUSBAND 
§ 1850. Conclusive presumption concerning child of marriage 
§ 1851. Use of blood tests to determine paternity 
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§ 1850. Conclusive presumption concerning child or.narriage 

§ 1850 

1850. Except as provided in Section 1851, the issue ofa wife cohabiting with her 
husband, who is not impotent or sterile; is conclusively presumed to be a child of the 
marriage. 

Comment. Section 1850 is the same as subdivision (a) offormer Evidence Code Section 
621 (as amended by 1990 Cal. Stat. ch. 543 § 2). 

Note: Should "child" be substituted (or "issue" in Section 1850? 

§ 1851. Use of blood tests to determine paternity 
1851. (a) Notwithstanding Section 1850, if the court fmds that the conclusions of 

all the experts, as disclosed by the evidence based on blood tests performed pursuant 
to Part 3 (commencing with Section 1880), are that the husband is not the father of the 
child, the question of paternity of the husband shall be resolved accordingly. 

(b) 1be notice of motion for blood tests under this section may be fIled not later than 
two years from the child's date of birth by the husband, or for the purposes of 
establishing paternity by the presumed father or the child through or by the child's 
guardian ad litem. As used in this subdivision, "presumed father" has the meaning 
given in Sections 1711 and 1712. 

(c) 1be notice of motion for blood tests under this section may be fIled by the mother 
of the child not later than two years from the child's date of birth if the child's 

( biological father has fIled an affidavit with the court acknowledging paternity of the 
"'_ child 

c 

<d) The notice of motion for blood tests pursuant to this section shall be supported 
by a declaration under oath submitted by the moving party stating the factual basis for 
placing the issue of paternity before the court. 

(e) Subdivision <a) does not apply in any of the following cases; 
(1) A case which reached fmal judgment of paternity on or before September 30, 

1980. 
(2) A case coming within the provisions of Section 1713. 
(3) A case in which the wife, with the consent of the husband, conceived by means 

of a surgical procedure. 

Comment. Section 1851 restates without substantive change subdivisions (b) 10 (h), 
inclusive, offanner Evidence Code Section 621 (as amended by 1990 Cal. Stal. ch. 543 § 
2). The provision of former Seclion 621 that made what is now subdivision (d) of Section 
1851 nOI applicable to a case pending before the court on September 30, 1980, has been 
omitted as obsolete. 

PART 3. BLOOD TESTS TO DETERMINE PATERNITY 
§ 1880. Shan title 
§ 1881. Order for blood tests in civil actions involving paternity 
§ 1882. Tests made by expens 
§ 1883. Compensation of expens 
§ 1884. Effect of test results 
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Dwision 5. Parent and Child Relationshil.) 

§ 1885. Rebuttable presumption of paternity; paternity index d 100 or more 
§ 1886. Limitation on application in criminal matters 
§ 1887. Right to produce other expen evidence 

§ 1880. Short title 

1880. This part may be cited as the Uniform Act on Blood Tests to Detennine 
Paternity. 

Comment. Section 1880 is the same as fonner Evidence Code Section 890. Section 1880 
is similar to Section 9 of the Uniform Act on Blood Tests to Determine Paternity (1952). See 
also Sections 3 (construction of provisions drawn from unifonn acts) and 14 (severability of 
provisions). 

§ 1881. Order ror blood tests in civil actions involving paternity 
1881. In a civil action in which paternity is a relevant fact, the coon may upon its 

own initiative or upon suggestion made by or on behalf of any person whose blood is 
involved, and shall upon motion of any party to the action made at a time so as not to 
delay the proceedings unduly, order the mother, child, and alleged father to submit to 
blood tests. If a party refuses to submit to the tests, the coon may resolve the question 
of paternity against that party or enforce its order if the rights of others and the interests 
of justice so require. A party 's refusal to submit to the tests is admissible in evidence 
in any proceeding to detennine paternity. 

Comment. Section 1881 is the same as fonner Evidence Code Section 892. Section 1881 
is similar to Section 1 of the Unifonn Act on Blood Tests to Detennine Patemity (1952). 

Note: Does "civil action" as used in Section 1881 also cover a "civil proceeding''? 
Should the language be revised to make clear that a "proceeding" also is covered by the 
section? 

§ 1882. Tests made by experts 

1882. The tests shall be made by experts qualified as examiners of blood types who 
shall be appointed by the court. The experts shall be called by the coon as witnesses 
to testify to their rmdings and are subject to cross-examination by the parties. Any 
party or person at whose suggestion the tests have been ordered may demand that other 
experts, qualified as examiners of blood types, perform independent tests under order 
of the coon, the results of which may be offered in evidence. The number and 
quaIifications of such experts shall be detennined by the coon. 

Comment. Section 1882 is the same as fonner Evidence Code Section 893. Section 1882 
is the same as Section 2 ofthe Unifonn Act on Blood Tests to Determine Paternity (1952). 

§ 1883. Compensation or experts 

1883. The compensation of each expert witness appointed by the coon shall be fIXed 
al a reasonable amount. II shall be paid as the court shall order. The court may order 
that it be paid by the parties in such proportions and at such times as it shall prescribe. 
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or that the proponion of any party be paid by the county, and that, after payment by 
the panies or the county or both, all or pan or none of it be taxed as costs in the action. 

Comment. Section 1883 is the same as former Evidence Code Section 894. Section 1883 
is similar to the first three sentences of Section 3 of the Unifonn Act on Blood Tests to 
Determine Paternity (1952). 

§ 1884. Errect oUest results 

1884. (a) If the court finds that the conclusions of all the expens, as disclosed by 
the evidence based upon the tests, are that the alleged father is not the father of the 
child, the question of paternity shall be resolved accordingly. 

(b) If the experts disagree in their fmdings or conclusions, or if the tests show the 
probability of the alleged father's paternity, the question, subject to the provisions of 
Section 352 ofthe Evidence Code, shall be submitted upon all the evidence, including 
evidence based upon the tests. 

Comment. Section 1884 is the same as fonner Evidence Code Section 895. Section 1884 
is similar to Section 4 of the Unifonn Act on Blood Tests 10 Determine Paternity (1952). 

§ 1885. Rebuttable presumption of paternity; paternity index of 100 or more 

1885. (a) There is a rebuttable presumption, affecting the burden of proof, of 
paternity, if the conn fmds that the paternity index, as calculated by the expens 
qualified as examiners of genetic markers, is 100 or greater. This presumption may 
only be rebutted by a preponderance of the evidence. 

(b) As used in this section: 
(I) "Genetic markers" mean separate identifiable genes or complexes of genes 

generally isolated as a result of blood typing, at least seven of which are normally 
tested in a paternity determination. 

(2) "Paternity index" means the commonly accepted indicator used for denoting the 
existence of paternity. It represents the mathematically computed probability that the 
putative father is the true father of the child, as opposed to any other man of similar 
ethnic background. The paternity index, computed using results of various paternity 
tests following accepted statistical principles forthe computation of probability, shall 
be in accordance with the method of expression accepted at the International 
Conference on Parentage Testing at Airlie House, Vrrginia, May 1982, sponsored by 
the American Association of Blood Banks. 

Comment. Section 1885 is the same as fonner Evidence Code Section 895.5. 

§ 1886. Limitation on application in criminal matters 

1886. This part applies to criminal actions subject to the following limitations and 
provisions: 

(a) An order for the tests shall be made only upon application of a party or on the 
coon's initiative. 

(b) The compensation of the experts shall be paid by the county under order of court. 
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(c) The court may direct a verdict of acquittal upon the conclusions of all the experts 
under the provisions of Section 1884; otherwise, the case shall be submitted for 
detennination upon all the evidence. 

Comment. Section 1886 is the same as former Evidence Code Section 896. Section 1886 
is similar to Section 6 of the Uniform Act on Blood Tests to Determine Paternity (1952). 

§ 1887. Right to produce other expert evidence 
1887. Nothing in this part prevents a party to a action from producing other expert 

evidence on the matter covered by this part; but, where other expert witnesses are 
called by a party to the action, their fees shall be paid by the party calling them and 
only ordinary witness fees shall be taxed as costs in the action. 

Comment. Section 1887 is the same as fmmer Evidence Code Seclion 897. The last 
portion of Section 1887 is similarlO the last senlence of Section 3 of the UnifonnAct on Blood 
Tests 10 Determine Paternity (1952). 
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DIVISION 6. PROVISIONS COMMON 
TO NULLITY AND DISSOLUTION PROCEEDINGS 

Part 1. Restraining and Protective Orders 
Part 2. Notice to Insurance Carriers 
Part 3. Restoration of Wife 's Former Name 

PART 1. RESTRAINING AND PROmCfiVE ORDERS 
Cbapler 1. Ex Parte Orders 
Cbapler 2. Judgment 

CHAPTER 1. EX PARTE ORDERS 
§ 1900. Ex parte protective orders during pendency of proceeding; purposes of order 
§ 1901. Limitation on issuance of mUlUaI restraining order 
§ 1902. Required statements in order 
§ 1903. Tl'IIII8IIIillalto local law enforcement agency 

§ 1900 

§ 1904. Law enforcememagency tomake informalioncooceming order available to law enforcement 
officers 

§ 1905. Enforcement of order 
§ 1906. Service of restraining order against domestic violence by law enftm:ement officer 
§ 1907. Penalty for violation of restraining order against domestic violence 
§ 1908. Judicial Council forms and inSttuctiODS 

§ 1900. Ex parte protective orders during pendency of proceeding; purposes of 
order 

1900. During the pendency of any proceeding for dissolution of marriage, for a 
judgment of nullity of marriage, or for legal separation, upon application of either 
party, the court may, in the manner provided by Part 4 (commencing with Section 240) 
of Division 2, issue ex parte orders doing anyone or more of the following: 

(a) Restrainingaperson from transferring, encumbering, hypothecating, concealing, 
or in any way disposing of any property, real or personal, whether community, quasi
community, or separate, except in the usual cOUlSe of business or for the necessities 
of life, and if the order is directed against a party, requiring that party to notify the other 
party of any proposed extraordinary expenditures and to account to the court for all 
extraordinary expenditures. 

(b) Enjoining a party from contacting, molesting, attacking, striking, threatening, 
sexually assaulting, battering, telephoning, or disturbing the peace of the other party, 
and, in the discretion of the court, upon a showing of good cause, other named family 
and household members. 

(c) Excluding one party from the family dwelling or from the dwelling of the other 
for the period of time and upon the conditions the court determines, regardless of 
which party holds legal or equitable title or is the lessee of th~ dwelling, upon a 
showing, as provided in Section 753, of both of the following: 

(1) The party to be excluded has assaulted or threatens to assault the other party or 
any other person under the care, custody, or control of the other party, or any minor 
child of the parties or of the other party. 
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(2) Physical or emotional hanD would otherwise lleSult to the other party or any 
person under the care, custody, or control of the other party, or to any minor child of 
the parties or of the other party. 

(d) Enjoining a party from specified behavior which the court determines is 
necessary to effectuate orders under subdivision (b) or (c). 

(e) Determining the temporary custody of any minor children of the marriage, and 
the right of a party to visit the minor children upon the conditions the court determines. 

(f) Determining the temporary use,possession, and control of real or personal 
property of the parties and the payment of any liens or encumbrances coming due 
during the pendency of the order. 

Comment. Section 1900 continues the rust paragraph of subdivision (a) of former Civil 
Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) with the addition of 
"telephoning" in subdivision (b). The reference to the "superior court" had been omitted as 
unnecessary in view of the general provision found in Section 200. For general provisions 
relating to temporary restraining orders, See Sections 240-244. See also Sections 3100, 3101 
(visilation rights). For comparable provisions, see Sections 753(b), 1800, 5550. 

Note: Should the court be authorized to issue a restraining order under subdivision 
(a) or Section 1900 against a person who is not a party to tbe proceeding? Is Section 
753(b) necessary in view of subdivision (c) of Section 1900? 

§ 1901. Limitation on issuance of mutual restraining order 

1901. Arnutual restraining order specified in subdivision (b) of Section 1900 may 
only be issued if both parties personally appear and each party presents evidence of 
abuse or domestic violence specified in that subdivision. 

Comment. Section 1901 continues the second paragraph of subdivision (a) offonnerCivil 
Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) without substantive change. 
See also Sections 55 ("abuse" defined), 70 ("domestic violence" defmed). For comparable 
provisions, see Sections 1801,5514. 

§ 1902. Required statements in order 

1902. (a) An order issued pursuant to this chapter shall include on its face all of the 
following: 

(1) A statement of the date of expiration of the order. 
(2) The following statement: "This order shall be enforced by all law enforcement 

officers. " 
(3) The following statement: "This order is effective when made. The law 

enforcement agency shall enforce it immediately upon receipt. It is enforceable 
anywhere in California by any law enforcement agency that has received the order or 
is shown a copy of the order. If proof of service on the restrained person has not been 
received, the law enforcement agency shall advise the restrained person of the terms 
of the order and then shall enforce it." 
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(b) The temporary restraining order specified in subdivision (b) of Section 1900 
shall also state on its face a notice in substantially the following form: 

"NOTICE TO PETITIONERIRESPONDENT: If you do not appear at the court 
hearing specified herein, the court may grant the requested orders for a period of up 
to 3 years without further notice to you." 

Comment. Paragraph (1) of subdivision (a) of Section 1902 continues the third paragraph 
of subdivision (a) offonner Civil Code Section 4359 (as amended by 199.0 Cal. Stat. ch. 935 
§ 1) without substantive change. Paragraph (2) of subdivision (a) is new and is drawn from 
fonnerCode of Civil Procedure Section552 (Domestic Violence PreventionAct). Paragraph 
(3) of subdivision (a) supersedes the rust sentence of subdivision (c) of fonner Civil Code 
Section 4359 (as amended by 1990 Cal. StaL th. 935 § I), and uses language taken from the 
official Judicial Council fonn for restraining orders in place of the similar language used in 
former Section 4359. See Temporary Restraining Orders (Family Law) Judicial Council 
Fonn 1285 . .05 (Rev. July 1,1987). For a provision comparable to subdivision (a)(1), see 
Section 182.0. 

Subdivision (b) continues subdivision (d) offonnerCivil Code Section 4359 (as amended 
by 1990 Cal. Stat. ch. 935 § 1) without substantive change. For a provision comparable to 
subdivision (b), see Section 1821. 

Note: Sbould the provisions of Section 1902 relating to enforcement of the order by 
law enforcement officers be limited to orders set forth in subdivisions (b), (c), and (d) 
of Section 19001 Should subdivision (b) apply to any of the restraining orders, rather 
tban being limited to an order specified in subdivision (b) of Section 19001 Note tbat 
Section 1821 makes the provision of subdivision (b) applicable to any of the restraining 
orders. 

§ 1903. Transmittal to local law enrorcement agency 
1903. The court shall order the party who obtained the order or the attorney for that 

party to deliver or the clerk to mail a copy of any order, or extension, modification or 
termination thereof, granted pursuant to this part, by the close of the business day on 
which the order, extension, modification, or termination was granted, and any 
subsequent proof of service thereof, to each local law enforcement agency designated 
by the party or the attorney for the party, having jurisdiction over the residence of the 
party and other locations where the court determines that acts of domestic violence 
against the party are likely to occur. 

C OInment. Section 1903 continues the first sentence of the first paragraph of subdivision 
(b)offonner Civil Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) without 
substantive change. See also Section 7.0 ("domestic violence" dermed). For comparable 
provisions, see Sections 183.0,5800. 

Note: Should Section 1903 apply only to orders setforth in subdivisions (b), (d, and 
(d) of Section 1900? See Section 1906 which limits scope of provision relating to service 
of the restraining order against domestic violence by the law enforcement officer. 
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§ 1904. Law enforcement agency to make information concerning order 
available to law enforcement officers 

1904. Each appropriate law enforcement agency shall make available through an 
existing system for verification, infonnation as to the existence, tenns, and current 
status of an order issued pursuant to this part to any law enforcement officer 
responding to the scene of reported domestic violence. 

Comment. Section 1904 continues the second sentence of the first paragraph of 
subdivision (b) of fonner Civil Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 
§ 1) without substantive change. Sec also Section 70 ("domestic violence" defined). For 
comparable provisions, see Sections 1831, 5801. 

Note: Should Section 1904 apply to any order issued pursuant to "this part," which 
would include an order included in a Judgment under Section 19101 

§ 1905. Enforcement of order 

1905. (a) Notwithstanding Section 1903, subject to subdivision (b), an order issued 
pursuant to this chapter is enforceable in any place in this state. 

(b) An order issued pursuant to this chapter is not enforceable by a law enforcement 
agency of a political subdivision unless that law enforcement agency has received a 
copy of the order pursuant to Section 1903 or has otherwise received a copy of the 
order or the officer enforcing the order has been shown a copy of the order. 

Comment. Section 1905 continues the second paragraph of subdivision (b)offormerCivil 
Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) without substantive change. 

Note: Should Section 1905 apply to an order issued pursuant to ''this part," thereby 
including an order in the judgment pursuant to Section 1910? Should there be a 
comparable provision included in the comparable provisions of other divisions that 
provide for a protective order against domestic violence? 

§ 1906. Service of restraining order agai nst domestic violence by law enforcement 
officer 

1906. (a) A restraining· order against domestic violence issued pursuant to 
subdivision (b), (c), or (d) of Section 1900 may, upon the request of the moving party, 
be served upon the responding party by a law enforcement officer who is present at 
the scene of reported domestic violence involving the parties to the action. 

(b) The moving party shall provide the officer with an endorsed copy of the order 
and a proof of service which the officer shall complete and transmit to the issuing 
court. 

Comment. Section 1906 continues subdivision (e) offonner Civil Code Section 4359 (as 
amended by 1990 Cal. Stat. ch. 935 § 1) without substantive change. See also Section 70 
("domestic violence" defmed). For comparable provisions, see Sections 1832, 5802. 
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§ 1907. Penalty for violation of restraining order llgainst domestic violence 

1907. A willful and knowing violation of any order granted pursuant to subdivision 
(b), (c), or (d) of Section 1900 is a misdemeanor punishable under Section 273.6 of 
the Penal Code. 

Comment. Section 1907 continues the second sentence of subdivision (c) of former Civil 
Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) without substantive change. 
For comparable provisions, see Sections 1833, 5807. 

Note: Wby does tbe criminal penalty apply only to violation 01 an order granted 
pursuant to subdivision (b), (c), or (d) 01 Section 19001 The Judicial Council form for 
tbe order states: "Violation of these temporary restraining orders is a misdemeanor, 
punishable by a $1000 fine, six months in jail, or botb." The actual order made on the 
Judicial Council form is not limited to the subdivisions listed above; it covers all of tbe 
subdivisions now found in Section 1900. Should "crime" be substituted for 
''misdemeanor" in Section 19071 

§ 1908. Judicial Council forms and instructions 

1908. The Judicial Council shall promulgate forms and instructions for applications 
for orders and orders granted pursuant to this pan. 

Comment. Section 1908 continues the fourth paragraph of subdivision (a) offormer Civil 
Code Section 4359 (as amended by 1990 Cal. Stat. ch. 935 § 1) without substantive change. 
For comparable provisions, see Sections 5519, 6295. See also Section 210 and the Comment 
to that section. 

Note: Is Section 1908 necessary in view of Section 210 (general provision that Judicial 
Council may provide by rule for the practice and procedure under the Family Law 
Act)1 Note that Section 1908 is mandatory ("shall promulgate',) and specirlCally 
mentions not only "forms" and "orders" but also "instructions for applications for 
orders." 

CHAPTER Z. JUDGMENT 
§ 1910. Protective orders included in judgment 
§ 1911. Notice concerning effect of judgment on will, insurance, and other matters 

§ 1910. Protective orders included in judgment 

1910. (a) Ajudgment entered in a proceeding for dissolution of marriage, fornullity 
of marriage, or for legal separation may include any orders issued pursuant to 
subdivisions (b), (c), and (d) of Section 1900. 

(b) If an order is included in the judgment pursuant to subdivision (a), the judgment 
shall state on its face both of the following: 

(1) Which provisions of the judgment are the orders. 
(2) The date of expiration of the orders, which shall be not more than three years 

from the date the judgment is issued unless extended by the court after notice and 
hearing. 

(c) The judgments, or orders, or extensions thereof, shall be transmitted to law 
enforcement agencies in the manner provided by Section 1903. 
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<d) A willful and knowing violation of an order included in the judgment pursuant 
to subdivision <a) is amisdemeanorpunishable under Section273.6 of the Penal Code. 

Comment. Section 1910 continues fonner Civil Code Sections 4458 and 4516 with two 
revisions: 

(1) The fonner provisions applied to "this part," thus apparently applying to the entire 
Family Law Act. Section 1910 is limited to a judgment in a marriage dissolution or nullity 
proceeding. Bul see Section 1840. 

(2) Section 1910 includes the orders set forth in subdivision (c) of Section 1900, whereas 
the fonner sections did nOl specifically inClude those orders although they did include an 
order set forth in subdivision (d) of Section 1900. 

For a comparable provision, see Section 1840. 
Note: Should "crime" be substituted for ''misdemeanor" in Section 19101 

§ 1911. Notice concerning effect of judgment on will, insurance, and other 
matters 

1911. Every judgment declaring a marriage a nullity or dissolving a marriage shall 
contain the following notice: 

Notice. Please review your will, insurance policies. retirement benefit plans, and 
other matters that you may want to change in view of the dissolution or annulment of 
your marriage. Ending your marriage may automatically change a disposition made 
by your will to your former spouse. 

Comment. Section 1911 is the same as fonnerCivil Code Section 4352. See alsoProb. 
Code § 6122 and the Comment thereto. For background on former Civil Code Section 4352, 
see Tentative Recommendation Relating to Wills and Intestate Succession. 16 Cal. L. 
Revision Comm'n Reports 2301, 2485 (1982). 

PART 2. NOTICE TO INSURANCE CARRIERS 
§ t 920. Notice of pending proceeding 
§ 1921. Notice of entry and requirements of judgment 
§ 1922. Manner of giving notice 
§ 1923. Policyholder to furnish other party with name and address of insurer 

§ 1920. Notice of pending proceeding 
1920. Upon filing of a petition for dissolution of marriage. for ajudgment of nullity 

of marriage. or for legal separation. or at any time during the proceeding. a party may 
transmit to, or the court may order transmittal to. a health. life. or disability insurance 
carrier or plan the following notice in substantially the following form: 

"YOUAREHEREBYNOTIFIED. PURSUANTTOAPENDINGPROCEEDING. 
IN RE MARRIAGE OF ,CASE NUMBER __ .FILED IN THE SUPERIOR 
COURT OF THE STATE OF CALIFORNIA, COUNTY OF , TIIAT 
OWNERSHIP OF, OR BENEFITS PAYABLE UNDER. A POLICY OF HEALTH, 
LIFE, OR DISABD...ITY INSURANCE WHICH YOU HAVE ISSUED TO ONE OF 
THE PARTIES TO THIS PROCEEDING, POLICY NO. , IS AT ISSUE OR ") 
MAY BE AT ISSUE IN THE PROCEEDING. -
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YOU ARE HEREBY INSTRUCTED TO MAINTAIN THE NAMED 
BENEFICIARIES OR COVERED DEPENDENTS UNDER TIIEPOLICY, UNLESS 
TIIE TERMS OF THE POLICY OR OTHER PROVISIONS OF LAW REQUIRE 
OTHERWISE, OR UNTll.. RECEIPT OF A COURT ORDER, JUDGMENT, OR 
STIPULATION BETWEENTIIEPAlITIES PROV1DING OTHER INSTRUCTIONS. 

YOU ARE FURTHER INSTRUCTED TO SEND NOTICE TO TIIE NAMED 
BENEFICIARIES, COVERED DEPENDENTS , OROTIiERSPECIFIED PERSONS 
UPON CANCELLATION, LAPSE, OR CHANGE OF THE COVERAGE, OR 
CHANGE OF DESIGNATED BENEFICIARIES UNDER THE POLICY." 

Comment. Section 1920 conlinues subdivision (a) of fonner Civil Code Section 4366 
(added by 1990 Cal. Sial. ch. 1493 § 4) without substantive change. 

§ 1921. Notice or entry and requirements or judgment 
1921. Upon the entry of an order or judgment in a proceeding for dissolution of 

marriage, for nullity of marriage, or for legal separation requiring a party to maintain 
existing health, life, or disability insurance coverage for a spouse or children or after 
an order or judgment in one of those proceedings requiring a party to purchase life or 
disability insurance and name the spouse or children as beneficiaries and upon receipt 
of the name, tide, and address of the insurer, or the name of the plan's trustee, 
administrator, or agent for service of process, a party may transmit to, or the court may 
order transmittal to, the insurer or plan a copy of the order or judgment endorsed by 
the court, together with the following notice in substantially the following form: 

"PURSUANT TO A PROCEEDING, IN RE MARRIAGE OF , CASE 
NUMBER __ ,IN TIIE SUPERIOR COURI'OFTHE STATE OF CALIFORNIA, 
COUNTY OF , YOUR INSURED, , HAS BEEN ORDERED TO 
MAINTAIN THE EXISTING (HEALTH) (LIFE) (DISABll..1TY) INSURANCE 
COVERAGE,POLICYNO._, IN FORCE FOR TIIENAMED BENEFIC1ARIES 
OR COVERED DEPENDENTS AS SPECIFIED IN TIIEATIACHEDORDER OR 
JUDGMENT. 

THE ATIACHED ORDER OR ruDGMENT REQUIRES YOU TO MAINTAIN 
THE NAMED BENEFICIARIES UNDER TIIE POLICY AS IRREVOCABLE 
BENEFICIARIES OR COVERED DEPENDENTS OF THE POLICY AND YOU 
MUST ADMINISTER TIIE COVERAGE ACCORDINGLY, UNTn.. THE DATE 
SPECIFIED, IF ANY,INTHEORDER OR JUDGMENT, OR UNTIL THERECEIPT 
OF A COURI' ORDER, ruDGMENT, OR STIPULATION PROVIDING OTHER 
INSTRUCTIONS. 

YOU ARE FURTHER INSTRUCTED TO SEND NOTICE TO TIlE NAMED 
BENEFICIARIES, COVERED DEPENDENTS, OR OTIiERSPECIFIED PERSONS 
UPON ANY CANCELLATION, LAPSE. OR CHANGE OF COVERAGE, OR 
CHANGE OF DESIGNATED BENEFICIARIES UNDER THIS POLICY." 
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Comment. Section 1921 continues subdivision (b) of fanner Civil Code Section 4366 
(added by 1990 Cal. Stat. ch. 1493 § 4) without substantive change. 

§ 1922. Manner of giving notice 

1922. Notice pursuant to this pan may be sent by regular mail, postage prepaid, to 
the last known address of the covered dependents, named beneficiaries, or other 
specified persons who have requested receipt of notification. 

Comment. Section 1922 continues subdivision (c) offonner Civil Code Section 4366 
(added by 1990 Cal. Stat. ch. 1493 § 4) without substantive change. 

§ 1923. Policybolder to furnisb otber party with name and address of insurer 

1923. The insured or policybolder wbo is a party to the proceeding shall furnish to 
the other party the name, title, and address of the insurer or the insurer's agent for 
service of process. 

Comment. Section 1923 continues subdivision (d) offormer Civil Code Section 4366 
(added by 1990 Cal. Stat. ch. 1493 § 4) without substantive change. 

PART 3. RESTORATION OF WIFE'S FORMER NAME 
§ 2000. Restoration of wife' s fonner name 
§ 2001. Restoration 1l()( to be denied for any reason other than fraud 
§ 2002. Common law right to change name not limited 
§ 2003. Prohibition agamstrefusing 10 do business withortoprovideservice 10 woman usingfonner 

name 

§ 2000. Restoration of wife's former name 

2000. In a proceeding for dissolution of marriage or for a judgment of nullity of 
marriage, but not in a proceeding for legal separation, the court, upon the request of 
the wife, shall restore the birth name orformername of the wife, regardless of whether 
or not a request for restomtion of the name was included in the petition. 

Comment. Section 2000 continues subdivision (a) offormerCivil Code Section 4362 and 
subdivision (a) of former Civil Code Section 4457 without substantive change. 

Note: Section 2000 bas been phrased to continue what appeared to be the substantive 
effect of former Civil Code Sections 4362 and 4457. Former Civil Code Section 4362 
applied to a proceeding under ''this part [the Family Law Act), except an action for legal 
separation." This language appears to have been intended to cover a proceeding for the 
dissolution of the marriage. Former Civil Code Section 4457 applied only to a 
proceeding "under this title" which covered only a proceeding for ajudgment of nullity 
of marriage. 

§ 2001. Restoration not to be denied for any reason otber than fraud 

2001. The restoration of a former name or birth name requested under Section 2000 
shall not be denied (1) on the basis that the wife has custody of a minor child who bears 
a different name or (2) for any other reason other than fraud. 
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Comment. Section 200 1 continues subdivision (c) offonnerCivil Code Section 4362 and C subdivision (c) oHormer Civil Code Section 4457 without substantive change. 

c 

§ 2002. Common law right to change name not limited 
2002. Nothing in the Family Law Act shall be construed to abrogate the common 

law right of any person to change one's name. 

Comment. Section 2002 continues subdivision (b) offormer Civil Code Section 4362 and 
subdivision (b) oHormer Civil Code Section 4457 without substantive change. 

Note: Should Seetion 2002 apply to ''this code" instead of merely ''the Family Law 
Act''? 

§ 2003. Prohibition against refusing to do business with or to provide service to 
woman using former name 

2003. No person engaged in a trade or business of any kind or in the provision of 
a service of any kind shall do any of the following: 

(a) Refuse to do business with a woman, or refuse to provide the service to a woman, 
regardless of her marital status, because she has chosen to use or regularly uses her 
birth name or fonner name. 

(b) Impose as a condition of doing business with a woman, or as a condition of 
providing the service to a woman, a requirement that the woman, regardless of her 
marital status, use a name other than her birth name or fonner name if she has chosen 
to use or regularly uses her birth name or fonner name. 

Comment. Section 2003 continues subdivision (d) offormerCivil Code Section 4362 and 
subdivision (d) of former Civil Code Section 4457 without substantive change. 
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DIVISION 7. JUDICIAL DETERMINATION 
OF VOID OR VOIDABLE MARRIAGE 

Part 1. Void Marriage 
Part 2. Voidable Marriage 
Part 3. Procedural Provisions 

PART 1. VOID MARRIAGE 
§ 2200. Incestuous marriages 
§ 2201. Bigamous and polygamous marriages 

§ 2200. Incestuous marriages 

§ 2200 

2200. Marriages between parents and children, ancestors and descendants of every 
degree, and between brothers and sisters of the baH as well as the whole blood, and 
between uncles and nieces or aunts and nephews, are incestuous, and void from the 
beginning. whether the relationship is legitimate or illegitimate. 

Comment. Section 2200 is the same as fonner Civil Code Section 4400. 

§ 2201. Bigamous aDd polygamous marriages 

220 I. (a) A subsequent marriage contracted by a person during the life of a former 
husband or wife of the person, with a person other than the former husband or wife, 
is illegal and void from the beginning, unless: 

(I) The former marriage has been dissolved or declared a nullity prior to the date of 
i~ the subsequent marriage. 
\~_ (2) The former husband or wife (i) is absent, and not known to the person to be living 

c 

for the space of five successive years immediately preceding the subsequent marriage, 
or (ii) is generally reputed or believed by the person to be dead at the time the 
subsequent marriage was contracted. 

(b) In either of the cases described in paragraph (2) of subdivision (a), the 
subsequent marriage is valid until its nUllity is adjudged pursuant to subdivision (b) 
of Section 2210. 

Comment. Section 2201 continues former Civil Code Section 4401 without substantive 
change. 

Note: Should "period" be substituted for ''space'' in subdivision (a)(2)(i) of Section 
2201? 

PART 2. VOIDABLE MARRIAGE 
§ 2210. Grounds for adjudging marriage a nullity 
§ 2211. Limillitions of actions 
§ 2212. Effect of judgment of nullity 

§ 2210. Grounds for adjudging marriage a nullity 

2210. Amarriage is voidable and may be adjudged a nullity if any of the following 
conditions existed at the time of the marriage: 
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(a) The party who commences the proceeding or on whose behalf the proceeding is 
commenced was without the capability of consenting to the marriage as provided in 
Section 301 or 302, unless, after attaining the age of consent, the party for any time 
freely cohabited with the other as husband and wife. 

(b) The husband or wife of either party was living and the marriage with that husband 
or wife was then in force and that husband or wife (i) was absent and not known to the 
party commencing the proceeding to be living for a period of five successive years 
immediately preceding the subsequent marriage for which the judgment of nUllity is 
sought, or (li) was generally reputed or believed by the party commencing the 
proceeding to be dead at the time the subsequent marriage was contracted. 

(c) Either party was of unsound mind, unless the party of unsound mind, after 
coming to reason, freely cohabited with the other as husband and wife. 

(d) The consent of eitherparty was obtained by fraud, unless the party whose consent 
was obtained by fraud afterwards, with full knowledge of the facts constituting the 
fraud, freely cohabited with the other as husband or wife. 

(e) The consent of either party was obtained by force, unless the party whose consent 
was obtained by force afterwards freely cohabited with the other as husband or wife. 

(f) Either party was, at the time of marriage, physically incapable of entering into 
the marriage state, and that incapacity continues, and appears to be incurable. 

Comment. Section 2210 continues fonner Civil Code Section 4425 without substantive 
change. 

§ 2211. Limitations of actions 

2211. A proceeding to obtain a judgment of nullity of marriage, for causes set forth 
in Section 2210, must be commenced within the periods and by the parties, as follows: 

(a) For causes mentioned in subdivision (a) of Section 221 0, by any of the following: 
(1) The party to the marriage who was married under the age oflegal consent, within 

four years after arriving at the age of consent. 
(2) Aparent, guardian, conservator, or other person having charge of the underaged 

male or female, at any time before the married minor has arrived at the age of legal 
consent. 

(b) For causes mentioned in subdivision (b) of Section 22lO, by either of the 
following: 

(1) Either party during the life of the other. 
(2) The former husband or wife. 
(c) For causes mentioned in subdivision (c) of Section 22lO, by the party who was 

of unsound mind, or by a relative or conservator of the party of unsound mind, at any 
time before the death of either party. 

(d) For causes mentioned in subdivision (d) of Section 22lO, by the party whose 
consent was obtained by fraud, within four years after the discovery of the facts 
constituting the fraud. 
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(e) For causes mentioned in subdivision (e) of Section 2210, by the party whose 
consent was obtained by force, within four years after the marriage. 

(f) For causes mentioned in subdivision (f) of Section 2210, by the injured party, 
within four years after the marriage. 

Comment. Section 2211 continues fonner Civil Code Section 4426 without substantive 
change. For background on former Civil Code Section 4426, see RecommendDtion Relating 
to Guardianship-Conservatorship Law, 14 Cal. L. Revision Comm'n Reports 501 (1978). 

§ 2212. Errect of judgment of nullity 

2212. (a) The effect ofa judgment of nUllity is to restore the panies to the status of 
unmarried persons. 

(b) A judgment of nullity is conclusive only as to the panies to the proceeding and 
those claiming under them. 

Comment. Subdivision (a) of Section 2212 is the same as former Civil Code Section 4429. 
Subdivision (b) is the same as former Civil Code Section 4451. 

PART3. PROCEDURALPRO~IONS 
§ 2250. Petition for judgment of nullity; filing and service 
§ 225 1. SlalUs of putative spouse; division of quasi-marital property 
§ 2252. Liability of quasi-marital property for debts 
§ 2253. Custody of children 
§ 2254. Support of putative spouse 
§ 22SS. Attorney's fees and costs 

§ 2250. Petition for judgment of nullity; filing and service 

2250. (a) A proceeding based on void or voidable marriage is commenced by filing 
in the superior court a petition entitled "In re the marriage of and " 
which shall state that it is a petition for a judgment of nullity of the marriage. 

(b) A copy of the petition together with a copy of a summons in form and content 
approved by the Iudicial Council shall be served upon the other party to the marriage 
in the same manner as service of papers in civil actions genera1ly. 

Comment. Section 2250 continues former Civil Code Section 4450 without substantive 
change. See also Sections 2000-2003 (restoration of wife's fonner name). 

Note: Section 2250 requires that the petition be filed in the "superior" court. This 
is unnecessary in view of Section ZOO, but may be useful to retain anyway. Should the 
word "superior" be omitted from Section 22S0? 

§ 2251. Status of putative spouse; division of quasi-marital property 

2251. (a) If a determination is made thatamarriage is void or voidable and the court 
fmds that either party or both parties believed in good faith that the marriage was valid, 
the court shall: 

(1) Declare the party or parties to have the status of a putative spouse. 
(2) If the division of property is in issue, divide, in accordance with Division 9 

(conunencing with Section 2500), that property acquired during the union which 
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would have been conununity property or quasi-conununity property if the union had 
not been void or voidable. This property is known as "quasi-marital property". 

(b) If the court expressly reserves jurisdiction, it may make the property division at 
a time subsequent to the judgment. 

Comment. Section 2251 continues the first three sentences of fonner Civil Code Section 
4452 without substantive change except that the provision of the fonner section referring to 
fonner Civil Code Section 4800 has been expanded to include all of Division 9 (commencing 
with Section 2500) of the Family Code. 

§ 2252. Liability of quasi-marital property for debts 
2252. The property divided pursuant to Section 2251 is liable for debts of the panies 

10 the same extent as if the property had been conununity property or quasi
conununity property. 

Comment. Section 2252 continues the last sentence of fonner Civil Code Section 4452 
without substantive change. Under Section 4452, quasi-marital property is treated the same 
as community and quasi-community property for purposes of creditors' remedies. See 
Section 916 (liability of property after division). For background on fonner Civil Code 
Section 4452, see Recommendation Relating to Liability of Marital Property for Debts. 17 
Cal. L. Revision Comm'n Reports 1 (1984). 

§ 2253. Custody of children 

2253. In a proceeding under lhis division, custody of the children shall be 
delennined according 10 Section 3020 to 3022, inclusive, and Chapter 2 (conunencing ) 
with Section 3040) of Pan 2 of Division 10. 

Comment. Section 2253 continues fonner Civil Code Section 4454 without substantive 
change. 

§ 2254. Support of putative spouse 
2254. The court may, during the pendency of a proceeding to have a marriage 

adjudged a nullity or upon judgment, order a party to pay for the suppon of the other 
party in the same manner as if the marriage had not been void or voidable if the party 
for whose benefit the order is made is found to be a putative spouse. 

Comment. Section 2254 continues fonner Civil Code Section 4455 without substantive 
change. 

§ 2255. Attorney's fees and costs 

2255. The court may grant attorney's fees and costs in accordance with Pan 6 
(conunencing with Section 270) of Division 2 in proceedings to have the marriage 
adjudged void and in those proceedings based upon voidable marriage in which the 
party applying for attorney's fees and costs is found to be innocent of fraud or 
wrongdoing in inducing or entering into the marriage, and free from knowledge ofthe 
then existence of any prior marriage or other impedimenl to the contracting of the --. 
marriage for which a judgment of nullity is sought. J 
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Comment. Section 22S5 continues fonner Civil Code Section 4456 without substantive 
change except that a reference of all of Part 6 (commencing with Section 270) has been 
substituted for the fonner more limited reference to fonner Civil Code Section 4370. 

Note: Is it necessary to that the party applying for attorney's fees be found innocent 
of fraud or wrongdoing in a proceeding to have the marriage adjudged void? 
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DIVISION 8. DISSOLUTION OF MARRIAGE r Pan 1. General Provisions 
'- Part 2. Uniform Divorce Recognition Act 

,.-
i 
'--_. 

r 
"-..... 

PART 1. GENERAL PROVISIONS 
Chapter 1. Effect of Dissolution 
Chapter 2. Grounds for Dissolution or Legal Separation 
Chapter 3. Residence Requirements 
Chapter 4. General Procedural Provisions 
Chapter S. Summary Dissolution 

CHAPTER 1. EFFECT OF DISSOLUTION 
§ 2300. Effect of dissolution 

§ 2300. Effect of dissolution 
2300. The effect of a judgment of dissolution of marriage is to restore the parties 

to the state of unmarried persons. 
Comment. Section 2300 continue$ former Civil Code Section 4501 without substantive 

change. 
Note: Sbould "final judgment" be substituted for "judgment" in Section 23001 

CHAPTER 2. GROUNDS FOR 
DISSOLUTION OR LEGAL SEPARATION 

§ 2310. Grounds for dissolution or legal separation 
§ 2311. Irreconcilable differences defined 
§ 2312. Proof required for dissolution on grounds of incurable insanity 
§ 2313. Duty of support not affected by dissolution on grounds of insanity 

§ 2310. Grounds for dissolution or legal separation 
2310. Dissolution of the marriage or legal separation of the parties may be based 

on either of the following grounds, which shall be pleaded generally: 
(a) Jrreconcilable differences, which have caused the irremediable breakdown of the 

marriage. 
(b) Incurable insanity. 
Comment. Section 2310 continues fonner Civil Code Section 4506 without substantive 

change. 

§ 2311. Irreconcilable differences defined 
2311. Irreconcilable differences are those grounds which are determined by the 

court to be substantial reasons for not continuing the marriage and which make it 
appear that the marriage should be dissolved. 

Comment. Section 2311 continues fonnerCivil Code Section 4507 without substantive 
change. 
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§ 2312. Proof required for dissolution on grounds of incurable insanity 

2312. A marriage may be dissolved on the grounds of incurable insanity only upon 1 
proof, including competent medical or psychiatric testimony, that the insane spouse -/ 
was at the time the petition was filed, and remains, incurably insane. 

Comment. Section 2312 is the same as subdivision <a) offonnerCivil Code Section451 O. 

§ 2313. Duty of support not affected by dissolution on grounds of insanity 

2313. No dissolution granted on the ground of incurable insanity relieves a spouse 
from any obligation imposed by law as a result of the marriage for the support of the 
spouse who is incurably insane, and the court may make such order for support, or 
require a bond therefor, as the ciIcumstances require. 

Comment. Section 2313 continues subdivision (b) of fonnerCivil Code Section 4510 
without substantive change. 

Note: Should the phrase "or require a bond therefor" be omitted from Section 2313, 
since the support order will be enforceable in the same manner as any other support 
order? If necessary the following sentence could be added to Section 2313: "The 
support order may be enforced in the same manner as any other spousal support order." 
Consideration should be given to omitting Section 2313 as unnecessary. since the 
grounds on which the dissolution is granted does not affect the obligation for support. 
Also is the standard "as the drcumstances require" set out in Section 2313 intended to 
be a substitute for the more delaned standard governing whether support should be 
granted, and the amount 01 support, set out in Chapter 2 (commencing with Section 
4320) 01 Part 3 of Division 11? 

CHAPI'ER 3. RESIDENCE REQUIREMENTS 
§ 2320. Residence requirement for dlssollllioD judgment 
§ 2321. Conversion of separation proceeding to dissolution proceeding 
§ 2322. Separate domicile or residence 

§ 2320. Residence requirement for dissolution judgment 

2320. Ajudgment of dissolution of mariiage may not be entered unless one of the 
parties to the marriage has been a resident of this state for six months and of the county 
in which the proceeding is filed for three months next preceding the filing of the 
petition. 

Comment. Section 2320 continues subdivision <a) of former Civil Code Section 4530 
without substantive change. See also Code Civ. Proc. § 395 <venue for marriage dissolution 
proceeding). 

§ 2321. Conversion of separation proceeding to dissolution proceeding 

2321. <a) In a proceeding for legal separation in which neither party, at the time the 
proceeding was commenced, has complied with the residence requirements of Section 
2320, either party may, upon complying with the residence requirements, amend his 
or her petition or responsive pleading in the proceeding to request that a judgment of 
dissolution of the marriage be entered. The date of the filing of the amended petition 
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or pleading shall be deemed to be the date of commenoement of the proceeding for the 
dissolution of the marriage for the purposes only of the residence requirements of 
Section 2320. 

(b) IT the other party has appeared in the proceeding, notice of the amendment shall 
be given to the other party in the manner provided by rules adopted by the Judicial 
Council. IT no appearance has been made by the other party in the proceeding, notice 
of the amendment may be given to the other party by mail to the last known address 
of the other party, or by personal service, if the intent of the party to so amend upon 
satisfaction of the residence requirements of Section 2320 is set forth in the initial 
petition or pleading in the manner provided by rules adopted by the Judicial Council. 

Comment. Section 2321 continues subdivision (b) of fonner Civil Code Section 4530 
without substantive change. 

§ 2322. Separate domicile or residence 

2322. For the purpose of a proceeding for dissolution of marriage, the husband and 
wife each may have a separate domicile or residence depending upon proof of the fact 
and not upon legal presumptions. 

Comment. Section 2322 continues former Civil Code Section 4531 without 
substantive change. 

CHAPTER4.GENERALPROCEDURALPROV~IONS 
§ 2330. Petition 
§2330.5. FmanciaI Ikclaration not required in certain default cases 
§ 2331. Service on OIlIer spouse 
§ 2332. Representation of insane spouse by guardian, conservator. or guardian ad litem 
§ 2333. Court finding and order where grounds is irreconcilable differences 
§ 2334. Continuance for reconciliation 
§ 2335. Evidence of specif"IC acts of misconduct 
§ 2336. Proof required for default 
§ 2337. Severance and grant of early trial onisslle of dissolution status 
§ 2338. Decisions; judgments 
§ 2339. Waiting period before dissolution judgment becomes ftnaI 
§ 2340. Statement in judgment of date marriage terminates 
§ 2341. Effect of appeal or motion for new lrial 
§ 2342. Calculating permissible date of entry of judgment where joint petition for summary 

dissolution is revoked 
§ 2343. Court may retain jurisdiction over date of termination or order termination at future 

specified date 
§ 2344. Effect of death of either party after entry of judgment 
§ 2345. Consent of parties to Ie gal separation 
§ 2346. Entry of judgment nUDC pro tunc 
§ 2347. Legal separation judgment does not bar subsequent dissolution judgment 

175 



-§ 2330 ',- -ivision 8. Dissolution of Marriage ,-
~. 

§ 2330. Petition 

2330. <a) A proceeding for dissolution of marriage or for legal separation is 
commenced by filing in the superior court a petition entitled "In re the marriage of 
_______ and " which shall state whether it is a petition 
for dissolution of the marriage or for legal separation of the parties. 

(b) In a proceeding for dissolution of marriage, the petition shall set forth among 
other matters, as nearly as can be ascertained, the following facts: 

(1) The state of county in which the parties were married. 
(2) The date of marriage. 
(3) The date of separation. 
(4) The number of years from marriage to separation. 
(5) The number of children of the marriage, if any, and if none a statement of that 

fact. 
(6) The age and birth date of each minor child of the marriage. 
(7) The social security numbers of the husband and wife, if available, and if not 

available, a statement to that effect. 
Comment. Subdivision (a> of Section 2330 continues fl1St sentence offonner Civil Code 

Section 4503 without substantive change. Subdivision (b) continues fonner Code of Civil 
Procedure Section 429.10 without substantive change. 

Note: Should subdivision (b) apply in a proceeding for legal separation? 

§ 2330.5. Financial declaration not required in certain default cases 
2330.5. Notwithstanding any other provision of law, if no demand for money, 

property, costs, or attomey's fees is contained in the petition and the decree of 
dissolution is entered by default, the filing of a fmancial declaration in connection 
therewith shall not be required 

Comment. Section 2330.5 continues former Civil Code Section 4364 without substantive 
change. 

Note: What is the meaning of ''financial declaration"? The terminology generally 
used is "income and expense declarations" and "property declaration." See, e.g., 
former Civil Code Sections 4357.5(a)(third paragraph), 4700.1 and 4700.2. See the 
definitions of these terms in Sections 95 and 115 of the staff draft of the Family Code. 
Should there be general provisions relating to income and expense declarations and 
should Section 23305 be included in those general provisions? Where should the 
general provisions relating to income and expense declarations be compiled? Should 
these general provisions be compiled in the chapter on general procedural provisions 
or in the general provisions relating to support? Note that Section 23305 is broader 
than support; it would apply to property disposition and attorney's fees as well as 
support. 
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§ 2331. Service on other spouse 

2331. A copy of the petition, together with a copy of a summons in fonn and content 
approved by the Judicial Council, shall be served upon the other party to the marriage 
in the same manner as service of papers in civil actions generally. 

Comment. Section 2331 is the samus the second sentence of fanner Civil Code Section 
4503. See also Section 2332 (service on guardian or conservator of insane spouse where 
dissolution based on incurable insanity). 

§ 2332. Representation of insane spouse by guardian, conservator, or guardian 
ad litem 

2332. (a) IT the petition for dissolution of the marriage is based on the ground of 
incurable insanity and the insane spouse has a guardian or conservator, other than the 
spouse filing the petition, the petition and summons shall be served upon the insane 
spouse and the guardian or conservator. The guardian or conservator shall defend and 
protect the interests of the insane spouse. 

(b) IT the insane spouse has no guardian or conservator, or if the spouse filing the 
petition is the guardian or conservator of the insane spouse, the court shall appoint a 
guardian ad litem, who may be the district attorney or the county counsel, if any, to 
defend and protect the interests of the insane spouse. IT a district attorney or county 
counsel is appointed guardian ad litem pursuant to this subdivision, the successor in 
the office of district attorney or county counsel, as the case may be, succeeds as 
guardian ad litem, without further action by the court or parties. 

(d) As used in this section, "guardian or conservator" means: 
(1) With respect to the issue of the dissolution of the marriage relationship, the 

guardian or conservator of the person. 
(2) With respect to support and property division issues, the guardian or conservator 

of the estate. 
Comment. Section 2332 continues subdivisions (c) and (d) of former Civil Code Section 

4510 without substantive change. For background on former Civil Code Section 4510, see 
Recommendiltion Relating to Gumdianship-Conservatorship Law, 14 Cal. L. Revision 
Comm'n Reports 501,930 (1978). 

§ 2333. Court finding and order where grounds is irreconcilable differences 

2333. Subject to Section 2334, if from the evidence at the hearing the court fmds 
that there are irreconcilable differences which have caused the irremediable breakdown 
of the marriage, the court shall order the dissolution of the marriage or a legal 
separation. 

Comment. Section 2333 continues the first sentence of subdivision (a) of fonner Civil 
Code Section 4508 without substantive change. 
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§ 2334. Continuance for reconciliation 

2334. (a) H it appears that there is a reasonable possibility of reconciliation, the 
court shall continue the proceeding for the dissolution of the marriage or for a legal 
separation for a period not to exceed 30 days. 

(b) During the period of the continuance, the court may make orders for the support 
and maintenance of the parties, the custody, support, maintenance, and education of 
the minor children of the marriage, attorney's fees, and for the preservation of the 
property of the parties. 

(c) At any time after the tennination of the period of the continuance, either party 
may move for the dissolution of the marriage or a legal separation, and the court may 
enter a judgment of dissolution of the marriage or legal separation. 

Comment. Section 2334 continues the second, third, and founh sentences of subdivision 
(a) of fonner Civil Code Section 4508 without substantive change. 

§ 2335. Evidence of specific acts of misconduct 

2335. In a pleading or proceeding for dissolution of marriage or legal separation, 
including depositions and discovery proceedings, evidence of specific acts of 
misconduct is improper and inadmissible, except where child custody is in issue and 
the evidence is relevant to that issue. 

Comment. Section 2335 continues fonner Civil Code Section 4509 without substantive 
change. 

§ 2336. Proof required for default 

2336. (a) No judgment of dissolution or of legal separation may be granted upon 
the default of one of the parties orupon a statement or fmding offact made by a referee; 
but the court shall, in addition to the statement or fmding of the referee, require proof 
of the grounds alleged, and the proof, if nottaken before the court, shall be by affidavit. 

(b) If the proof is by affidavit, the personal appearance of the affiant is required only 
when it appears to the court that any of the following circumstances exist: 

(1) Reconciliation of the parties is reasonably possible. 
(2) A proposed child custody order is not in the best interests of the child. 
(3) Aproposed child support order is less than a noncustodial parent is capable of 

paying. 
(4) A personal appearance of a party or interested person would be in the best 

interests of justice. 
(c) An affidavit submitted pursuant to this section shall contain a stipulation by the 

affiant that he or she understands that proof will be by affidavit and that he or she will 
not appear before the court unless so ordered by the court. 

Comment. Section 2336 continues fonner Civil Code Section 4511 without substantive 
change. 
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§ 2337. Severance and grant of early trial on issue of dissolution status 

§ 2337 

2337. (a) In a proceeding for dissolution of rnaniage, the court, upon noticed 
motion, may sever and grant an early and separate trial on the issue of the dissolution 
of the status of the marriage apart from other issues. 

(b) The court may impose upon a party any of the following conditions on granting 
a severance of the issue of the dissolution of the status of the marriage, and in case of 
that party's death, an order of any of the following conditions continues to be binding 
upon his or her estate: 

(1) The party shall indemnify and hold the other party harmless from any taxes, 
reassessments, interest, and penalties payable by the other party if the dissolution of 
the marriage prior to the division of the parties' community property results in a 
taxable event to either of the parties by reason of the ultimate division of their 
community property, which taxes would not have been payable if the parties were still 
rnanied at the time the division was made. 

(2) Until judgment has been entered on all remaining issues and has become final, 
the party shall"maintain all existing health and medical insurance coverage for the 
other party and the minor children as named dependents, so long as he or she is legally 
able to do so. At the time the party is no longer legally eligible to maintain the other 
party as a named dependent under the existing health and medical policies, the party 

or his or her estate shall, at his or her sole expense, pUIChase and maintain health and 
medical insurance coverage that is comparable to the existing health and medical 
insurance coverage. H comparable insurance coverage is not obtained, the party or 
his or her estate is responsible for the health and medical expenses incurred by the 
other party which would have been covered by the insurance coverage, and shall 
indemnify and hold the other party harmless from any adverse consequences resulting 
from the lack of insurance. 

(3) Until judgment has been entered on all remaining issues and has become final, 
the party shall indemnify and hold the other party harmless from any adverse 
consequences resulting to the other party if the bifurcation results in a termination of 
the other party's right to a probate homestead in the residence in which the other party 
resides at the time the severance is granted. 

(4) Until judgment has been entered on all remaining issues and has become final, 
the party shall indemnify and hold the other party harmless from any adverse 
consequences resulting to the other party if the bifurcation results in the loss of the 
rights of the other party to a probate family allowance as the surviving spouse of the 
party. 

(5) Until judgment has been entered on all remaining issues and has become fmal, 
the party shall indemnify and hold the other party harmless from any adverse 
consequences resulting to the other party if the bifurcation results in the loss of the 
other party's rights to pension benefits. elections. or survivors' benefits under the 
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party's pension or retirement plan to the extent that the other party would have been 
entitled to those benefits or elections as the surviving spouse of the party. 

(6) The party shall cause his or her retirement or pension plan to be joined as a party 
to the proceeding for dissolution, and if the party has a private pension plan covered 
by ERISA, then he or she shall cause a qualified domestic relations order, as defined 
in Section 1056 of Title 29 of the United States Code, to be served upon the party's 
pension plan. 

(7) The party shall indemnify and hold the other party harmless from any adverse 
consequences if the bifurcation results in the loss of rights to social security benefits 
or elections to the extent the other party would have been entitled to those benefits or 
elections as the surviving spouse of the party. 

(8) Any other condition the court determines is just and equitable. 
(c) A judgment granting a dissolution of the status of the marriage shall expressly 

reserve jurisdiction for later determination of all other pending issues. 

Comment. Section 2337 continues fonner Civil Code Section 4515 without substantive 
change. See also Section 85 ("Family Law Act" defmed). 

§ 2338. Decisions; judgments 

2338. (a) In a proceeding for dissolution of the marriage, the court shall me its 
decision and any statement of decision as in other cases. 

(b) H the court detennines that no dissolution should be granted, ajudgment to that 
effect only shall be entered. 

(c) H the court detennines that a dissolution should be granted, a judgment shall be 
entered declaring that the parties are entitled to have their marriage dissolved. After 
the entry of the judgment and before it becomes fmal, neither party has the right to 
dismiss the proceeding without the consent of the other. 

Comment. Section 2338 continues fonner Civil Code Section 4512 without substantive 
change. The word "proceeding" has been substituted for "action. " 

Note: Should the requirement of subdivision <.) of Section 2338 be retained? 

§ 2339. Waiting period before dissolution judgment becomes final 

2339. (a) Subjectto subdivision (b), no judgment entered pursuant to Section 2338 
is fmal until six months have expired from the date of service of a copy of summons 
and petition or the date of appearance of the respondent, whichever occurs fll'St. 

(b) The court may extend the six-month period described in subdivision (a) for good 
cause shown. 

Comment. Section 2339 continues the fIrst sentence of subdivision (a) fonner Civil Code 
Section 4514 without substantive change. 
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§ 2340. Statement in judgment of date marriage terminates 

§ 2340 

2340. A judgment of dissolution shall specify the date on which the judgment 
becomes fmany effective for the purpose of tenninating the marriage relationship of 
the parties. 

Comment. Section 2340 continues second sentence of subdivision (a) of fonner Civil 
Code Section 4514 without substantive change. 

§ 2341. Effect of appeal or motion for new trial 

2341. (a) Notwithstanding Section 2340, if an appeal is taken from the judgment 
or a motion for a new trial is made, the dissolution of marriage does not become fmal 
until the motion or appeal has been fmaUy disposed of, nor then, if the motion has been 
granted or judgment reversed. 

(b) Notwithstanding any other provision of law, the filing of an appeal orof a motion 
for a new trial does not stay the effect of a judgment insofar as it relates to the 
dissolution of the marriage status and restoring the parties to the status of unmarried 
persons, unless the appealing or moving party specifies in the notice of appeal or 
motion for new trial an objection to the tennination of the marriage status. No party 
may make such an objection to the tennination of the marriage status unless such an 
objection was also made at the time of trial. 

Comment. Subdivision (a) of Section 2341 continues the third sentence of subdivision 
(a) offonnerCivil Code Section 4514 withoutsubstantive change. Subdivision (b) continues 
subdivision (b) of former Civil Code Section 4514 without substantive change. 

§ 2342. Calculating permissible date of entry of judgment where joint petition 
for summary dissolution is revoked 

2342. Where a joint petition under Chapter 5 (commencing with Section 2400) is 
thereafter revoked and eitherparty commences a proceeding pursuant to Section 2330 
within 90 days from the date of the filing of the revocation, the pennissible date of 
entry of judgment pursuant to Section 2339 shall be calculated by deducting the period 
of time which has elapsed from the date of the filing the joint petition to the date of 
the filing of the revocation. 

Comment. Section 2342 continues subdivision (c) offormer Civil Code Section 4514 
without substantive change. 

Note: Section 2342 appears to contemplate that the court will enter a ''final 
judgment" when the time specified in Sections 2339·2342 has run. However, the scheme 
of those provisions appears to be that the judgment is-entered and becomes final when 
the time runs without further action by the court. Should Section 2344 be revised to 
read: 

§ 2342. Calculating date judgment becomes final where joint petition for 
summary dissolution is revoked 

2342. Where ajoint petition under Chapter 5 (commencing with Section 2400) 
is thereafter revoked and either party commences a proceeding pursuant to 
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Section 2330 within 90 days from the date of the filing of the revocation, the date 
the judgment becomes a finaljudgment under Section 2339 shall be calculated . 
by deducting the period oftime which has elapsed from the date of the filing the 
joint petition to the date of the filing of the revocation. 

§ 1343. Court may retain jurisdiction over date of termination or order 
termination at future specified date 

2343. The court may, upon notice and for good cause shown, or on stipulation of 
the parties, retain jurisdiction over the date of termination of the marital status, or may 
order that the marital status be terminated at a future specified date. On the date of 
termination of the marital status, the parties are restored to the status of urunarried 
persons. 

Comment. Section 2343 continues subdivision (e) of fonner Civil Code Section 4514 
without substantive change. 

§ 2344. Effect of death of either party after entry or judgiuent 

2344. (a) The death of either party after the entry of the judgment does not impair 
the power of the court to enter fmal judgment. 

(b) The entry of fmal judgment under subdivision (a) does not validate a marriage 
by either party before the entry of the fmal judgment, nor does it constitute a defense 
in a criminal prosecution against either party. 

Comment. Section 2344 continues subdivision (d) offormer Civil Code Section 4514 
without substantive change. 

Note: Section 2344 appears to contemplate that the court will enter a "final 
judgment" when the timespecified in Sections 2339·2342 has ran. However, the scheme 
of those provisions appears to be that the judgment is entered and becomes final when 
the time runs without further action by the court. Should Section 2344 be revised to 
read: 

2344. (a) Tbedeath of either party after entry of the judgment does not prevent 
the judgment from becoming a final judgment under Sections 233!J to 2342, 
inclusive. 

(b) Subdivision (a) does not validate a marriage by either party before the 
judgment becomes final if the marriage takes place before the death of the other 
party, nor does it constitute a defense in a criminal prosecution against either 
party. 

§ 2345. Consent of parties to le.,gaJ separation 

2345. The court may not render a judgment of the legal separation of the parties 
without the consent of both parties unless one party has not made a general appearance 
and the petition is one for legal separation. 

Comment. Section 2345 continues the first sentence of subdivision (b) of former Civil 
Code Section 4508 without substantive change. 
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§ 2346. Entry of judgment nunc pro tunc 

2346. (a) If the court detennines that a judgment of dissolution of the marriage 
should be granted, but by mistake, negligence, or inadvertence, the judgment has not 
been signed, filed, and entered, the court may cause the judgment to be signed, dated, 
filed, and entered in the proceeding as of the date when the judgment could have been 
signed, dated, filed, and entered originally, if it appears to the satisfaction of the court 
that no appeal is to be taken in the proceeding or motion made for a new trial, to annul 
or set aside the judgment, or for relief under Chapter 8 (commencing with Section 469) 
of TItle 6 of Part 2 of the Code of Civil Procedure. 

(b) The court may act under subdivision (a) on its own motion or upon the motion 
of either party to the proceeding. In contested cases, the motion of a party shall be with 
notice to the other party. 

(c) The court may cause the judgment to be entered nunc pro tunc as provided in this 
section, even though the judgment may have been previously entered, where through 
mistake, negligence, or inadvertence the judgment was not entered as soon as it could 
have been entered under the law if applied for. 

(d) The court shall not cause a judgment to be entered nunc pro tunc as provided in 
this section as of a date prior to trial in the matter. prior to the date of an uncontested 
judgment hearing in the matter, or prior to the date of submission to the court of an 
application for judgment on affidavit pursuant to Section 2336. Upon the entry of the 
judgment, the parties have the same rights with regard to the dissolution of marriage 
becoming fmal on the date that it would have become fmal had the judgment been 
entered upon the date when it could have been origina1ly entered. 

Comment. Section 2346 continues former Civil Code Section 4513 without substantive 
change. 

§ 2347. Legal separation judgment does not bar subsequent dissolution j udgment 

2347. A judgment of legal separation of the parties does not bar a subsequent 
judgment of dissolution of the marriage granted pursuant to a petition for dissolution 
filed by either party. 

Comment. Section 2347 continues the second sentence of subdivision (b) offonner Civil 
Code Section 4508 without substantive change. 

CHAPTER 5. SUMMARY DISSOLUTION 
§ 2400. Conditions necessary at commencement of proceeding 
§ 2401. Joint petition 
§ 2402. Revocation of joint petition and termination of proceeding 
§ 2403. Entty of [mal judgment 
§ 2404. Effect of entty of final judgment 
§ 2405. Action to set aside [mal judgment 
§ 2406. Brochure describing summary dissolution proceedings 
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§ 2400. Conditions necessary at commencement of proceeding 

2400. (a) A marriage may be dissolved by the summary dissolution procedure 
specified in this chapter when all of the following conditions exist at the time the 
proceeding is commenced: 

(I) Either party has met the jurisdictional requirements of Chapter 3 (commencing 
with Section 2320) with regard to dissolution of marriage. 

(2) Irreconcilable differences have caused the irremediable breakdown of the 
marriage and the marriage should be dissolved. 

(3) There are no children of the relationship of the parties born before or during the 
marriage or adopted by the parties during the marriage, and the wife, toherknowledge, 
is not pregnant. 

(4) The marriage is not more than five years in duration at the time the petition is 
filed. 

(5) Neither party has any interest in real property wheresoever situated, with the 
exception of the lease of a residence occupied by either party which satisfies the 
following requirements: 

(A) The lease does not include an option to purchase. 
(B) The lease tenninates within one year from the date of the filing of the petition. 
(6) There are no unpaid obligations in excess of four thousand dollars ($4,000) 

incurred by either or both of the parties after the date of their marriage, excluding the 
amount of any unpaid obligation with respect to an automobile. 

(7) The total fair market value of community property assets, excluding all 
encumbrances and automobiles, including any deferred compensation or retirement 
pian, is less than twenty-five thousand dollars ($25,000), and neither party has 
separate property assets, excluding all encumbrances and automobiles, in excess of 
twenty-five thousand dollars ($25,000). 

(8) The parties have executed an agreement setting forth the division of assets and 
the assumption ofliabilities of the community, and have executed any documents, title 
certificates, bills of sale, or other evidence of transfer necessary to effectuate the 
agreement. 

(9) The parties waive any rights to spousal support. 
(10) The parties, upon entry of fmaIjudgment of dissolution of marriage, irrevocably 

waive their respective rights to appeal and their rights to move for a new trial. 
(11) The parties have read and understand the summary dissolution brochure 

provided for in Section 2406. 
(12) The parties desire that the court dissolve the marriage. 
(b) On January I of each odd-numbered year, the amounts in paragraph (6) of 

subdivision (a) shall be adjusted to reflect any change in the value of the dollar. On 
January I, 1993, and on January 1 of each odd-numbered year thereafter, the amounts 
in paragraph (7) of subdivision (a) shall be adjusted to reflect any change in the value 
of the dollar. The adjustments shall be made by multiplying the base amounts by the 
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percentage change in the California Consumer Price Index as compiled by the 
Department of Industrial RelationS, with the result rounded to the nearest thousand 
dollars. The Iudicial Council shall compute and publish the amounts. 

Comment. Section 2400 continues former Civil Code Section 4550 (as amended by 1990 
Cal. Stat. ch. 1493 § 5) without substantive change. The amounts set out in Section 2400 are 
the amounts effective January 1, 1991, as computed by the Judicial Council pursuant to 
subdivision (b). See "Joint Petition for Summary Dissolution of Marriage," Form Adopted 
by Rule 1295.10 Judicial Council of California 

§ 2401. Joint petition 
2401. (a) Aproceeding for summary dissolution of the marriage shall be commenced 

by filing in the superior court a joint petition in the form prescribed by the Iudicial 
Council. 

(b) The petition shall be signed under oath by both the husband and the wife, and 
shall include all of the following: 

(1 ) Astatement that as of the date of the filing of the joint petition all of the conditions 
set forth in Section 2400 have been met. 

(2) The mailing address of both the husband and the wife. 
(3) A statement whether or not the wife elects to have her maiden or former name 

restored, and, if so, the name to be restored. 

Comment. Section 2401 continues former Civil Code Section 4551 without substantive 
~ 

, change. 

'--- § 2402. Revocation or joint petition and termination or proceeding 
2402. (a) At any time prior to the filing of application forfmaijudgment, eitherpany 

to the marriage may revoke the joint petition and thereby tenninate the summary 
dissolution proceeding filed pursuant to this chapter. 

(b) The revocation shall be effected by filing with the clerk of the court where the 
proceeding was commenced a notice of revocation in such form and content as shall 
be prescribed by the Iudicial Council. 

(c) The revoking pany shall send a copy of the notice of revocation to the otherpany 
by first-class mail, postage prepaid, at his or her last known address. 

Comment. Section 2402 is the same as former Civil Code Section 4552. 

§ 2403. Entry or final judgment 
2403. When six months have expired from the date of the filing of the joint petition 

for summary dissolution, the coun may, upon application of eitherpany, enter the fmal 
judgment dissolving the marriage. The fmaijudgment restores to the panies the status 
of single persons, and eitherpany may marry after the entry of the fmal judgment. The 
clerk shall send a notice of entry of fmal judgment to each of the panies at his or her 
last known address. 
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Comment. Section 2403 continues fonner Civil Code ~ection 4553 without substantive 
change. 

§ 2404. Effect of entry of final judgment 

2404. Entry of the fmal judgment constitutes: 
(a) A fmal adjudication of the rights and obligations of the parties with respect to 

the status of the marriage and property rights. 
(b) A waiver of their respective rights to spousal suppon. rights to appeal. and rights 

to move for a new trial. 
Comment. Section 2404 continues fonner Civil Code Section 4554 without substantive 

change. 

§ 2405. Action to set aside final judgment 

2405. (a) A fmal judgment made pursuant to Section 2403 does not prejudice nor 
bar the rights of either of the parties to institute an action to set aside the finaljudgment 
for fraud. duress. accident. mistake. or other grounds recognized at law or in equity 
or to make a motion pursuant to Section 473 of the Code of Civil Procedure. 

(b) The coon shall set aside a fmal judgment made pursuant to Section 2403 
regarding all matters except the status of the marriage. upon proof that the parties did 
not meet the requirements of Section 2400 at the time the petition was fded. 

Comment. Section 2405 continues fonner Civil Code Section 4555 without substantive 
change. 

§ 2406. Brochure describing summary dissolution proceedings 

2406. (a) Each superior coon shall make available a brochure. the contents and fonn 
of which shall be prescribed by the Judicial Council, describing the requirements, 
nature, and effect of proceedings under this chapter. The brochure shall be printed and 
distributed by the Judicial Council in both English and Spanish. 

(b) The brochure shall state, in nontechnical language, all the following: 
(I) It is in the best interests of the parties to consult an attorney regarding the 

dissolution of their marriage. The services of an attorney may be obtained through 
lawyer referral services, group or prepaid legal services, or legal aid organizations. 

(2) The parties should not rely exclusively on this brochure which is not intended 
as a guide for self-representation in proceedings under this chapter. 

(3) Aconcise summary of the provisions and procedures of this chapter and Sections 
2320 and 2322 and Sections 2339 to 2344, inclusive. 

(4) The nature of services of the conciliation coon, where available. 
(5) Neither party to the marriage can in the future obtain spousal suppon from the 

other. 
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(6) A statement in boldface type to the effect that upon entry of the fInal judgment, 
the rights and obligations of the parties to the marriage with respect to the marriage, 
including property and spousal support rights, will be pennanendy adjudicated 
without right of appeal, except that neither party will be barred from instituting an 
action to set aside the fmal judgment for fraud, duress, accident, mistake, or other 
grounds at law or in equity, or to make a motion pursuant to Section 473 of the Code 
of Civil Procedure. 

(7) The parties to the marriage retain the status of married persons and cannot 
remarry until fInal judgment dissolving the marriage is entered. 

(8) Such other matters as the Judicial Council considers appropriate. 

Comment. Section 2406 continues fonner Civil Code Section 4556 without substantive 
change. 

Note: The Judicial Council should review this section to determine any revisions 
needed to make it consistent with the brochure prepared by the Judicial Council. 

PART 2. UNIFORM DIVORCE RECOGNITION ACT 
§ 2450. Sbon title 
§ 2451. Effect of foreign divorce of parties domiciled in Ibis state 
§ 2452. Prima facie evidence of domicile 
§ 2453. Full faitb and creditlimitatioo 

§ 2450. Short title 
2450. This part may be cited as the Uniform Divorce Recognition Act. 

Comment. Section 2450 continues former Civil Code Section 5000 without substantive 
change. See also Sections 3 (construction of provisions drawn from uniform act), 14 
(severability of provisions). 

§ 2451. Errect of foreign divorce of parties domiciled in tbis state 
2451. A divorce obtained in another jurisdiction shall be of no force or effect in this 

state if both parties to the marriage were domiciled in this state at the time the 
proceeding for the divorce was commenced. 

Comment. Section 2451 is the same as former Civil Code Section 5001. 

§ 2452. Prima facie evidence or domicile 
2452. Proof that a person hereafter obtaining a divorce from the bonds of matrimony 

in another jurisdiction was (a) domiciled in this state within 12 months prior to the 
commencement of the proceeding therefor, and resumed residence in this state within 
18 months after the date of his or her departure therefrom, or (b) al all limes after his 
departure from this state and until his return maintained a place of residence within 
this state, shall be prima facie evidence that the person was domiciled in this state, 
when the divorce proceeding was commenced. 

Comment. Section 2452 is the same as fanner Civil Code Section 5002. The word 
"hereafter" which is used in Section 2452 is to be construed as of the time former Section 5 002 
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was enacted. See Section 2 (provision to be construed as a restatement and continuation and 
not as a new enactment). . 

§ 2453. Full faith and credit limitation 
2453. The application of this part is limited by the requirement of the Constitution 

of the United States that full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other state. 

Comment. Section 2453 is the same as former Civil Code Section 5004. See also Section 
14 (severability of provisions). 
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DIVISION 9. DIVISION OF COMMUNITY ESTATE 
Part 1. Definitions 
Part 2. General Provisions 
Part 3. Presumption Concerning Property Held in Joint Form 
Part 4. Special Rules for Division of Community Estate 
Part 5. Retirement Plan Benefits 
Part 6. Debts and Liabilities 
Part 7. Reimbursements 
Part 8. Jointly Held Separate Property 
Part 9. Real P(Operty Located in Another State 

PART 1. DEFINITIONS 
§ 2500. Application of definitions 
§ 2S01. "Community estate" 
§ 2S02. "Separate property" 

§ 2500. Application or definitions 

§ 2500 

2500. Unless the provision or context otherwise requires, the definitions in this part 
govern the construction of this division. 

Comment. Section 2500 is a standard provision found in recently enacted codes. See,e.g., 
Prob. Code § 20. The introductoty portion of Section 2500 recognizes that the context of a 
particular section may require that a phrase used in that section be given a meaning different 
from the definition provided in this part. 

e § 2501. "Community estate" 

c 

2501. "Community estate" includes both the community and quasi-community 
assets and liabilities of the parties. 

Comment. Section 2501 continues the substance of the third paragraph of subdivision <a) 
of former Civil Code Section 4800 except thllt the scope of the provision has been expanded 
to cover all of Division 9 (commencing with Section 2500) of the new code. Formerly,the 
definition applied only to the provisions in former Section 4800. See also Section 125 
("quasi-community property" deImed). 

§ 2501. "Separate property" 

2502. "Separate property" does not include quasi-community property. 
Comment. Section 2502 continues fonner Civil Code Section 4804 without substantive 

change insofar as it applied to division of property, See also Section 125 (" quasi-community 
property" defmed), For a comparable defmition applicable to support, see Section 3515. 

PART 1. GENERAL PROVISIONS 
§ 2550, Division of community estate equally 
§ 2551. Characterization ofliabilities as separate or community and confirming or assigning them 

to parties 
§ 2552. Valuation date for assets and liabilities 
§ 2553. Orders necessary to carry out purposes of this division 
§ 2554. Arbitration where parties do not volunlllrily agree to division 
§ 2555. Revision of property disposition on appeal 
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§ 2556. Continuing jurisdiction to award community property or adjudicate debts 

§ 2550. Division of community estate equally 
2550. Except upon the written agreement of the panies. or on oral stipulation of the 

parties in open court. or as otherwise provided in this division, in a proceeding for 
dissolution of marriage or for legal separation. the court shall. either in its judgment 
of dissolution of the marriage. in its judgment of legal separation of the parties. or at 

a later time if it expressly reserves jurisdiction to make such a property division. divide 
the conununity estate of the parties equally. 

Comment. Section 2550 continues the rust sentence of subdivision (a) of fonner Civil 
Code Section 4300 except that the scope of the provision has been expanded to cover all of 
Division 9 (commencing with Section 2500) of the new code. Fonnerly. the definition 
applied only to the provisions in fonner Section 4300. "Community estate" is dermed in 
Section 2501. See also Sections 1620 (contract between married persons concerning their 
property). 2650 (division of joindy held separate property). 2554 (use of arbitration where 
parties do not voluntarily agree 10 division). 2660 (re;d property located in another state). 
3592 (obligations of property settlement discharged in bankruptcy). 

§ 2551. Characterization ofliabilities as separate or community and confirming 
or assigning them to parties 

2551. For the purposes of division and in confmning or assigning the liabilities of 
the parties for which the community estate is liable. the court shall characterize 
liabilities as separate or community and commn or assign them to the parties in 
accordance with Part 6 (conunencing with Section 2620). 

Comment. Section 255 1 continues the second paragraph of subdivision (a) offonnerCivil 
Code Section 4300 without substantive change. 

§ 2552. Valuation date for assets and liabilities 

2552. (a) For the purpose of division of property upon dissolution of marriage or 
legal separation. except as provided in subdivision (b). the court shall value the assets 
and liabilities as near as practicable to the time of trial 

(b) Upon 30 days' notice by the moving party to the other party. the court for good 
cause shown may value all or any portion of the assets and liabilities at a date after 
separation and prior to trial to accomplish an equal division of the conununity estate 
of the parties in an equitable manner. 

Comment. Section 2552 continues the second sentence of subdivision (a) offonnerCivil 
Code Section 4800 without substantive change. 

§ 2553. Orders necessary to carry out purposes of this division 
2553. The court may make any orders the court considers necessary to carry out 

the purposes of this division. 
Com·ment. Section 2553 continues subdivision <0 of fonner Civil Code Section 4800, 

without substantive change except that the scope of the fonner provision has been expanded J 
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to cover all of Division 9 (conunencing with Section 2500) of the new code. The fonner 
provision applied only to the provisions offonner Section 4800. See also Section 3592 
(obligations of property settlement discharged in bankruptcy). 

§ 2554. Arbitration where parties do not voluntarily agree to division 

2554. (a) Notwithstanding any other provision of this division, in any case in which 
the parties do nol agree in writing to a voluntary division of the community property 
and quasi-community property of the parties, the issue of the character, the value, and 
the division of the property may be submitted by the court to arbitration for resolulion 
pursuant to Chapter 2.5 (commencing with Section 1141.1 0) ofTilIe 3 of Part 3 of the 
Code of Civil Procedure, if the total value of the community property in controversy 
in the opinion of the court does not exceed ftfty thousand dollars ($50,000). The 
decision of the court regarding the value of the community property for purposes of 
this section is nol appealable. 

(b) The court may submit the matter to arbitration at any time it believes the parties 
are unable to agree upon a division of the property. 

Comment. Section 2554 continues former Civil Code Section 4800.9 without change 
except that the scope of the "notwithstanding" clause at the beginning of the section has been 
expanded to cover all of Division 9 (commencing with Section 2500) of the new code. The 
"notwithstanding" clause of fonner Section 4800.9 included only the provisions of fonner 
Section 4800. . 

Note: Should this section apply only if "the total value of the community property 
AND QUASI-COMMUNITY PROPERTYincontroveny in the opinion of the court does 
not exceed fifty thousand doUan ($50,000)"? 

§ 2555. Revision of property disposition on appeal 

2555. The disposition of the community and quasi-community property, as 
provided in this division, is subject to revision on appeal in all particulars, including 
those which are stated to be in the discretion of the court. 

Comment. Section 2555 continues fonner Civil Code Section 4810 without change. 
Note: In the existing statutes, the provision compiled in Section lS55 governed the 

"disposition of community and quasi-community property" but the provision also may 
have applied to former Civil Code Sections 4805, 4806, and 4807 (provisions relating 
to support). Section 2555 limits the application of the provision to property disposition 
provisions (excluding support orden). This appeen to continue the substantive effect 
of the provision offormer law. See also Sections 3555 (appeal from order or judgment 
under provisions relating to support), 3650·3655 (modification or termination of 
support). 

Does Section 2555 give the appellate court authority to revise an arbitration award 
under Section 25541 
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§ 2556. Continuing jurisdiction to award community property or adjudicate 
debts 

2556. In a proceeding for dissolution of marriage, for a judgment of nullity of 
marriage, or for legal separation, the court has continuing jurisdiction to award 
community property or community debts to the panies that has not been previously 
adjudicated by a judgment therein. A party may me a post judgment motion or order 
to show cause in the proceeding in order to obtain adjudication of any community asset 
or debt omitted or not adjudicated by the judgment. In these cases, the court shall 
equally divide the omitted or unadjudicated community asset or debt. unless the.court 
fmds upon good cause shown that the interests of justice require an unequal division 
of the asset or debt. 

Comment. Section 2556 continues fanner Civil Code Section 4353 without substantive 
change. 

Note: Should Section 2556 apply to quasi-community property? 
Why does Section 25S6apply in a proceeding ''for ajudgment ofnullity of marriage" 

(''annulment" in former Civil Code Section 4353), whereas most of the other provisions 
of this division apply only in proceedings for dissolution or legal separation? See, for 
example, Section 2550. 

PART 3. PRESUMPTION CONCERNING PROPERTY HELD IN JOINT 
FORM 

§ 2580. Community propeny presumption for propeny held in joint form 

§ 2580. Community property presumption for property held in joint form 

2580. (a) For the purpose of division of property upon dissolution of marriage or 
legal separation: 

(1) Property acquired by thepanies during marriage on or after January I, 1984. and 
before January 1. 1987. in joint tenancy form is presumed to be community property. 

(2) Property acquired by the panies during marriage on or after January I, 1987. in 
joint form, including property held in tenancy in common, joint tenancy, tenancy by 
the entirety, or as community property is presumed to be community property. 

(b) The presumptions under subdivision (a) are presumptions affecting the burden 
of proof and may be rebutted by either of the following: 

(I) A clear statement in the deed or other documentary evidence oftitIe by which 
the property is acquired that the property is separate property and not community 
property. 

(2) Proof that the panies have made a written agreement thatthe property is separate 
property. 

(c) Nothing in this section affects the character of property acquired by married 
persons that is not described in subdivision (a). 

Comment. Subdivision (a)(1) of Section 2580 continues the first sentence of subdivision 
(b) offonnerCivil Code Section 4800. 1 (as enacted by 1983 Cal. Stat. ch. 342 § 1) with the 
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addition of language thld recognizes the constitutional Limitations on the application of 
Section 2580. See the discussion that follows. Subdivision (a)(2) continues the first sentence 
of subdivision (b) offonner Civil Code Section 4800.1 (as amended by 1986 Cal. Stat. ch. 
539 § 1) without substantive change. Subdivision (b) of Section 2580 continues the last 
portion of subdivision (b) of former Civil Code Section 4800.1 without substantive change. 
See also Section 2650 (division of jointly held separate property). 

Under Section 2580, all property held in joint form by the spouses is presumed to be 
communiI}' absent a written agreement otherwise; and under Section 2640, all communiI}' 
property is divided subject to a right of reimbursement for separlde property contributions 
absent an express agreement otherwise. These sections were enacted to remedy the rank 
injustice in fonner law thld resulted from the following two factors: 

(1) The Supreme Court's interprewion in the Lucas case of the communiI}' property 
presumption for a joint tenancy single-family residence under former law to fmd a gift of 
separate funds used to acquire a communiI}' asset absentanexpress agreement otherwise. See 
In re Marriage of Lucas, 27 Cal. 3d 808, 614 P.2d 285, 166 Cal. Rptt. 853 (1980). TheLucas 
decision was widely considered to cause injustice to persons who contributed their separate 
funds for use by the communii}' and then lost the funds entirely to the community at 
dissolution of marriage. Often the parties were unaware thld taking tide in joint tenancy had 
the effect of making a gift of the separlde property 10 the communii}'. 

(2) The rule thai a spouse could disprove the community property presumption for a joint 
tenancy single-family residence under former law by evidence of an oral agreement thai the 
residence is separlde property. This rule promoted actions characterized by conflicting and 
inconsistent testimony, with each side offering different explanldions for the effect of a joint 
tenancy deed. Often the intent of the parties who long ago f!led a joint tenancy deed may be 
confused by faded memories or altered to self-serving testimony. The requirement of a 
writing provides a reliable test by which 10 determine the understanding of the parties; it seeks 
to prevent the abuses and unpredictability that have resulted from the oral agreement 
standard. See discussion in In re Marriage of Martinez, 156 Cal. App. 3d 20, 29, 202 Cal. 
Rptr. 646 (1984) (disapproved in In re Marriage ofBuol, 39 Cal. 3d 751, 705 P.2d 354,218 
Cal. Rptt. 31 (1985». 

The community property presumptions created by subdivision (a) of Section 2580 are 
applicable in dissolution and legal separldion proceedings only. The presumptions govern 
both real and peISODal property, whether situated in California or another jurisdiction, and 
include property acquired during marriage while domiciled in another jurisdiction. The 
presumptions also govern property initially acquired before marriage, the tide to which is 
taken in joint form or as community property by the spouses during marriage. The measure 
of the separate property contribution under Section 2580 in such a case, is the value of the 
property at the time of its conversion to joint or community property form. 

Subdivision (b) of Section 2580 requires a writing to rebut the community property 
presumption. To permit oral statements to defeat the community property presumption for 
purposes of dissolution of marriage would frustrate the strong public policy favoring 
community ownership ofproperty acquired during marriage. The requirement ofa writing 
is important to help ensure that a party waives his or her community property rights only upon 
mature consideration. 
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Section 2580 does not affect the validity of an oral agreement for any pwpose other than 
division of property at dissolution of marriage, and for pUIpOses of division it, together with 
Section 2640, recognizes and reimburses separate property contributions. TIris treatment of 
an oral agreement forpwposes of division is fair because an oral agreement, whatever other 
pwpose it might have (management and control, disposition at death, etc.), is not ordinarily 
intended to affect rights at dissolution or to make a present gift for that purpose. Casual 
statements made during marriage as a rule are not made with full knowledge of their 
consequences or with the intention that they change the rights of the parties if the marriage 
is dissolved. 

Subdivision (a) of former Civil Code Section 4800.1, which sought 10 justify the 
application of Section 4800.1 without regard to the date the property was acquired, has not 
been continued. Instead, language has been added to Section 2580 to recognize that the 
section cannot constitutionally be applied to property described in subdivision (a) prior to the 
date of acquisition specified in paragraph (1) or (2) of subdivision (a), whichever is 
applicable. See, e.g., In re Marriage of Delgado, 176 Cal. App. 3d 666, 222 Cal. Rptr. 119 
(1986). See also In re Marriage of Buol, 39 Cal. 3d 751, 705 P.2d 354, 218 Cal. Rptr.31 
(1985); In re Marriage of Craig, 219 Cal. App. 3d 683, 268 Cal. Rptr 396 (1990); In re 
Marriage of Bankovich, 203 Cal. App. 3d 49,249 Cal. Rptr. 713 (1988); In re Marriage of 
Colombo, 197 Cal. App. 3d 572, 242 Cal. Rptr. 100 (1987). 

Subdivision (c) of Section 2580 is new and makes clear that the law concerning property 
not described in subdivision (a) is not affected by Section 2580. Accordingly, the character 
of the interest in property acquired injointtenancy form by the parties before January 1,1984, 
is not determined under or affected by Section 2580. Likewise, the character of the interest 
in property acquired by the parties before January I, 1987, and held in tenancy in common, 
tenancy by the entirety, or as community property is not determined under or affected by 
Section 2580. 

For background on fonner Civil Code Section 4800.1, see Recommendation Relating to 
Division of Joint Tenancy and Tenancy in Common Property at Dissolution of Marriage, 16 
Cal. L. Revision Comm'n Reports 2165 (1982); 17 Cal. L. Revision Comm'n Reports 863 
(1984); Recommendation Relating to Civil Code Sections 4800.1 and 4800.2, 18 Cal. L. 
Revision Comm'n Reports 383 (1986); 18 Cal. L. Revision Comm'n Reports 1741 (1986). 

PART 4. SPECIAL RULES FOR DIVISION OF COMMUNITY ESTATE 
§ 2600. Special rules for division of community estate 
§ 2601. Awarding asset to ODe party to effect substantially equal divisiou 
§ 2602. Award or offsel of amount deliberately misappropriated by party 
§ 2603. Community estate personal injury damages 
§ 2604. A ward where community estate less than SS ,000 and one party canoot be located 

§ 2600. Special rules for division of community estate 
2600. Notwithstanding Sections 2550 to 2552, inclusive, the court may divide the 

community estate as provided in this part. 
Comment. Section 2600 continues the introductory ponion of subdivision (b) of former 

Civil Code Section 4800 without substantive change. 
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§ 2601. Awarding asset to one party to effed substantially equal division 

260 1. Where economic circumstances warrant, the court may award an asset of the 
community estate to one party on such conditions as the court deems proper to effect 
a substantially equal division of the community estate. 

Comment. Section 2601 continues subdivision (b)( 1) of fonner Civil Code Section 4800 
without substantive change. 

§ 2602. Award or offset of amount deliberately misappropriated by party 

2602. As an additional award or offset against existing property. the court may 
award, from a party's share. the amount the court determines to have been deliberately 
misappropriated by the party to the exclusion of the interest of the other party in the 
community estate. 

Comment. Section 2602 continues subdivision (b)(2) offonnerCivil Code Section 4800 
without substantive change. 

§ 2603. Community estate personal injury damages 

2603. (a) As used in this section. "community estate personal injury damages" 
means all money orotherproperty received or to be received by a person in satisfaction 
of ajudgment for damages for his or her personal injuries or pursuant to an agreement 
for the settlement or compromise of a claim for the damages. if the cause of actiqn for 
the damages arose during the marriage but is not separate property as defined in 
Section 781. unless the money or other property has been commingled with other 
assets of the community estate. 

(b) Community estate personal injury damages shall be assigned to the party who 
suffered the injuries unless the court, after taking into account the economic condition 
and needs of each party, the time that has elapsed since the recovery of the damages 
or the accrual of the cause of action, and all other facts of the case, determines that the 
interests of justice require another disposition. In such a case. the community property 
personal injury damages shall be assigned to the respective parties in such proportions 
as the court determines to be just, except that at least one-half of the damages shall be 
assigned to the party who suffered the injuries. 

Comment. Section 2603 continues subdivision (b)( 4) of fonner Civil Code Section 4800 
without substantive change. See also Sections 780-783 (damages for injuries to married 
person). 

§ 2604. Award where community estate less than $5,000 and one party cannot be 
located 

2604. If the net value of the community estate is less than five thousand dollars 
($5,000) and one party cannot be located through the exercise of reasonable diligence, 
the court may award all the community estate to the other party on such conditions as 

r the court deems proper in its judgment of dissolution of marriage or legal separation. 

"-
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Comment. Section 2604 continues subdivision (b )(3) of former Civil Code Section 4800 
without substantive change. 

PART5.RETIREMENTPLANBENE~ 
§ 2610. Division of retirement plan benefits 

§ 2610. Division of retirement plan benefits 
2610. The court shall make whatever orders are necessary or appropriate to assure 

that each party receives his or her full community property share in any retirement 
pIan, whether public or private, including all survivor and death benefits, including, 
but not limited to, any of the following: 

<a) Order the division of any retirement benefits payable upon or after the death of 
either party in a manner consistent with the provisions of this division. 

(b) Order a party to elect a survivor benefit annuity or other similar election for the 
benefit of the other party, as specified by the court, in any case in which a retirement 
pIan provides for such an election. 

(c) Order the division of accumulated community property contributions and 
service credit as provided inArticle 1.2 (commencing with Section 21215) of Chapter 
9 of Part 3 of Division 5 of Title 2 of the Government Code. 

(d) Order the division of community property rights in accounts with the State 
Teacheis' Retirement System pursuant to Chapter 7.5 (commencing with Section 
22650) of Part 13 of the Education Code. 

Comment. Section 2610 continues fonner Civil Code Section 4800.8 without change 
except that the reference in subdivision (a> has been expanded to cover all of Division 9 
(conunencing with Section 2500) of the new code. Formerly, the reference was to the 
provisions of fonner Civil Code Section 4800. 

PART 6. DEBTS AND LIABILITIES 
§ 2620. Confirmation or division of debts of community estate 
§ 2621. Debts iDcuIred before marriage 
§ 2622. Debts incurred after marriage but before separation 
§ 2623. Debts incurred after separation but before judgment 
§ 2624. Debts incurred after entry of judgment 
§ 2625. Separate debts 
§ 2626. Reimbunement for debts paid after separation but prior to trial 
§ 2627. Educational loans and tort liability 
§ 2628. Notice in judgment Ibat creditor may be able to collect debt or obligation notwithstanding 

its being assigned to other party 

§ 2620. Confirmation or division or debts or community estate 
2620. The debts for which the community estate is liable which are unpaid at the 

time of trial, or for which the community estate becomes liable after trial, shall be 
confmned or divided as provided in this part. 

) 

Comment. Section 2620 continues !he introductory ponion of subdivision (c) offormer .) 
Civil Code Section 4800 without substantive change. See also Sections 2551 (characterizing 
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liabilities as separate or community by coon and conimning or assigning them to panies), 
2552 (valuation date for liabilities). 

§ 2621. Debts incurred before marriage 
2621. Debts incurred by either spouse before the date of marriage shall be 

confirmed without offset to the spouse who incurred the debt. 
Comment. Section 2621 continues subdivision (c)(l) of former Civil Code Section 4800 

without change. 

§ 2622. Debts incurred after marriage but before separation 
2622. (a) Except as provided in subdivision (b). debts incurred by either spouse after 

the date of marriage but prior to the date of separation shall be divided as set forth in 
Sections 2550 to 2552, inclusive. and 2601 to 2604, inclusive. 

(b) To the extent that community debts exceed total community and quasi
community assets, the excess of debt shall be assigned as the court deems just and 
equitable. taking into account factors such as the parties' relative ability to pay. 

Comment. SeCtion 2622 continues subdivision (c)(2) offormer Civil Code Section 4800 
without substantive change. 

§ 2623. Debts incurred after separation but before judgment 
2623. Debts incurred by either spouse after the date of separation but before entry 

of a judgment of dissolution or legal separation shall be confmned as follows: 
(a) Debts incurred by either spouse for the common necessaries of life of either 

spouse or the necessaries of life of the minor children of the marriage, in the absence 
of acourt order or written agreement for support or for the payment of these debts, shall 
be confmned to either spouse according to the parties' respective needs and abilities 
to pay at the time the debt was incurred. 

(b) Debts incurred by either spouse for nonnecessaries of that spouse or minor 
children of the marriage shall be confmned without offset to the spouse who incurred 
the debt. 

Comment. Section 2623 continues subdivision (c)(3) offormer Civil Code Section 4800 
without substantive change. 

§ 2624. Debts incurred after entry of judgment 
2624. Debts incurred by either spouse after entry of ajudgment of dissolution but 

prior to termination of the parties' marital status or after entry of a judgment of legal 
separation shall be confmned without offset to the spouse who incurred the debt. 

Comment. Section 2624 continues subdivision (c)(4) of former Civil Code Section4800 
without change. 

§2625. Separate debts 
2625. Notwithstanding Sections 2620 to 2624, inclusive, all separate debts, 

including those debts incurred by a spouse during marriage and before the date of 
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separation that were not incurred for the benefit of the ~ommunity, shall be confmned 
without offset to the spouse who incurred the debt. 

Comment. Section 2625 continues subdivision (d) of fonner Civil Code Section 4800 
without change. 

§ 2626. Reimbursement for debts paid after separation but prior to trial 
2626. The court has jurisdiction to order reimbursement in cases it deems 

appropriate for debts paid after separation but prior to trial. 
Comment. Section 2626 continues subdivision (e) of fonner Civil Code Section 4800 

without change. 

§ 2627. Educational loans and tort liability 
2627. Notwithstanding Sections 2550 to 2552, inclusive, and Sections 2620 to 

2624, inclusive, educational loans shall be assigned pursuant to 2641 and liabilities 
subject to paragraph (2) of subdivision (b) of Section 1000 shall be assigned to the 
spouse whose act or omission provided the basis for the liability, without offset. 

Comment. Section 2627 continues subdivision (b)(S) offormerCivil Code Section 4800 
without change. 

§ 2628. Notice in judgment that creditor may be able to coiled debt or obligation 
notwithstanding its being assigned to other party 

2628. The judgment of dissolution of marriage, or the judgment oflegal separation, 
shall contain the following notice: "A debt or obligation may be assigned to one party .) 
as part of the division of property and debts, but if that party does not pay the debt or 
obligation, the creditor may be able to collect from the other party." 

Comlllfllt. Section 2628 continues fonner Civil Code Section 4800.6 without change. 

PART 7. REIMBURSEMENTS 
§ 2640. Separate property conlributions to acquisition of property 
§ 2641. Community conlributions for education or training 

§ 2640. Separate property contributions to acquisition of property 
2640. (a) As used in this section, "contributions to the acquisition of the property" 

include downpayments, payments for improvements, and payments that reduce the 
principal of a loan used to fmance the purchase or improvement of the property but 
do not include payments of interest on the loan or payments made for maintenance, 
insurance, or taxation of the property. 

(b) In the division of community estate property acquired on or after January I, 
1984, by the parties during marriage unless a party has made a written waiver of the 
right to reimbursement or signed a writing that has the effect of a waiver, the party shall 
be reimbursed for his or her contributions to the acquisition of the property to the 
extent the party traces the contributions to a separate property source. The amount 
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reimbursed shall be without interest or adjusbllent for $:hange in monetary values and 
shall not exceed the net value of the property at the time of the division. 

Comment. Section 2640 continues former Civil Code Section 4800.2 with two additions: 
(I) Language is added to make clear that the section applies to quasi-community propeny 

as well as to community propeny. The language of fonner Section 4800.2 referred only to 
"community property," but the courts construed the section to apply to quasi-community 
properl}'aswell. See In re Marriage of Craig, 219Cal. App. 3d683,268 Cal. Rptr396 (1990). 

(2) Language is added that limits reimbursement to cases where the propeny was "acquired 
on or after January I, 1984, by the paniesduring marriage." 'This addition codifies a case 
law rule, based on impairment of vested rights without due process, that the section cannot 
constitutionally be applied to a case where the propeny was acquired prior to the effective 
date of the section. See, e.g., In re Marriage of Craig, 219 Cal. App. 3d 683, 268 Cal. Rptr. 
396(1990); Inre MarriageofCairo,204 Cal. App. 3d 1255,251 Cal.Rptr. 731 (1988); In 
re Marriage of Bankovich, 203 Cal. App. 3d 49, 249 Cal. Rptr. 713 (1988). 

Section 2640 reversed the rule of In re Marriage of Lucas, 27 Cal. 3d 808, 614 P.2d 285, 
166 Cal. Rptr. 853 (1980) (and cases following it), which precluded recognition of the 
separate propeny contribution of one ofthepanies to the acquisition of communitypropeny, 
unless the party could show an agreetnent between the spouses to the effect that the 
contribution was not intended to be a gift. Under Section 2640, in case of dissolution of the 
marriage, a party making a separate propeny contribution to the acquisition of the propeny 
is not presumed.to have made a gift, unless it is shown that the parties agreed in writing that 
it was a gift, but is entitled to reimbursement for the sep.arate propeny contribution at 
dissolution of marriage. The separate propeny contribution is measured by the value of the 
contribution at the time the contribution is made. Under this rule, if the propeny has since 
appreciated in value, the community is entitled to the appIeciation. Hthe propeny has since 
depreciated in value, reimbursement may not exceed thevaiue of the propeny; ifboth panies 
are entitled to teimbursement and the propeny has insufficient value to permit full 
teimbursement of both, teimbursement should be on a proportionate basis. 

For background on former Civil Code Section 4800.2, see Recommendation Relating to 
Division of Joint Tenancy and Tenancy in Common Property at Dissolution of Marriage, 16 
Cal. L Revision Comm'n Repons 2165 (1982); 17 Cal. L. Revision Comm'n Repons 863 
(1984); Recommendation Relating to Civil Code Sections 4800.1 and 4800.2, 18 Cal. L. 
Revision Comm'nRepons 383 (1986); 18 Cal. L. RevisionComm'nRepons 1741 (1986). 

§ 2641. Community contributions for education or training 
2641. (a) As used in this section, "community contributions to education or 

training" means payments made with community property for education or training 
or for the repayment of a loan incurred for education or training. 

(b) Subject to the limitations provided in this section, upon dissolution of marriage 

or legal separation: 
(I) The community shall be reimbursed for community contributions to education 

or training of a party that substantially enhances the earning capacity of the party. The 
amount reimbursed shall be with interest at the legal rate, accruing from the end of the 
calendar year in which the contributions were made. 
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(2) A loan incurred during marriage for the education or training of a party shall not 
be included among the liabilities of the community for the purpose of division 
pursuant to this division but shall be assigned for payment by the party. 

(c) The reimbursement and assignment required by this section shall be reduced or 
modified to the extent ciIcumstances render such a disposition unjust. including but 
not limited to any of the foUowing: 

(1) The community has substantially benefited from the education. training, or loan 
incurred for the education or training of the party. There is a rebuttable presumption, 
affecting the burden of proof, that the community has not substantially benefited from 
community contributions to the education or training made less than 10 years before 
the commencement of the proceeding, and that the community has substantially 
benefited from community contributions to the education or training made more than 
10 years before the commencement of the proceeding. 

(2) The education or training received by the party is offset by the education or 
training received by the other party for which community contributions have been 
made. 

(3) The education or training enables the party receiving the education or training 
to engage in gainful employment that substantially reduces the need of the party for 
support that would otherwise be required 

(d) Reimbursement for community contributions and assignment of loans pursuant 
to this section is the exclusive remedy of the community or a party for the education ) 
ortraining and any resulting enhancement of the earirlng capacity of a party. However, 
nothing in this subdivision limits consideration of the effect of the education, training, 
or enhancement. ortheamount reimbursed pursuant to thissection. on the circumstances 
of the parties for the purpose of an order for support pursuant to Section 4320. 

(e) This section is subject to an express written agreement of the parties to the 
contrary. 

Comment. Section 2641 continues fonner Civil Code Section 4800.3 except that the 
reference in subdivision (b)(2) has been expanded to cover all of Division 9 (commencing 
with Section 2500) of the Family Code. Fonnerly, the reference was to the provisions of 
funner Civil Code Section 4800. 

Section 2641 provides authority for reimbursement of educational expenses that have 
benefited primarily one party to the marriage. Although the education. degree. or license or . 
the resulting enhanced earning capacity is not "property" subject to division, community 
expenditures for them are properly subject to reimbursement. See subdivision (d). 

Subdivision (a) does not detail the expenditures that might be included within the concept 
of "community contributions." These expenditures would at least include cost of tuition, 
fees, books and supplies, and transportation. 

Subdivision (b)( 1) states the basic rule that community contributions must be reimbursed. 
The reimbursement right is limited to cases where the earning capacity of a party is 
substantially enhanced; this limitation is intended to restrict litigation by requiring that the ) 
education or training must demonstrably enhance earning capacity and to implement the 
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policy of the section 10 redress economic inequity. HowC'{er, il is not required tbalthe party 
actually work in an occupalion 10 which the enhancement applies; community contributions 
were made 10 the enhancement forthe benefit of one party , who retains the potenlial10 realize 
the enhancemenl in the future. Unless the rebuttable presumption of subdivision (c)(1) is 
overcome, reimbursement is limited to contributions made during the preceding ten years 10 
minimize proof problems as well as potential inequity. Interest at the legal rate (Code Civ. 
Proc. § 685.010) acaues only from the end of each year in which expenditures were made 
in order 10 simplify aJCCounting for numerous small expenditures made over the course of the 
education or training. 

Subdivision (c) is intended 10 perrnilthe court 10 avoid the requirements of this section in 
an appropriate case. For example, if one party receives a medical education, degree, and 
license at community expense, but the marriage endures for some time with a high standard 
of living and substantial accumulation of community assets attributable to the medical 
training, it might be inappropriate to require reimbursement. Subdivision (c)(1). H both 
parties receive education or training at community expense, it may be appropriate to allow 
no reimbursemenl even though the exact amounts expended for each are nOI equal. 
Subdivision (cX2). This limitation is especially important where one party received 
education or training more than 10 years before the commencement of the dissolution or 
separation proceeding. See subdivision (cXl). H toward the end of a lengthy marriage one 
party,who had been a homemaker during Ihe marriage and had never completed an education 
or developed job skills, receives education or training to enable him or her to be gainfully 
employed, reimbursement could be improper. Subdivision (cX3). Absent the education or 
training, support might be necessary to mainlain the party or to permit the party to obtain 
education or training. 

Subdivision (e) recognizes that at the time community contributions are made to the 
education or training of a spouse, the parties may have an agreement as 10 the conditions of 
the contributions. Since such agreements may be subject to litigation, subdivision (e) requires 
a writing. 

For background on former Civil Code Section 4800.3, see Recommendation Relating to 
Reimbursement of EducatioMl Expenses, 17 Cal. L. Revision Comm'nReports 229 (1984). 
See also Inre Marriage of Sullivan, 37 Cal. 3d 762, 209 Cal. Rptr. 354, 691 P.2d 1020 (1984). 

Note: Should Section 2641 colier quasi-comrnunity contributions also? Suppose one 
spouse works to put tbe other through school in a noncommunity property state and 
the parties to tbe marriage move to California shortly tbereafter and tben one files for 
marriage dissolution? The language of former Section 4800.2 (reimbursement for 
separate property contributions to acquire community property) referred only to 
"community property," but the courts construed the section to apply to quasi
community property as well. See In re Marriage of Craig, 219 Cal. App. 3d 683, 268 
Cal. Rptr 396 (1990) ("California's marital property laws are designed to provide for 
uniform treatment of quasi-community and community property where the parties 
have changed their domicile to this state and seek to legally alter tbeir marital status 
in a California court. This intent is apparent from statutes such as section 4800 (equal 
division of 'community estate' consisting of community and quasi-community property) 
and section 4800.5 (power to order conveyance of out-of-state property)"). 
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PART 8. JOINTLY HELD SEPARATE PROPERTY 
§ 2650. Division of jointly held separate property 

§ 2650. Division of jointly held separate property 

2650. In a proceeding for division of the community estate, the court has 
jurisdiction, at the request of either party, to divide the separate property interests of 
the parties in real and personal property, wherever situated and whenever acquired, 
held by the parties as joint tenants or tenants in common. The property shall be divided 
together with, and in accordance with the same procedure for and limitations on, 

division of community estate. 

Comment. Section 2650 continues subdivision (a) of fonner Civil Code Section 4800.4 
without substantive change. See Section 2501 ("conununity estate" defined). Section 2650 
applies regardless of when the separate property was acquired. Subdivision (b) of fonner 
Section 4800.4, which provided that the "section applies to proceedings conunenced on or 
after January I, 1986, regardless of whether the property was acquired before, on, or after 
January 1, 1986" has been omitted as wmecessary in view of Section 4(c). 

Section 2650 reversed the folDler rule that the court in a dissolution or separation 
proceeding had no jurisdiction over property of the parties other than conununity or quasi
conununity piOperty. TIle section supplemenls provisions governing conununity property 
held injoint tenancy folDl by extending the jurisdiction of the court to separate property held 
in joint tenancy form as well. It is consistent with the general rule that the court has 
jurisdiction to settle the property rights of the parties and with the principle that the court has 
jurisdiction 10 settle matters submitted 10 it by the parties. See Section 200 (jurisdiclion of 
court). II is also consistenl with the rule thai the court may reserve jurisdiction to divide 
conununity property that has become tenancy in conunon by operation of law upon 
dissolution or separation. See, e.g., Marriage of Borges, 83 Cal. App. 3d 771, 148 Cal. Rptr. 
118 (1978); Conunenl, Post-Dissolution Suits to Divide Community Property: A Proposal 
for Legislative Action, 10 Pac. LJ. 825 (1979). 

Section 2650 supplements the other provisions of this division by giving the court express 
jurisdiction over joint tenancy or tenancy in conunon separate pxoperty submitted by a party 
in a proceeding to divide property in a proceeding for dissolution or legal separation. Property 
subject to division includes property acquired by the parties either before or during marriage. 
II also includes property acquired or situated either in this state or elsewhere. For a special 
rule governing treatment of real property situated in another state, see Section 2660 
(conununity and quasi-conununity property). See also Section 202 (jurisdiction where 
service is by publication). The jurisdiction of the court extends only to the interests of the 
spouses, whether equal or unequal, and the court may nOl affect interesls of third parties in 
the property. The interesls of third parties may be subjectto partition pursuant to Title 10.5 
(conunencing with Section 872.010) of Part 2 of the Code of Civil Procedure. 

It should be nOled that division of property pursuant to this section is subject to the same 
limitations applicable to division of community estale. Therefore, an express agreement of· 
the parties precluding partition or other division of the property and providing a mechanism 
for dispute resolulion or otherwise governing their rights in the property prevails over this 
section. See Section 2550 (division of conununity estate "[e]xcept upon the written 
agreement of the parties"). 
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For background on fonner Civil Code Section 4800.4, see Recommendation Relating to 
Dividing Jointly Owned Property Upon Marriage Dissolution, 18 Cal. L. Revision Conun'n 
Reports 147 (1986); 18 Cal. L. Revision Conun'n Reports 365 (1986). 

PART 9. REAL PROPERTY LOCATED IN ANOTHER STATE 
§ 2660. Division where community estate includes real property located in another state 

§ 2660. Division where community estate includes real property located in 
another state 

2660. (a) Except as provided in subdivision (b), if the property subject to division 
includes real property situated in another state, the court shall, if possible, divide the 
community property and quasi-community property as provided for in this division 
in such a manner that it is not necessary to change the nature of the interests held in 
the real property situated in the other state. 

(b) If it is not possible to divide the property in the manner provided for in 
subdivision (a), the court may do any of the following in order to effect a division of 
the property as provided for in this division: 

(1) Require the parties to execute such conveyances or take such other actions with 
respect to the real property situated in the other state as are necessary. 

(2) Award to the party who would have been benefited by the conveyances or other 
actions the money value of the interest in the property that he or she would have 
received if the conveyances had been executed or other actions taken. 

Comment. Section 2660 continues fanner Civil Code Section 4800.5 except that a 
reference to "this division" has been substituted for the references to fanner Section 4800. 
Section 2660 specifies the procedure to be followed when the property subject to division 
includes real property situated in another state. 

When real property is acquired in another state with community funds, the property is 
treated as community property for the pmpDSe of division on dissolution of the marriage or 
on legal separation. See Rozan V. Rozan, 49 Cal. 2d 322, 317 P.2d 11 (1957); Tomaierv. 
Tomaier, 23 Cal. 2d 754, 146 P.2d 905 (1944); Recommendation RelDting to Quasi
Community Property, 9 Cal. L. Revision Conun'n Reports 113, 119 n. 12 (1969). Quasi
community property likewise may include real property situated in another state. See 125 
("quasi-community property" defined). See also Recommendation Relating to Quasi
Community Property, 9 Cal. L. Revision Conun'n Reports 113 (1969). 

Section 2660 recognizes that the judgment of the court dividing the property cannot 
directly affect real property in another state, even though the court has jurisdiction in 
personam over both spouses, unless the judgment is allowed that effect by the laws of the state 
in which the property is situated. Fall v. Eastin, 215 U.S. I (1909); Rozan v. Rozan, 49 Cal. 
2d 322, 317 P.2d 11 (1957); Taylor v. Taylor, 192 Cal. 71, 218 P. 756 (1923). On the other 
hand, where the court has jurisdiction in personam over both parties, it may order one of the 
parties to execute a deed by acting in personam; if the person so ordered does execute the deed, 
it effectively conveys the interest transferred, even though executed under threat of contempt 
proceedings. Fall v. Fall, 75 Neb. 104,113 N.W. 175 (1907), aff'd, Fall v. Eastin, 215 U.S. 
1 (1909). 
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§ 2660 I(:sion 9. Division of Community EstaO 

Section 2660 requires that the court fIrst attempt to .effect the equal division of the 
community propeny and quasi-community property required by this division without 
making any change in the nature of the interests held in the real property situated in the other 
state. This will be the result where the value of the other community and quasi-community 
propeny is equal to or exceeds the value of the real propeny situated in the other state that 
is subject to division. Where the court detennines that the real property situated in another 
state or an interest in such property must be transferred from one party to the other to effect 
the equal division of community andquasi-communityproperty required by this division, the 
court may order the parties to execute the necessary conveyances or to take such other 
actioDs-such as selling the property and including the proceeds in the property division
as may be necessary to effect an equal division of the community and quasi-community 
propeny and may enforce its order by contempt proceedings. If a party refuses to execute 
the instrument necessary to effect the transfer or sale-ofthepropeny or to take some other 
necessary action, the problem may be dealt with by awarding the money value of the property 
or interest therein to the other party, which award must be given full faith and credit. Fall 
v. Fall, 75 Neb. 104, 113 N.W. 175 (1907), aff'd, Fall v. Eastin, 215 U.S. 1 (1909). 

For background on former Civil Code Section 4800.5, see Recommendation Relating to 
Quasi-Community Property, 9 Cal. L. Revision Comm'n Reports 113 (1969); Report of 
Assembly Committee on Judiciary on Assembly Bill 124, 10 Cal. L. Revision Comm'n 
Reports 1042-43 (1971). 
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DIVISION 10. CUSTODY OF CmLDREN 
Pan 1. General Provisions 
Pan 2. Right to ClIStody of Minor Child 
Pan 3. Freedom from Parental CllStody and Control 
Pan 4. Interstate Compact on Pilu:ement of Children 
Part 5. Priorities for Fostes" Care Placement 
Part 6. Uniform Child ClIStody Jurisdiction Act 

PART 1. GENERAL PROVISIONS 
§ 3000. Right of parent 10 CllStody, ses-vices, and earnings of unmarried minor child 
§ 3001. Right of parent to determine residence of child 
§ 3002. Parent cannot control property of child 
§ 3003. Payment of earnings 10 minor 
§ 3004. Parent may relinquish control and earnings of child 
§ 3005. When parental authority ceases 
§ 3006. Compensation where adult child continues to serve and be supponed by parent 

§ 3000 

§ 3007. Orderfor support where CllStodial parent receiving assistance pursuant to Burton-Miller Act 
§ 3008. Remedy for abuse of parental aulbority [omit] 

§ 3000. Right of parent to custody, services, and earnings of unmarried minor 
child 

3000. <a) The mother of an unmarried minor child is entitled to its custody, services, 
and earnings. 

(b) The father of the child, if presumed to be the fatherunderSection 1711, is equally 
entitled to the custody, services, and earnings of the unmarried minor. 

(c) If either the father or mother is dead or unable or refuses to take the custody or 
has abandoned his or her family, the other is entitled to the custody, services, and 
eamings of the umnarried minor. 

Comment, Section 3000 continues as fonner Civil Code Section 197 without substantive 
change. See also Sections 3003 (payment of earnings 10 minor), 3004 (parent may relinquish 
right of controlling child and receiving child's earnings). 

§ 3001. Right of parent to determine residence of child 

300 1. A parent entitled to the custody of a child has a right to change the residence 
of the child, subject to the power of the court to restrain a removal which would 
prejudice the rights or welfare of the child. 

Comment. Section 3001 continues fonner Civil Code Section 213 without substantive 
change. The word "court" is substituted for "proper Coun." See also Section 3063 (order 
restraining removal of child from slate): Prob. Code § 2352 (guardian may fix residence of 
minor ward). 

§ 3002. Parent cannot control property of child 

3002. The parent, as such, has no control over the property of the child. 

Comment. Section 3002 is the same as former Civil Code Section 202. See also Section 
. 3902 (court allowance to parent for suppon of child from child's property). 
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§ 3003. Payment of earnings to minor 

3003. The employer of a minor shall pay the earnings of the minorto the minor until 
the parent or guardian entitled to the earnings gives the employer notice that the parent 
or guardian claims the earnings. 

Comment. Section 3003 restates the substance of former Civil Code Section 212 except 
that fonner Section 212 provided that the employer "may" (rather than "shall") pay the 
earnings to the minor. See also Prob. Code § 2601 (unless otherwise ordered by court, 
earnings of minor ward are nut part of guardianship estate and are subject to control of ward) . 
See also Section 3004 (relinquishment by parent of right to receive earnings of child). 

§ 3004. Parent may relinquish control and earnings of child 

3004. The parent, whether solvent or insolvent, may relinquish to the child the right 
of controlling the child and receiving the child's earnings. Abandonment by the parent 
is presumptive evidence of such relinquishment. 

Comment. Section 3004 continues fonner Civil Code Section 211 without substantive 
change. 

§ 3005. When parental authority ceases 

3005. The authority of a parent ceases upon any of the following: 
(a) The appointment, by a court, of a guardian of the person of the child 
(b) The marriage of the child. . 

(c) The child attaining majority. 

Comment. Section 3005 continues fonner Civil Code Section 204 without substantive 
change. See also Sections 3203 (effect of declaration of fu:edom from parental custody and 
control), 7050-7052 (effect of emancipation of minor under Emancipation of Minors Act). 

Note: Section 3005 fails to recognize that a declaration of freedom from parental 
custody and control under Part 3 (commencing with Section 3200) terminates all 
parental rights and responsibilities with regard to the cbild. See Section 3203. Should 
this be recognized in Section 3005? Also, need the effect of emancipation oflbe minor 
under the Emancipation 01 Minors Act be recognized in the text of Section 3005? 

§ 3006. Compensation where adult child continues to serve and be supported by 
parent 

3006. Where a child, after attaining majority, continues to serve and to be supported 
by the parent, neither party is entitled to compensation, in the absence of an agreement 
for the compensation. 

Comment. Section 3006 continues fonner Civil Code Section 210 without substantive 
change. 

§ 3007. Order for support where custodial parent receiving assistance pursuant 
to Burton-Miller Act 

) 

3007. An order awarding custody to a parent who is receiving, or in the opinion of ) 
the court is likely to receive, assistance pursuant to the Burton-Miller Act (Chapter 2 
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§ 3008 

(commencing with Section 11200) of Part 3 of Division 9 of the Welfare and 
Institutions Code) for the maintenance oCthe child shall include an order pursuant' to 
Chapter 2 (commencing with Section 4000) of Part 2 of Division 11, directing the 
noncustodial parent to pay any amount necessary for the support of the child, to the 
extent of the noncustodial parent's ability to pay. 

Comment. Section 3007 continues former Civil Code Section 4600.2 with the expansion 
in Section 3007 of the reference found in former Section 4600.2 (to support oroer provisions) 
so that the reference in Section 3007 includes relevant provisions not included in the former 
reference. 

§ 3008. Remedy for abuse of parental authority [Ol\fiT] 
3008. The abuse of parental authority is the subject of judicial cognizance in a civil 

action brought by the child, or by its relative within the third degree, or by the 
supervisors of the county where the child resides; and when the abuse is established, 
the child may be freed from the dominion of the parent, and the duty of support and 
education enforced. 

Comment. Section 3008 is the same as former Civil Code Section 203. 
Note: Existing Civil Code Section 203, continued as Family Code Section 3008 (set 

out above), is obsolete and unnecessary in view of the detailed provisions relating to 
dependent children and obtaining support for a dependent child. See Welfare and 
Institutions Code Sections 300 et seq. and 900 et seq. (Existing Section 203 was enacted 

(-- in 1872.). 

c 

PART 2. RIGHT TO CUSTODY OF MINOR CIDLD 
Cbapter 1. Genenl Provisions 
Cbapter 2. Maners 10 be Considered in Awarding Custody 
Chapter 3. Temporary Custody Order During Pendency of Proceeding 
Chapter 4. 10int Custody 
Chapter 5. Visitation Rigbts 
Cbapter 6. Custody Investigation and Report 
Cbapter 7. Action for Exclusive Custody 
Chapter 8. Location of Missing Party or Cbild 
Chapter 9. Check 10 Determine Whether Cbild is Missing Person 
Chapter 10. Appointment of Counsel to Represent Cbild 
Chapter 11. Mediation of Contested Visitation or Custody Issues 
Chapter 12. Counseling of Parents and Child 

CHAPTERl.GENERALPROV~IONS 
§ 3020. Legislative findings and declarations 
§ 3021. Authority of court 10 make custody order 
§ 3022. Factors considered in determining best interest of child 
§,3023. Preference for trial on issue of custody 
§ 3024. Notice to other parent of change of residence of child 
§ 3025. Parental access to records 
§ 3026. Family reunification services 

207 



§ 3020 '~vision 10. Custody of Children ,-, 
'--

• 
§ 3027. MonetarY sanctiOn for fa1se accusation of child abuse. or neglect 
§ 3028. Compensation for failure to assume ~taker responsibility or for thwarting other parent' s '""'\ 

visitation or cWltody righlS J 

§ 3020. Legislative findings and declarations 
3020. The Legislature finds and declares that it is the public policy of this state to 

assure minor children of frequent and continuing contact with both parents after the 
parents have separated or dissolved their marriage, and to encourage parents to share 
the rights and responsibilities of child rearing in order to effect this policy, except 
where the contact would not be in the best interest of the child. 

Comment. Section 3020 continues the fust sentence of subdivision (a) of fonner Civil 
Code Section 4600 (as amended by 1990 Cal. Stat. ch. 610 § 1) without substantive change. 
TIle reference in former Section 4600 10 the section setting out the factors to be considered 
in determining the best interesl of the child has been omitted as urmecessary. See also Section 
3022 (factors 10 be considered in detennining best interest of child). 

§ 3021. Authority of court to make custody order 
3021. In any proceeding where there is at issue the custody of a minor child, the 

court may, during the pendency of the proceeding or at any time thereafter, make such 
order for the custody of the child during minority as may seem necessary or proper. 

Comment. Section 3021 is the same as the second senlence of subdivision (a) of fonner 
Civil Code Section 4600 (as amended by 1990 Cal. Slat. ch. 610 § 1). As to jurisdiction of 
the conn, see Sections 3400-3425 (Uniform Child Custody Jurisdiction Act). See also Code J 
Civ. Proc. § 917.7 (order not automatically stayed by appeal). 

Note: Is Section 3021 superseded by the general provisions governing ex parte and 
noticed motion custody orders? 

§ 3022. Factors considered in determining best interest of child 
3022. In making a determination of the best interest of the child in any proceeding 

under this code, the court shall, among any other factors it fmds relevant, consider all 
of the following: 

(a) The health, safety, and welfare of the child 
(b) Any history of abuse by one parenl against the child or against the other parent. 

As a prerequisite to the consideration of allegations of abuse, the court may require 
substantial independent corroboration including, but not limited to, written repons by 
law enforcement agencies, child protective services or other social welfare agencies, 
coons, medical facilities, or other public agencies or private nonprofit organizations 
providing services to victims of sexual assault or domestic violence. As used in this 
subdivision, "abuse against the child" means child abuse as dermed in Section 11165.6 
of the Penal Code and "abuse against the other parent" means abuse as dermed in 
Section 550l. 

(c) The nature and amount of contact with both parents. 
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Comment. Section 3022 is the same as funner Civil CQde Section 4608 (as amended by 
1990 Cal. Stat. ch. 610 § 3) except that fonnerSection4608 applied only to proceedings under 
Title 4 (commencing with Section 4600) (custody of children) of the Family Law Act. See 
also Sections 70 ("domestic violence" defined), 3040 (order of preference in awarding 
custody),3041 (additionalrequiren1ents forcustody awardto nonparent), 3042 (consideration 
of wishes of child in'custody case), 3043 (nomination of guardian by parent), 3044 (parent 
convicted under certain Penal Code provisions), 3080 (presumption for joint custody where 
parents agree to joint custody). 

Note: If Section 3022 is to apply to all proceedings "under this code," should tbe 
section be moved to tbe part of the new Family Code containing "general provisions"? 
Existing Section 4608 is now compiled in the title on custody of children. 

§ 3023. Preference for trial on issue of custody 

3023. (a) In any case in which a contested issue of custody of a minor child is the 
sole contested issue, the .case shall be given preference over other civil cases, except 
matters to which special precedence may be given by law, for assigning a trial date and 
shall be given an early hearing. 

(b) In any case in which there is more than one contested issue and one of the issues 
is of the custody of a minor child, the court, as to the issue of custody, shall order a 
separate trial. The separate trial shall be given preference over other civil cases, except 
matters to which special precedence may be given by law, for assigning a trial date. 

Comment. Section 3023 is the same as fonner Civil Code Section 4600.6. See also 
Sections 3041 (excluding public from bearing on award of custody to nonparent), 4003 
(separate trial on issue of child support). 

§ 3024. Notice to other parent of change of residence of child 

3024. In making an order for custody, if the court does not consider it inappropriate, 
the court may specify that a parent shall notify the other parent if be or she plans to 
change the residence of the child for more than 30 days, unless there is prior written 
agJeement to the removal. The notice shall be given prior to the contemplated move, 
by mail, return receipt requested, postage prepaid, to the last known address of the 
parent to be notified. A copy of the notice shall also be sent to that parent's counsel 
of record To the extent feasible, the notice shall be provided within a minimum of 
45 days prior 10 the proposed change of residence so as 10 allow time for mediation 
of a new agreement conceming custody. This section does nol affect orders made 
before January 1, 1989. 

Comment. Section 3024 continues subdivision (m) of former Civil Code Section 4600.5 
without substantive change. See also Section 3131 (action by district attorney where child 
taken or detained in violation of custody order). 

Note: Sedion 30Z4 continues witbout substantive change a provision found in the 
existing section relating to joint custody. However, tbe existing provision is not by its 
terms limited to joint custody orders, and Section 3024 applies to any custody order, 
not just a joint custody order. 
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§ 3025. Parental access to records 

3025. Notwithstanding any otherprovision of law, access to records and infonnation --.. 
pertaining to a minor child, including, but not limited to, medical, dental, and school J 
records, shall not be denied to a parent because that parent is not the child's custodial 
parent. 

Comment. Section 3025 is the same as subdivision (I) of fonner Civil Code Section 
4600.5. 

Note: Section 3025 continues without substantive change a provision found in the 
existing section relating to joint custody. However, the existing provision is not by its 
terms limited to joint custody orders, and Section 3025 applies to any custody order, 
ootjust a joint custody order. 

§ 3026. Family reunification services 

3026. In accordance with Section 16507 of the Welfare and Institutions Code, 
family reunification services shall not be ordered as part of a child custody or visitation 
rights proceeding brought under the Family Law Act. 

Comment. Section 3026 is the same as former Civil Code Section 4609 without 
substantive change. For the provisions that constitute the Family Law Act, see Section 120. 

Note: Should something be substituted for "Family Law Act" in the text of Section 
302ft? Do recent amendments to Section 16507 permit family reunification services to 
be ordered in some situations in proceedings brought under the Family Law Act? 
Should Section 3026 be revised to read: 

3026. Except as provided in Section 16507 ohhe Welfare and Institutions 
Code, family reunification services sball not be ordered as a part of a child 
custody or visitation rights proceeding brought under this code. 

§ 3027. Monetary sanction for false accusation of child abuse or neglect 

3027. <a) If a court detennines that an accusation of child abuse or neglect made 
during a child custody proceeding under this division was false and the person making 
the accusation knew it to be false at the time the accusation was made, the court may 
impose reasonable money sanctions, not to exceed one thousand dollars <$1,000) and 
reasonable attorney's fees incurred in recovering the sanctions, against the person 
making the accusation. For the purposes of this section, "person" includes a witness, 
a party, or a party's attorney. 

(b) Upon motion by any person requesting sanctions under this section, the court 
shall issue its order to show cause why the requested sanctions should not be imposed. 
The order to show cause shall be served upon the person against whom the sanctions 
are sought and a hearing thereon shall be scheduled by the court to be conducted at 
least 15 days after the order is served. 

( c) The remedy provided by this section is in addition to any other remedy provided 
by law. 
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Comment. Section 3027 continues fonnerCivii Code Section4611 (as added by 1990 Cal. 
Stat. ch. 297 § 1) without substantive change. 

Note: Should Section 3027 apply to a child custody proceeding ''under this code" 
rather than being limited to one under "this division" or to a child custody proceeding, 
whether or not ''under this code"? 

§ 3028. Compensation for failure to assume caretaker responsibility or for 
tbwarting other parent's visitation or custody rights 

3028. (a) The conn may orderfmancial compensation for periods whenaparent fails 
to assume the caretaker responsibility or when a parent has been thwarted by the other 
parent when attempting to exercise visitation or custody rights contemplated by a 
custody or visitation order entered under this code, including but not limited to an 
order for joint physical custody, or by a written ororat agreement between the parents. 

(b) The compensation shall be limited to (1) the reasonable expenses incurred for 
or on behalf of a child, resulting from the other parent's failure to assume his or her 
caretaker responsibility or (2) reasonable expenses incurred by a parent for or on 
behalf of a child, resulting from the other parent's thwarting of his or her efforts to 
exercise visitation or custody rights. The expenses may include the value of caretaker 
services but are not limited to the cost of services provided by a third party during the 
relevant period. 

(c) The compensation may be requested by noticed motion or an order to show 
cause, which shall allege, under penalty of perjury, (1) a minimum of one hundred 
dollars ($100) of expenses incurred or (2) at least three occurrences of failure to 
exercise visitation or custody rights or (3) at least three occurrences of the thwarting 
of efforts to exercise visitation or custody rights within the six months prior to fding 
of the motion or order. 

(d) Attorney's fees shall be awarded to the prevailing party upon a showing of the 
nonprevailing party's ability to pay. 

Comment. Section 3028 continues subdivision (b) of former Civil Code Section 4700 (as 
amended by 1990 Cal. Stat. ch. 1493 § 6) without substantive change, except that Section 
3028 covers visitation or custody rightscomemplated by acustody or visitation order entered 
"underthis code." Subdivision (b) offormerSection 4700 covered an order under the Family 
Law Act. See also Section 105 ("joint legal custody" defmed). 

CHAPTER 2. MATIERS TO BE 
CONSIDERED IN AWARDING CUSTODY 

§ 3040. Order of preference in a warding custody 
§ 3041. Additional requirements for custody award 10 nonparent 
§ 3042. Wishes of child 
§ 3043. Nomination of guardian by parent 
§ 3044. Parent convicted under Penal Code provisions 
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§ 3040. Order of preference in awarding custody. 
3040. (a) Custody should be awarded in the following order of preference according 

to the best interest of the child pursuant to Section 3022: 
(1) To both parents jointly pursuant to Chapter 4 (commencing with Section 3080) 

or to either parent. In making an order for custody to either parent, the court shall 
consider, among other factors, which parent is more likely to allow the child frequent 
and continuing contact with the noncustodial parent, subjectto Section 3022, and shall 
not prefer a parent as custodian because of that parent's sex. The court, in its 
discretion, may require the parents to submit to the court a plan for the implementation 
of the custody order. 

(2) If to neither parent, to the person or persons in whose home the child has been 
living in a wholesome and stable environment. 

(3) To any other person or persons deemed by the court to be suitable and able to 
provide adequate and proper care and guidance for the child. 

(b) This section establishes neither a preference nor a presumption for or against 
joint legill. custody, joint physicill. custody, or sole custody, but allows the court and the 
family the widest discretion to choose a parenting plan which is in the best interest of 
the child 

Conunent. Section 3040 continues subdivisions (b) and (d) offonner Civil Code Section 
4600 (as amended by 1990 Cal. Stat. ch. 610 § I) without substantive change. The word 
"child" is substituted for the phrase "child or children." This is not a substantive change. See -..., 
Section II (singular includes the plural). See also Sections lOS ("joint legal custody" J 
defined), 110 ("joint physical custody" defined), 3022 (factors to be considered in detennining 
best interest of child), 3131 (action by district attorney where child taken or detained in 
violation of custody order). 

§ 3041. Additional requirements for custody award to nooparent 
3041. Before making an order awarding custody to a person or persons other than 

a parent, without the consent of the parents, the court shall make a fmding that an 
award of custody to a parent would be detrimental to the child and the award to a 
nonparent is required to serve the best interest of the child Allegations that pareotal 
custody would be detrimentill. to the child, other than a statement of that ultimate fact, 
shall not appear in the pleadings. The court may, in its discretion, exclude the public 
from the hearing on this issue. 

Comment. Section 3041 continues subdivision (c) offormer Civil Code Section 4600 (as 
amended by 1990 Cal. Stat. ch. 610 § 1) without substantive change. See also Section 3022 
(factors to be considered in determining best interest of child). 

§ 3042. Wishes of child 

3042. If a child is of sufficient age and capacity to reason so as to fonn an intelligent 
preference as to custody, the court shall consider and give due weight to the wishes 
of the child in making an award of custody or modification thereof. 
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Comment. Section 3042 is the same as the third sentence of subdivision (a) of fonnerCivil 
Code Section 4600 (as amended by 1990 Cal. Stat. ch. 610 § 1). 

§ 3043. Nomination or guardian by parent 

3043. In detennining the person or persons to whom custody should be awarded 
under paragraph (2) or (3) of subdivision (a) of Section 3040, the cood shall consider 
and give due weight to the nomination of a guardian of the person of the child by a 
parent under Micle 1 (commencing with Section 1500) of Chapter 1 of Pan 2 of 
Division 4 of the Probate Code. 

Comment. Section 3043 is the same as the last sentence of subdivision (a) of fonner Civil 
Code Section 4600 (as amended by 1990 Cal. Stat. ch. 610 § 1). Section 3043 makes clear 
lhatanomination under the Probate Code provisions is to be considered and given due weight, 
regardless of the nature of the custody proceeding. For background on fonner Civil Code 
Section 4600, see Recommendation Relating to Guardillnship-ConsuvatorshipLaw,14 Cal. 
L. Revision Comm'n Reports 501 (1978). 

§ 3044. Parent convicted under Penal Code provisions 

3044. No parent shall be awarded custody of, or unsupervised visitation with, a 
child if the parent has been convicted under Section 27380 273d, or 647.6 of the Penal 
Code unless the coon finds that there is no significant risk to the child. 

Comment. Section 3044 is the same as fonnerCivil Code Section 4610. See also Section 
3100(b) (visitation limited to situations in which third person present). 

CHAPTER 3. TEMPORARY CUSTODY 
ORDER DURING PENDENCY OF PROCEEDING 

§ 3060. Petition for temporary custody order 
§ 3061. Order for temporary custody in accordaDce with ~ent or understanding of parties 
§ 3062. Ex parte order and order to show cause 
§ 3063. Order restraining removal of child from state 
§ 3064. Limitation on ex parle order granting or modifying custody order 

§ 3060. Petition ror temporary custody order 

3060. In any proceeding for dissolution of marriage, for a judgment of nUllity of 
marriage, or for legal separation, where there are minor children of the marriage, and 
in any action for exclusive custody under Section 3120, a petition for a temporary 
custody order containing the statement required by Section 3409 may be included with 
the initial filing of the petition or action or may be filed at any time thereafter. 

Comment. Section 3060 is the same as subdivision (a) of fonner Civil Code Section 
4600.1 (as amended by 1990 Cal. Stat. ch. 610 § 2). SeealsoSections3131 (action by district 
anomey where child taken or detained in violation of custody order), 3133 (temporary 
custody order at request of district anomey). As to jurisdiction of the court, see Sections 
3400-3425 (Unifonn Child Custody Jurisdiction Act). 
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§ 3061. Order for temporary custody in acc~rdance with agreement or 
understanding of parties 

3061. H the parties have agreed to or reached an understanding on the custody or 
temporary custody of their children. a copy of the agreement or an affidavit as to their 
understanding shall be attached t9 the petition or action. As promptly as possible after 
this filing, the court shall, except in exceptional circumstances, enter an order . 
awarding temporary custody in accordance with the agreement or understanding or in 
accordance with any stipulation of the parties. 

Comment. Section 3061 is the same as subdivision (b) of fonner Civil Code Section 
4600.1 (as amended by 1990 Cal. Stat. ch. 610 § 2). 

§ 3062. Ex parte order and order to show cause 

3062. (a) In the absence of an agreement, understanding, or stipulation, the court 
may. if jurisdiction is appropriate, enter an ex parte temporary custody order, set a 
hearing date within 20 days, and issue an order to show cause on the responding party. 
H the responding party does not appear or respond within the time set, the temporary 
custody ordermay be extended as necessary, pending the termination of the proceedings. 

(b) fi, despite good faith efforts, service of the ex parte order and order to show cause 
has not been effected in a timely fashion and there is reason to believe. based on an 
affidavit, or other manner of proof made under penalty of perjury, by the petitioner, 

. that the responding party has possession of the minor child and seeks to avoid the 
jurisdiction of the court or is concealing the whereabouts of the child, then the hearing ) 
date may be reset and the ex parte order extended up to an additional 90 days. After 
service has been effected, either party may request ex parte that the hearing date be 
advanced or the ex parte order be dissolved or modified. 

Comment. Section 3062 is the same as subdivisions (c) and (d) of fonner Civil Code 
Section 4600.1 (as amended by 1990 Cal. Stat. ch. 610 § 2). The word "child" is substituted 
for the phrase "child or children." This is not a substantive change. See Section 11 (singular 
includes the plural). See also Section 3130 (action by district attorney to locate missing party 
and child and to procure compliance with order to appear). 

§ 3063. Order restraining removal of child from state 

3063. In conjunction with any ex part~ order seeking or modifying an order of 
custody, the court shall enter an order restraining the person receiving custody from 
removing the child from the state pending notice and a hearing on the order seeking 
or modifying custody. 

Comment. Section 3063 is the same as the first sentence of subdivision (e) offormerCivil 
Code Section 4600.1 (as amended by 1990 Cal. Stat. ch. 610 § 2). See also Section 3131 
(action by district attorney where child taken or detained in violation of custody order). 
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§ 3064. Limitation on ex parte order granting or·modifying custody order 

3064. The court shall refrain from making an order granting or modifying a custody 
order on an ex parte basis unless there has been a showing of immediate harm to the 
child or immediate risk that the child will be removed from the State of California. 
"Immediate harm to the child" includes having a parent who has committed acts of 
domestic violence, where the court determines that the acts of domestic violence are 
of recent origin or are a part of a demonstrated and continuing pattern of acts of 
domestic violence. 

Comment. Section 3064 is the same as the second and third Sentences of subdivision (e) 
offonner Civil Code Section 4600.1 (as amended by 1990 Cal. Stat. ch. 610 § 2>. See also 
Section 70 ("domestic violence" defined). 

CHAPTER 4. JOINT CUSTODY 
§ 3080. Presumption for joint custody where paceDll agree to joint custody 
§ 3081. A ward of joint custody abseD! agreetDeDt of parents 
§ 3082. Statement by court of reasons for grant or deoiaI of joint custody request 
§ 3083. Content and effect of joint legal custody order 
§ 3084. ConteDt of joint physical custody order 
§ 3085. Awarding joint legal custody without joint physical custody 
§ 3086. Order may specify one parent as primary caretaker of child 
§ 3087. Modification or temlination of joint custody order 
§ 3088. Modification 10 make custody order a joint custody order 
§ 3089. Consultation with conciliation court 

§ 3080. Presumption for joint custody wbere parents agree to joint custody 

3080. There is a presumption. affecting the burden of proof. that joint custody is in 
the best interest of a minor child, subject to Section 3022, where the parents have 
agreed to an award of joint custody orso agree in open court at a hearing for the purpose 
of .determining the custody of a minor child of the marriage. 

Comment. Section 3080 is the same as subdivision (a> of fonner Civil Code Section 
4600.5. See Section 100 ("joint custody" deimed). See also Sections 3022 (factors to be 
considered in determining best interest of child), 3131 (action by district attorney where child 
taken or detained in violation of custody order). 

§ 3081. Award of joint custody absent agreement of parents 

3081. Upon the application of either parent, joint custody may be awarded in the 
discretion of the court in other cases, subject to Section 3022. For the purpose of 
assisting the court in making a determination whether an award of joint custody is 
appropriate under this section, the court may direct that an investigation be conducted 
pursuant to Chapter 6 (commencing with Section 3110). 

Comment. Section 3081 is the same as subdivision (b) of former Civil Code Section 
4600.5. See Section 100 ("joint custody" defmed). See also Section 3131 (action by district 
attorney where child taken or detained in violation of custody order); Code Civ. Proc. § 917.7 
(order not automatically stayed by appeal). 
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§ 3082. Statement by court of reasons for grant or denial of joint custody request 

3082. When a request for joint custody is granted or denied, the court; upon the 
request of any party, shall state in its decision the reasons for granting or denying the 
request A statement that joint physical custody is, or is not, in the best interest of the 
child is not sufficient to satisfy the requirements of this section. 

Comment. Section 3082 continues subdivision (c) offonner Civil Code Section 4600.5 
without substantive change. See also Sections 100 ("joint custody" defined), HO ("joint 
physical custody" defined), 3022 (factors to be considered in detemrining best interest of 
child). 

§ 3083. Content and effect of joint legal custody order 

3083. In making an order of joint legal custody, the court shall specify the 
circumstances under which the consent of both parents is required to be obtained in 
order to exercise legal control of the child and the consequences of the failure to obtain 
mutual consent. In all other circumstances, either parent acting alone may exercise 
legal control of the child. An order of joint legal custody shall not be construed to 
pennit an action that is inconsistent with the physical custody order unless the action 
is expressly authorized by the court. 

Comment. Section 3083 is the same as subdivision (e) of fanner Civil Code Section 
4600.5. See also Section 105 ("joint legal custody" defmed); Code Civ. Proc. § 917.7 (order 
not automatically stayed by appeal). 

) 

§ 3084. Content of joint physical custody order ) 

3084. In making an order of joint physical custody, the court shall specify the rights 
of each parent to physical control of the child in sufficient detail to enable a parent 
deprived of that control to implement laws forreliefof child snatching and kidnapping. 

Comment. Section 3084 is the same as subdivision (f) of former Civil Code Section 
4600.5. See also Section 110 ("joint physical custody" defined). 

§ 3085. Awarding Joint legal custody without joint physical custody 

308S. In making an order for custody with respect to both parents, the court may 
award joint legal custody without awarding joint physical custody. 

Comment. Section 3085 is the same as subdivision (g) of fonner Civil Code Section 
4600.5. See also Sections 105 ("joint legal custody" defmed),1l0 ("joint physical custody" 
defmed). 

§ 3086. Order may specify one parent as primary caretaker of child 

3086. In making an order of joint physical custody or joint legal custody, the court 
may specify one parent as the primary caretaker of the child and one home -as the 
primary home of the child, for the purposes of determining eligibility for public 
assistance. 
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Comment. Section 3086 is the same as subdivision (it) of fonner Civil Code Section 
4600.5. See also Sections 105 ("joint legal custody" defined), 11 0 ("joint physical custody" 
defined), 3028 (compensation for failure to assume caretaker responsibility). 

§ 3087. Modification or termination of joint custody order 
3087. An order for joint custody may be modified or terminated upon the petition 

of one or both parents or on the court's own motion if it is shown that the best interest 
of the child requires modification or termination of the order. If either parent opposes 
the modification or tennination order, the court shall state in its decision the reasons 
for modification or termination of the joint custody order. 

CommeaL Section 3087 continues subdivision (i) offonner Civil Code Section 4600.5 
without substantive change. See also Sections 100 ("joint custody" defined), 3022 (factors 
to be considered in detennining best interest of child); Code Civ. Proc. § 917.7 (order not 
automatically stayed by appeal). 

§ 3088. Modification to make custody order a joint custody order 
3088. An order for the custody of a minor child of a marriage entered by a court in 

this state or any other state may, subject to the jurisdictional requirements set forth in 
Sections 3403 and 3414, be modified at any time to an order of joint custody in 
accordance with this chapter. 

CornrnenL Section 3088 is the same as subdivision (j) of former Civil Code Section 
4600.5. See also Section 100 ("joint custody" deflDed). 

§ 3089. Consultation with conciliation court 
3089. In counties having a conciliation court, the court or the parties may, at any 

time, pursuant to local rules of court, consult with the conciliation court for the purpose 
of assisting the parties to formulate a plan for implementation of the custody order or 
to resolve a controversy which has arisen in the implementation of a plan for custody. 

CornmeaL Section 3089 is the same as subdivision (k) of former Civil Code Section 
4600.5. 

CHAPI'ER S. VISITATION RIGHTS 
§ 3100. Visitation rights generally 
§ 3101. Detennination of visitation rights of stepparent or grandparent in marriage dissolution or 

nullity proceeding 
§ 3102. Visitation rights where father or mother of unmarried minor child is deceased 

§ 3100. Visitation rights generally 
3100. (a) Subject to Chapter 11 (commencing with Section 3155), in making an 

order pursuant to Chapter 4 (commencing with Section 3080), the court shall order 
reasonable visitation rights to a parent unless it is shown that the visitation would be 
detrimental to the best interest of the child. In the discretion of the court, reasonable 
visitation rights may be granted to any other person having an interest in the welfare 
of the child. 
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(b) In making an award authorizing visitation pursuantto this section, if an order has 
been directed to a parent pursuantto subdivision (b), (c), or (d) of Section 1900 during 
the pendency of the proceeding or pursuant to Section 1910, the court shall consider 
whether the best interest of the child requires that any visitation granted to that parent 
shall be limited to situations in which a third person, specified by the court, is present. 
The court shall include in its deliberations a consideration of the nature of the acts from 
which the parent was enjoined and the period of time that has elapsed since that order. 
A parent may submit the name of a person to the court that he or she deems suitable 
to be present during visitation. 

Comment. Subdivision (a) of Section 3100 continues fonner Civil Code Section 4601 
without substantive change. Mediation of the custody or visitation issue is required by 
Chapter 11 (commencing with Section 3155). See also Sections 3022 (factors to be 
considered in detennining best interest of child), 3131 (action by district attorney where child 
taken or detained in violation of visitation order); Code Civ. Proc. § 917.7 (order not 
automatically stayed by appeal). . 

Subdivision (b) is the same as former Civil Code Section 4601.5. See also Section 3044 
(parent convicted under certain Penal Code provisions not to be allowed unsupervised 
visitation with child). 

§ 3101. Determination or visitation rights or stepparent or grandparent in 
marriage dissolution or nullity proceeding 

3101. (a) In a proceeding under Section 2250 or 2330, the superior court has 
jurisdiction to award reasonable visitation rights to any of the following persons if 
visitation by the person is determined to be in the best interest of the minor child: 

(1) A person who is a party to the marriage that is the subject of the proceeding with 
respect to a minor child of the other party to the marriage. 

(2) A person who is a grandparent of a minor child of a party to the marriage. 
(b) There is a rebuttable presumption affecting the burden of proof that the visitation 

of a grandparent is not in the best interest of a minor child if the parties to the marriage 
agree that the grandparent should not be awarded visitation rights. 

(c) Visitation rights granted to a stepparent or grandparent pursuant to this section 
shall not conflict with any visitation or custodial right of a natural or adoptive parent 
who is not a party to the proceeding. 

(d) In making an award of visitation pursuant to this section, if a domestic violence 
prevention order has been directed to a stepparent or grandparent during the pendency 
of the proceeding, the court shall consider whether the best interest of the child 
requires that any visitation by that stepparent or grandparent should be denied. 

Comment. Section 3101 continues subdivisions (a), (b), (j), (k), and (I) offormer Civil 
Code Section 43 51.5 without substantive change. Mediation of the visitation issue is required 
by Chapter 11 (commencing with Section 3155). See also Sections 75 ("domestic violence 
prevention order" defmed), 3022 (factors to be considered in determining best interest of 
child); Code Civ. Proc. § 917.7 (order not automatically stayed by appeal). .) 
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§ 3102. Visitation rights where rather or mother ~r unmarried minor child is 
deceased 

3102. (a) If either the father or mother of an unmarried minor child is deceased, the 
children, parents, and the grandparents of the deceased father or mother may be 
granted reasonable visitation rights to the minor child during the child's minority by 
the superior court upon a finding that the visitation rights would be in the best interest 
of the minor child. 

(b) In granting visitation rights to a person other than the parents of the deceased 
father or mother, the court shall consider the amount of personal contact between the 
person and the minor child prior to the application for the order granting the person 
visitation rights. 

(c) This section does not apply if the child has been adopted by a person other than 
a stepparent orgrandparenl. Any visitation rights granted pursuant to this section prior 
to the adoption of the child automatically tenninate upon the adoption of the child by 
a person other than a stepparent or grandparent. 

Comment. Section 3102 continues former Civil Code Section 197.5 without substantive 
change. See also Section 3022 (factors to be considered in determining best interest of child); 
Code Civ. Proc. § 917.7 (order not automatically stayed by appeal). 

CHAPI'ER 6. CUSTODY INVESTIGATION AND REPORT 
§ 3110. Custody investigation and report 
§31tO.S. 
Separate meetings where history of domestic violence or domestic violence prevention order 
§ 3111. Repayment of county for investigation or visitation work 
§ 3112. Recommendation for appointment of counsel for minor cbild 

§ 3110. Custody investigation and report 

3110. In a proceeding under the Family Law Act, when so directed by the court, the 
probation officer or domestic relations investigarorshaU conduct acustody investigation 
and file a written confidential report on it. The report may be considered by the court 
and shall be made available only to the parties or their attorneys at least 10 days before 
any hearing regarding the custody of a child The report may be received in evidence 
upon stipulation of all interested parties. 

Comment. Section 3110 is the same as the fust paragraph of former Civil Code Section 
4602. As to the provisions included in the Family Law Act, see Section 85. See also Section 
3081 (investigation concerning whether joint custody award would be appropriate). The 
provisions of this chapter supersede former Code of Civil Procedure Section 263. 

Note: Should Section 3110 apply to any proceeding "under this code" or, since the 
report is required only if the court so orders, should the section apply ''in any 
proceeding where custody of a child is an issue''? 

SECTION 4602 WOULD BE AMENDED BY AB 162 OF THE 1991·92 REGULAR 
SESSION TO ADD "COURT APPOINTED EVALUATOR" TO WHAT IS NOW 
SECTION 3110. 
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§ 3110.5. Separate meetings where history of domestic violence or domestic 
violence prevention order 

3110.5. Where there has'been a history of domestic violence between the parties, 
or where a domestic violence prevention order is in effect, at the request of the party 
alleging domestic violence in a written declaration under penalty of perjury or at the 
request of a party who is protected by the order, the parties shall meet with the 
probation officer, domestic relations investigator, or court appointed evaluator 
separately at separate times. 

Comment. Section 3110.5 continues the second paragraph of former Civil Code Section 
4602 (as amended by 1991 Cal. Stat. ch. [AB 162]) without substantive change. See also 
Sections 70 ("domestic violence" defined), 75 (domestic violence prevention order" 
defmed). 

NOTE: SECTION 4602 WOULD BE AMENDED BY AD 162 OF THE 1991-92 
REGULAR SESSION TO ADD WHAT IS NOW SECTION 3110.5. 

§ 311J. Repayment of county for investigation or visitation work 

3111. When the probation officer or domestic relations investigator is directed by 
the court to conduct a custody investigation or to undertake visitation work, including 
necessary evaluation, supervision, and reporting, the court shall make inquiry into the 
fmancial condition of the parent, guardian, or other person charged with the support 
and maintenance of the minor, and if the court fmds the parent, guardian, or other 
person able, in whole or in part, to pay the expense of the investigation, report, and 
recommendation, the court may make an orderrequiriog that parent, guardian, orother 
person to repay to the county that part, or all, of the expense of investigation, report, 
and recommendation as, in the opinion of the court, is proper. The repayment shall 
be made to the county officer designated by the board of supervisors, who shall keep 
suitable account~ of these expenses and repayments and shall deposit these collections 
in the county treasury. 

Comment. Section3l1l is the same as the second paragraph off ODDer Civil Code Section 
4602. 

NOTE: SECTION 4602 WOULD BE AMENDED BY AB 162 OF THE 1991-92 
REGULAR SESSION TO ADD "COURT APPOINTED EVALUATOR" TO WHAT 
IS NOW SECTION 3111. 

§ 3112. Recommendation for appointment of counsel for minor child 
3112. Nothing in this chapter prohibits the probation officer or domestic relations 

investigator from recommending to the court that counsel be appointed pursuant to 
Chapter 10 (commencing with Section 3150) to represent the minor child. In making 
such a recommendation, the probation officer or domestic relations investigator shall 
inform the court of the reasons why it would be in the best interest of the minor child 
to have counsel appointed. 
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Comment. Section 3112 is the same as the last paragraph offonner Civil Code Section 
4602. The word "child" is substituted for the phrase "child or children." This is not a 
substantive change. See Section 11 (singular includes the plural). See also Section 3022 
(factors to be considered in determining best interest of child). 

NOTE: SECTION 4602 WOULD BE AMENDED BY AS 162 OF THE 1991·92 
REGULAR SESSION TO ADD "COURT APPOINTED EVALUATOR" TO WHAT 
IS NOW SECTION 3112-

CHAPTER 7. ACTION FOR EXCLUSIVE CUSTODY 
§ 3120. Independenl action for exclusive custody 

§ 3120. Independent action for exclusive custody 
3120. Without filing a petition for dissolution or legal separation, the husband or 

wife may bring an action for the exclusive custody of the children of the marriage. The 
court may, during the pendency of the action, or at the fmal bearing thereof, or 
afterwards, make such order regarding the support, care, custody, education, and 
control of the children of the marriage as may bejust and in accordance with the natural 
rights of the parents and the best interest of the children. The order may be modified 
or revoked at any time thereafter as the natural rights of the parties and the best 
interests of the children may require. 

Comment. Section 3120 continues fonner Civil Code Section 4603 without substantive 
change. See also Section 3022 (factors to be considered in determining best interest of child); 
Code Civ. Proc. § 917.7 (order not automatically stayed by appeal). 

Note: Should the proceeding under tbis cbapter be referred to as a "proceeding" 
iustead of as an ''action''? If tbis change is made, SectIon 3060 will require revision. 

CHAPTER 8. LOCATION OF MISSING PARTY OR CHILD 
§ 3130. Action by district attorney to locate missing party and child and to procure compliance with 

order to appear 
§ 3131. Action by disttict attomey where child !liken or detained in violation of custody orvisitation 

order 
§ 3132. District attomey acts on behalf of court 
§ 3133. Temporary custody order upon request of district attorney 
§ 3134. Paymenl of disttict attomey' S expenses 

§ 3130. Action by district attorney to locate missing party and child and to 
procure compliance with order to appear 

3130. If a petition to detennine custody of a child has been filed in a court of 
competent jurisdiction, or if a temporary order pending detennination of custody has 
been entered in accordance with Chapter 3 (commencing with Section 3060), and the 
whereabouts of a party in possession of the child are not known, or there is reason to 
believe that the party may not appear in the proceedings although ordered to appear 
personally with the child pursuant to Section 3411, the district attorney shall take all r- actions necessary to locate the party and the child and to procure compliance with the 

'--
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order to appear with the child for purposes of adjudication of custody. The petition 
to detennine custody may be filed by the district attorney. 

Comment. Section 3130 is the same as subdivision (a) offonner Civil Code Section 4604. 

§ 3131. Action by district attorney where child taken or detained in violation or 
custody or visitation order 

3131. H a custody or visitation order has been entered by a court of competent 
jurisdiction and the child is taken or detained by another person in violation of the -
order, the district attorney shall take all actions necessary to locate and return the child 
and the person who violated the order and to assist in the enforcement of the custody 
or visitation order or other order of the court by use of an appropriate civil or criminal 
proceeding. 

Comment. Section 3131 continues subdivision (b) of fonner Civil Code Section 4604 
without substantive change. 

§ 3132. District attorney acts on behalr or court 
3132. In performing the functions described in Sections 3130 and 3131, the district 

attorney shall act on behalf of the court and shall not represent any party to the custody 
proceedings. 

Comment. Section 3132 is the same as iust sentence of subdivision (c) of fonnerCivil 
Code Section 4604. 

§ 3133. Temporary custody order upon request or district attorney 
3133. lithe district attorney represents to the court, by a written declaration under 

penalty of perjury, that a temporary custody order is needed to recover a child who is 
being detained or concealed in violation of a court order ora parent's right to custody, 
the court may issue an order, placing temporary sole physical custody in the parent or 
person recommended by the district attorney to facilitate the return of the child to the 
jurisdiction of the court, pending further hearings. Hthe court determines that it is not 
in the best interest of the child to place temporary sole physical custody in any of the 
persons recommended by the district attorney, the court shall appoint a person to take 
charge of the child and retum the child to the jurisdiction of the court. 

Comment. Section 3133 continues the second and third sentences of subdivision (c) of 
fonner Civil Code Section 4604 without substantive change. See also Sections 140 ("sole 
physical custody" defined), 3022 (factors 10 be considered in detennining best interest of 
child). 

§ 3134. Payment or district attorney's expenses 
3134. (a) When the district attorney incurs expenses pursuant to this chapter, 

including expenses incurred in a sister state, payment of the expenses may be 
advanced by the county subject to reimbursement by the state, and shall be audited by 
the State Controller and paid by the State Treasury according to law. 
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§ 3140 

--
(b) The court in which. the custody proceeding is pending or which has continuing 

jurisdiction shall, if appropriate, allocate liability for the reimbursement of actual 
expenses incurred by the district attorney to either or both parties to the proceedings, 
and that allocation shaIl constitute a judgment for the state for the funds advanced 
pursuant to this section. The county shall take reasonable action to enforce such 
liability and shall transmit all recovered funds to the state. 

Comment. Section 3134 is the same as fonner Civil Code Section 4605. 

CHAPTER 9. CHECK TO DETERMINE 
WHETHER CHILD IS MISSING PERSON 

§ 3140. Submission of child's birth certificate to coon if parent has not appeared in proceeding; 
check to determine if child is missing penon 

§ 3140. Submission of child's birth certiticateto court if parent has not appeared 
in proceeding; check to determine if child is missing person 

3140. (a) Subject to subdivisions (b) and (c), prior to granting or modifying a 
custody order in a case in which one or both parents of the child have not appeared 
either personally or by counsel, the court shall requiIe the parent, petitioner, or other 
party appearing in the case to submit a certified copy of the child's birth certificate to 
the court. The court or its designee shall forward the certified copy of the birth 
certificate to the local police or sheriff's department which shall check with the 
National Crime Infonnation Center Missing Person System to ascertain whether the 
child has been reported missing or is the victim of an abduction and shall report the 
results of the check to the court. 

(b) If the custody matter before the court also involves a petition for the dissolution 
of marriage or the adjudication of patemity rights or duties, this section applies only 
to a case in which there is no proof of personal service of the petition on the absent 
parent. 

(c) For good cause shown, the court may waive the requirements of this section. 
Comment. Section 3140 continues fonner Civil Code Section 4604.5 without substantive 

change. See also Sections 1703 (Section 3140 applies to proceedings pursuant to Unifonn 
Parentage Act), 3415 (Section 3140 applies to proceedings pursuant to the Unifonn Child 
Custody JurisdictionAct); Welf. & Inst. Code § 11478.5 (Califomia Parent Locator Service). 

CHAPTER 10. APPOINTMENT 
OF COUNSEL TO REPRESENT CHILD 

§ 3150. Appointment of private counsel to represent child in custody or visitation proceeding 
§ 3151. Rights and duties of appointed counsel 
§ 3152. Release to counsel of reports and files of child protective agency 
§ 3153. Compensation of appointed counseJ 
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§ 3150. Appointment of private counsel to represent child in custody or visitation 

proceeding 

3150. (a) In an initial or subsequent proceeding under the Family Law Act where 
there is in issue the custody of or visitation with a minor child, the court may, if it 
determines it would be in the best interest of the minor child, appoint private counsel 
to represent the 'interests of the minor child. 

(b) Counsel, upon entering an appearance on behalf of a minor pursuant to this 
chapter, shall continue to represent that minor unless relieved by the court upon the 
substitution of other counsel by the court or for cause. 

Comment. Section 3150 is the same as subdivisions (a) and (b) of fonner Civil Code 
Section 4606 (as amended by 1990 Cal. Stat. ch. 754 § 1). See Section 85 ("Family Law Act" 
defmed). See also Section 3022 (factors to be considered in detennining best interest of 
child). 

Note: Should Section 3150 apply in any proceeding "under this code" or in any 
proceeding involving custody or, or visitation with, a minor ,child? 

§ 3151. Rights and duties of appointed counsel 

3151. (a) The child's counsel appointed under this chapter is charged with the 
representation of the child's interests. The counsel's duties, unless under the 
circumstances it is inappropriate to exercise the duty, include interviewing the child, 
reviewing the court flies and all accessible relevant records available to both parties, 
and making any further investigations as the counsel considers necessary to ascertain ') 
facts relevant to the custody or visitation hearings. Counsel may introduce and ...-/ 
examine his or her own witnesses, present arguments to the court concerning the 
child's welfare, and participate further in the proceeding to the degree necessary to 
adequately represent the child. 

(b) Counsel shall have the following rights when ordered by the court: 
(I) Reasonable access to the child with adequate notice. 
(2) Notice of any proceeding, including a request for examinations, affecting the 

child. 
(3) Access to medical and school records for the child. 
(4) The right to veto any physical or psychological examination or evaluation. for 

purposes of the proceeding, which has not been ordered by the court. 
(5) The right to assert on behalf of the child any privilege for discovery purposes. 
(6) The right to seek independent psychological or physical examination or 

evaluation of the child for purposes of the pending proceeding, upon application to the 
court. 

Comment. Section 3151 continues subdivisions (c) and (d) offonner Civil Code Section 
4606 (as amended by 1990 Cal. Stat. ch. 754 § 1) without substantive change. 

Note: Is the phrase "upon application to the court" in subdivision (b)( 6) necessary 
since the rights listed in the subdivision exist only ''when ordered by the court"? See 
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the introductory portion of subdivision (b). Should counsel have some or all of these 
rights even though there is no court order granting the right? 

§ 3152. Release to counsel of reports and files of child protective agency 

3152. (a) The child's counsel may, upon noticed motion to all parties and the local 
child protective services agency, request the court to authorize release of relevant 
repom or files, concerning the child represented by the counsel, of the relevant local 
child protective services agency. 

(b) The court shall review the reports ormes in camera in ordertodetennine whether 
they are relevant to the pending action and whether and to what extent they should be 
released to the child's counsel. 

(c) Neither the review by the court nor the release to counsel shall constitute a waiver 
of the confidentiality of the reports and fIles. Counsel shall not disclose the contents 
or existence of the reports or fIles to anyone unless otherwise permitted by law. 

Comment. Section 3152 is the same as subdivision (e) fonner Civil Code Section 4606 
(as amended by 1990 Cal. Stat. ch. 754 § I). The word ureports" has been substituted for 
urecords" in subdivision (c) to confonn to subdivisions (a) and (b). 

§ 3153. Compensation of appointed counsel 

3153. (a) H the court appoints counsel under this chapter to represent the child, 
counsel shall receive a reasonable sum for compensation and expenses, the amount of r which shall be detennined by the court. Except as provided in subdivision (b), this 

'- amount shall be paid by the parties in such proportions as the court deems just. 

c 

(b) Upon its own motion or that of a party, the court shall detennine whether both 
parties together are fmancially unable to pay all or a portion of the cost of counsel 
appointed pursuant to this chapter, and the portion of the cost of that counsel which 
the court fmds the parties are unable to pay shall be paid by the county. The Judicial 
Council shall adopt guidelines to assist in determining financial eligibility for county 
payment of counsel appointed by the court pursuant to this chapter. 

Comment. Section 3153 continues subdivisions (f) and (g) of fonnerCivil Code Section 
4606 (as amended by 1990 Cal. Stat. ch. 754 § 1) without substantive change. 

CHAPTER 11. MEDIATION OF 
CONTESTED VISITATION OR CUSTODY ISSUES 

Article 1. General Provisions 
Article 2. Mediation Where Issuance or ModifICation of Custody or Visitation Order Requested 
Article 3. Mediation of Stepparent or Grandparent Visitation 

Article 1. General Provisions 
§ 3155. Mediator to be available; qualifications of mediator 
§ 3156. Confidentiality of mediation proceeding 
§ 3157. Assessment of needs and interests of child 
§ 3158. Exclusion of counsel from mediation proceeding 
§ 31 S9. Recommendations to court 
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§ 3160. Agreement reached by parties as result of mediation . 
§ 3161. Uniform standards of practice for mediation 
§ 3162. Local court rules 

§ 3155. Mediator to be available; qualifications of mediator 

3155. Each superior court shall make available a mediator. The mediator may be 
amember of the professional staff of a family conciliation court,probation depanment, 
or mental health services agency, or may be any other person or agency designated by 
the court. In order to provide mediation services, the court is not required to institute 
a family conciliation court. The mediator shall meet the minimum qualifications 
required of a counselor of conciliation as provided in Section 6415. 

Comment. Section 3155 continues subdivision (b) of fonnerCivil Code Section 4607 (as 
amended by 1990 Cal. Stat. ch. 348 § 1) and the last sentence of subdivision (c) of former 
Civil Code Section 4351.5. See also Section 6416 (continuing instruction programs in 
domestic violence). 

§ 3156. Confidentiality of mediatiqn proceeding 

3156. Mediation proceedings under this chapter shall be held in private and shall 
be confidential. All communications, verbal or written, from the parties to the 
mediator made in a proceeding pursuant to this chapter are deemed to be official 
information within the meaning of Section 1040 of the Evidence Code. 

Comment. Section 3156 continues subdivision (d) offormer Civil Code Section 4351.5 
and subdivision (c) of former Civil Code Section 4607 (as amended by 1990 Cal. Slat. ch. 
348 § 1) without substantive change. See also Section 6419 (desnuction of records of child 
custody or visitation mediation). 

§ 3157. Assessment of needs and interests of child 

3157. In mediation proceedings under this chapter. the mediator has the duty to 
assess the needs and interests of the child involved in the controversy and is entitled 
to interview the child when the mediator considers the interview appropriate or 
necessary. 

Comment. Section 3157 continues the second sentence of subdivision (e) of former Civil 
Code Section 4351.5 and second sentence of subdivision (d) oHormer Civil Code Section 
4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) without substantive change. 

The word "child" is substituted for tbe phrase "child or children" which was used in former 
Section 4607. This is not a substantive change. See Section 11 (singular includes the plural). 

§ 3158. Exclusion of counsel from mediation proceeding 

3158 .. The mediator has authority to exclude counsel from participation in the 
mediation proceedings under this chapter where. in the discretion of the mediator, 
exclusion of counsel is deemed by the mediator to be appropriate or necessary. 

226 

) 

) 



c 

c 

'::-Division 10. Custody of Children - § 3159 

Comment. Section 3158 continues the first sentence of subdivision (e) oHonner Civil 
Code Section 4351.5 and first sentence of subdivision (d) of fonner Civil Code Section 4607 
(as amended by 1990 Cal. Slat. ch. 348 § 1) without substantive change. 

§ 3159. Recommendations to court 

3159. (a) The mediator may, consistent with local court rules, submit a 
reconunendation to the court as to the custody or visitation of the child. 

(b) The mediator may, in cases where the parties have not reached agreement as a 
result of the mediation proceedings, reconunend to the court that an investigation be 
conducted, or that other action be taken, to assist the parties to effect a resolution of 
the controversy prior to any hearing on the issues. If the mediation is pursuant to 
Article 2 (conunencing with Section 3170), the investigation shall be conducted 
pursuant to Chapter 6 (conunencing with Section 3110). 

(c) The mediator may, in appropriate cases, reconunend that mutual restraining 
orders be issued, pending detennining of the controversy, to protect the well-being of 
the child involved in the controversy. 

Comment. Section 3159 continues the fusl three sentences of subdivision (OofCivil Code 
Section 4351.5 and the first three sentences of subdivision (e) of former Civil Code Section 
4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) without substantive change except that the 
provision of subdivision (b) that the mediator may recommend to the court that "other action 
be taken" to assist the parties 10 effect a resolution of the controversy formerly applied only 
to mediation proceedings under what is now Article 2 (commencing with Section 3170). 

NOTE: AB 1620FTHE 1991·92 REGULAR SESSION WOULD AMEND SECTION 
4607 TO DELETE FROM SUBDMSION (e) OF SECTION 3159 the word "mutual". 

§ 3160. Agreement reached by parties as result or mediation 

3160. (a) An agreement reached by the parties as a result of mediation shall be 
reported to counsel for the parties by the mediator on the day set for mediation or as 
soon thereafter as practical, but prior to its being reported to the court. 

(b) No agreement shall be confmned or otherwise incorporated in an order of the 
court unless each party, in person or by his or her counsel of record, has affirmed and 
assented to the agreement in open court or by written stipulation. The agreement also 
may be so confmned or incorporated if a party fails to appear at a noticed hearing on 
the issue involved in the agreement. 

Comment. Section 3160 continues the fourth, sixth, and seventh sentences of subdivision 
(0 of fonner Civil Code Section 4351.5 and the fourth, sixth, and seventh sentences of 
subdivision (e) of former Civil Code Section 4607 (as amended by 1990 Cal. Stat. ch. 348 
§ 1). See also Section 6419 (destruction of records of child custody or visitation mediation). 

§ 3161. Uniform standards of practice for mediation 

3161. (a) Mediation of cases involving custody and visitation concerning children 
shall be governed by uniform standards of practice adopted by the Judicial Council. 

(b) The standards of practice shall include, but not be limited to, all of the following: 
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(1) Provision for the best interest of the child and the safeguarding of the rights of 

the child to frequent and continuing contact with both parents. 
(2) Facilitation of the transition of the family by detailing factors to be considered 

in decisions concerning the child's future. 
(3) The conducting of negotiations in such a way as to equalize power relationships 

between the parties. 
(c) In adopting the standards of practice, the Judicial Council shall consider 

standards developed by recognized associations of mediators and attorneys and other 
relevant standards govemingmediation of proceedings for the dissolution of marriage. 

(d) The Judicial Council shall offer training with respect to the standards to 
mediators. 

Comment. Section 3161 continues former Civil Code Section 4607.1 with revisions that 
recognize that the Judicial Council has adopted the uniform standards of practice. See also 
Sections 3022 (factors to be considered in determining best interest of child), 6419 
(destruction of records of child custody or visitation mediation), 6450 (statewide coordination 
of family mediation and conciliation services). 

Note: Should Section 3161 be omitted as obsolete, the rules baving been adopted by 
the Judicial Council? Should the section be revised to take into account mediation of 
stepparent and grandparent visitation? 

§ 3162. Local court rules 

3162. Courts shall develop local rules to respond to requests for a change of --.." 
mediators or to general problems relating to mediation. J 

Comment. Section 3162 is the same as subdivision (g) of former Civil Code Section 4607 
(as amended by 1990 Cal. Stat. ch. 348 § 1). 

Article 2. Mediation Where Issuance or 
Modification of Custody or VISitation Order Requested 

§ 3170. Mediation required 
§ 3171. Mediation of dispute couceming exisling order 
§ 3172. Purpose of mediation proceeding 
§ 3173. Mediation available even where paternity is at issue 
§ 3174. Recommendations dlat counsel be appointed for minor child 
§ 3175. Agreements reached by parties as result of mediation 
§ 3176. Separate mediation permitted where history of domestic violence 
§ 3177. Separate mediation where domestic violence prevention order 

§ 3170. Mediation required 
3170. In a proceeding where the custody of, or visitation with, a minor child is at 

issue (including but not limited to a proceeding where a temporary custody order is 

sought) and it appears on the face of the petition or other application for an order or 
modification of an order for the custody or visitation of the child that either or both 
these issues are contested, the matter shall be set for mediation of the contested issues 
prior to or concurrent with the setting of the matter for hearing. 
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Comment. Section 3170 continues the substance of the first sentence of subdivision (a) 
of fonner Civil Code Section 4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) except that 
the reference in the fanner provision to cases where the custody or visitation issue or both 
issues are contested "as provided in Section 4600, 4600.1, or 4601" has been omined as 
unnecessary. The word "child" is substituted for the phrase "child or children." This is nOI 
a substantive change. See Section 11 (singular includes the plural). 

§ 3171. Mediation of dispute concerning existing order 

3171. Upon the adoption ofa resolution by the board ofsupervisors authorizing the 
procedure, a petition also may be filed pursuant to this chapter for the mediation of a 
dispute relating to an existing order for custody or visitation. The mediation of a 
dispute concerning an existing order shall be set not later than 60 days after the filing 
of the petition. 

Comment. Section 3171 continues the second sentence of subdivision (a) offonnerCivil 
Code Section 4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) without substantive change. 

§ 3172. Purpose of mediation proceeding 

3172. The purpose of the mediation proceeding is to reduce acrimony which may 
exist between the parties and to develop an agreement assuring the child such close 
and continuing contact with both parents as is in the best interest of the child. The 
mediator shall use his or her best efforts to effect a settlement of the custody or 

".-- visitation dispute that is in the best interest of the child, consistent with the 
(....... considerations required by Section 3022. 

c 

Comment. Section 3172 continues the third and fourth sentences of subdivision (a) of 
fonner Civil Code Section 4607 (as amended by 1990 Cal. Slat. ch. 348 § 1) without 
substantive change. The word "child" is substituted for the phrase "child or children." This 
is not a substantive change. See Section 11 (singular includes the plural). See also Section 
3022 (factors to be considered in detennining best interest of child). 

§ 3173. Mediation available even where paternity is at issue 

3173. Mediation shall not be denied to the parties on the basis that paternity is an 
issue in a proceeding before the court. 

Comment. Section 3173 is the same as the fifth sentence of subdivision (a) offonnerCivil 
Code Section 4607 (as amended by 1990 Cal. Slat. ch. 348 § 1). 

§ 3174. Recommendations that counsel be appointed for minor child 

3174. Nothing in this chapter prohibits the mediator from reconunending to the 
court that counsel be appointed pursuant to Chapter 10 (commencing with Section 
3150) to represent the minor child. In making such a recommendation, the mediator 
shall inform the court of the reasons why it would be in the best interest of the minor 
child to have counsel appointed. 

Comment. Section 3174 continues subdivision (f) offonner Civil Code Section 4607 (as 
amended by 1990 Cal. Stal. ch. 348 § 1) without substantive change. The word "child" is 
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substituted for the phrase "child or children." TItis is not a.substantive change. See Section 
II (singular includes the plural). See also Section 3022 (factors to be considered .in 
detennining best interest of child). 

§ 3175. Agreements reached by parties as result of mediation 
3175. (a) An agreement reached by the parties as a result of mediation shall be 

limited to the resolution of issues relating to parenting plans, custody, orvisitation, or 
a combination thereof. 

(~) The custody orvisitation agreement may be modified at any time at the discretion 
of the court, subject to the provisions of Chapter I (commencing with Section 3020), 
Chapter 2 (commencing with Section 3040), Chapter 4 (commencing with Section 
3080), and Chapter 5 (commencing with Section 3100). 

Comment. Section 3175 continues the fifth and eighth sentences ofsubdivision (e) of 
fonner Civil Code Section 4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) without 
substantive change. 

Note: Should a broader reference be included in subdivision (b) of Section 317S? 
Should the reference be "to this code"? 

§ 3176. Separate mediation permitted where history of domestic violence 
3176. The mediator has the authority to meet with the parties separately when a 

request for separate mediation is made by one of the parties in any proceeding where 
there has been a history of domestic violence. 

Comment. Section 3176 continues the third sentence of subdivision (d) offonner Civil 
Code SeClion4607 (as amended by 1990 Cal. Stat. ch. 348 § 1) without substantive change. 
See also Section 70 ("domestic violence" defined). 

NOTE: SECI10N 3176 SHOULD BE OMIt I ED IF SECI10N 317715 REVISED 
BY AB 1620FmEI991·92 REGULAR SESSION TO ELIMlNA TETHE NEED FOR 
SECTION 3176. SEE THE NOTE TO SECI10N 3177. 

§ 3177. Separate mediation where domestic violence prevention order 
3177. (a) ht a proceeding in which mediation is required pursuant to this chapter. 

where there has beenahistory of domestic violence between the parties and a domestic 
violence prevention order is in effect. at the request of the party protected by the order 
the parties shall meet with the mediator appointed pursuant to this chapter separately 
at separate times. 

(b) Any intake form that an agency charged with providing family court services 
may require the parties to complete prior to the commencement of mediation shall 
include a provision which indicates that at the request of the party protected by the 
order the parties shall meet with the mediator appointed pursuant to this chapter 
separately at separate times. 

Comment. Section 3177 is the same in substance as fonner Civil Code Section 4607.2 
(as amended by 1990 Cal. Stat. ch. 994 § 2). See also Sections 70 (~domestic violence" 
dermed), 75 ("domestic violence prevention order" defined). 
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Note: Section 3177 remains operative only until Janpary 1, 1992, and as orthat date 
is repealed unless a later enacted statute deletes or extends that expiration date. 

Compare Section 3177 with Section 3111.5. Note that either a history or domt!l!tic 
violence OR a domestic violence prevention order being in effect is sufficient under 
Section 3111.5, whereas both arerequired under Section 3177. Should Section 3177 be 
revised to conform in this respect to Section 3111.51 

NOTE: THIS SEcnON (CIVIL CODESEcnON 4607.2) WOULD BE AMENDED 
BY AB 162 OF THE 1991·92 REGULAR SESSION. 

Article 3. Mediation of Stepparent or Grandparent Visitation 
§ 3180. Mediation where stepparent or grandparent visillltion order requested in dissolution or 

nulHIy proceeding 
§ 3181. Agreement reacbed by parties as result of mediation 
§ 3182. Hearing on visitation rights 
§ 3183. Norice of mediation or bearing 

§ 3180. Mediation where stepparent or grandparent visitation order requested 
in dissolution or nullity proceeding 

3180. (a) IT a stepparent or grandparent has petitioned or otherwise applied for an 
order of reasonable visitation rights puISuant to Section 310 I or 3102, the court shall 
set the matter of visitation rights for mediation. The purpose of the mediation is to 
effect a settlement of the issue of visitation rights of all parties that is in the best interest 
of the child 

(b) A natural or adoptive parent who is not a party to the proceeding is not required 
to participate in the mediation proceeding, but failure to participate is a waiver of that 
parent's right to object to any settlement reached by the other parties during mediation 
or to require a hearing on the matter. 

Comment. Subdivision (a) of Section 3180 is the same as the flfSt two sentences of 
subdivision (c) of fonner Civil Code Section 4351.5. Subdivision (b) is the same as 
subdivision (g) of fonner Civil Code Section 4351.5. See also Section 3022 (factors to be 
considered in detennining best interest of child). 

§ 3181. Agreement reached by parties as result of mediation 

3181. (a) An agreement reached by the parties as a result of mediation shall be 
. limited to the resolution of issues relating to visitation. 

(b) The agreement may be modified at any time at the discretion of the court, subject 
to the provisions of Sections 310 1 and 3102. 

Comment. Section 3181 is the same as the fifth and eighth sentences of subdivision (0 
offormer Civil Code Section 4351.5. 

§ 3182. Hearing on visitation rights 

3182. IT the issue of visitation rights of all parties is not settled by agreement of all 
parties who participate in mediation,the mediator shall so inform the court in writing 
and the court shall set the matter of visitation rights for hearing. Each natural or 
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adoptive parent and the stepparent or grandparent se<:king visitation rights shall be 
given an opportunity to appear and be heard on that issue. 

Comment. Section 3182 is the same as subdivision (h) of fonner Civil Code Section 
4351.5. 

§ 3183. Notice or mediation or hearing 
3183. Notice of mediation and of any hearing to be held pursuant to this article shall 

be given to the stepparent or grandparent seeking visitation rights, to each of the 
parents of the child, and to each counsel of record of each of the parties to any 
proceeding under Section 2250 or 2330 with regard to their marriage. The notice shall 
be given by certified mail, return receipt requested, postage prepaid, to the last known 
address of each of the parents and his or her counsel. 

Comment. Section 3183 continues subdivision (i) offonner Civil Code Section 4351.5 
without substantive change. 

CHAPTER 12. COUNSELING OFPARENfS AND CHILD 
§ 3190. Order requiring counseling 
§ 3191. Purpose of counseling 
§ 3192. Separate counseling where protective Older against domestic violence 

§ 3190. Order requiring counseling 
3190. (a) In a proceeding under the Family Law Act where custody of, orvisitation 

with, a minor child is at issue, the coun may require the parents of the child who are ~ 

involved in the custody or visitation dispute, and the minor child, to participate in J 
outpatient counseling with a licensed mental health professional, or through other 
community programs and services that provide appropriate counseling, including, but 
not limited to, mental health or substance abuse services, for not more than six months 
if the court fmds both of the following: 

(1) The dispute between the parents or between a parent and the child poses a 
substantial danger to the best interest of the child. 

(2) The counseling is in the best interest of the child. 
(b) The coon shall fIX the cost and shall order the entire cost of the services to be 

borne by the parties in such proponion as the coon deems reasonable. 
(c) The court, in its fmding, shall set forth reasons why it has found both of the 

following: 
(I) The dispute poses a substantial danger to the best interest of the child and the 

counseling is in the best interest of the child. 
(2) The financial burden created by the court order for counseling does not otherwise 

jeopardize a party's other fmancial obligations. _ 
(d) The court shall not order the parties to return to court upon the completion of 

counseling. Eitherparty may fIle anew orderto show cause or motion after counseling 
has been completed, and the conn may again order counseling consistent with the 
provisions of this chapter. 
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Comment. Section 3190 continues Ihe fust paragraph pf subdivision (a) oHormer Civil 
Code Section 4608.1 without substantive change. See Section 85 ("Family Law Act" 
defmed). See also Section 3022 (factors to be considered in determining best interest of 
child). 

Note: Should ''under this code" be substituted for "under the Family Law Ad" in 
Section 3190 or should the introdudoryclause ofSedion3190 read: "In any proceeding 
where custody or, or visitation with, a minor child is at issue, "? 

§ 3191. Purpose of counseling 

3191. The counseling pUISuant to this chapter shall be specifically designed to 
facilitate communication between the parties regarding their minor child's best 
interest, to reduce conflict regarding visitation or custody, and to improve the quality 
of parenting skills of each parent. 

Comment. Section 3191 is the same as the second paragraph of subdivision (a) oHarmer 
Civil Code Section 4608.1. See also Section 3022 (factors to be considered in determining 
best interest of child). 

§ 3192. Separate counseling where protective order against domestic violence 

3192 In a proceeding in which counseling is ordered pursuant to this chapter, where 
there has been a history of domestic violence between the parties and a domestic 
violence prevention order is in effect, at the request of the party protected by the order 
the parties shall meet with the mental health professional, or attend other community 
programs or services. separately at separate times. 

Comment. Section 3192 continues subdivision (b) offormer Civil Code Section 4608.1 
without substantive change. See also Sections 70 ("domestic violence" defmed), 75 
("domestic violence prevention order" defined). 

Note: Section 3192 remains operative only untilJanuary 1,1992 unless the expiration 
provision is deleted or the date extended. AD 162 of the 1991-92 Regular Session would 
delete the expiration provision. 

Compare Section 3192 with Section 3111.5. Note that either a history or domestic 
violence OR a domestic violence prevention order being in effect is suffICient under 
Section 3111.5, whereas both are required under Section 3192. Should Section 3192 be 
revised to conrorm in this respect to. Section 3111.5? See also the Note to Section 3177. 

Section 3192 would be revised by AD 162 of the 1991-92 Regular Session. 

PART 3. FREEDOM FROM PARENTAL CUSTODY AND CONTROL 
Chapter 1. General Provisions 
Chapter 2. Circumstances Where Proceeding may be Brought 
Chapter 3. Procedure 

CHAPTERl.GENERALPROV~IONS 
§ 3200. Purpose of part 
§ 3201. Liberal construction 
§ 3202. Proceeding to declare minor free from parental custody and control 
§ 3203. Effect of declaration . 
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§ 3204. Appointment of person 10 act on child's behalf; further notice 
§ 3205. Persons entitled to inspect petitions, reports, and records 
§ 3206. No filing fee 
§ 3207. Nonapplication of certain other statutory provisions in proceeding under this part 
§ 3208. Child adjudged to be dependent child after January 1, 1989 

Note: The proceeding under tbis part is designated as a "proceeding" rather than as 
"an action." Under former law, the proceeding was generally referred to as an "action." 

The word "child" is used consistently in this part. Formerly, the WOf'd "child" and 
"minor" were used interchangeably. Nevertheless, only a minor child (one under 18 
years of age) can be declared free from the custody and control of eitber or botb 01 his 
or ber parents. See Sections 3202 and 3220. 

§ 3200. Purpose of part 
3200. The pwpose of this part is to serve the welfare and best interest of a child by 

providing the stability and security of an adoptive home when those conditions are 
otherwise missing from the child's life. 

Comment. Section 3200 continues the first sentence of fonner Civil Code Section 232.6 
without substantive change. See also Section 3022 (factors to be considered in detennining 
best interest of cbild). 

§ 3201. Liberal construction 

3201. The provisions of this part shall be liberally construed to serve and protect 
the interests and welfare of the child. 

Comment. Section 3201 continues the lust sentence offonner Civil Code Section 232.5 
without substantive change. 

§ 3202. Proceeding to declare minor free from parental custody and control 
3202. Aproceeding may be brought under this part forthe purpose of having a minor 

child declared free from the custody and control of either or both ofhis or her parents. 

Comment. Section 3202 continues a ponion of the introductory portion of subdivision 
(a) of fonner Civil Code Section 232 (as amended by 1990 Cal. Stat. ch. 1363 § 5) without 
substantive change. See also Section 3220. 

§ 3203. Effect of declaration 
3203. A declaration of freedom from parental custody and control pursuant to this 

part terminates all parental rights and responsibilities with regard to the child. 

Comment. Section 3203 continues the second sentence of former Civil Code Section 
232.6 without substantive change. 

§ 3204. Appointment of person to act on child's behalf; further notice 

3204. In a proceeding under this part, the court may appoint a suitable party to act 
in behalf of the child and may order such further notice of the proceedings to be given 
as the court deems proper. 

Comment. Section 3204 continues the substance offormer Civil Code Section 237. 
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§ 3205. Persons entitled to inspect petitions, reports, and records 
3205. (8) A petition filed in a superior court proceeding under this part or a report 

of the probation officer or county department designated by the board of supervisors 
to administer the public social services program filed in a proceeding under this part 
may be inspected only by the following persons: 

(1) Court personnel. 
(2) The child who is the subject of the proceeding. 
(3) The parents or guardian of the child. 
(4) The attorneys for the parties. 
(5) Any other person designated by the judge of the superior court. 
(b) Inaproceeding before the court of appeal or Supreme Court to review ajudgment 

or order entered in a superior court proceeding under this part, the superior court 
record and briefs filed by the parties may be inspected only by the following persons: 

(I) Court personnel. 
(2) A party to the proceeding. 
(3) The attorneys for the parties. 
(4) Any other person designated by the presiding judge of the court before which the 

matter is pending. 
(c) Notwithstanding any other provision of law, if it is believed that the welfare of 

the child will be promoted thereby, the superior court and the probation officer may 
furnish information, pertaining to a petition under this part. to any of the following: 

(1) The State Department of Social Services. 
(2) A county welfare department. 
(3) A public welfare agency. 
(4) A private welfare agency licensed by the State Department of Social Services. 

Comment. Subdivisions (a) and (b) of Section 3205 continue former Civil Code Section 
233.5 without substantive change. Subdivision (c) continues fonner Civil Code Section 
233.6 without substantive change. 

Note: Should ''if the court determines" be substituted for "if it is believed" in 
subdivision (c) 01 Section 3205 to make clear whether a court order is required and who 
makes the determination to furnish the information? 

§ 3206. No tiling fee 

3206. There shall be no filing fee charged for a proceeding brought under this part. 

Comment. Section 3206 continues the second sentence offormer Civil Code Section 233 
without substantive change. 

Note: Does Section 320(; mean that no filing fee is charged for filing any paper in a 
proceeding under this part or does it mean that no filing fee is charged for filing a 
petition under this part? 
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§ 3207. Nonapplication or certain other statutory provisions in proceeding under 
this part 

3207. Sections 3020, 3021, 3040 to 3043, inclusive, and 3409 do not apply in a 
proceeding under this part. 

Comment. Section 3207 continues subdivision (d) of fonner Civil Code Section 232 (as 
amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

§ 3208. Child adjudged to be dependent child after January 1, 1989 

3208. 'This part does not apply to a minor adjudged a dependent child of the juvenile 
court pursuant to subdivision (c) of Section 360 of the Welfare and Institutions Code 
on and after January I, 1989, during the period in which the minoris a dependent child 
of the court. For those minors, Section 366.26 of the Welfare and Institutions Code 
and Sections 7604 to 7606, inclusive, and 7700 and Chapter 5 (commencing with 
Section 1760) of Part 8 of Division 4 of this code provide the exclusive means for the 
tennination of parental rights. 

Comment. Section 3208 continues subdivision (e) of fonner Civil Code Section 232 (as 
amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

CHAPTER 2. CIRCUMSTANCES 
WHERE PROCEEDING MAYBE BROUGHT 

§ 3220. Proceeding to declare minor free from parental custody and conlrol 

J 

§ 3221. Oear and Convincing evidence -" 
§ 3222. Abandoned child ~i 
§ 3223. Neglected or cruelly treated child 
§ 3224. Child whose parents under disability because of use of alcohol or conlrolled substance or 

being morally depraved 
§ 322S. Child whose parent convicted of felony 
§ 3226. Child whose parent declared to be developmentally disabled or mentally ill 
§ 3227. Child whose parent is mentally disabled 
§ 3228. Child in supervised out-cl'-home placement for one year period 
§ 3229. Child found 10 be dependent child and reunification services nOlIO be provided 

§ 3220. Proceeding to declare minor free from parental custody and control 
3220. Aproceeding may be brought under this part for the purpose of having a child 

under the age of 18 years declared free from the custody and control of either or both 
of his or her parents if the child comes within any of the descriptions set out in this 
chapter. 

Comment. Section 3220 continues a portion of the introductory portion of subdivision 
(a) of former Civil Code Section 232 (as amended by 1990 Cal. Stat. ch. 1363 § 5) without 
substantive change. 1his section limits a proceeding under this chapter to case where the child 
(1) is under the age of 18 and (2) comes within any of the descriptions set out in this ch!lpter. 

§ 3221. Clear and convincing evidence 

3221. A fmding pursuant to this chapter shall be supported by clear and convincing 
evidence. 
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Comment. Section 3221 is the same as a portion of subdivision (c) offonner Civil Code C Section 232 (as amended by 1990 Cal. Stat. ch. 1363 § 5). 

c 

§ 3222. Abandoned child 

3222. (a) Aproceeding under this pan may be brought where the child has been left 
without provision for the child's identification by his or her parent or parents or by 
others or has been left by both of his or her parents or his or her sole parent in the care 
and custody of another for a period of six months or by one parent in the care and 
custody of the other parent fora period of one year without any provision for the child's 
suppon, or without communication from the parent or parents, with the intent on the 
pan of the parent or parents to abandon the child. 

(b) The failure to provide identification, failure to provide suppon, or failure to 
communicate is presumptive evidence of the intent to abandon. If the parent or parents 
have made only token efforts to suppon or communicate with the child, the coon may 
declare the child abandoned by the parent or parents. 

(c) If the child has been left without provision for the child's identification and the 
whereabouts of the parents are unknown, a petition may be fded after the 1 20th day 
following the discovery of the child and citation by publication may be commenced. 
The petition may not be heard until after the 180th day following the discovery of the 
child. 

Comment. Section 3222 continues subdivision (a)(l) of funner Civil Code Section 232 
(as amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

§ 3223. Neglected or cruelly treated child 

3223. (a) A proceeding under this pan may be brought where all of the following 
requirements are satisfied: 

(I) The child has been neglected or cruelly treated by either or both parents. 
(2) The child has been a dependent child of the juvenile coon under any subdivision 

of Section 300 of the Welfare and Institutions Code and the parent or parents have been 
deprived of the child's custody for one year prior to the filing of a petition pursuant 
to this pan. 

(b) Physical custody by the parent or parents for insubstantial periods of time does 
not interrupt the running of the one-year period. 

Comment. Section 3223 continues subdivision (a)(2) of fonner Civil Code Section 232 
(as amended by 1990 Cal. Stat. ch. 1363 § 5) without substamive change. 

§ 3224. Child whose parents under disability because of use of alcohol or 
controlled substance or being morally depraved 

3224. (a) As used in this section, "disability" means any physical or mental 
incapacity which renders the parent or parents unable to adequately care for and 
control the child. 
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(b) A proceeding under this part may be brought where all of the following 
requirements are satisfied: 

(1) The child is one whose parent or parents (i) suffer a disability because of the 
habitual use of alcohol, or any of the controlled substances specified in Schedules I 
to V, inclusive, of Division 10 (commencing with Section 11000) of the Health and 
Safety Code, except when these controlled substances are used as part of a medically 
prescribed plan, or (ii) are morally depraved. 

(2) The child has been a dependent child of the juvenile court, and the parent or 
. parents have beendeprived of the child's custody continuously for one year immediately 
prior to the filing of a petition pursuant to this part. 

(c) Physical custody by the parent or parents for insubstantial periods of time does 
not interrupt the running of the one-year period. 

Comment. Section 3224 continues subdivision (a)(3) of former Civil Code Section 232 
(as amended by 1990 Cal. Stat. th. 1363 § 5) without substantive change. 

§ 3225. Child whose parent convicted of felony 

3225. A proceeding under this part may be brought where both of the following 
requirements are satisfied: 

(a) The child is one whose parent or parents are convicted of.a felony. 
(b) The facts of the crime of which the parent or parents were convicted are of such 

a nature so as to prove the unfitness of the parent or parents to have the future custody 
and control of the child. 

Comment. Section 3225 continues subdivision (a)(4) of former Civil Code Section 232 
(as amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

§ 3226. Child whose parent declared to be developmentally disabled or mentally 
ill 

3226. A proceeding under this part may be brought where both of the following 
requirements are satisfied: 

(a) The child is one whose parent or parents have been declared by a court of 
competent jurisdiction, whereversituated, to be developmentally disabled or mentally 
ill. 

(b) In the state or country in which the parent or parents reside or are hospitalized, 
the Director of Mental Health or the Director of Developmental Services, or their 
equivalent, if any, and the superintendent of the hospital, if any, of which the parent 
or parents are inmates or patients, certify that the parent or parents so declared to be 
developmentally disabled or mentally ill will not be capable of supporting or 
controlling the child in a proper manner. ' 

Comment. Section 3226 continues subdivision (a)(5) of fonner Civil Code Section 232 
(as amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 
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§ 3227. Child whose parent is mentally disabled . 

3227. (a) As used in this section, "mentally disabled" means that a parent or parents 
suffer a mental incapacity or disorder which renders the parent or parents unable to 
adequately care for and control the child. 

(b) Aproceeding under this part may be brought where the child is one whose parent 
or parents are mentally disabled and are likely to remain so in the foreseeable future. 

(c) Except as provided in subdivision (d), the evidence of any two experts, each of 
whom shall be either a physician and surgeon, certified either by the American Board 
of PSYchiatry and Neurology or under Section 6750 of the Welfare and Institutions 
Code, or a licensed psychologist who has a doctoral degree in psychology and at least 
five years of postgraduate experience in the diagnosis and treatment of emotional and 
mental disorders, is required to support a rmding under this section. 

(d) Hthe parent or parents reside in anotber state orin a foreign country, the evidence 
required by this section may be supplied by the affidavits of two experts, each of whom 
shall be either: 

(1) A physician and surgeon who is a resident of that state or foreign country, and 
who has been certified by a medical organization or society of that state or foreign 
country to practice psychiatric or neurological medicine; or 

(2) Alicensed psychologist who has a doctoral degree in psychology and at least five 
years of postgraduate experience in the diagnosis and treatment of emotional and 
mental disorders and who is licensed in that state or authorized to practice in that 
country. 

(e) H the rights of a parent are sought to be terminated pursuant to this section, and 
the parent has no attorney, the court shall appoint an attorney for the parent pursuant 
to Article 4 (commencing with Section 3260), whether or not a request for the 
appointment is made by the parent. 

Comment. Section 3227 continues subdivision (a)(6) of fonnet Civil Code Section 232 
. (as amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

§ 3228. Child in supervised out-of-home placement for one year period 

3228. (a) A proceeding under this part may be brought where all of the following 
requirements are satisfied: 

(I) The child is one who has been in out-of·home placement under the supervision 
of the juvenile court, the county welfare department, or other public orprivate licensed 
child-placing agency for a one-year period. 

(2) The court fmds that return of the child to the child's parent or parents would be 
detrimental to the child and that the parent or parents have failed during the one-year 
period, and are likely to fail in the future, to maintain an adequate parental relationship 
with the child, which includes providing both a home and care and control for the 
child. 
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(b) Ii the child has been adjudged a dependent child Gf the juvenile court and placed 
in out-of-home placement pursuant to Section 361 of the Welfare and Institutions 
Code, the one-year period is calculated from the date of the dispositional hearing at 
which the child was placed in out-of-home placement pursuant to that section. 

(c) lithe child is in placement under the supervision of a county welfare department 
or other public or private licensed child-placing agency, pursuant to a voluntary 
placement, as described in Section 16S07.4 of the Welfare and Institutions Code, the 
one-year penod is calculated from the date the child entered out-of-home placement. 

(d) Trial placement of the child in the physical custody of the parent or visitation of 
the child with the parent during the one-year period, when the trial placement or 
visitation does not result in permanent placement of the child with the parent, does not 
intemJpt the running of the one-year period. .. 

(e) The court shall make a detennination that reasonable services have been 
provided or offered to the parents which were designed to aid the parents to overcome 
the problems which led to the deprivation or continued loss of custody and that despite 
the availability of these services, return of the child to the parents would be detrimental 
to the child. The probation officer or social worker currently assigned to the case of 
the child shall appear at the tennination proceedings. If the child has been adjudged 
to be a dependent child of the court pursuant to Section 300 of the Welfare and 
Institutions Code, the court shall review and consider the contents of the juvenile court 
me in detennining if the services offered were reasonable under the circumstances. 

Comment. Section 3228 continues subdivision (aX7) of fonner Civil Code Section 232 ) 
(as amended by 1990 Cal. Stat. ch. 1363 § S) without substantive change. 

§ 3229. Child found to be dependent child and reunification services not to be 
provided 

3229. A proceeding under this part may be brought where both of the following 
requirements are satisfied: 

(a) The child has been found to be a dependent child of the juvenile court. 
(b) The juvenile court has determined, pursuant to paragraph (3), (4), or (S) of 

subdivision (b ) of Section 361.S of the Welfare and Institutions Code, that reunification 
services shall not be provided to the child's parent or guardian. 

Comment. Section 3229 continues subdivision (a)(8) of fonner Civil Code Section 232 
(as amended by 1990 Cal. Stat. ch. 1363 § 5) without substantive change. 

CHAPTER 3. PROCEDURE 
Article 1. Authorized Petitioners 
Article 2. Venue 
Article 3. Investigation and Report 
Article 4. Appointment of Counsel 
Article S. Time for Hearing; Continuance 
Article 6. Notice of Proceeding and Attendance at Hearing 
Article 7. Hearing and Subsequent Proceedings 
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Article 1. Autborized Petitioners 
§ 3230. Petition by private or public adoption agency or state or county agency 
§ 3231. RighI of interested person to file petition 

§ 3230 

§ 3230. Petition by private or public adoption agency or state or county agency 

3230. (a) A petition may be ided under this part for an order or judgment declaring 
a child free from the custody and control of either or both of his or her parents by any 
of the following: 

(1) The State Department of Social Services, a county welfare department, a 
licensed private or public adoption agency, a county adoption department, or a county 
probation department which is planning adoptive placement of the child with a 
licensed adoption agency. 

(2) The State Department of Social Services acting as an adoption agency in counties 
which are not served by a county adoption agency. 

(b) The fact that a child is in a foster care home subject to the requirements of Chapter 
3 (commencing with Section 15(0) of Division 2 of the Health and Safety Code does 
not prevent the filing of a petition under subdivision (a). 

(c) The county counselor, if there is no county counsel, the district attorney of the 
county specified in Section 3240 shall, in a proper case, institute the proceeding upon 
the request of any of the state or county agencies mentioned in subdivision (a). The 
proceeding shall be instituted pursuant to this part within 30 days of the request. 

(d) H, at the time of the filing of a verified petition by a department or agency 
specified in subdivision (a), the child is in the custody of the petitioner, the petitioner 
may continue to have custody of the child pending the hearing on the petition unless 
the court, in its discretion, makes such other order regarding custody pending the 
hearing as it fmds will best serve and protect the interest and welfare of the child. 

Comment. Section 3230 is the same as fonner Civil Code Section 232.9. See also Section 
3231 (any interested person may file petition). 

Note: Subdivision (d) refers to a "verified" petition. Should there be a general 
requirement that all petitions under the Family Code be verified? 

§ 3231. Right of interested person to file petition 

3231. Any interested person may fde a petition under this part for an order or 
judgment declaring a child free from the custody and control of either or both of his 
or her parents. 

Comment. Section 3231 is the same as a portion ofthe flISt sentence offonner Civil Code 
Section 233. 

Article 2. Venue 
§ 3240. Venue 

§ 3240. Venue 
3240. The petition shall be fded in the superior court of: 
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(a) The county in which a minor described in Chapter 2 (commencing with Section 
3220) resides or is found; or 

(b) The countY in which any of the acts which are set forth in Chapter 2 (commencing 
with Section 3220) are alleged to have occurred. 

Comment. Section 3240 is the same as a portion of the first sentence of fonner Civil Code 
Section 233. 

Article 3. Investigation and Report 
§ 3250. Investigation of circumstances of child 
§ 3251. Report and recommendations to court 

§ 3250. Investigation of circumstances of child 

3250. Upon the filing of a petition under Section 3231, the clerk of the court shall, 
in accordance with the direction of the court, immediately notify the juvenile 
probation officer, or the county department designated by the board of supervisors to 
administer the public social services program, who shall immediately investigate the 
circumstances of the child and the circumstances which are alleged to bring the child 
within any of the provisions of Chapter 2 (commencing with Section 3220). 

Comment. Section 3250 continues the third sentence of fonner Civil Code Section 233 
without substantive change. Section 3250 does not require the notice and investigation if the 
petition is fIled under Section 3230 (petition by licensed private or public adoption agency 
or state or county agency). 

Note: Under existing practice, is the investigation and report required when the 
petition is filed by a licensed private or public adoption agency or state or county 
agency? If so, the introductory clause of Section 3250 should be revised to conform to 
existing practice. 

§ 3251. Report and recommendations to court 

3251. (a) The juvenile probation officer or the county department shall render to the 
court a written report of the investigation with a recommendation to the court of the 
proper disposition to be made in the proceeding in the best interest of the child 

(b) The report shall include all of the following: 
(1) A statement that the person making the report explained to the child the nature 

of the proceeding to end parental custody and control. 
(2) A statement of the child's feelings and thoughts concerning the pending 

proceeding. 
(3) A statement of the child's attitude towards his or her parent or parents and 

particularly whether or not the child would prefer living with his or her parent or 
parents. 

(4) A statement that the child was informed of his or her right to attend the hearing 
on the petition and the child's feelings concerning attending the hearing. 

(c) If the age, or the physical, emotional, or other condition of the child precludes -., 
the child's meaningful response to the explanations, inquiries, and information J 
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required by subdivision (b), a description of the condition shall satisfy the requirement 
of that subdivision. 

(d) The court shall receive the report in evidence and shall read and consider its 
contents in rendering the court's judgment. 

Comment. ,Section 3251 is the same as the last portion of former Civil Code Section 233. 
See also Section 3022 (factors to be considered in determining best interest of child). 

Article 4. Appointment of Counsel 
§ 3260. Procedure for appointment of counsel 
§ 3261. Appointment to protect interests of child 
§ 3262. Appoinunent of counsel for parent 
§ 3263. Compenaation and expenses of private appointed counsel 
§ 3264. Continuance 

§ 3260. Procedure for appointment of counsel 

3260. At the beginning of the proceeding on a petition med pursuant to this part, 
counsel shall be appointed as provided in this article. The public defender or private 
counsel may be appointed as counsel pursuant to this article. The same counsel shall 
not be appointed to represent both the child and his or her parent. 

Comment. Section 3260 continues the introductory portion, the second sentence of 
subdivision (b), and the f1lst sentence of subdivision (c) of former Civil Code Section 237.5 
without substantive change. See also Sections 3227(e) (mandatory appointment of counsel 
for mentally disabled parent), 3295 (appointment of counsel for indigent appellant). 

§ 3261. Appointment to protect interests of child 

3261. The court shall consider whether the interests of the child require the 
appointment of counsel. H the court fmds that the interests of the child require 
representation by counsel, the court shall appoint counsel to represent the child, 
whether or not the child is able to afford counsel. The child shall not be present in court 
unless the child so requests or the court so orders. 

Comment. Section 3261 continues subdivision (a) offormer Civil Code Section 237.5 
without substantive change. The section has been reworded to make it more concise. 

§ 3262. Appointment of counsel for parent 

3262. If a parent appears without counsel and is unable to afford counsel, the court 
shall appoint counsel for the parent, unless such representation is knowingly and 
intelligently waived. 

Comment. Section 3262 continues the first sentence of subdivision (b) of former Civil 
Code Section 237.5 without substantive change. 

§ 3263. Compensation and expenses of private appointed counsel 

3263. Private counsel appointed under this article shall receive a reasonable sum 
for compensation and expenses, the amount of which shall be determined by the court. 
The amount so determined shall be paid by the real parties in interest, other than the 
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child, in such proportions as the court deems just. HoV(ever, if the court fmds that any 
of the real parties in interest are unable to afford counsel, the amount shall be paid out ) 
of the general fund of the county. 

Comment. Section 3263 continues the second, third, and founh sentences of subdivision 
(c) of fonner Civil Code Se<:tion 237.5 without substantive change. 

§ 3264. Continuance 
3264. The court may continue the proceeding for not to exceed 30 days as necessary 

to appoint counsel and to enable counsel to become acquainted with the case. 

Comment. Section 3264 continues subdivision (d) of former Civil Code Section 237.5 
without substantive change. For a general provision on continuances, see Section 3271. 

Article 5. Time for Hearing; Continuance 
§ 3270. TlD1e for bearing; precedence over olber matters; continuance 
§ 3271. Continuance of bearing 

§ 3270. Time for hearing; precedence over other matters; continuance 
3270. (a) It is the public policy of this state that judicial proceedings to declare a 

child free from parental custody and control shall be fuUy determined as expeditiously 
as possible. 

(b) Notwithstanding any other provision of law, a proceeding to declare a child free 
from parental custody and control pursuant to this part shall be set for trial not more 
than 45 days after filing notification therefor and completion of service thereon in the 
marmer prescribed by law for service of civil process. The matter so set has 
precedence over all other civil matters on the date set for trial. 

(c) The court may continue the proceeding as provided in Section 3264 or Section 
3271. 

Comment. Section 3270 continues subdivisions (a) and (b) offormer Civil Code Section 
232.3 with the addition of a reference in subdivision (c) to Section 3271. . 

Note: Is there an inconsistency between the requirement ofsubdivision (b) that 
service be "in the manner prescribed by law lor service of civil process" and the 
provisions of Article 6 (commencing with Section 3280) which specily the manner 01 
service? What is the meaning or the language in subdivision (b) "after rding notilication 
theretor".? See Section 3281 which supenedes subdivision 98) or rormer Civil Code 
Section 235 which required that specified relatives ''shall be notified or the proceedings 
by service or a citation advising the penon or penons that they may appear at the time 
and place stated in the citation." Should ''oot more than 45 days after completion or 
service in compliance with Article 6 (commencing with Section 3280)" be substituted 
in subdivision (b) or Section 3270 ror the language ''oot more than 45 days after filing 
notification therefor and completion or service thereon in the manner prescribed by law 
ror service of civil process"? 

244 



c 

c 

-Oivision lO. Custody of Children § 3271 

§ 3271. Continuance of hearing 
3271. (a) A continuance may be granted only upon a showing of good cause. 

Neither a stipulation between counsel nor the convenience of the parties is in and of 
itself a good cause. 

(b) Unless the court for good cause entertains an oral motion for continuance, 
written notice of a motion for a continuance of the hearing shall be fIled within two 
court days of the date set for the hearing, together with affidavits or declarations 
detailing specific facts showing that a continuance is necessary. 

(c) A continuance shall be granted only for that period of time shown to be necessary 
by the evidence considered at the hearing on the motion. Whenever a continuance is 
granted, the facts proven which require the continuance shall be entered upon the 
minutes of the court. 

Comment. Section 3271 continues subdivision (c) offormer Civil Code Section 232.3 
without substantive change. See also Section 3264 (continuance for not to exceed 30 days 
as necessary to appoint counsel and to enable counsel to become acquainted with the case). 

Article 6. Notice of Proceeding and Attendance at Hearing 
§ 3280. Citation requiring attendance at bearing 
§ 3281. Service of citation on parents or relatives 
§ 3282. Service on parent who cannot be found or whose residence is unknown 
§ 3283. Failure to comply with citation as contempt 
§ 3284. Admission of public to proceeding 

§ 3280. Citation requiring attendance at hearing 
3280. (a) Upon the filing of the petition, a citation shall issue requiring any person 

having the custody or control of the child, or the person with whom the child is, to 
appear at a time and place stated in the citation. 

(b) The citation shall also require the person to appear with the child except that, if 
the child is under the age of 10, appearance with the child is required only upon order 
of the court after necessity has been shown. 

(c) Service of the citation shall be made in the manner prescribed by law for service 
of civil process at least 1 o days before the time stated in the citation for the appearance. 

Comment. Section 3280 continues the fll'St paragraph of former Civil Code Section 234 
without substantive change. The requirement that service "be made in the manner prescribed 
by law for service of civil process" is drawn &om the last portion of subdivision (b) offormer 
Civil Code Section 232.3. 

§ 3281. Service of citation on parents or relatives 
3281. (a) Notice of the proceeding shall be given by service of a citation on the father 

or mother ofthe child, if the place of residence of the father or mother is known to the 
petitioner. If the place of residence of the father or mother is not known to the 
petitioner. then the citation shall'be served on the grandparents and adult brothers, 
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sisters, uncles, aunts, and fIrst cousins of the child, if there are any and if their 
residences and relationships to the child are known to the petitioner. 

(b) The citation shall advise the person or persons that they may appear at the time 
and place stated in the citation. The citation shall also advise the person or persons 
of the rights and procedures set forth in Article 4 (commencing with Section 3260). 
If the petition is ftled for the purpose of freeing the child for placement for adoption, 
the citation shall so state. 

(c) The citation shall be served in the manner provided by law for the service of a 
summons in a civil action, other than by publication. If one parent has relinquished 
his or her child for the purpose of adoption, or has signed a consent for adoption as 
provided in Sections 7700, 7814, or 8003, notice as provided in this section need not 
be given to the parent who has signed the relinquishment or consent. 

(d) Service of the citations required by this section shall be made at least 10 days 
before the time stated in the citation for the appearance. 

Comment. Section 3281 continues subdivision (a) offonner Civil Code Section 235 (as 
alliended by 1990 Cal. Stat. ch. 1363 § 6) without substantive change. 

§ 3282. Service on parent who cannot be round or whose residence is unknown 

3282. (a) If the father or mother of the child or a person alleged to be or claiming 
to be the father or mother cannot, with reasonable diligence, be served as provided for 
in Section 3281, or if his or her place of residence is not known to the petitioner, the 
petitioner or the petitioner'S agent or attorney shall make and me an affidavit, which ) 
shall state the name of the father or mother or alleged father or mother and his or her 
place of residence, if known to the petitioner, and the name of the father or mother or 
alleged father or mother whose place of residence is unknown to the petitioner. 

(b) Upon the fding of the affidavit, the coun shall make an order that (1) the service 
shall be made by the publication of a citation requiring the father or mother or alleged 
father or mother to appear at the time and place stated in the citation and (2) the citation 
shall be published pursuant to Section 6064 of the Government Code in a newspaper 
to be named and designated in the order as most likely to give notice to the father or 
mother or alleged father or mother to be served. 

(c) In case of publication where the residence of a parent or alleged parent is known, 
the court shall also direct a copy of the citation to be forthwith served upon that parent 
or alleged parent by mail by deposit in the post office properly addressed and with the 
postage thereon fully prepaid, directed to that parent or alleged parent at his or her 
place of residence. When publication is ordered, service of a copy of the citation in 
the manner provided for in Section 3281 is equivalent to publication and deposit in the 
post office. 

(d) If one or both of the parents of the child is unknown or if the name of either or 
both of the child's parents is uncenain, that fact shall be set forth in the affIdavit and 
the coun shall order the citation to be directed to either the father or the mother, or both, 
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of the child, narning and otherwise describing the chi,ld, and to all persons claiming 
r- to be the father or mother of the child. 
~ (e) Service is complete at the expiration of the time prescribed by the order for 

c 

publication or when service is made as provided for in Section 3281, whichever event 
shall fust occur. 

Comment. Section 3282 continues subdivision (b) offonner Civil Code Section 235 (as 
amended by 1990 Cal. Stat. ch. 1363 § 6) without substantive change. 

Note: Why does subdivision (b) 01 Section 3282 REQUIRE the rather or mother to 
appear whereas Section 3281 advises that they MAY appear at the time and place stated 
in the citation? Compare Section 3280 which requires attendance 01 a person having 
custody or control 01 the minor or of a person with whom the minor is. 

§ 3283. Failure to comply with citation as contempt .. 
3283. If a person personally served with a citation within this state as provided in 

Section 3280 fails without reasonable cause to appear and abide by the order of the 
court, or to bring the child before the court if so required in the citation, the failure 
constitutes a contempt of court. 

Comment. Section 3283 continues fanner Civil Code Section 236 without substantive 
change. A reference to Section 3280 has been added to make clear that the section applies 
only when a person is served as provided in that section. A person served with acitation under 
Section 3281 may, but is not mJuired, to attend the hearing. 

§ 3284. Admission of public to proceeding 

3284. (a) Unless requested by the childconcemingwhom the petition has been fIled 
and any parent or guardian present, the public shall not be admitted to a proceeding 
under this part. 

(b) Notwithstanding subdivision (a), the judge may admit those persons the judge 
detennines have a direct and legitimate interest in the particular case or in the work 
of the court. 

Comment. Section 3284 continues fonner Civil Code Section 235.5 without substantive 
change. 

Article 7. Hearing and Subsequent Proceedings 
§ 3290. Wishes and best interest of child 
§ 3291. Hearing in cbambers to determine wishes of child 
§ 3292. Testimony of child in chambers 
§ 3293. Appointment of guardian or refena! for adoption 
§ 3294. Conclusiveness of order or judgment 
§ 3295. Appointment of counsel for indigent appellant: free copy of transcripts 

§ 3290. Wishes and best interest of child 

3290. In a proceeding under this part, the court shall consider the wishes of the child, 
bearing in mind the age of the child, and shall acl in the best interest of the child. 
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Comment. Section 3290 continues the substance of the second sentence of former Civil 
Code Section 232.5 and supersedes the first sentence ofsubdivision (b) offormer Civil Code 
Section 232 (as amended by 1990 Cal. Stat. ch. 1363 § 5). See also Section 3022 (factors 
to be considered in determining best interest of child). 

§ 3291. Hearing in chambers to determine wishes of child 

3291. (a) Except as otherwise provided in this section, if the child subject of the 
petition is 10 years old or older, the child shall be heard by the court in chambers on 
at least the following matters: 

(1) The feelings and thoughts of the child concerning the custody proceeding about 
to take place. 

(2) The feelings and thoughts of the child about his or her parent or parents. 
(3) The child's preference as to custody, according to Section 3020 and Chapter 2 

(commencing with Section 3040). 
(b) The court shallinfonn the child of his or her right to attend the hearing. However, 

counsel for the child may waive the in camera hearing by the court. 
(c) This section does not apply if the child is confmed because of illness or other 

incapacity to an institution or residence and is therefore unable to attend. 
Comment. Section3291 is the same as the second paragraph offonner Civil Code Section 

234. See also Section 3354 (minor's right to make statement in connection with priorities 
for foster care placement). 

§ 3292. Testimony of child in chambers 

3292. (a) The testimony of the child may be taken in chambers and outside the 
presence ofthechild's parent or parents if the child's parent or parents are represented 
by counsel, the counsel is present, and any of the following circumstances exist: 

(1) The court detennines that testimony in chambers is necessary to ensure truthful 
testimony. 

(2) The child is likely to be intimidated by a formal courtroom setting. 
(3) The child is afraid to testify in front of his or her parent or parents. 
(b) The testimony of a child also may be taken in chambers and outside the presence 

of the guardian or guardians of a child under the circumstances specified in 
subdivision (a). . 

(c) A fmding pursuant to this section shall be supported by clear and convincing 
evidence. 

(d) After testimony in chambers, the parent or parents of the child may electto have 
the court reporter read back the testimony or have the testimony summarized by 
counsel for the parent or parents. 

Comment. Subdivisions (a), (b), and (d) of Section 3292 continue the last ponion of 
subdivision (b) offonner Civil Code Section 232 (as amended by 1990 Cal. Stat. ch. 1363 
§ 5) without substantive change. Subdivision (c) continues a portion of subdivision (c) of 
fonner Civil Code Section 232 (as amended by 1990 Cal. Stat. ch. 1363 § 5). 
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§ 3293. Appointment of guardian or referral for adoption 

3293. (a) If the court, by order or judgment, declares a child free from the custody 
and control of both parents under the provisions of this part, or one parent if the other 
no longer has custody and control, the court shall at the same time take one of the 
following actions: 

(I) Appoint a guardian for the child. 
(2) At the request of the State Department of Social Services or a licensed adoption 

agency, or where the court fmds it is in the child's best interest, refer the child to a 
licensed adoption agency for adoptive placement by ·the agency. 

(b) When the court refers the child to a licensed adoption agency for adoptive 
placement by the agency: 

(1) The agency is responsible for the care of the child andis entitled to the exclusive 
custody and control of the child at all times until a petition for adoption has been 
granted. 

(2) Mer the referral, no petition for guardianship may be fIled without the consent 
of the agency. 

(3) No petition for adoption may be heard until the appellate rights of the natural 
parents have been exhausted. 

Comment. Section 3293 continues fonner Civil Code Section 239 without substantive 
change. See also Section 3022 (factors to be considered in determining best interest of child). 

Note: Are the provisions of section 3293 relating to adoption consistent with the 
general adoption statute? 

§ 3294. Conclusiveness of order or judgment 

3294. (a) An order and judgment of the court declaring a child free from the custody 
and control of a parent or parents under the provisions of this part is conclusive and 
binding upon the child, upon the parent or parents, and upon all other persons who 
have been served with citation by publication or otherwise as provided in this part. 

(b ) Aftermaking the order and judgment, the court has no power to set aside, change, 
or modify it. 

(c) Nothing in this section limits the right to appeal from the order and judgment. 
Comment. Section 3294 continues fonner Civil Code Section 238 without substantive 

change. See also Code Civ. Proc. § 45 (precedence for appeal from judgment freeing 
dependent child from parental custody and control). 

§ 3295. Appointment of counsel for indigent appellant; free copy of transcripts 

3295. (a) Upon appeal from a judgment freeing a child who is a dependent child of 
the juvenile court from parental custody and control, the appellate court shall appoint 
counsel for the appellant as provided by this section. 

(b) Upon motion by the appellant and a rmding that the appellant is unable to afford 
counsel, the appellate court shall appoint counsel for the indigent appellant, and 
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appellant's counsel shall be provided a free copy ·of the reporter's and clerk's 
transcript. All of those costs are a charge against the state. 

(c) Thereporter's and clerk's transcriprs shaUbeprepared and transmitted immediately 
after filing of the notice of appeal, at state expense and without advance payment of 
fees. IT the appellant is able to afford counsel, the state may seek reimbursement from 
the appellant for the cost of the transcripts under subdivision (c) of Section 68511.3 
of the Government Code as though the appellant had been granted pennission to 
proceed in forma pauperis. 

Comment. Section 3295 continues fonner Civil Code Section 237.7 without substantive 
change. See also Code Civ. Proc. § 45 (precedence for appeal from judgment freeing 
dependent child from parental custody and control). 

PART 4. INTERSTATE COMPACf ON PLACEMENT OF CIDLDREN 
§ 3300. Adoption of compact 
§ 3301. Provisions of compact 
§ 3302. Financial responsibility for child placed pursuant to compact 
§ 3303. "App:topriate public authorities" dermed 
§ 3304. "Appropriate authority in receiving state" derIDed 
§ 3305. Agreements with party states; approval of financial obligations 
§ 3306. Requirements for visitation. inspection. or supervision in another state 
§ 3307. Application of law restricting out-of·state placements 
§ 3308. Placement of delinquent children in institution in another state 
§ 3309. Appointment of compact administrator 
§ 3310. Refusal to grant approval of placement in violation of state law 

§ 3300. Adoption of compact 
3300. The Interstate Compact on Placement of Children as set forth in Section 3301 

is hereby adopted and entered into with all other jurisdictions joining therein. 

Comment. Section 3300 is the same as fonner Civil Code Section 264. 

§ 3301. Provisions of compact 
3301. The provisions of the interstate compact referred to in Section 3300 are as 

follows: 

INTERSTATE COMPACT ON TIlE PLACEMENT OF CHILDREN 
Article 1. Pwpose and Policy 

It is the pwpose and policy of the party states to cooperate with each other in the 
interstate placement of children to the end that: 

(a) Each child requiring placement shall receive the maximum opportunity to be 
placed in a suitable environment and with persons or institutions having appropriate 
qualifications and facilities to provide a necessary and desirable degree' and type of 

. care. 

) 

(b) The appropriate authorities in a state wher.e a child is to be placed may have full 
opportunity to ascertain the circumstances of the proposed placement. thereby ) . 

250 



c 

c 

,-.. -
.. Division 10. Custody of Children § 3301 

promoting full compliance with applicable requiretDents for the protection of the 
child. 

(c) The proper authorities of the state from which the placement is made may obtain 
the most complete information on the basis on which to evaluate a projected placement 
before it is made. 

(d) Appropriate jurisdictionaiarrangements forthe care of children will be promoted. 
Article 2. Defmitions 

As used in this compact: 
(a) "Child" means a person who, by reason of minority, is legally subject to parental, 

guardianship or similar control. 
(b) "Sending agency" means a party state, officer or employee thereof; subdivision 

of a party state, or officer or employee thereof; a court of a party state; a person, 
corporation, association, charitable agency or other entity which sends, brings, or 
causes to be sent or brought any child to another party state. 

(c) "Receiving state" means the state to which a child is sent, brought, or caused to 
be sent or brought, whether by public authorities or private persons or agencies. and 
whether for placement with state or local public authorities or for placement with 
private agencies or persons. 

(d) "Placement" means the arrangement for the care of a child in a family free or 
boarding home or in a child-caring agency or institution but does not include any 
institution caring for the mentally ill, mentally defective or epileptic or any institution 
primarily educational in character, and any hospital or other medical facility. 
Article 3. Conditions for Placement 

(a) No sending agency shall send, bring, or cause to be sent or brought into any other 
party state any child for placement in foster care or as a preliminary to a possible 
adoption unless the sending agency shall comply with each and every requirement set 
forth in this article and with the applicable laws of the receiving state governing the 
placement of children therein. 

(b) Prior to sending, bringing or causing any child to be sent or brought into a 
receiving state for placement in foster care or as a preliminary to a possible adoption, 
the sending agency shall furnish the appropriate public authorities in the receiving 
state written notice of the intention to send, bring, or place the child in the receiving 
state. The notice shall contain: 

(I) The name, date and place of birth of the child. 
(2) The identity and address or addresses of the parents or legal guardian. 
(3) The name and address of the person, agency or institution to or with which the 

sending agency proposes to send, bring, or place the child. 
(4) A full statement of the reasons for such proposed action and evidence of the 

authority pursuant to which the placement is proposed to be made. 
(c) Any public officer or agency in a receiving state which is in receipt of a notice. 

pursuant to paragraph (b) of this article may request of the sending agency, or any other 
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appropriate officer or agency of or in the sending agency's state, and shall be entitled 
to receive therefrom, such supporting or additional infonnation as it may deem 
necessary under the circumstances to carry out the purpose and policy of this compact. 

(d) The child shall not be sent, brought, or caused to be sent or brought into the 
receiving state until the appropriate public authorities in the receiving state shall notify 
the sending agency, in writing, to the effect that the proposed placement does not 
appear to be contrary to the interests of the child. 
Article 4. Penalty for megal Placement 

The sending, bringing, or causing to be sent or brought into any receiving state of 
a child in violation of the tenns of this compact shall constitute a violation of the laws 
respecting the placement of children of both the state in which the sending agency is 
located or from which it sends or brings the child and of the receiving state. Such 
violation may be punished or subjected to penalty in either jurisdiction in accordance 
with its laws. In addition to liability for any such punishment or penalty, any such 
violation shall constitute full and sufficient grounds for the suspension or revocation 
of any license, permit, or other legal authorization held by the sending agency which 
empowers or allows it to place, or care for children. 
Article 5. Retention of Jurisdiction 

(a) The sending agency shall retain jurisdiction over the child sufficient to determine 
all matters in relation to the custody, supervision, care, treatment and disposition of 
the child which it would have had if the child had remained in the sending agency's 
state, until the child is adopted, reaches majority, becomes self-supporting or is 
discharged with the concurrence of the appropriate authority in the receiving state. 
Such jurisdiction shall also include the power to effect or cause the return of the child 
or its transfer to another location and custody pursuant to law. The sending agency 
shall continue to have financial responsibility for support and maintenance of the child 
during the period of the placement. Nothing contained herein shall defeat a claim of 
jurisdiction by a receiving state sufficient to deal with an act of delinquency or crime 
committed therein. 

(b) When the sending agency is a public agency, it may enter into an agreement with 
an authorized public or private agency in the receiving state providing for the 
performance of one or more services in respect of such case by the latter as agent for 
the sending agency. 

(c) Nothing in this compact shall be construed to prevent a private charitable agency 
authorized to place children in the receiving state from performing services or acting 
as agent in that state for a private charitable agency of the sending state; nor to prevent 
the agency in the receiving state from discharging financial responsibility for the 
support and maintenance of a child who has been placed on behalf of the sending 
agency without relieving the responsibility set forth in paragraph (a) hereof. 
Article 6. Institutional Care of Delinquent Children 

A child adjudicated delinquent may be placed in an institution in another party 
jurisdiction pursuant to this compact but no such placement shall be made unless the 
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child is given a court hearing on notice to the parent or guardian with opportunity to 
be heard, prior to his being sent to such other party jurisdiction for institutional care 
and the court fmds that: 

1. Equivalent facilities for the child are not available in the sending agency's 
jurisdiction, and 

2. Institutional care in the other jurisdiction is in the best interest of the child and will 
not produce undue hardship. 
Article 7. Compact Administrator 

The executive head of each jurisdiction party to this compact shall designate an 
officer who shall be general coordinator of activities under this compact in his 
jurisdiction and who, actingjointiy with like officers of other party jurisdictions, shall 
have power to promulgate rules and regulations to carry out more effectively the terms 
and provisions of this compact. 
Article 8. Limitations 

This compact shall not apply to: 
(a) The sending or bringing of a child into a receiving state by his parent, stepparent, 

grandparent, adult brother or sister, adult uncle or aunt, or his guardian and leaving the 
child with any such relative or nonagency guardian in the receiving state. 

(b) Any placement, sending or bringing of a child into a receiving state pursuant 10 

any other interstate compact to which both the state from which the child is sent or 
brought and the receiving state are party, or to any other agreement between said states 
which has the force of law. 
Article 9. Enactment and Withdrawal 

This compact shall be open to joinder by any state, territory or possession of the 
United States, the District of Columbia, the Commonwealth of Pueno Rico, and, with 
the consenl of Congress, the government of Canada or any province thereof. It shall 
become effective with respect to any such jurisdiction when such jurisdiction has 
enacted the same into law. Withdrawal from this compact shall be by the enactment 
of a statute repealing the same, but shall not take effect tmtil two years after the 
effective date of such statute and tmtil written nolice of the withdrawal has been given 
by the withdrawing state to the Governor of each otherpany jurisdiction. Withdrawal 
of a party state shall not affect the rights, duties and obligations tmder this compact 
of any sending agency therein with respect to a placement made prior to the effective 
date of withdrawal. 
Article 10. Construction and Severability 

The provisions of this compact shall be liberally construed to effectuate the purposes 
thereof. The provisions of this compact shall be severable and if any phrase, clause, 
sentence or provision of this compact is declared to be contrary to the constitution of 
any party state or of the United States or the applicability thereof to any government, 
agency, person or circumstance is held invalid, the validity of the remainder of this 
compact and the applicability thereof to any govemment, agency, person or circumstance 
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shall not be affected thereby. H this compact shall be held contraIy to the constitution 
of any state party thereto, the compact shall remain in full force and effect as to the 
remaining states and in full force and effect as to the state affected as to all severable 
matters. 

Comment. Section 3301 is the same as former Civil Code Section 265. See also Section 
3022 (factors to be considered in determining best interest of child). 

§ 3302. Financial responsibility for child placed pursuant to compact 
3302. Financial responsibility for a child placed pursuant to the provisions of the 

Interstate Compact on the Placement of Children shall be detennined in accordance 
with the provisions of Article 5 of the compact in the first instance. However, in the 
event of partial or complete default of performance thereunder, the provisions of other 
state laws also may be invoked. 

Comment. Section 3302 is the same as fonner Civil Code Section 266. 

§ 3303. "Appropriate public authorities" defined 
3303. As used in Article 3 of the Interstate Compact on the Placement of Children, 

the phrase "appropriate public authorities" means, with reference to this state, the 
State Department of Social Services, and that department shall receive and act with 
reference to notices required by Article 3 of the compact. 

Comment. Section 3303 continues former Civil Code Section 267 without substantive 
change. 

§ 3304. "Appropriate authority in receiving state" defined 
3304. As used in paragraph (a) of Article 5 of the Interstate Compact on the 

Placement of Children, the phrase "appropriate authority in receiving state" with 
reference to this state means the State Department of Social Services. 

Comment. Section 3304 is the same as former Civil Code Section 268. 

§ 3305. Agreements with party states; approval of financial obligations 
3305. The officers and agencies of this state and its subdivisions baving authority 

to place children are hereby empowered to enter into agreements with appropriate 
officers or agencies of or in other party states pursuant to paragraph (b) of Article 5 
of the Interstate Compact on the Placement of Children. Any such agreement which 
contains a ftnancial commitment or imposes a fmancial obligation on this state or 
subdivision or agency thereof is not binding unless it has the approval in writing of 
the Controller in the case of the state and of the chief local fIScal officer in the case of 
a subdivision of the state. 

Comment. Section 3305 is the same as former Civil Code Section 269. 
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§ 3306. Requirements for visitation, inspection, or'supervision in another state 

3306. Any requirements for visitation, inspection, or supervision of children, 
homes, institutions, or other agencies in another party state which may apply under 
the law of this state shall be deemed to be met if perfonned pursuant to an agreement 
entered into by appropriate officers or agencies of this state or a subdivision thereof 
as contemplated by paragraph (b) of Article 5 of the Interstate Compact on the 
Placement of Children. 

Comment. Section 3306 continues fonner Civil Code Section 270 without substantive 
change. 

§ 3307. Application of law restricting out-of-state placements 

3307. No provision of law restricting out-of-state. placement of children for 
adoption shall apply to placements made pursuant to the Interstate Compact on the 
Placement of Children. 

Comment. Section 3307 is the same as former Civil Code Section 271. 

§ 3308. Placement of delinquent children in institution in another state 

3308. A court having jurisdiction to place delinquent children may place such a 
child in an institution in another state pursuant to Article 6 of the Interstate Compact 
on the Placement of Children and shall retain jurisdiction as provided inArticle 5 of 
the compact. 

Comment. Section 3308 continues former Civil Code Section 272 without substantive 
change. 

§ 3309. Appointment of compact administrator 

3309. As used in Article 7 of the Interstate Compact on the Placement of Children, 
the tenn "executive bead" means the Governor. The Governor shall appoint a compact 
administrator in accordance with the tenns of Article 7 of the compact. 

Comment. Section 3309 continues former Civil Code Section 273 without substantive 
change. 

§ 3310. Refusal to grant approval of placement in violation of state law 

3310. Approval of an interstate placement of a child for adoption shall not be 
granted by the compact administrator if the placement is in violation of either Section 
7801 of this code or Section 273 of the Penal Code. 

Comment. Section 3310 is the same as former Civil Code Section 274 (as amended by 
1990 Cal. Stat. ch. 1363 § 7). 

PART 5. PRIORITIES FOR FOSTER CARE PLACEMENT 
§ 3350. Order of placement preference 
§ 3351. Considerations constituting good cause not to foUow rules 
§ 3352. Records showing diligent search cqnducted 
§ 3353. Placing child for period not intended to exceed 30 days 
§ 3354. Minor's right to make statement 
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§ 3350. Order of placement preference 
3350. (a) With full consideration for the proximity of the naturaI parents to the 

placement so as to facilitate visitation and family reunification, when a child is being 
considered for placement in foster care, the following order of placement preference 
regarding racial or ethnic background shall be used, except where application of these 
priorities would not be in the best interest of the child: 

(1) Placement shall, if possible, be made in the home of a relative. Diligent efforts 
shall be made to locate an appropriate relative. Before any child may be placed in long
term foster care, each relative whose name has been submitted to the agency as a 
possible caretaker, either by himself or herself or by other persons, shall be ev~uated 
as an appropriate placement resource. 

(2) IT a relative is not available after 30 days from the time the child comes under 
the jurisdiction of the juvenile court, or if placement with available relatives is not in 
the child's best interest, placement shall be made with a foster parent with the same 
racial or ethnic identification as the child. IT the child has a mixed racial or ethnic 
background, placement shall be made with a family of the racial or ethnic group with 
which the child has the more significant contacts. 

(3) IT placement cannot be made under the rules set forth in paragraphs (1) and (2), 
placement shall be made with a family of a different racial background or ethnic 
identification where there is evidence of sensitivity to the child's 'race, ethnicity, and 
culture. The child's religious background shall also be considered in determining an 
appropriate placement. 

(b) Nothing in this section precludes either of the following: 
(I) A search for an appropriate relative being conducted simultaneously with a 

search for a foster family. 
(2) The child remaining at the same placement site while the search for an 

appropriate relative or foster family is being conducted 

Comment. Section 3350 continues former Civil Code Section 275 (as added by 1990 Cal. 
Stat. ch. 1581 § 6) without substantive change. See also Section 3022 (factors to be 
considered in determining best interest of child). 

§ 3351. Considerations constituting good cause not to follow rules 
3351. Adetermination of good cause not to follow the rules set forth in Section 3350 

may be based on one or more of the following considerations: 
(a) Request of the parent or parents. 
(b) The extraordinary physical or emotional needs of the child. 
(c) The unaVailability of suitable parents for placement after a diligent search has 

been completed for families meeting the preference criteria 

Comment. Section 3351 continues fonner Civil Code Section 275.1 (as added by 1990 
Cal. Slat. ch. 1581 § 6) wi~out substantive change. 
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§ 3352. Records showing diligent search conducted 
3352. (a) Every public or private agency is encouraged to maintain records for the 

placement of each child to show that a diligent search has been conducted for families 
meeting the criteria of this part, and in accordance with preference of placement 
criteria established by the State Department of Social Services. 

(b) Records of agencies maintained pursuant to this section may be reviewed upon 
request by the state department. 

Comment. Section 3352 continues former Civil Code Section 275.2 (as added by 1990 
Cal. Stat. ch. 1581 § 6) without substantive change. 

§ 3353. Placing child for period not intended to exceed 30 days 
3353. This part does not apply in determining the foster care setting in which the 

child may be placed for a period not intended to exceed 30 days. 

Comment. Section 3353 continues former Civil Code Section 275.3 (as added by 1990 
Cal. Stat. ch. 1581 § 6) without substantive change. 

§ 3354. Minor's right to make statement 
3354. A minor 10 years of age or older being considered for placement in a foster 

home has the right to make a brief statement to the court making a decision on 
placement. The court may disregard any preferences expressed by the minor. The 
minor's right to make a statement is not limited to the initial placement, but continues 
for any proceedings concemingcontinued placement or a decision to return to parental 
custody. 

Comment. Section 3354 continues fonner Civil Code Section 275.4 (as added by 1990 
Cal. Stat. ch. 1581 § 6) without substantive change. 

PART 6. UNIFORM CHILD CUSTODY JURISDICTION ACT 
§ 3400. Short tide 
§ 3401. Purposes of act 
§ 3402. Definitions 
§ 3403. Jurisdictional requirements 
§ 3404. Notice and opportunity to be heard 
§ 340S. Notice 10 penon outside this state; submission to jurisdiction 
§ 3406. Simultaneous proceedings in other states 
§ 3407. locooveoient forum 
§ 3408. Jurisdiction declined by reason of conduct 
§ 3409. Information to be provided 10 court 
§ 3410. Additional parties 
§ 3411. Appearance of panies and child 
§ 3412. Binding force and res judicata effect of custody decree 
§ 3413. Recognition of out-of·state custody decree 
§ 3414 .. Modification of custody decree of another state 
§ 3415. Submission of child's birth certificate to court; check to determine if child is missing person 
§ 3416. Filing and enforcement of custody decree of another state 
§ 3417. Registry of out-of·state custody decrees and proceedings 
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§ 3418. Certified copy of custody decree 
§ 3419. Taking lestimony in another stale 
§ 3420. Hearings and studies in another slate; orders 10 appear 
§ 3421. Assistance to courts of other stales 
§ 3422. Preservation of records; forwarding 10 another stale 
§ 3423. Request for coon records of another stale 
§ 3424. International application 
§ 3425. Calendar priority 

§ 3400. Sbort title 
3400. This part may be cited as the Unifonn Cbild Custody Iurisdiction Act. 
Comment. Section 3400 is the same as former Civil Code Section5174. See also Sections 

3 (construction of provision drawn from unifonn act), 14 (severability of provisions). 

§ 3401. Purposes or act 
3401. (a) The general purposes of this part are to: 
(1) Avoid jurisdiction competition and conflict with courts of other states in matters 

of child custody which have in the past resulted in the shifting of children from state 
to state with hannful effects on their well-being. 

(2) Promote cooperation with the courts of other states to the end that a custody 
decree is rendered in that state which can best decide the case in the interest of the 
child. 

(3) Assure that litigation concerning the custody of a child take place ordinarily in 
the state with which the child and the child's family have the closest connection and 
where significant evidence concerning the child's care, protection, training, and 
personal relationships is most readily available, and that courts of this state decline the 
exercise of jurisdiction when the child and the child's family have a closer connection 
with another state. 

(4) Discourage continuing controversies over child custody in the interest of greater 
stability of home environment and of secure family relationships for the child. 

(5) Deter abductions and other unilateral removals of children undertaken to obtain 
custody awards. 

(6) Avoid relitigation of custody decisions of other states in this state insofar as 
feasible. 

(7) Facilitate the enforcement of custody decrees of other states. 
(8) Promote and expand the exchange of infonnation and other fonns of mutual 

assistance between the courts of this state and those of other states concerned with the 
same child. 

(9) To make unifonn the law of those states which enact it. 
(b) This part shall be construed to promote the general purposes stated in this section. 

Comment. Section 3401 continues fonner Civil Code Section 5150 without substantive 
change. 
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§ 3402. Definitions 

3402. As used in this part: 
(a) "Contestant" means a person, including a parent, who claims a right to custody 

or visitation rights with respect to a child. 
(b) "Custody detennination" means acouct decision and court orders and instructions 

providing for the custody of a child, including visitation rights; it does not include a 
decision relating to child support or any other monetary obligation of any person. 

(c) "Custody proceeding" includes proceedings in which a custody detennination 
is one of several issues, such as a proceeding for dissolution of marriage or legal 
separation, and includes child neglect and dependency proceedings. 

(d) "Decree" or "custody decree" means a custody detennination contained in a 
judicial decree or order made in a custody proceeding, and includes an initial decree 
and a modification decree. 

(e) "Home state" means the state in which the child immediately preceding the time 
involved lived with his or her parents, aparent. or a person acting as parent, for at least 
six consecutive months, and in the case of a child less than six months old the state 
in which the child lived from birth with any of the persons mentioned. Periods of 
temporary absence of any of the named persons are counted as part of the six-month 
or other period. 

(f) "Initial decree" means the first custody decree concerning a particular child. 
(g) "Modification decree" means a custody decree which modifies or replaces a 

prior decree, whether made by the court which rendered the prior decree or by another 
court. 

(h) "Physical custody" means actual possession and control of a child. 
(i) "Person acting as parent" means a person, other than a parent, who has physical 

custody ofa child and who has either been awarded custody by the court or claims a 
right to custody. 

(j) "State" means any state, territory, or possession of the United States, the 
Commonwealth of Puerto Rico, and the District of Columbia 

Comment. Section 3402 continues fonner Civil Code Section 5151 without change. 

§ 3403. Jurisdictional requirements 
3403. (a) A court of this state which is competent to decide child custody matters 

has jurisdiction to make a child custody determination by initial or modification 
decree if the conditions as set forth in any of the following paragraphs are met: 

(I) This state (i) is the home state of the child at the time of commencement ofthe 
proceeding, or (ii) had been the child's home state within six months before 
commencement of the proceeding and the child is absent from this state because of 
removal or retention by a person claiming custody of the child or for other reasons, 
and a parent or person acting as parent continues to live in this state. 
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(2) It is in the best interest of the child that a court of this state assume jurisdiction 
because (i) the child and the child's parents, or the child and at least one contestant, ) 
have a significant connection with this state, and (ii) there is available in this state 
substantial evidence concerning the child's present or future care, protection, training, 
and personal relationships. 

(3) The child is physically present in this state and (i) the child has been abandoned 
or (ii) it is necessary in an emergency to protect the child because the child has been 
subjected to or threatened with mistreatment or abuse or is otherwise neglected or 
dependent. 

(4) (i) It appears that no other state would have jurisdiction under prerequisites 
substantially in accordance with paragraphs (I), (2), and (3), or another state has 
declined to exercise jurisdiction on the ground that this state is the more appropriate 
forum to determine the custody of the child, and (ii) it is in the best interest of the child 
that this court assume jurisdiction. 

(b) Except under paragraphs (3) and (4) of subdivision (a), physical presence in this 
state of the child, or of the child and one of the contestants, is not alone sufficient to 
confer jurisdiction on a court of this state to make a child custody detennination. 

(c) Physical presence of the child, while desirable, is not a prerequisite for 
jurisdiction to determine the custody of the child. 

Comment. Section 3403 is the same as former Civil Code Section 5152. See also Section 
3022 (factors 10 be considered in determining best inlerest of child). 

§ 3404. Notice and opportunity to be beard ) 
3404. Before making a decree under this part, reasonable notice and opportunity 

to be heard shall be given to the contestants, any parent whose parental rights have not 
been previously terminated, and any person who has physical custody of the child H 

. any of these persons is outside this state, notice and opportunity to be heard shall be 
given pursuant to Section 3405. 

Comment. Section 3404 is the same as fonner Civil Code Section 5153. 

§ 3405. Notice to person outside this state; submission to jurisdiction 
3405. (a) Notice required for the exercise of jurisdiction over a person outside this 

state shall be given in a manner reasonably calculated to give actual notice, and may 
be made in any of the following ways: 

(I) By personal delivery outside this state in the manner prescribed for service of 
process within this state. 

(2) In the manner prescribed by the law of the place in which the service is made for 
service of process in that place in an action in any of its courts of general jurisdiction. 

(3) By any form of mail addressed to the person to be served and requesting a receipt. 
(4) As directed by the court (including publication, if other means of notification are 

ineffective) . 
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(b) Notice under this section shall be served, mailed, delivered, or last published at 
least 10 days before any hearing in this state. 

(c) Proof of service outside this state may be made by affidavit of the individual who 
made the service, or in the manner prescribed by the law of this state, the order 
pursuant to which the service is made, or the law of the place in which the service is 
made. If service is made by mail, proof may be a receipt signed by the addressee or 
other evidence of delivery to the addressee. 

(d) Notice is not required if a person submits to the jurisdiction of the court. 

Comment. Section 3405 is the same as former Civil Code Section 5154. 

§ 3406. SimuJtaneous proceedings in other states 

3406. (a) A court of this state shall not exercise its jurisdiction under this part if at 
the time of filing the petition a proceeding concerning the custody of the child was 
pending in a court of another state exercising jurisdiction substantially in confonnity 
with this part, unless the proceeding is stayed by the court of the other state because 
this state is a more appropriate forum or for other reasons. 

(b) Before hearing the petition in a custody proceeding, the court shall examine the 
pleadings and other information supplied by the parties under Section 3410 and shall 
consult the child custody registry established under Section 3417 concerning the 
pendency of proceedings with respect to the child in other states. If the court has 

r- reason to believe that proceedings may be pending in another state, it shall direct an 
(....... inquiry to the state court administrator or other appropriate official of the other state. 

(c) If the court is informed during the course of the proceeding that a proceeding 
concerning the custody of the child was pending in another state before the court 
assumed jurisdiction, it shall stay the proceeding and communicate with the court in 
which the other proceeding is pending to the end that the issue may be litigated in the 
more appropriate forum and that information be exchanged in accordance with 
Sections 3420 to 3423, inclusive. If a court of this state has made a custody decree 
before being informed of a pending proceeding in a court of another state, it shall 
immediately inform that court of the fact. If the court is informed that a proceeding 
was commenced in another state after it assumed jurisdiction, it shall likewise inform 
the other court to the end that the issues may be litigated in the more appropriate forum. 

Comment. Section 3406 continues former Civil Code Section 5155 without substantive 
change. 

§ 3407. Inconvenient forum 

3407. (a) A court which has jurisdiction under this part to make an initial or 
modification decree may decline to exercise its jurisdiction any time before making 
a decree if it finds that it is an inconvenient forum to make a custody determination 
under the circumstances of the case and that a court of another state is a more C appropriate forum. 
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(b) A fmding of inconvenient forum may be made upon the court's own motion or 
upon motion of a party or a guardian ad litem or other representative of the child. 

(c) In detennining if it is an inconvenient forum, the court shall consider if it is in 
the interest of the child that another state assume jurisdiction. For this pwpose it may 
take into account the following factors, among others: 

(I) If another state is or recently was the child's home stale. 
(2) If another state has a closer connection with the child and the child's family or 

with the child and one or more of the contestants. 
(3) If substantial evidence concerning the child's present or future care, protection, 

training, and personal relationships is more readily available in another state. 
(4) If the parties have agreed on another forum which is no less appropriate. 
(5) If the exercise of jurisdiction by a court of this state would contravene any of the 

purposes stated in Section 340 1. 
(d) Before determining whether to decline or retain jurisdiction, the court may 

communicate with a court of another stale and exchange infonnation pertinent to the 
assumption of jurisdiction by either court with a view to assuring that jurisdiction will 
be exercised by the more appropriate court and that a forum will be available to the 
parties. 

(e) If the court fmds that it is an inconvenient forum and that a court of another state 
is a more appropriate forum, it may dismiss the proceedings, or it may stay the 
proceedings upon condition that a custody proceeding be promptly commenced in 
another named state or upon any other conditions which may be just and proper, 
including the condition that a moving party stipulate his or her consent and submission 
to the jurisdiction of the other forum. 

(f) The court may decline to exercise its jurisdiction under this part if a custody 
detennination is incidental to an action for divorce or another proceeding while 
retaining jurisdiction over the divorce or other proceeding. 

(g) If it appears to the court that it is clearly an inappropriate forum, the court may 
require the party who commenced the proceedings to pay, in addition to the costs of 
the proceedings in this state, necessary travel and other expenses, including attorney's 
fees, incurred by other parties or their witnesses. Pa}'lllellJ is to be made to the clerk 
of the court for remittance to the proper party. 

(h) Upon dismissal or stay of proceedings under this section, the court shall inform 
the court found to be the more appropriate forum of this fact, or if the court which 
would have jurisdiction in the other state is not certainly known, shall transmit the 
information to the court administrator or other appropriate official for forwarding to 
the appropriate court. 

(i) Any communication received from another state informing this state of a finding 
of inconvenient forum because a court of this state is the more appropriate forum shall 
be filed in the custody registry of the appropriate court. Upon assuming jurisdiction, 
the court of this state shall inform the original court of this fact. 
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Comment. Section 3407 continues fonner Civil Code Section 5156 without substantive 
change. 

§ 3408. Jurisdiction declined by reason or conduct 
3408. (a) If the petitioner for an initial decree has wrongfully taken the child from 

another stale or has engaged in similar reprehensible conduct, the court may decline 
to exercise jurisdiction for purposes of adjudication of custody if this is just and proJ)er 
under the circumstances. 

(b) Unless required in the interest of the child, the court shall not exercise its 
jurisdiction to modify a custody decree of another state if the petitioner, without 
consent of the person entitled to custody, has improperly removed the child from the 
physical custody of the person entitled to custody or has improperly retained the child 
after a visit or other temporary relinquishment of physical custody. If the petitioner 
has violated any other provision of a custody decree of another stale, the court may 
decline to exercise its jurisdiction if this is just and proper under the circumstances. 

(c) Where the coun declines to exercise jurisdiction upon petition for an initial 
custody decree pursuant to subdivision (a), the court shall notify the parent or other 
appropriate person and the prosecuting attorney of the appropriate jurisdiction in the 
other state. If a request to that effect is received from the other stale, the court shall 
order the petitioner to appear with the child in a custody proceeding instituted in the 
other state in accordance with Section 3421. If no such request is made within a 
reasonable time after such notification, the court may enteRain a petition to determine 
custody by the petitioner if it has jurisdiction pursuant to Section 3403. 

(d) Where the coon refuses to assume jurisdiction to modify the custody decree of 
another state pursuant to subdivision (b) or pursuant to Section 3414, the coun shall 
notify the person who has legal custody under the decree of the other stale and the 
prosecuting attorney of the appropriate jurisdiction in the other stale and may order 
the petitioner to return the child to the person who has legal custody. If it appears that 
the order will be ineffective and the legal custodian is ready to receive the child within 
a period of a few days, the court may place the child in a foster care home for such 
period, pending return of the child to the legal custodian. At the same time, the coun 
shall advise the petitioner that any petition for modification of custody must be 
directed to (1) the appropriate coon of the other state which has continuingjurisdiction 
or (2) if that coun declines jurisdiction, to a coon in a state which has jurisdiction 
pursuant to Section 3403. 

(e) In appropriate cases, a coon dismissing a petition under this section may charge 
the petitioner with necessary travel and other expenses, including attorney's fees and 
the cost of returning the child to another state. 

Comment. Section 3408 is the same as fonner Civil Code Section 5157. 
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§ 3409. Information to be provided to court 
3409. (a) Every party in a custody proceeding in the party's flISt pleading or in an 

affidavit attached to that pleading shall give information under oath as to the child's 
present address, the places where the child has lived within the last five years, and the 
names and present addresses of the persons with whom the child bas lived during that 
period. In this pleading or affidavit, every party shall further declare under oath as to 
each of the following whether he or she: 

(1) Has participated, as a party, witness, or in any other capacity, in any other 
litigation concerning the custody of the same child in this or any other state. 

(2) Has infonnation of any custody proceeding concerning the child pending in a 
court of this or any other state. 

(3) Knows of any person not a party to the proceedings who bas physical custody , 
of the child or claims to have custody or visitation rights with respect to the child. 

(b) If the declaration as to any of the above items is in the affinnative the declarant 
shall give additional infonnation under oath as required by the court. The court may 
examine the parties under oath as to details of the information furnished and as to other 
matters pertinent to the court's jurisdiction and the disposition of the case. 

(c) Each party has a continuing duty to inform the court of any custody proceeding 
concerning the child in this or any other state of which the party obtained infonnation 
during this proceeding. 

Comment. Section 3409 continues fonner Civil Code Section 5158 without substantive 
change. See also Section 3060 (temporary custody order). 

§ 3410. Additional parties 
3410. If the court learns from infonnation furnished by the parties pursuant to 

Section 3409 or from other sources that a person not a party to the custody proceeding 
bas physical custody of the child or claims to have custody or visitation rights with 
respect to the child, it shall order that person to be joined as a party and to be duly 
notified of the pendency of the proceeding and of his or her joinder as a party. If the 
person joined as a party is outside this state, the person shall be served with process 
or otherwise notified in accordance with Section 3405. 

Comment. Section 3410 is the same as fonner Civil Code Section 5159. 

§ 3411. Appearance of parties and child 
3411. (a) The court may order any party to the proceeding who is in this state to 

appear personally before the court. If that party bas physical custody of the child, the 
court may order that he or she appear personally with the child. If the party who is 
ordered to appear with the child cannot be served or fails to obey the order, or it appears 
the order will be ineffective, the court may issue a warrant of arrest against such party 
to secure his or her appearance with the child. 
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(b) H a party to the proceeding whose presence is de'sired by the court is outside this 
state with or without the child the court may order that the notice given under Section 
3405 include a statement directing that party to appear personally with or without the 
child and declaring that failure to appear may result in a decision adverse to that party. 

(c) H a party to the proceeding who is outside this state is directed to appear under 
subdivision (b) or desires to appear personally before the court with or without the 
child, the court may require another party to pay to the clerk of the court travel and 
other necessary expenses of the party so appearing and of the child if this is just and 
proper under the circumstances. 

Comment. Section 3411 is the same as fonner Civil Code Section 5160. 

§ 3412. Binding force and res judicata effect of custody, decree 
3412. A custody decree rendered by a court of this state which had jurisdiction under 

Section 3403 binds all parties who have been served in this state or notified in 
accordance with Section 3405 or who have submitted to the jurisdiction of the court, 
and who have been given an opportunity to be heard. As to these parties, the custody 
decree is conclusive as to all issues of law and fact decided and as to the custody 
determination made unless and until that determination is modified pursuant to law, 
including the provisions of this part. 

Comment. Section 3412 is the same as fonner Civil Code Section 5161. 

\'--.- § 3413. Recognition of out-of-state custody decree 

c 

3413. The courts of this state shall recognize and enforce an initial or modification 
decree of a court of another state which had assumed jurisdiction under statutory 
provisions substantially in accordance with this part or which was made under factual 
circumstances meeting the jurisdictional standards of this part, so long as this decree 
has not been modified in accordance with jurisdictional standards substantially 
similar to those of this part. 

Comment. Section 3413 is the same as fonner Civil Code Section 5162. 

§ 3414. Modification of custody decree of anotber state 
3414. (a) Hacourt of another state has made a custody decree, a court of this state 

shall not modify that decree unless (1) it appears to the court of this state that the cOl!f1 
which rendered the decree does not now have jurisdiction under jurisdictional 
prerequisites substantially in accordance with this part or has declined to assume 
jurisdiction to modify the decree and (2) the court of this state has jurisdiction. 

(b) H a court of this state is authorized under subdivision (a) and Section 3408 to 
modify a custody decree of another state, the court shall give due consideration to the 
transcript of the record and other documents of all previous proceedings submitted to 
it in accordance with Section 3423. 

Comment. Section 3414 is the same as fonner Civil Code Section 5163. 
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§ 3415. Submission of child's birth certificate to court; check to determine if 
child is missing person 

3415. Section 3140 is applicable to proceedings pursuant to this pan. 
Comment. Section 3415 is the same as fanner Civil Code Section 5163.5. 
Note: Section 3415 is the same as Section 1703 (Uniform Parentage Act). 

§ 3416. Filing and enforcement of custody decree of another state 
3416. (a) A certified copy of a custody decree of another state may be filed in the 

office of the clerk of any superior court of this state. The clerlc shall treat the decree 
in the same manner as a custody decree of the superior court of this state. A custody 
decree so fIled has the same effect and shall be enforced in like manner as a custody 
decree rendered by a court of this state. 

Cb) A person violating a custody decree of another state which makes it necessary 
to enforce the decree in this state may be required to pay necessary travel and other 
expenses, including attorney's fees, incurred by thepany entitled to the custody or that 
pany's witnesses. 

Comment. Section 3416 is the same as fanner Civil Code Section 5164. 

§ 3417. Registry of out-of-state custody decrees and proceedings 
3417. The clerk of each superior court shall maintain a registry in which the clerk 

shall enter all of the following: 
(a) Certified copies of custody decrees of other states received for filing. 
(b) Communications as to the pendency of custody proceedings in other states. 
(c) Communications concerning a fmding of inconvenient forum by a court of 

another state. 
(d) Other communications or documents concerning custody proceedings in 

another state which may affect the jurisdiction of a court of this state or the disposition 
to be made by it in a custody proceeding. 

(e) Any custody agreement for which an order is requested regarding a child who 
is not the subject of another order. The parties shall submit the affidavit required by 
Section 3409, on the form developed by the Judicial Council for use with Section 
3409. 

Comment. Section 3417 continues fonner Civil Code Section 5165 (as amended by 1990 
Cal. Stat. ch. 1493 § 28) without substantive change. 

§ 3418. Certified copy of custody decree 
3418. The clerk ofa superior court of this state, at the request of the court of another 

state or at the request of any person who is affected by or has a legitimate interest in 
a custody decree, shall certify and forward a copy of the decree to that court or person. 

Comment. Section 3418 is the same as fanner Civil Code Section 5166. 
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§ 3419. Thking testimony in anotber state 
3419. In addition to other procedural devices available to a party, any party to the 

proceeding or a guardian ad litem or other representative of the child may adduce 
testimony of witnesses, including parties and the child, by deposition or otberwise, in 
another state. The court on its own motion may direct tbat the testimony of a person 
be taken in anotber state and may prescribe the manner in which and the tenns upon 
whicb the testimony shall be taken. 

Comment. Section 3419 is the same as fanner Civil Code Section 5167. 

§ 3420. Hearings and studies in anotber state; orders to appear 
3420. (a) A court of this state may request the appropriate court of another state to 

hold a hearing to adduce evidence, to order a party to produce or give evidence under 
other procedures oftbat state, orto have social studies made withrespectlo the custody 
of a child involved in proceedings pending in the court of this state; and to forward to 
the court of this state certified copies of the transcript of the record of the hearing, the 
evidence otherwise adduced, or any social studies prepared in compliance with the 
request.· The cost of the services may be assessed against the parties or, if necessary, 
ordered paid by the state. 

(b) A court of this state may request the appropriate court of another state to order 
a party to custody proceedings pending in the court of this state to appear in the 

! proceedings, and if that party has physical custody of the child, to appear with the 
,___ child. The request may state tbat travel and other necessary expenses of the party and 

of the child whose appearance is desired will be assessed against another party or will 
otherwise be paid. 

Comment. Section 3420 is the same as fanner Civil Code Section 5168. 

§ 3421. Assistance to courts of otber states 
3421. (a) Upon request of the court of another state, the courts of this state which 

are competent to hear custody matters may order a person in this state to appear at a 
hearing to adduce evidence or to produce or give evidence under other procedures 
available in this state. A certified copy of the transcript of the record of the hearing 
or the evidence otherwise adduced shall be forwarded by the clerk of the court to the 
requesting court. 

(b) A person within this state may voluntarily give his testimony or statement in this 
state for use in a custody proceeding outside this state. 

(c) Upon request of the court of another state, a competent court of this state may 
order a person in this state to appear alone or with the child in a custody proceeding 
in another state. The court may condition compliance with the request upon assurance 
by the other state that travel and other necessary expenses will be advanced or 
reimbursed. If the person who has physical custody of the child cannot be served or C fails to obey the order, or it appears the order will be ineffective, the court may issue 
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a warrant of arrest against-such person to secure his or her appearance with the child 
in the other state. 

Comment. Section 3421 is the same as former Civil Code Section 5169. 

§ 3422. Preservation of records; forwarding to another state 
3422. In any custody proceeding in this state, the court shall preserve the pleadings, 

orders and decrees, any record that has been made of its hearings, social studies, and 
other pertinent documents until the child reaches 18 years of age. Upon appropriate 
request of the court of another state, the court shall forward to the other court certified 
copies of any or aU of such documents. 

Comment. Section 3422 continues former Civil Code Section 5170 without substantive 
change. 

§ 3423. Request for court records of another state 
3423. If a custody decree has been rendered in another state concerning a child 

involved in a custody proceeding pending in a court of this state, the court of this state 
upon taking jurisdiction of the case shall request of the court of the other state a 
certified copy of the transcript of any court record and other documents mentioned in 
Section 3422. 

Comment. Section 3423 is the same as former Civil Code Section 5171. 

) 

§ 3424. International application 
3424. The general policies of this part extend to the international area. The ) 

provisions of this part relating to the recognition and enforcement of custody decrees 
of other states apply to custody decrees and decrees iRvolving legal institutions similar 
in nature to custody rendered by appropriate authorities of other nations if reasonable 
notice and opportunity to be heard were given to aU affected persons. 

Comment. Section 3424 is the same as former Civil Code Section 5172. 

§ 3425. Calendar priority 
3425. Upon the request of a party to a custody proceeding which raises a question 

of existence or exercise of jurisdiction under this part, the case shall be given calendar 
priority and handled expeditiously. 

Comment. Section 3425 is the same as former Civil Code Section 5173. 
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DIVISION 11. SUPPORT 
Pan 1. Definitions and General Provisions 
Part 2. Support of Children 
Pan 3. Support of Husband or Wife 
Pan 4. Suppon of Parents 
Pan 5. Enforcement of Support Orders 

PART 1. DEFINITIONS AND GENERAL PROVISIONS 
Chapter 1. Definitions 
Chapter 2. Genetal Provisions 
Chapter 3. Support Agreements 
Chapter 4. Spousal and Child Support During Pendency of Proceeding 
Chapter 5. Expedited Child Support Order 
Chapter 6. Modification or Termination of Support 
Chapter 7. Health Insurance 
Chapter S. Deferred Sale of Home Order 

CHAPTER!. DEFUaTIONS 
§ 3500. Application of def"mitions 
§ 3505. Obligee 
§ 3510. Obligor 
§ 3515. Separate ~(lI'~opeI-erty ... 

§ 3500. Application of definitions 

§ 3500 

3500. Unless the provision or context otherwise requires, the definitions in this 
chapter govern the construction of this division. 

Comment. Section 3500 is new. This chapter supplements the general definitions in Pan 
2 (commencing with Section 50) of Division 1 with special defmitions that apply only to this 
division. For general definitions frequently used in this division, see Sections 92 ("family 
support"), 142 ("spousal support"), ISO ("support"), and ISS ("support order"). See also 
Section 12 ("As used in the Family Law Act, other than in Division 3 (commencing with 
Section3(0),theterms'hnsband'and'wife'refertopersonswhoarelawfullyrnarriedtoeach 
other and to persons who were previously lawfully married to each other."). 

§ 3505. Obligee 
3505. "Obligee" means a person to whom a duty of support is owed. 

Comment. Section 3505 continues subdivision (c) of fonner Civil Code Section 241 
without substantive change. See also Section 1 SO ("support" defined). 

§ 3510. Obligor 
3510. "Obligor" means a person who owes a duty of support. 

Comment. Section 3510 continues subdivision (b) of fonner Civil Code Section 241 
without substantive change. See also Section 150 ("support" defined). 

§ 3515. Separate property 
C 3515. "Separate property" does not include quasi-community property. 
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Comment. Section 3515 continues fonner Civil Code $ection 4804 without substantive 
change insofar as it applied to support. For a comparable provision applicable to division of 
property, see Section 2502. See also Section 125 ("quasi-community property" defmed). 
Compare Section 130 ("separate property" defined). 

CHAFfER 2. GENERAL PROVISIONS 
§ 3550. Jurisdiction of actions 
§ 3551. Presence or residence of obligor in state 
§ 3552. Competency of spouse to testify 
§ 3553. Tax returns of parties 
§ 3554. Notifying other party of address changes 
§ 3555. Appeals 
§ 3556. Forwarding support paid through designated county officer 
§ 3557. Effect of failure to implement custody or visitation rights 

§ 3550. Jurisdiction of actions 

3550. The superior court shall have jurisdiction of aU actions and proceedings 
brought under this division. 

Comment. Section 3550 continues fonner Civil Code Section 245 without substantive 
change. See also Code Civ. Proc. § 395 (venue in support proceedings). 

Note: Should there be a generaJ section giving the superior court jurisdidion over 
all adions and proceedings under tbe Family Code? See Section 208 or Staff Working . 
Draft (April 1991). 

Sbould Section 3550 be omitted and existing Sedion 208 or the Staff Working Draft _ 
be made subdivision (b) or Section 208 and a new subdivision (a) be added to Section J 
200 to read in substance: 

"(a) The superior court bas jurisdiction or [actions and] proceedings under 
this code.''? 

Sbould the rderence to "adions" be omitted From Section 3550, tbe concept being 
that all actions and proceedings are "proceedings? Should all proceedings ror support 
be designated as "proceedings" instead or some being designated as "actions)? 

§ 3551. Presence or residence of obligor in state 
3551. An obligor present or resident in this state bas the duty of support as dermed 

in Sections 3900, 390 1, 3910,4300, and 4400, regardless of the presence or residence 
of the obligee. 

Comment. Section 3551 continues fonner Civil Code Section 244 without substantive 
change. See also Sections 3505 ("obligee" defined), 3510 ("obligor" defmed). 

Note: Should Section 3551 apply to support of an indigent parent by a child? The 
effect of listing Sedion 4400 in Section 3551 is to permit an indigent parent in another 
state to obtain support from a child present or resident in CaJifomia, even wbere tbe 
child is not liable for support of the parent under tbe law or tbe state where tbe parent 
is present or resident. 

SpecifICally, should the reference to Section 4400 (liability of child to support indigent 
parent) be omitted from Section 3551? Assume that the state where the parent is 
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present or resides imposes no liability on a child for u.e support of an indigent parent. 
Should the California law (Section 4400) be applied in this case to impose liability on 
the child present or resident in California to support the out-of-state parent? In other 
words, should the child become liable for support of his or her parent merely because 
the child moves to California? 

A redraft of the Uniform Reciprocal Enforcement of Support Act now in progress by 
the National Conference of Commissioners on Uniform State Law would preclude use 
of the Uniform Act to enforce liability for support of an indigent parent where the 
parent resides in one state and the child in another. 

§ 3552. Competency of spouse to testify 
3552. Laws attaching a privilege against the disclosure of communications between 

husband and wife are inapplicable under this division. Husband and wife are 
competent witnesses to testify to any relevant matter, including marriage and 
parentage. 

Comment. Section 3552 continues fonner Civil Code Section 250 without substantive 
change. For a similar provision, see Section 4839 (Unifonn Reciprocal Enforcement of 
Support Act). 

§ 3553. Tax returns of parties 
3553. <a) In a proceeding involving child support or spousal support. no party to the 

,,- proceeding may refuse to submit copies of his or her state and federal income tax 
~_ returns to the court, whether individual or joint. 

c 

(b) The tax returns may be examined by the other party and are discoverable by the 
other party. A party also may be examined by the other party as to the contents of a 
tax return submitted pursuant to this section. 

(c) If the court finds that it is relevant to the case to retain the tax return. the tax return 
shall be sealed and maintained as a confidential record of the court. If the court finds 
that the tax return is not relevant to disposition of the case, all copies of the tax return 
shall be returned to the party who submitted it. 

Comment. Section 3553 continues foJDlerCivil Code Section 4700. 7 without substantive 
change. See also Sections 3629 (tax returns in proceeding for expedited support order), 3665 
(tax returns in discovery proceedings for modification or termination of support order), 3689 
(lax returns in simplified procedure for modification of support order). 

§ 3554. Notifying other party of address changes 
3554. In order to facilitate service of process, each party to an order for suppon shall 

provide the other party with his or her current mailing address and any subsequent 
change of address. 

Comment. Section 3554 continues the third sentence of subdivision (e) of fOJDler Civil 
Code Section 4700.1 and the third sentence of subdivision (e) offoJDler Civil Code Section 
4801.9 without substantive change. See also Section 5237 (designated payee to notify 
designated county officer of change of address). 

271 



-§ 3555 Division 11. Support 

§ 3555. Appeals 
3555. An appeal may be taken from an order or judgment under this division as in 

other civil actions. 

Comment. Section 3555 continues fanner Civil Code Section 249 without substantive 
change. See also Code Civ. Proc. § 904.1 (appeal may be taken from order made appealable 
by provisions of Family Code). 

§ 3556. Forwarding support paid tbrough designated county officer 
3556. Where support is ordered to be paid through the county officer designated by 

the court on behalf of a minor child or other party not receiving public assistance 
pursuant to the Family Economic Security Act of 1982 (Chapter 2 (commencing with 
Section 11200) of Part 3 of Division 9 of the Welfare and Institutions Code), the 
designated county officer sball forward the support received to the designated payee 
within the time standards prescribed by federal law and the State Department of Social 
Services. 

Comment. Section 3556 continues fOMler Civil Code Section 4390.18 which may have 
been limited in its application to payments made pursuant to an earnings assignment order. 
Section 3556, on the other hand, applies to any support paid to a designated county officer, 
whether or not paid pursuant to an earnings assignment order. See also Sections 3752 
(providing district attorney designated as assigned payee with information conceming health 
insurance coverage for child), 4200-4203 (designation of county officer to be paid child 
support payments), 43504352 (designation of county officer to be paid spousal support 
payments), 5237 (designated payee to notify designated county officer of change of address). 

§ 35fT. Effect or railure to implement custody or visitation rigbts 
3557. The existence or enforcement of a duty of support owed by a noncustodial 

parent for the support of a minor child is not affected by a failure or refusal by the 
custodial parent to implement any rights as to custody or visitation granted by a court 
to the noncustodial parent. 

Comment. Section 3557 continues fOMler Civil Code Section 4382 without substantive 
change. 

CHAPTER3. SUPPORT AGREEMENTS 
Article 1. General Provisions 
Article 2. Child Support 
Article 3. Spousal Support 

Article 1. General ProvisiODS 
§ 3580. Provisions for spousal and child support in separation agreement 
§ 3581. Law applicable to agreement made before January 1, 1970 

§ 3580. Provisions for spousal and child support in separation agreement 
3580. Subject to the provisions of this chapter and to Section 3651, a husband and 

wife may agree, in writing, to an immediate separation, and may provide in the 
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agreement for the support of either of them and of their children during the separation 
or upon the dissolution of their marrillge. The mutual consent of the partieS is 
sufficient consideration for the agreement. 

Comment. Section 3580 continues the last portion of fonner Civil Code Section 4802 
without substantive change. See also Sections 1620 (limitation of extent to which contract 
may alter spouses' legal relations), 3592 (obligations under property settlement agreement 
discharged in bankruptcy), 4302 (no support for spouse living separate from other spouse by 
agreement unless support provided for in agreement), 4323 (agreement concerning effect of 
cohabitation on spousal suppot). 

§ 3581. Law applicable to agreement made berore January 1, 1970 
3581. Sections 3585,3586, and 3590 apply only with respect to property settlement 

agreements entered into on or after January I, 1970, and do not affect agreements 
entered into prior to January I, 1970, as to which the provisions of Chapter 1308 of 
the Statutes of 1967 shall apply. 

Comment. Section 3581 continues subdivision (c) of Section 4811 without substantive 
change insofar as it applied to making child and family support orders. 

Note: Should the references in Section 3581 to Sections 358! and 3586 be omitted 
because they no longer serves a useful purpose., aU 01 the cbildren covered by child 
support orders issued before January 1, 1970 having reached tbe age of majority? If 
tbese references are omitted, Section 3581 should be deleted and the substance 01 tbe 
remainder of the section be compiled as a part of Section 3590. 

Article 2. Child Support 
§ 3585. Support order based OIl agreemeDt between parents 
§ 3586. Court order to effectuate family support agreement 
§ 3587. Court order to effectuate agreement for support for adult child 

§ 3585. Support order based on agreement between parents 
3585. The provisions of an agreement between the puents for child support shall 

be deemed to be separate and severable from aD other provisions of the agreement 
relating to property and support of the wife or husband. An order for child support 
based on the agreement shall be law-imposed and shall be made under the power of 
the court to make the order. 

Comment. Section 3585 continues the first two sentences of subdivision <a) of fonner 
Civil Code Section 4811 without substantive change. The phrase "based on the agreement" 
has been added to the second sentence. See also Sections 3007 (support order to be included 
in order awarding custody to parent receiving assistance pursuant to Burton-Miller Act), 3651 
(modificalion or termination of child or family support order based upon an agreement 
between the parents), 4012 (child support obligalion discharged in bankruptcy). For a 
comparable provision relating to spousal support, see Section 3590.· As to property 
settlements entered into before January 1, 1970, see Section 3581. See also Section 273 
(attorney's fees for enforcement of support order). 

• 
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§ 3586. Court order to effectuate family support agreement 

3586. If an agreement between the parents combines child support and spousal 
support without designating the amount to be paid for child support and the amount 
to be paid for spousal support, the court is not required to make a separate order for 
child support. 

Comment. Section 3586 continues the first sentence of subdivision (d) offonner Civil 
Code Section 4811 without substantive change. See also Sections 92 ("family support" 
defmed), 273 (attorney's fees for enforcement of support order), 3007 (support order to be 
included in order awarding custody to parent receiving assistance pursuant to Burton-Miller 
Act), 3592 (obligations under property settlement agreement discharged in bankruptcy), 
4500 (enforcement of support order). 

§ 3587. Court order to effectuate agreement for support for adult child 

3587. Notwithstanding any other provision of law, the court bas the authority to 
approve a stipulated agreement by the parents to pay for the support of an adult child 
or for the continuation of child support after a child attains the age of 18 and to make 
a support order to effectuate the agreement. 

Comment. Section 3587 continues the fust sentence offonner Civil Code Section 4700.9 
without substantive change. The language "and to make a support order to effectuate the 
agreement" new but was implied by the second sentence of fonner Section 4700.9, 
superseded by Section 4500 of the Family Code. See also Sections 273 (attorney's fees for 
enforcement of support order), 3901 (duty to support high school student), 3910 (duty to -.. 
support adult incapacitated child), 4500 (enforcement of support order). -.J 

Article 3. Spousal Support 
§ 3590. Support agreement severable and enforceable by court 
§ 3591. Authority to modify or termioate spousal support agreement 
§ 3592. Agreement discharged in bankrupll:y 

§ 3590. Support agreement severable and enforceable by court 

3590. The provisions of an agreement for support of either party shall be deemed 
to be separate and severable from the provisions of the agreement relating to property. 
An order for support of either party based on the agreement shall be law-imposed and 
shall be made under the power of the court to order spousal support. 

Comment. Section 3590 continues the substance of the first two sentences of subdivision 
(b) of former Civil Code Section 4811. For a comparable provision relating to child support, 
see Section 3585. 

Absent a written agreement otherwise, spousal support tenninates upon death of either 
party or upon remarriage of the supported party. See Section 4337. See also Sections 273 
(attorney's fees for enforcement of support order), 3592 (obligations under property 
settlement agreement discharged in bankruptcy), 4302 (no support for spouse living separate 
from other spouse by agreement unless support provided for in agreement), 4336 (written 
agreement of parties to termination of spousal support retained jurisdjction), 43 23 (agreement 
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concerning effect of cohabitation on spousal support), 43/'iO(b) agreement that annuity, life 
insurance, or trust for spousal support may not be modified or tenninated). 

§ 3591. Autbority to modify or terminate spousal support agreement 

3591. (a) Except as provided in subdivision (b), and subject to Section 3651, the 
provisions of an agreement for the support of either party are subject to subsequent 
modification or revocation by court order. 

(b) An lijpeement for spousal support may not be modified or revoked to the extent 
that a written agreement, or, if there is no written agreement, an oral agreement entered 
into in open court between the parties, specifically provides that the spousal support 
is not subject to modification or termination. 

(c) This section is effective only with respect to a property settlement agIeement 
entered into on or after January I, 1970, and does not affect an agreement entered into 
prior to January I, 1970, as to which the provisions of Chapter 1308 of the Statutes 
of 1967 shall apply. 

Comment. Subdivisions (a) and (b) of Section 3591 continue a portion of the third 
sentence of subdivision (b) of former Civil Code Section 4811 without substantive change 
insofar as that sentence applied to a spousal support agreement. See also Sections 3592 
(obligations under property settlement agreement discharged in bankruptcy), 3651 
(modification or termination of order for spousal support). 

Subdivision (c) continues subdivision (c) of former Civil Code Section 4811 without 
substantive change insofar as it applied to the provisions of subdivision (a) and (b). 

§ 3592. Agreement discbarged in bankruptcy 

3592. If an obligation under an agreement for settlement of property to a spouse or 
for support of a spouse is discharged in bankruptcy, the court may make all proper 
orders for the support of the spouse, as the court determines are just, baving regard for 
thecircumstancesofthepartiesandtheamountoftheobligationsundertheagreement 
that are discharged. 

Comment. Section 3592 continues the substance of former Civil Code Section 4812. See 
also Section 4320 (circumstances to be considered in ordering spousal support). Compare 
Section 4013 (child support obligation discharged in bankruptcy). 

CHAPI'ER 4. SPOUSAL AND CHILD 
SUPPORT DURING PENDENCY OF PROCEEDING 

§ 3600. Order for support during pendency of proceeding 
§ 3601. Child support order continues in effect untillenninaled by court or by operation of law 
§ 3602. Older not enfon:eable where parties are reconciled and living together 
§ 3603. Modification or termination of order 
§ 3604. RighlS with respecllo subsequent order not prejudiced 

§ 3600. Order for support during pendency of proceeding 

r 3600. During the pendency of any proceeding under Division 8 (commencing with 
\.... Section 2300) (dissolution of marriage) or Division 10 (commencing with Section 
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3000) (custody of children) or in any proceeding where there is at issue the support 
of a minor child or a child for whom support is authorized under Section 3901 or 3910, 
the court may order (1) the husband or wife to pay any amount that is necessary for 
the support of the wife or husband, or (2) either or both parents to pay any amount 
necessary for the support of the child, as the case may be. 

CommenL Section 3600 continues the first sentence of subdivision (a) of former Civil 
Code Section 4357 without substantive change. Some of the language of Section 3600 is 
drawnfrom the first sentence ofparagraph(l) ofsubdivision (a) offonnerCivil Code Section 
4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6) with the addition oflangoage to make 
clear that Section 3600 applies to a child for whom support is authorized under Section 3901. 
As to the requirement of notice of hearing, see Code Civ. Proc § 527. See also Sections 273 
(attorney's fees for enforcement of support order), 2254 (order for support of putative 
spouse), 3007 (support order to be included in order awarding custody to parent receiving 
assistance pursuant to Burton-Miller Act),. 

The word "support" is substituted for "support and maintenance" with reference tosuppon 
of the wife or husband. This is not a substantive revision. See also Section 150 (when used 
with reference to minor child, "suppon"includesmaintenanceandeducation). 1bereference 
to the "superior" court is omitted as unnecessary in view of Section 3550. 

Note: Chapter 5 (commencing witb Section 3620) provides an ex parte procedure for 
obtain an expedited cbild suppon order. There is no comparable provision tor a spousal 
suppon order. Apparently, a spouse support order can be obtained ex pane under 
Chapter 4 (commencing with Section 3600) under certain circumstances. See Section 
527 of tbe Code or Civil Procedure specifying the cases wbere an order under Section 
43S7-to be compiled in Family Code as Cbapter 4 <commencing witb Section 3600)
may be obtained without notice to tbe opposing pany. See also Sections 240-244 orStaff 
Draft of Family Code, especially Section 241, wbich supersedes the provisions ot 
existing Section 527 ortbe Code or Civil Procedure insofar as those provisions relate to 
the granting or an order under Chapter 4 (commencing witb Section 3600) without 
notice to the opposite pany. Should there be a special, detailed procedure lor ex parte 
spoasal support orders? 

§ 3601. Child support order continues in effed until terminated by court or by 
operation of law 

3601. <a) An order for child support entered pursuant to this chapter continues in 
effect until the order (1) is tenninated by the court or (2) terminates by operation of 
law pursuant to Sections 3900, 3901, 4007,4013, and 4101. 

(b) Subject to Section 3602. subdivision (a) applies notwithstanding any other 
provision of law and notwithstanding that the proceeding has not been brought to trial 
within the time limits specified in Chapter 1.5 (commencing with Section 583.11 0) of 
Title 8 of Part 2 of the Code of Civil Procedure. 

Comment. Section 3601 continues the first sentence of subdivision (b) of former Civil 
Code Section 4357 without substantive cbange. 
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§ 3602. Order not enforceable where parties are reconciled and living together 
3602. Unless the order specifies otherwise, an order made pursuant to this chapter 

is not enforceable during any period in which the parties have reconciled and are living 
together. 

Comment. Section 3602 continues the second sentence of subdivision (b) offormer Civil 
Code Section 4357 without substantive change. 

§ 3603. Modification or termination of order 
3603. An order made pursuant to this chapter may be modified or terminated at any 

time except as to an amount that accrued prior to the date of the filing of the notice of 
motion or order to show cause to modify or terminate. 

Comment. Section 3603 continues the third sentence ,of subdivision (a) of former Civil 
Code Section4357 without substantive change. For general provisions relating to modification 
or termination of support orders, see Sections 3650-3694. 

§ 3Ci04. Rights with respect to subsequent order not prejudiced 
3604. An order made pursuant to this chapter does not prejudice the rights of the 

parties or the child with respect to any subsequent order which may be made. 
Comment. Section 3604 continues the second sentence of subdivision (a) 'of former Civil 

Code Section 4357 without substantive change. 

CHAPTER S. EXPEDITED CHaD SUPPORT ORDER 
§ 3620. DeSignation of order as expedited support order 
§ 3621. Court order. made without hearing, requiring child support dwing pendency of action; 

amOlDlt of support 
§ 3622. Application for order 
§ 3623. lurisdiction of court on application 
§ 3624. Order automatically becomes effective 30 daYs after required documents served unless 

response served by obligated parent 
§ 3625. Obligated parent's response 10 application 
§ 3626. Setting application for hearing 
§ 3627. Giving notice of hearing 
§ 3628. Effect of failure 10 give notice of bearing 
§ 3629. Production of tax retumB at bearing; effect of failure to produce required documents 
§ 3630. Amount of support 
§ 3631. Order after beariog 
§ 3632. Effective date of order after bearing 
§ 3633. Modification of order 
§ 3634. ludicial Council to prepare necessary forms 

§ 3620. Designation of order as expedited support order 
3620. An order under this chapter shall be known as an expedited support order. 

Comment. Section 3620 continues the second sentence of subdivision (a) offormerCivil 
Code Section 4357.5 without substantive change. 

Note: See Note IlDder Se!:tion 3600. 
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§ 3621 -- Division 11. Suppon -. 
§ 3621. Court order, made without hearing, requiring child support during 

pendency of action; amount of sop port 

3621. In an action for child support that has been filed and served, the court may, 
without a hearing, make an order requiring a parent or parents to pay for the support 
of his or her minor child or children during the pendency of that action, puISuant to 
this chapter, in an amount as required by [Civil Code Section 4722] or, if the income 
of the obligated parent or parents is unknown to the applicant, then the minimum 
amount ofsupport as provided in Section 11452 of the Welfare and Institutions Code. 

Comment. Section 3621 continues the first sentence of subdivision (a) of fonner Civil 
Code Section 4357.5 without substantive change. See also Section 150 ("suppon" includes 
maintenance and education). 

Note: Section 3611 refers to Civil Code Section 4722, a provision that sets forth a 
formula for detennining the amount offamily support. Section 4722 is not continued 
in this Staff Working Drafi. See the Note to Sections 4050-4099 [Reserved]. When child 
support guidelines are developed, a reference to the provisions establishing the 
guidelines must be substituted for the reference in Section 3621 to Civil Code Section 
4722-

Why does Section 3621 refer to ''an action for child support''? Should "action or 
proceeding" or merely "proceeding" be substituted for ''action''? 

§ 3622. Application for order 

3622. An expedited support order shall be made by the court upon the filing with 
the court of all of the following: ) 

(a) An application for an expedited child support order, setting forth the minimum 
amount the obligated parent or parents are required to pay puISuant to [Civil Code 
Section 4722] or pUISuant to Section 11452 of the Welfare and Institutions Code. 

(b) An income and expense declaration for both parents completed by the applicant. 
(c) A worksheet setting forth the basis of the amount of support requested 
(d) A proposed expedited child support order. 

Comment. Section 3622 continues the fIrst sentence of subdivision (b) of fonner Civil, 
Code Section4357.5 without substantive change. See also Section 95 (Judicial Council fonn 
for income and expense declaration). 

Note: Section 3622 contains a reference to Civil Code Section 4722. An appropriate 
reference most be substituted for this reference. See the Note to Section 3621. 

Is the filing under Section 3{j22 to be made in the court in which the support action 
(or proceeding) is being or has been filed? If so, should Section 3622 be revised to make 
this clear? 

§ 3623. Jurisdiction of court on application 

3623. (a) An application for the expedited support order confers jurisdiction on the 
court to hear only the issue of suppon of the minor child or children . 

• 
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(b) Nothing in this chapter prevents either party from bringing before the court at 
the hearing other separately noticed issues otherwise relevant and proper to the action 
in which the application for the expedited support order has been fded. 

Comment. Section 3623 continues subdivision (0 offonner Civil Code Section 4357.5 
without substantive change. 

Note: Should ''proceeding" be substituted for "action" in subdivision (b) of Section 
36231 

§ 3624. Order automatically becomes effective 30 days after required documents 
served unless response served by obligated parent 

3624. (a) Subject to Section 3625, an expedited support order becomes effective 30 
days after service on the obligated parent of all of the following: 

(1) The application for expedited child support order. 
(2) The proposed expedited child support order, which shall include a notice of 

consequences of failure to fde a response. 
(3) The completed income and expense declaration for both parents. 
(4) A worksheet setting forth the basis of the amount of support requested. 
(5) Three blank copies of the income and expense declaration form. 
(5) Three blank copies of the response to application for expedited child support 

order and notice of hearing form.. 
(b) Service on the obligated parent of the application and other required documents 

as set forth in subdivision (a) shall be by personal service or by any method available 
under Sections 415.10 to 415.40, inclusive, of the Code of Civil Procedure. 

(c) Unless there is a response to the application for an expedited support order as 
provided in Section 3625. the expedited support order shall be effective on the 
obligated parent without further action by the court. 

Comment. Subdivision (a) of Section 3624 continues the third sentence of subdivision 
(b) of fonner Civil Code Section 4357.5 without substantive change. The language of the 
subdivision has been rephrased to adopt language used in the official Judicial Council fonn. 
See Application for Expedited Child Support Order (Family Law) (Fonn Adopted by Rule 
12197 Judicial Council of California 1297) (New January 1, 1986). See also Section 95 
(Judicial Council fonn for income and expense declaration). 

Subdivision (b) of Section 3624 continues subdivision (c) offonner Civil Code Section 
4357.5 without substantive change. Subdivision (c) continues the fourth sentence of 
subdivision (b) of fonner Civil Code Section 4357.5 without substantive change. 

§ 3625. Obligated parent's response to application 

3625. (a) Aresponse to the application for the proposed expedited support order and 
the obligated parent's income and expense declaration may be fded with the court at 
any time prior to the effective date ofthe expedited support order and, on ming, shall 
be served upon the applicant by any method by which a response to a notice of motion C may be served. 
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(b) The response to the application for an expedited support order shall state the 
objections of the obligated parent to the proposed expedited support order. 

(c) The simultaneous filing of the response to the application for an expedited 
support order and the obligated parent's income and expense declaration shall stay the 
effective date of the expedited support order. 

(d) No fee shall be charged for, or in connection with, the fIling of the response. 
Comment. Section 3625 continues subdivision (d) offonner Civil Code Section 4357.5 

without substantive change. See also Section 95 (Judicial Council form for income and 
expense declaration). 

§ 3626. Setting application for hearing 
3626. The obligated parent shall cause the court clerk to, and the court clerk shall, 

set a hearing on the application for the expedited support order not less than 20.nor 
more than 30 days after the filing of the response to the application for the expedited 
support order and income and expense declaration. 

Comment. Section 3626 continues the fust sentence of subdivision (e) of fanner Civil 
Code Section 4357.5 without substantive change. 

§ 3627. Giving notice of hearing 
3627. The obligated parent shall give notice of the hearing to the other parties or 

their counsel by first-class mail no less than 15 days before the hearing. 

) 

Comment. Section 3627 continues the second sentence of subdivision (e) of fonnerCivil -
Code Section 4357.5 without substantive change. __ ) 

§ 3628. Effect of failure to give notice of bearing 
3628. If notice of the hearing is not given as provided in Section 3627, the expedited 

support order becomes effective as provided in Section 3624, subject to the relief 
available to the responding party as provided by Section 473 of the Code of Civil 
Procedure or any other available relief whether in law or in equity. 

Comment. Section 3628 continues the third sentence of subdivision (e) of fonner Civil 
Code Section 4357.5 without substantive change. 

§ 3629. Production of tax returns at hearing; effect offailureto produce required 
documents 

3629. (a) At the hearing on the application for the expedited support order, aU parties 
who are parents of the child or children who are the subject of the action shall produce 
copies of their most recently fIled federal and state income tax returns. 

(b) A tax return so submitted may be reviewed by the other parties, and a party also 
may be examined by the other parties as to the contents of the return. 

(c) Except as provided in subdivision (d), a party who fails to submit documents to 
the court as required by this chapter shall not be granted the relief that he or she has 
requested. 
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(d) The court may grant the requested relief if the party submits a declaration under 
penalty of perjury that (I) no such document exists, or (2) in the case of a tax return, 
it cannot be produced, but a copy has been requested from the Internal Revenue 
Service or Franchise Tax Board. 

Comment. Section 3629 continues the subdivision (g) of fonner Civil Code Section 
4357.5 without substantive change. 

Note: Should ''proceeding'' be snbstituted for "action" in subdivision <a, of Section 
3629? 

Section 3629 appfies only to documents required in connection witb an expedited 
support order. Should the section be expanded to cover any proceeding under the 
Family Code or perhaps any proceeding under tbe Family Law Ad? 

§ 3630. Amount of support 

3630. (a) Except as provided in subdivision (b), the amount of the expedited support 
order shall be the minimum amount the obligated parenl is required 10 pay as set forth 
in the application. 

(b) H a hearing is held on the application, the court shall order an amount of support 
in accordance with Article 2 (commencing with Section 4050) of Chapler 2 of Part 2. 

Comment. Subdivisiori (a) of Section 3630 continues the second sentence of subdivision 
(b) of former Civil Code Section 4357.5 without substantive change. Subdivision (b) 
continues the substance of subdivision (h) of former Civil Code Section 4357.5 without 
substantive change. 

Note: Tbe article to which reference is made in subdivision (b) of Section 3630 has 
not yet been drafted. See the Note to Sections 4050-4099 [Resened). 

§ 3631. Order after bearing 

3631. When there is a hearing, the resulting order shall be called an order after 
hearing. 

Comment. Section 3631 continues the first sentence of subdivision (i) of former Civil 
Code Section 4357.5 without substantive change. 

§ 3632. Effective date of order after hearing 

3632. The order after hearing shall become effective no more than 30 days after the 
filing of the response to the application for the expedited support order and may be 
given retroactive effect 10 the date of the filing of the application. 

Comment. Section 3632 continues the second sentence of subdivision (i) of former Civil 
Code Section 4357.5 without substantive change. 

§ 3633. Modification of order 

3633. An order entered under this chapter may be modified or terminated at any time 
on the same basis as any other order for child support. 
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Comment. Section 3633 continues subdivision (j) of fonner Civil Code Section 4357.5 

with the addition of the words "or teIillinated." For provisions relating to modification or 
teJi1lination of a support order, see Sections 3650-3694. 

§ 3634. Judicial Council to prepare necessary forms 

3634. The Judicial Council shall prepare all foImS necessary to give effect to this 
chapter. 

Comment. Section 3634 continues subdivision (k) of funner Civil Code Section 4357.5 
without substantive change. See also Section 95 (Judicial Council fonn for income and 
expense declaration). 

Note: Can Section 3634 be omitted and its subject matter covered by a more general 
provision? 

CHAPTER 6. MODIFICATION OR TERMINATION OF SUPPORT 
Article 1. General Provisions 
Article 2. Discovery Before Commencing Modification Proceeding 
Article 3. Simplified Procedure for Modification of Support Order 

Article 1. General Provisions 
§ 3650. "Support order" defined 
§ 3651. Authority 10 modify or terminate 
§ 3652. Attorney's fees and court costs 
§ 3653. Retroactivity of modification or telDlination 
§ 3654. Statement of decision 
§ 3655. Continuation of child support award made before MlUd! 4, 1972, beyond age 18 

§ 3650. "Support order" defined 

3650. As used in this chapter. "support order" means a child, family. or spousal 
support order. 

Comment. Section 3650 is a new provision designed to facilitate drafting. 

§ 3651. Authority to modify or terminate 

3651. (a) Except as provided in subdivisions (b) and (c) and subject to Article 3 
(commencing with Section 3680) and Sections 3553, 3587, and 4004, a support order 
may be modified or terminated at any time as the court detennines to be necessary. 

(b) A support order may not be modified or tenninated as to an amount that accrued 
prior to the date of the filing of the notice of motion or order to show cause to modify 
or tenninate. 

(c) An order for spousal support may not be modified or terminated to the extent that 
a written agreement. or, if there is no written agreement, an oral agreement entered into 
in open court between the parties, specifically provides that the spousal support is not 
subject to modification or termination. 

(d) This section applies whether or not the support order is based upon an agreement 
between the parties. 
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(e) This section is effective only with respect to a property settlement agreement 
entered into on or after January 1, 1970, and does not affect an agreement entered into 
prior to January 1, 1970, as to which the provisions of Chapter 1308 of the Statutes 
of 1967 shall apply. 

Comment. Subdivisions (a) and (b) of Section 3651 continue the fIfth sentence of 
paragraph (1) of subdivision (a) offonnerCivil Code Section 4700 (as amended by 1990Cal. 
Stat. ch. 1493 § 6), the third sentence of the last paragraph of subdivision (a) offonner Civil 
Code Section 4801, and a portion of the third sentence of subdivision (a) and a portion of the 
third sentence of subdivision (b) of fonner Civil Code Section 4811 without substantive 
change, except that the "subject to" clause of subdivision (a) (drawn from former Section 
4811 which applied only to orders for child support) is extended to cover spousal support 
orders. Section 3651 supersedes fonner Civil Code Section 247. See also Section 3603 
(modification or tennination of order for childor spousal support during pendency of 
proceeding), 3653 (retroactivity of modification or termination). For other provisions, see 
Section 220 (service of notice prerequisite to validity of modification or subsequent order), 
Article 2 (commencing with Section 3660) (discovery prior to commeocement of proceeding 
for modification of support order), Article 3 (commeocing with Section 3680) (simplified 
method for modification of child support order). 

Subdivision (c) continues a portion of the third sentence of subdivision (b) of fonner Civil 
Code Section 4811 without substantive change insofar as that sentence applied to a court 
order.1'beportionofthatsentenceofthefonnersectionthatappliedtoprovisionsofasupport 
agreement is continued in Section 3591. 

Subdivision (d) continues a portion of the third sentence of subdivision (a) offormer Civil 
Code Section 4811 ("even where there has been an agreement between the parties on the 
subject of child support") without substantive change except that the provision is extended 
to include family support orders. See also Section 4300 (order for child support based on the 
agreement "shall be law-imposed and shall be made under the power of the court to make the 
order"). 

Subdivision (e) continues subdivision (c) of former Civil Code Section 4811 without 
substantive change insofar as it applied to modification or termination of support orders. 

Section 3651 applies whether or not the support order is based on an agreement between 
the parties. See subdivision (d). Accordingly, a child support order based on an agreement 
between the parties may be modified or terminated at any time as the court determines to be 
necessary. See subdivision (a). Likewise, a spousal support order based on an agreement 
between the parties may be modified or terminated at any time as the court determines to be 
necessary unless the agreement specifically provides that the spousal support is not subject 
to modification or termination. See subdivisions (a) and (e). See also Section 3591. 

Note: In subdivision (b) of Section 3651 is the phrase "order to show cause to modify 
or terminate" properly phrased? See also Sections 4107 and 3653. 

Notethat the "subject to" clause in subdivision <a) has been extended to spousal 
support? See Section 3650 (defining "support order''). Is this extension 
desirable? 
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Note tbat Section 3651 (by virtue oltbe definition provided by Section 3650) 
applies to family support orders, not just child support orders and spousal 
support orders. 

§ 3652. Attorney's fees and court costs 

3652. An order modifying or tenninating a child support order may include an 
award of attorney's fees and court costs to the prevailing party. 

Comment. Section 3652 continues the seventh sentence ofparagraph (1) of subdivision 
(a) offonner Civil Code Section 4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6) without 
substantive change. See also Section 273 (attorney's fees for enforcement ofsuppon order). 

Note: Should Section ~2 be expanded to cover family support orders and spousal 
support orders? 

§ 3653. Retroactivity of modification or termination 

3653. An order modifying or terminating a support order may be made retroactive 
to the date of the ft1ing of the notice of motion or order to show cause to modify or 
tenninate, or to any subsequent date, except as provided by federal law (42 U.S.C. Sec. 
666(a)(9». 

Comment. Section 3653 continues without substantive change the sixth sentence of 
paragraph (1) of subdivision (a) of fonner Section 4700 (as amended by 1990 Cal. Stat. ch. 
1493 § 6) insofar as it related to modification or tennination of a suppon order and the last 
portion of the fifth sentence of the last paragraph of subdivisions (a) of fonner Civil Code 
Section 480 1. See also Section 4008 (retroactivity of order making child suppon order) , 4333 ) 
(retroactivity of order making spousal support order). 

Note: Section 3653 has been revised to use the phrase "order to show cause to modify 
or terminate" to make the section consistent with Section ~I. But see the Note to 
Section 3651. 

The federal law (referred to in Section 3653) should be checked to determine it is 
relevant and accurately referred to. 

§ 3654. Statement of decision 

3654. At the request of either party, an order modifying or terminating a spousal 
support order shall include a statement of decision. 

Comment. Section 3654 continues the first ponion of the flfth sentence of the last 
paragraph of subdivision (a) offonnerCivil Code Section 4801 without substantive change. 

Note: Why is Section 3654 limited to spousal support? Should the section be 
expanded to cover family and child support as well as spousal support? 

§ 3655. Continuation of cbild support award made before March 4, 1972, beyond 
age 18 

3655. (a) An order made before Marcb 4, 1972, providing for support of acbild may 
be modified by the court having jurisdiction to increase or decrease the amount of the 
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support award without tenninating support at the age' of majority based on 18 years 
~~. . 

(b) This section does not constitute a change in, but is declaratory of, the existing 
law. 

Comment. Section 3655 continues without substantive change fonnerCivil Code Section 
4704. 

Note: Section 3655 will be obsolete on March 4,1993 because aU children in existence 
on Marcb4, 1971,wiU have reached age Z! not later than Marcb4, 1993. ShoaIdSection 
3655 be omitted? 

Article 2. Discovery Before Commencing Modification Proceeding . 
§ 3660. Purpose of article 
§ 3661. "Support order" defined 
§ 3662. Limitation on use of other methods of discovery 
§ 3663. Limitation on use of discovery under this article 
§ 3664. Request for production of income and expeuse declaration 
§ 3665. Tax retums 
§ 3666. Enfoo:emenl 
§ 3667. Sanctions 
§ 3668. Forms 

§ 3660. Purpose of article 
3660. The purpose of this article is to permit inexpensive discovery of facts prior 

to the conunencement of a proceeding for modification of an order for child, family, 
or spousal support. 

Comment. Section 3660 continues subdivision (a) of fonnerCivil Code Section 4700.2 
and subdivision (a) of fonner Civil Code Section 4801.1 without substantive change. 

Note: Section 3660 refers to a "proceeding" for support modiRcation. We may need 
general procedural provisions, similar to our general Proo.te Code hearing procedures. 

Does "modification" include "termination" of support. Should the language of the 
article be revised to make clear it applies to a proceeding for termination of an order 
for child or family support or spousal support? 

§ 3661. "Support order" defined 
3661. As used in this article, "support order" means an order for child or family 

support or for spousal support. 

Comment. Section 3661 is a new provision included to facilitate the drafting of this article. 
See also Sections 155 ("support order" means a judgment, decree, or order of support in favor 
of an obligee, whether temporary or fmal, or subject to modification, termination, or 
remission, regardless of the kind of action or proceeding in which it is entered), 3505 
("obligee" defined). 

Note: Is "order" sufficient or should the phrase "judgment or order" be used? 
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§ 3662. Limitation on use of other methods of ~overy 

3662. Methods of discovery other than that described in this article may only be 
used if a motion for modification of the support order is pending. 

Comment. Section 3662 continues the second sentence of subdivision (b) of fonner Civil 
Code Section 4700.2 and the second sentence of subdivision (b) offonner Civil Code Section 
4801.1 without substantive change. 

§ 3663. Limitation on use of discovery under tbis article 

3663. In the absence of a pending motion for modification of a support order, a 
request for discovery pursuant to this article may be undertaken no more than once a 
year. 

Comment. Subdivision (a) of Section 3663 continues the third sentence of subdivision 
(b) offormer Civil Code Section 4700.2 and the third sentence of subdivision (b) offormer 
Civil Code Section 4801.1 without substantive change. 

Note: Ifthere is a separate spousal support order and a separate child support order, 
should a request for discovery under this article be aHowed once a year for each support 
order? In otber words, should a request be permitted on the 5pousalsupport order and 
then, within the one year period, another request be permitted on the child support 
order? Since there are now two separate statutes from which this article is drawn, it 
would appear that under existing law each would be a separate procedure and that a 
request under one of the statutes would not be limited by the fact that there had been 
a request under the other statute within the one year period. However, since the 
information required is the same whether the order is one for child or spousal support, 
it would appear that two requests in the same year should not be permitted. 

§ 3664. Request for production orinc:ome and expense declaration 

3664. (a) At any time following a judgment of dissolution of marriage or legal 
separation that provides for payment of support. either the party ordered to pay support 
or the party to whom support was ordered to be paid or that party's assignee. without 
leave of court. may serve a request for the production of a completed current income 
and expense declaration in the form adopted by the Judicial Council 

(b) Service of a request for production of an income and expense declaration 
pursuant to this section shall be by certified mail. postage prepaid. return receipt 
requested. to the last known address of the party to be served, or by personal service. 

Comment. Subdivision (a) of Section 3664 continues the first sentence of subdivision (b) 
oHormer Civil Code Section 4700.2 and the fIrSt sentence of subdivision (b) offormer Civil 
Code Section 4801.1 without substantive change. See also Section 3661 ("support" means 
child or family support or spousal support). See also Section 95 (Judicial Council fonn for 
income and expense declaration). 

Subdivision (b) of Section 3664 continues subdivision (d) of former Civil Code 
Section 4700.2 and subdivision (d) of former Civil Code Section 4801.1 without 
substantive change. 
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§ 3665. 'Thx returns 
3665. (a) A copy of the prior year's federal and state personal income tax returns 

shall be attached to the income and expense declaration of each party. 
(b) A party shall not disclose the contents or provide copies of the other party's tax 

returns to anyone except the court, his or her attorney, his or her accountant, or other 
fmancial consultant assisting with matters relating to the proceeding, or any other 
person permitted by the court. 

(c) The tax returns shall be controlled by the court as provided in Section 3553. 

Comment. Section 3665 continues subdivision (c) offonner Civil Code Section 4700.2 
and subdivision (c) of fonner Civil Code Section 4801.1 without substantive change. See 
also Section 95 (Judicial Council fonn for income and expense declaration). 

§ 3666. Enforcement 

3666. This article may be enforced in the manner specified in Sections 1991, 
1991.1, 1991.2, 1992, and 1993 of the Code of Civil Procedure and in the Civil 
Discovery Act of 1986 (Article 3 (commencing with Section 2016) of Chapter 3 of 
Tide 3 of Part 4 of the Code of Civil Procedure), and any other statutes applicable to 
the enforcement of procedures for discovery. 

Comment. Section 3666 continues the fourth sentence of subdivision (b) offonner Civil 
Code Section 4700.2 and the fourth sentence of subdivision (b) of fonner Civil Code Section 
4801.1 without substantive change. See also Section 273 (attorney's fees for enforcement 
of suppon order). 

§ 3667. Sanctions 

3667. Upon the subsequent filing of a motion for modification of the support order 
by the requesting party, if the court fmds that the income and expense declaration 
submitted by the responding party pursuant this article was incomplete, inaccurate, or 
missing the prior year's federal and state personal income tax returns, or that the 
declaration was not submitted in good faith, the court may order sanctions against the 
responding party in the fonn of payment of all costs of the motion, including the filing 
fee and the costs of the depositions and subpoenas necessary to be utilized in order to 
obtain complete and accurate information. 

Comment. Section 3667 continues subdivision (e) of fonner Civil Code Section 4700.2 
and subdivision (e) offonner Civil Code Section 4801.1 without substantive change. See 
also Section 95 (Judicial Council fonn for income and expense declaration). 

§ 3668. Forrns 

3668. The Judicial Council shall adopt fonns which shall be used in the procedure 
provided by this article. 

Comment. Section 3668 continues the fifth sentence of subdivision (b) of fonner Civil 
Code Section 4700.2 and the fifth sentence ofsubdivision (b) offonner Civil Code Section C 4801.1 without substantive change. 
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Note: Can a general provision be drafted to make Section 3668 unnecessary? 

Article 3. Simplified Procedure for ModifICation of Support Order 
§ 3680. Purpose of article 
§ 3681. "Support order" defined 
§ 3682. Limitation on use of procedure under this article 
§ 3683. Notice of motion to modify support order 
§ 3684. Objection and request for bearing 
§ 3685. Lawyers and olber nonparties not allowed 
§ 3686. COII8ideration of age increase facIO!' in modifkation of child suppon order 
§ 3687. Modification without showing of changed cimunstances 
§ 3688. Modification based on signif'lCant decrease in income 
§ 3689. Tax returns and OIlIer documents 
§ 3690. Manner of service of notice 
§ 3691. Notice to district attorney 
§ 3692. ComplianCe with federal requirements 
§ 3693. Election to be leptesented by counsel 
§ 3694. Judicial council fOiIll8 

§ 3680. Purpose of article 
3680. The purpose of this article is to provide an additional, simplified method for 

the modification of child, family, and spousal support orders. 

Comment. Section 3680 continues subdivision (8) of former Civil Code Section 4700.1 
and subdivision (a) offormer Civil Code Section 4801.9 without substantive change, except 
that the article is made applicable to "family support" orders. ) 

§ 3681. "Support order" defined 
3681. As used in this article, "support order" means an order for child, family, or 

spousal support. 

Comment. Section 3681 is anew provision included to facilitate the drafting of this article. 

§ 3682. Limitation on use of procedure under this article 

3682. Except where the modification is based on a significant decrease in the 
income of the moving party: 

<a) Only one modification of child or family support pursuant to this article may be 
granted within any 12-month period. 

(b) Only one modification of spousal support pursuant to this artic~e may be granted 
within anyone 12-month period. 

Comment. Section 3682 continues the first sentence of subdivision (d) offonner Civil 
Code Section 4700.1 and the first sentence of subdivision (d) offonner Civil Code Section 
4801.9 without substantive change. Although Section 3682 limits modifications pursuant 
to this article to one per year, this limitation does not apply to a modification based on a 
significant decrease in the income of the moving party. See also Section 3688 (modification 
based on significant decrease in income of the moving party). 
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§ 3683. Notice of motion to modify support order' 

3683, (a) Anotice of motion to modify a support order may be filed under this article 
at any time subsequent to one year after the entry of the support order to be modified, 
but this one-year limitation is not applicable if the request for modification is based 
on a significant decrease in the income of the moving party. 

(b) The motion to modify the support order shall include both of the following: 
(1) A proposed order for modification of the support order. 
(2) A declaration underpenaity of perjury that the facts on which the motion is based 

are true and correct. 
(c) The moving party shall caus!' the notice of motion and the proposed order to be 

served on the other party to the support order. 

Comment. Section 3683 continues the first tIuee sentences of subdivision (b) of fonner 
Civil Code Section 4700.1 and the first tIuee sentences of subdivision (b) of fonner Civil 
Code Section 4801.9 without substantive change. See also Section 3690 (manner of service 
of notice). 

In computing the one-yearperion under subdivision in the case of a suport order previously 
modified, the one-year period commences to run from the date of entry of the latest 
modification of the support order, not from the date the original support order was entered. 

§ 3684. Objection and request for hearing 

3684. (a) The responding party may, within 30 days after the date of service of the 
notice of motion pursuant to Section 3683, file an objection and request for hearing. 
If the responding party files an objection and request for hearing, the responding party 
is responsible for requesting a hearing date and giving notice of the hearing to the 
moving party. The responding party shall file the original proof of service of the notice 
of the objection and request for hearing at the same time as the filing of the objection 
and the request for hearing. 

(b) If it appears in the response to a request for modification of a child support order 
pursuant to this article that an issue other than support is contested with respect to the 
child, the other issue shall be set for mediation under Chapter 11 (commencing with 
Section 3155)ofDivision 10. Aseparatehearing shall be scheduled for the other issue. 
The pendency of the mediation proceeding shall not delay a hearing on the request for 
modification of the support order under this article. 

Comment. Subdivision (a) of Section 3684 continues the fourth, fifth, and sixth sentences 
of subdivision (b) of fonner Civil Code Section 4700.1 and the fourth, fifth, and sixth 
sentences of subdivision (b) of fonner Civil Code Section 480 1.9 without substantive change. 
See also Section 3690 (manner of service of notice). 

Subdivision (b) continues without substantive change subdivision (k) offonnerCivil Code 
Section 4700.1. 

Note: Should subdivision (b) of Section 3684 apply to a "family support order''? 
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§ 3685. Lawyers and other non parties not allowed 

3685. (a) Except as otherwise provided in this section and in Section 3693, no 
attorney at law or person other than the moving or responding party shall take any part 
in the filing or prosecution or defense of a proceeding pursuant to this article, unless 
the attorney is appearing as a party to the proceeding. 

(b) Nothing in this article prohibits an attorney from rendering advice to a party to 
the proceeding, either before or after the commencement of the proceeding. 

Comment. Section 3685 restates the rust two sentences of subdivision (c) of fonnerCivil 
Code Section 4700.1 and the rust two sentences of subdivision (c) of fonner Civil Code 
Section4801.9 without~ubstantive change. See also Section 3693 (election to be represented' 
by counsel in the proceeding). 

§ 3686. Consideration of age increase factor in modification of child support 
order 

3686. In making a modification based on a request to increase the amount of child 
suppon payments pursuant to this article, the coon shall take into consideration the 
age increase factor developed by the Judicial Council pursuant to paragraph (8) of 
subdivision (a) of Section 4005. 

Comment. Section 3686 continues fonner Civil Code Section 4700.3 without substantive 
change. 

§ 3687. Modification without showing of changed circumstances 

3687. (a) The coun may grant a modification of child suppon, not to exceed an 
amount equal to 1 o percent of the current child suppon award for each year subsequent 
to the date on which the current child suppon award was granted. without requiring 
a showing of changed circumstances by the moving party, to the extent justified by the 
economic evidence presented by way of the income statements (and expense 
statements, if the coon deems them necessary and relevant) of the patties. 

(b) The coon may grant an increase of spousal suppon, not to exceed an amount 
equal to the increase in the California all consumer price index provided by the federal 
government for each year subsequent to the date on which the current spousal suppon 
award was granted, without requiring a showing of changed circumstances by the 
moving party, to the extent justified by the economic evidence presented by way of 
income statements (and expense statements, if the coud deems them relevant) of the 
parties. 

(c) If the responding party defaults, the coon shall order a modification of the 
support order without requiring the submission of economic evidence by the moving 
party. 

Comment. Subdivision (a) of Section 3687 continues the second sentence of subdivision 
(d) of fonner Civil Code Section 4700.1 without substantive change. Subdivision (b) 
continues the second sentence of subdivision (d) of fonnerCivil Code Section 4801.9 without 
substantive change. Subdivision (c) continues the third sentence of subdivision (d) of fonner 
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Civil Code Section 4700.1 and the third sentence of subdivision (d) of fonner Civil Code 
. Section 4801.9 without substantive change. 

Note: What is tbe standard for modification of a family support order? Does the 
standard in subdivision (a) or (b) apply? 

§ 3688. Modification based on significant decrease in income 

3688. (a) In a case in which the request for modification is based on a significant 
decrease in the income of the moving party, the moving party shall present evidence 
ofhis or her decline in economic circurrtstances. The amount of the modification shall 
be based on the economic evidence presented by way of income statements (and 
expense statements, if the court deems them necessary and relevant) of the parties. 

(b) If the responding party defaults in a case where the request for the modification 
is based on a significant decrease in the income of the moving party, the court shall 
order a modification based on the evidence. 

(c) If the court considering the request for modification orders support according to 
guidelines in use within its jurisdiction, the amount of the modification shall be based 
on the guidelines. If no guidelines are in use, the amount of the modification shall be 
based on the factors used in determining the existing support award. 

Comment. Section 3688 continues the third paragrapb of subdivision (d) of former Civil 
Code Section 4700.1 and the third paragraph of subdivision (d) of former Civil Code Section 
4801.9 without substantive change . 

\.....- § 3689. 'Dlx returns and other documents 

c 

3689. (a) In addi~ion to the income statement (and the expense statement, if required 
by the court), in a contested proceeding, both the moving party and the responding 
party shall make available to the court at the time of the hearing copies of their federal 
and state income tax returns for the preceding year. A tax return so submitted may be 
reviewed by the other party and the party also may be examined by the other party as 
to contents the return. 

(b) No relief shall be granted pursuant to this article to a party who fails to submit 
such documents as may be required by the court or a declaration under penalty of 
perjury that no such documents exist, or that, in the case of a tax return, it cannot be 
produced but a copy has been requested from the Internal Revenue Service or the 
Franchise Tax Board. 

Comment. Section 3689 continues the fourth paragraph of subdivision (d) of fonnerCivil 
Code Section 4700. I and the fourth paragraph of subdivision (d)offormerCivil Code Section 
4801.9 without substantive change. 

Note: To conform to Section 3665, should the following new subdivision be added to 
Section 3689: 

(c) Tbe tax returns shall be controlled by tbe court as provided in Section 3553. 
H tbis addition is not made, a reference to Section 3689 sbould be added to tbe 

Comment to Section 3553. 
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§ 3690. Manner of service of notice 

3690. Notice pursuant to this article shall be by certified mail, postage prepaid, 
return receipt requested, to the last known address of the party to be served, or by 
personal service. Proof of service shall be fIled with the court. 

Comment. Section 3690 continues the first two sentences of subdivision (e) of fonner 
Civil Code Section 4700.1 and the f1fSttwo senlencesof subdivision (e) offonnerCivil Code 
Section 4801.9without substantive change. See also Section 3S54 (giving notice of mailing 
address and changes in address to other party). 

§ 3691. Notice to district attorney 

3691. <a) The party filing a notice of motion to modify child support with the clerk 
pursuant to this article shall also fIle a duplicate copy of the notice with the district 
attorney within five worlting days after filing. 

(b) If the district attorney has previously attempted to enforce the spousal support 
obligation upon which the motion is based, the party filing a notice of motion to 
modify spousal support with the clerk pursuant to this article shall also file a duplicate 
copy of the notice with the district attorney within five worlting days of filing. 

Comment. Subdivision (a) of Section 3691 continues subdivision (g) offonnerCivil Code 
Section 4700.1 without substantive change. Subdivision (b) continues subdivision (f) of 
fonner Civil Code Section 4801.9 without substantive change. 

Note: Should subdivision (a) of Section 3691 be limited by consolidating it with 
subdivision (b), thereby adding the requirement for subdivision <a) that notice to the --.., 
district attorney is required for modification of chUd support only if the district J 
attorn.y has previously attempted to enforce the chUd support obligation upon which 
the motion is based? 

How does one ''file'' a copy of the notice with the district attorney as required by 
Section 3691? Does Section 3690 (manner of 5e"ice of notice) apply? 

§ 3692. Compliance with federal requirements 

3692. Nothing in this article shall be construed to infringe on the duty of the state 
to comply with any federal rules and regulations pertaining to the establishment, 
enforcement, and collection of (I) child support payments in cases in which the child 
is receiving public assistance or (2) spousal support payments. 

Comment. Section 3692 continues subdivision (h) offormer Civil Code Section 4700.1 
and subdivision (g) of fonner Civil Code Section 4801.9 without substantive change. 

Note: Is there a reason why item(l) ofSedion 3692 is limited to public assistance cases 
and item (2) is not so limited? 

§ 3693. Election to be represented by counsel 

3693. (a) A party to a proceeding under this article may elect to be represented by 
counsel in the proceeding. The party's notice of election to proceed with the benefit 
of counsel shall be accompanied by the party's decIaration under penalty of perjury 
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stating facts evidencing the intent to proceed with . the benefit of counsel in the 
proceeding. 

(b) Upon notice by a party pursuant to subdivision (a) that the party elects to be 
represented by counsel in the proceeding, the conn shall proceed on the motion as in 
a proceeding under Article 1 (commencing with Section 3650) for modification of a 
support order. 

Comment. Section 3693 restates the third sentence of subdivision (c) and subdivision (i) 
of fanner Civil Code Section 4700. 1 and the third sentence of subdivision (c) and subdivision 
(h) of fonner Civil Code Section 4801.9 without substantive change. 

§ 3694. Judicial council forms 
3694. The Judicial Council shall adopt forms or notices forthe use of the procedure 

provided in this article. The fonns ornotices shall include a notice advising of the right 
of a party to proceed with or without benefrt of counsel. The fonns or notices shall 
incorporate, where appropriate, advice as to the availability of the additional, 
simplified method for the modification of support provided in this article. 

Comment. Section 3694 continues subdivision (j) of funner Civil Code Section 4700.1 
and subdivision (i) of fonner Civil Code Section 4801.9 without substantive change. 

Note: Should Section 3fi94 be omitted and its subject matter covered by a general 
provision? 

CHAPI'ER 7. HEALTH INSURANCE 
Article 1. Providing Health Insurance Coverage for Suppo1 ted Child 
Article 2. Health Insurance Coverage Assignment 
Article 3. Assignment of Reimbursement Rights Under Health Plan 

Article 1. Providing Health Insurance Coverage For Supported Child 
§ 3750. "Health insurance coverage" defioed 
§ 3751. Health insurance for supported child 
§ 3752. Disbict aaomey designated as assigned payee; iDformation on policy for custodial parent 
§ 3753. Article applicable in all cues 

§ 3750. "Health insurance coverage" defined 

3750. As used in this article, "health insurance coverage" includes aU of the 
following: 

(a) VISion care and dental care coverage whether the vision care or dental care 
coverage is part of existing health insurance coverage or is issued as a separate policy 
or pIan. 

(b) Provision for the delivery of health care services by a fee for service, health 
maintenance organization, preferred provider organization, or any other type of health 
care delivery system under which medical services could be provided to a dependent 
child of an absent parent. 

Comment. Section 3750 continues paragraph (3) of subdivision (a) offonner Civil Code 
Section 4726 without substantive change. 
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§ 3751. Health insurance for supported child 

3751. (a> The court shall require that health insurance coverage for a supported child ) 
shall be maintained by either or both parents if that insurance is available at no cost 
or at reasonable cost to the parent. The court shall generally consider health insurance 
coverage to be reasonable in cost if it is employment-related group health insurance 
or other group health insurance, regardless of the service delivery mechanism. If the 
court determines that the cost of health insurance coverage is not reasonable, the court 
shall state its reasons on the record. 

(b> If the court determines that health insurance coverage is not available at no or 
reasonable cost, the court's order for support shall contain a provision that specifies 
that health insurance coverage shall be obtained if it becomes available at no or 
reasonable cost. Upon health insurance coverage at no or reasonable cost becoming 
available to a parent, the parent shall apply for that coverage. 

Comment. Section 3751 continues paragraphs (1) and (2) of subdivision (a) offonner 
Civil Code Section 4726 without substantive change. See also Sections 1920-1923 (notice 
to insurance carriers), 4006 (health insurance coverage as factor in determining child 
support). 

§ 3752. District attorney designated as assigned payee; information on policy for 
custodial parent 

3752. (a) If the districtattomey has been designated as the assigned payee for child 
support, the court shall order the parent to notify the district attorney upon applying ) 
for and obtaining health insurance coverage for the child within a reasonable period 
of time. 

(b) The district attorney shall obtain a completed medical form from the parent in 
accordance with Section 11490 of the Welfare and Institutions Code and shall forward 
the completed form to the State Department of Health Services. 

(c) In those cases where the district attomey is providing medical support enforcement 
services, the district attorney shall provide the parent or person having custody of the 
child with information pertaining to the health insurance policy that has been secured 
for the child. 

Comment. Section 3752 continues without substantive change subdivisions (b) and (c) 
of fonner Civil Code Section 4726. 

§ 3753. Article applicable in all cases 
3753. This article is applicable in all cases, irrespective of whether the child support 

award made is based on the mandatory minimum award schedule or a higher amount 
based on a state or county schedule. 

Comment. Section 3753 continues without substantive change subdivision (d) of fonner 
Civil Code Section 4726. 

Note: Section 3753 should be reviewed in light of the child support guidelines to be 
adopted under Article 2 (commencing with Section 4050) of Chapter 2 of Part 2 .• 
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Article 2.. Health Insurance Coverage Assignment 
§ 3760. Deimitioos 

§ 3760 

§ 3761. Applicatiori and order for health insurance coverage assignment; notice of intent to seek 
order 

§ 3762. Good cause for not making assignment order 
§ 3763. Tune of making and effect of assignment order; modification of order 
§ 3764. Service of lIBIignment order; delivery of copy and infonnation to obligor 
§ 3765. Motion to quasb assignment 
§ 3766. Selection of plans 
§ 3767. Notice concerning commencement of coverage; providing evidence of coverage 
§ 3768. Liability for failure to comply with assignment 
§ 3769. Civil penalty for adverse action against employee 
§ 3770. Termination of assignment 
§ 3771. Employer providing information to disttict attorney 
§ 3772. Judicial Council forms 

§ 3760. Definitions 
3760. As used in this article. unless the provision or context otherwise requires: 
(a) "Employer" includes the United States government and any public entity as 

dermed in Section 811.2 of the Government Code. 
(b) "Health insurance." "health insurance plan;" "health insurance plan." ''health 

insurance coverage ..... healthcare services." or .. health insurance covemge assignment" 
includes vision care and dental care coverage whether the vision care or dental care 
coverage is part of existing health insurance coverage or is issued as a separate policy 
or plan. 

(c) "Health insurance coverage assignment" or "assignment order" means an order 
made under Section 3761. 

Comment. Subdivision (a) of Section 3760 continues subdivision (m) of former Civil 
Code Section 4726.1 (as amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive 
change. Subdivision (b) continues subdivision (p) of former Section 4726.1 without 
substantive change. Subdivision (c) continues the second sentence of paragraph (1) of 
subdivision (a) of fanner Section 4726.1 without substantive change. 

§ 3761. Application and order for health insurance coverage assignment; notice 
of intent to seek order 

3761. (a) Upon application by a party or district attorney in any proceeding where 
the court has ordered either or both parents to maintain health insurance coverage 
under Article I (commencing with Section 3750), the court shall order the employer 
of the obligor parent or other person providing health insurance to the obligor to enroll 
the supported child in the health insurance plan available to the obligor through the 
.emp\oyer or other person and to deduct the appropriate premium or costs, if any, from 
the earnings of the obligor unless the court makes a finding of good cause for not 
making the order. 
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(b) The application shall state that the party or, district attorney seeking the 
assignment has given the obligor a written notice of the intent to seek a health .~ 
insunince coverage assignment in the event of a default in instituting coverage ....) 
required by court order on behalf of the parties' child and that the notice was 
transmitted by fIrSt-class mail, postage prepaid, or personally served at least 15 days 
prior to the date of the filing of the application. The written notice of the intent to seek 
an assignment required by this subdivision may be given at the time of fding a petition 
or complaint for support or at any time later, but shall be given at least 15 days before 
the date of filiogthe application underthis section. The obligor may at any time waive 
the written notice required by this subdivision. 

Comment. Subdivision (a) of Section 3761 continues the fU'St sentence of paragraph (1) 
of subdivision (a) of fonner Civil Code Section 4726.1 (as amended by 1990 Cal. Stat. th. 
1395 § 1) without substantive change. Subdivision (b) continues subdivision (c) offonner 
Section 4726.1 without substantive change. See also Sections 1920-1923 (notice to insurance 
carriers), 3510 robligor" defined). 

§ 3762. Good cause for not making assignment order 

3762. Good cause for not making a health insurance coverage assignment shall be 
limited to either of the following: 

(a) The court finds that one of the conditions listed in subdivision (a) of Section 3765 
or in Section 3770 exists. 

(b) The court fmds that the health insurance coverage assignment would cause 
extraordinary hardship to the obligor. The court shall specify the nature of the 
extraordinary hardship and, whenever possible, a date by which the obligor shall 
obtain health insurance coverage or be subject to a health insurance coverage 
assignment. 

Comment. Section 3762 continues paragraph (2) ofsnbdivision (a) offonner Civil Code 
Section 4726. 1 (as amended by 1990Cal.Stat.ch.1395 § 1) without substantive change. See 
also Section 3510 ("obligor" defmed). 

§ 3763. l1me of making and effect of assignment order; modification of order 
3763. (a) The health insurance coverage assignment may be ordered at the time of 

trial or entry of a judgment ordering health insurance coverage. The order operates 
as an assignment and is binding on any existing or future employer of the obligor 
parent, or other person providing health insurance to the obligor, upon whom a copy 
of the order has been served. 

(c) The order of assignment may be modified at any time by the court. 

Comment. Section 3763 continues subdivision (b) of fonner Civil Code § 4726.1 (as 
amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive change, except that the phrase 
"or other person providing health insurance to the obligor" has been added in the second 
sentence of subdivision (a) of Section 3763. See also Sections 1920-1923 (notice to insurance 
carriers), 3510 ("obligor" defmed). 
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§ 3764. Service of assignment order; delivery or copy and inrormation to obligor 

3764. (a) A health insurance coverage assigrunent does not become effective utiti! 
10 days after service by the applicant of the assignment order on the employer or other 
person providing health insurance to the obligor. 

(b) Within 10 days after service of the order, the employer or other person providing 
health insurance to the obligor shall deliver a copy of the order to the obligor, together 
with a written statement of the obligor's rights under the law to move to quash the 
order. 

Comment. Section 3764 continues subdivision (d) offormer Civil Code Section 4726.1 
(as amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive change. See also Sections 
1920-1923 (notice to insurance carriers), 3510 ("obligor" defined). 

Note: How is the assignment order to be served on the employer or other person 
providing health insurance to the obligor? 

§ 3765. Motion to quasb assignment 

3765. (a) The obligor may move to quash a health insurance coverage assignment 
order as provided in this section if the obligor declaIes under penalty of perjury that 
there is error on any of the following grounds: 

(1) No order to maintain health insurance has been issued under Article 1 
(commencing with Section 3750). 

(2) The amount to be withheld for premiums is greater than that pennissible under 
Article 1 (commencing with Section 3750) or greater than the amount otherwise 
ordered by the court. 

(3) The amount of the increased premium is unreasonable. 
(4) The alleged obligor is not the obligor from whom health insurance coverage is 

due. 
(5) The child is or will be otherwise provided health care coverage. 
(6) The employer's choice of coverage is inappropriate. 
(b) The motion and notice of motion to quash the assignment order, including the 

declaration required by subdivision (a), shall be filed with the court issuing the 
assignment order within 10 days after delivery of a copy of the order to the obligor 
pursuant to subdivision (b) of Section 3764. The court clerk: shall set the motion for 
hearing not less than 15 days, nor more than 20 days. after receipt of the notice of 
motion. The clerk: shall, within five days after receipt of the notice of motion, deliver 
a copy of the notice of motion to (1) the district attorney personally or by flISt-class 
mail, and (2) the applicant and the employer or other person providing health 
insurance, at the appropriate addresses contained in the application, by flISt-class 
mail. 

(c) Upon a finding of error described in subdivision (a). the court shall quash the 
assignment. 

• 
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Comment. Section 3765 continues subdivision (e) of fanner Civil Code Section 4726.1 
(as amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive change. See also 3510 "'"'"\ 
("obligor" defmed). J 

§ 3766. Selection of pIans 

3766. (a) The employer, or other person providing health insurance, shall take steps 
to commence coverage, consistent with the order for the health insurance coverage 
assigmnent, 10 days after service of the assigmnent order upon the obligor under 
Section 3764 if the employer or other person has not received a notice of motion 
seeking to quash the order. If the employer or other person providing health insurance 
receives a notice of motion to quash, the employer or other person shall commence 
coverage consistent with the assignment order on receipt of the order resolving the 
motion to quash in favor of the applicant, The employer; or the person providing 
health insurance, shall commence coverage at the earliest possible time and, if 
applicable, consistent with the group plan enrollment rules. 

(b) If the obligor has made a selection of health coverage inconsistent with the court 
order, the selection shall not be superseded unless the child to be enrolled in the plan 
will not be provided benefits or coverage where the child resides. 

(c) If the obligor has not enrolled in an available health plan, there is a choice of 
coverage, and the court has not ordered coverage by a specific plan, the employer or 
other person providing health insurance shall enroll the child in the plan that will 
reasonably provide benefits or coverage where the child resides. If that coverage is ) 
not available, the employer or other person providing health insurance shall, within 
20 days, return the assigmnent to the attorney or person initiating the assignment. 

(d) If an assigmnent order is served on an employer or other person providing health 
insurance and no coverage is available for the supported child. the employer or other 
person shall, within 20 days, return the assignment to the attorney or person initiating 
the assigmnent. 

Comment. Section 3766 continues subdivisions (I) and (j) offanner Civil Code Section 
4726.1 (as amended by 1990 Cal. Slat. ch. 1395 § 1) without substantive change, except that 
a reference to the other person providing health insurance bas been added in the last portion 
of the second sentence of subdivision (a) and in the fIrSt sentence of subdivision (c) of Section 
3766. See also Sections 1920-1923 (notice to insurance carriers), 3510 ("obligor" dermed). 

§ 3767. Notice concerning commencement of coverage; providing evidence of 
coverage 

3767. The employer or other person providing health insurance shall do all of the 
following: 

(a) Notify the applicant for the assignment order of the commencement date of the 
coverage of the child. 

(b) Provide evidence of coverage to both parents or the person having custody of the 
child and to the district attorney when requested by the district attorney. 
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(c) Upon request by the parents or person having Custody of the child, provide all 
fonns and other documentation necessary for the purpose of submitting claims to the 
insurance carrier which the employer or other person providing health insurance 
usually provides to insureds. 

Comment. Section 3767 continues subdivisions (h) and (i) of fonner Civil Code Section 
4726.1 (as amended by 1990 Cal. Sial. ch. 1395 § 1) without substantive change. 

§ 3768. Liability for failure to comply with assignment 
3768. (a) An employer or other person providing health insurance who willfully 

fails to comply with a valid health insurance coverage assigrunent entered and served 
on the employer or other person pursuant to this article is liable to the applicant for the 
amount incurred in health care services that would otherwise have been covered under 
the insurance policy but for the conduct of the employer or other person t,hat was 
contrary to the assignment order. 

(b) Willful failure of an employer or other person providing health insurance to 
comply with a health insurance coverage assignment is punishable as contempt of 
court under Section 1218 of the Code of Civil Procedure. 

Comment. Section 3768 continues subdivision (g) of fonner Civil Code Section 4726.1 
(as amended by 1990 Cal. Stat. cb. 1395 § 1) without substantive change. See also Sections 
273 (morney's fees for enforcemenl of support order), 1920-1923 (notice to insurance 
carriers). 

\...... § 3769. Civil penalty for adverse actioD against employee 

c 

3769. No employer shall use a health insurance coverage assignment as grounds for 
refusing to hire a person or for discharging or taking disciplinary action against an 
employee. An employer who violates this section may be assessed a civil penalty of 
a maximum of five hundred dollars ($500). 

Comment. Section 3769 continues subdivision (1) of fonner Civil Code Section 4726.1 
(as amended by 1990 Cal. Stal. cb. 1395 § 1) without substantive change. 

§ 3770. Thrmination of assignment 
3770. Upon notice of motion by the obligor, the court shall terminate a health 

insurance coverage assignment if any of the following conditions exists: 
(a) A new order has been issued under Article I (commencing with Section 3750) 

that is inconsistent with the existing assignment. 
(b) The employer or other person providing health insurance has discontinued that 

covemge to the obligor. 
(c) The court determines that there is good cause, consistent with Section 3762, to 

terminate the assignment. 
(d) The death or emancipation of the child for whom the health insurance has been 

obtained. 
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Comment. Section 3770 continues subdivision (k) of fonner Civil Code Section 4726.1 
(as amended by 1990 Cal. StaL ch. 1395 § 1) without substantive change. See also Section 
3510 ("obligor" defined). 

§ 3771. Employer providing information to district attorney 

3771. Upon request of the district attomey, the employer shall provide the following 
information to the district attorney within 30 days: 

(a) The social security number of the absent parenl 
(b) The home address of the absent parent. 
(c) Whether the absent parent has a health insumnce policy and, if so, the policy 

names and numbers, and the names of the persons covered. 
(d) Whether the health insurance policy provides coverage for dependent children 

of the absent parent who do not reside in his or her horne. 
(e) If there is a subsequent lapse in health insurance coverage, the employer shall 

notify the district attorney, giving the date the coverage ended, the reason for the lapse 
in coverage and, if the lapse is temporary, the date upon which coverage is expected 
to resume. 

Comment. Section 3771 continues subdivision (0) offonner Civil Code Section 4726.1 
(as amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive change. 

Note: Should the introductory portion 01 subdivision (e) of Section 3771 be revised 
toread: "If the districtaUorney bas requested information under this section and tbere 
is a subsequent lapse in health insurance coverage, the employer .•• " ) 

Sbould the scope of Section 3771 be expanded to cover any "otber person providing 
healtb insurance''? 

§ 3772. Judicial Council forms 

3772. The Iudicial Council shall adopt forms for the health insurance coverage 
assignment required or authorized by this article, including', but not limited to, the 
application, the order, the statement of the obligor's rights, and an employer's return 
fonn which shall include the information required by Section 3771. The parties and 
child shall be sufficiently identified 911 the forms by the inclusion of birth dates, social 
security numbers, and any other infonnation the Iudicial Council determines is 
necessary. 

Comment. Section 3772 continues subdivision (0) of fonner Civil Code Section 4726.1 
(as amended by 1990 Cal. Stat. ch. 1395 § 1) without substantive change. See also Section 
3510 ("obligor" defined). 

Article 3. Assignment of Reimbursement Rights Under Healtb Plan 
§ 3780. "Health plan" defined 
§ 3781. Assignment of rights to reimbursement under health plan 
§ 3782. Party covered by health plan to provide information and forms 
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§ 3780. ''Health plan" defined 

3780. For the purposes of this article, a health plan includes, but is not limited to, 
a disability insurance plan, a nonprofit hospital service plan, a self-insured employee 
welfare benefit pian, and a health care service plan. 

Comment. Section 3780 continues the third paragraph of former Civil Code Section 
4358.5 without change. 

§ 3781. Assignment of rights to reimbursement under health plan 

3781. (a) Subject to subdivision (b), in a proceeding under the Family Law Act, 
where there is an order requiring either party to provide covemge under a health pIan 
to a dependent, the court shall order the party covered by a health plan to assign to the 
other party the rights the covered party has to reimbursement ~ 

(b) The rights assigned pursuant to this section do not include any rights the covered 
party has to reimbursement for payments actually made by the covered party. The 
rights assigned are only for reimbursement for payments made by the noncovered 
party seeking the reimbursement, and reimbursement shall be only for covered health 
care services received in the manner required by the pIan or policy and provided to a 
dependent. 

Comment. Section 3781 continues the first paragraph of fanner Civil Code Section 
4358.5 without substantive change. See also Sections 85 (MPamily Law Act" deflned), 1920-

,"- 1923 (notice to insurance carriers). 
~ Note: Should Section 3781 apply ''in any proceeding where there is an order 

c 

requiring either party to provide coverage under a health plan to a dependent, "thereby 
omitting the restriction of this article to a "proceeding under the Family Law Ad''? 

• 
§ 3782. Party covered by health plan to provide information and forms 

3782. (a) The order made pursuant to this article shall also require the party covered 
by a health pIan to provide the appropriate infonnation and foDDS to enable the party 
incurring the health care services costs for a dependent to seek reimbursement. 

(b) The court shall notify the health plan of the order made pursuant to this article 
and shall instruct the health plan to assist the party seeking reimbursement by 
providing infonnation and foons necessat)' to receive reimbursement. 

Comment. Section 3782 continues second paragraph offanner Civil Code Section4358.5 
without substantive change. See also Sections 1920-1923 (notice to insurance carriers). 

CHAYfER 8. DEFERRED SALE OF HOME ORDER 
§ 3800. Def'mitions 
§ 3801. Determination of economic feasibility 
§ 3802. Maners to be considered by court in determining whether to grant order 
§ 3803. Contents of order 
§ 3804. Recording order 
§ 3805. Order as additional child support 

• § 3806. Order concerning maintenance and capital improvements 
§ 3807. Modification or termination of order 
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§ 3808. Presumption arising upon remarriage or oilier change.in circumstances 
§ 3809. Reservation of jurisdiction by court 

. § 3810. Cbapter applies to preexisting orders 

§ 3800. Definitions 
3800. (a) As used in this chapter: 
(a) "Custodial parent" means a party awarded physical custody of a child. 
(b) "Deferred sale of home order" means an order that temporarily delays the sale 

and awards the temporary exclusive use and possession of the family home to a 
custodia1 parent of a minor child or child for whom support is authorized under 
Sections 3900 and 3901 or under Section 391 0, whether or not the custodia1 parent has 
sole or joint custody, in order to minimize the adverse impact of dissolution or legal 
separation on the welfare of the child. 

(c) "Resident parent" means a party who has requested or who has already been 
awarded a deferred sale of home order. 

Comment. Section 3800 continues subdivision (a) of former Civil Code Sectioo4700.10 
(as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 

§ 3801. Determination of ~nomic feasibility 
3801. (a) If one of the parties has requested a deferred sale of home order pursuant 

to this chapter, the court shall first determine whether it is economically feasible to 
maintain the payments of any note secured by a deed of trust, property taxes, insurance 
for the home during the period the sale of the home is deferred, and the condition of ) 
the home comparable to that at the time of trial. 

(b) In making this determination, the court shall consider all of the following: 
(l)'"Ibe resident parent's income. 
(2) The availability of spousal support, child support, or both spousal and child 

support. 
(3) Any other SOUICeS of funds available to make those payments. 
(c) It is the intent of the LegisIature, by requiring the determination under this 

section, to do all of the following: 
(1) Avoid the likelihood of possible defaults on the payments of notes and resulting 

foreclosures. 
(2) Avoid inadequate insurance coverage. 
(3) Prevent deterioration of the condition of the family home. 
(4) Prevent any other circumstance which would jeopardize both parents' equity in 

the home. 
Comment. Section 3801 continues the first three sentences of subdivision (b) offonner 

Civil Code Section 4700. 10 (as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive 
change . 
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§ 3802. Matters to be considered by court in detenbining whether to grant order 

3802. (a) If the court detennines pursuant to Section 3801 that it is economically 
feasible to consider ordering a deferred sale of the family home, the court may grant 
a deferred sale of home order to a custodial parent if the court determines that the order 
is necessary in order to minimize the adverse impact of dissolution or legal separation 
on the child. 

(b) In exercising its discretion to grant or deny a deferred sale of home order, the 
court shall consider all of the following: 

(1) The length of time the child has resided in the home. 
(2) The child's placement or grade in school. 
(3) The accessibility and convenience of the home to the child's school and other 

services or facilities used by and available to the child,including child care. 
(4) Whether the home has been adapted or modified to accommodate any physical 

disabilities of a child or a resident parent in a manner such that a change in residence 
may adversely affect the ability of the resident parent to meet the needs of the child. 

(5) The emotional detriment to the child associated with a change in residence. 
(6) The extent to which the location of the home permits the resident parent to 

continue his or her employment. 
(7) The financial ability of each parent to obtain suitable housing. 
(8) The tax consequences to the parents. 
(9) The economic detriment to the nonresident parent in the event of a deferred sale 

of home order. 
(10) Any other factors the court deems just and equitable. 

Comment. Subdivision (a) of Section 3802 continues the introductory clause of the fourth 
sentence of subdivision (b) and the first sentence of subdivision (c) of former Civil Code 
Section 4700.10 (as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 
Subdivision (b) continues the remainder of the fourth sentence of subdivision (b) of former 
Section 4700.10 without substantive change. 

§ 3803. Contents or order 

3803. The deferred sale of home order shall state the duration of the order and may 
include the legal description and assessor's parcel number of the real property which 
is subject to the order. 

Comment. Section 3803 continues the first portion of the second sentence of subdivision 
(c)offonnerCivil Code Section 4700. 10 (as amended by 1990 Cal. Stat. ch. 1493 § 8)without 
substantive change. 

§ 3804. Recording order 

3804. The deferred sale of home order may be recorded in the office of the county 
recorder of the county in which the real property is located. 
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Comment. Section 3804 continues the last portion of the second sentence of subdivision 
(c)offonnerCivil Code Section 4700. 10 (as amended by 1990 Cal. Stat. ch.1493 § 8)without '"""\ 
substantive change. ....J 

§ 3805. Order as additional child support 
3805. The deferred sale of home order may be considered to constitute additional 

child support pursuant to [Civil Code Section 4728.5]. 

Comment. Section 3805 continues the third sentence of subdivision (c) of fonnet Civil 
Code Section 4700.10 (as amended by 1990 Cal. Stat. ch. 1493 I 8) without substantive 
change. See also Section 273 (attorney's fees for enforcement of support order). 

Note: The substance of Civil Code Section 4128.5 is not continaed in the staff draft 
orthe Family Code. See the Note to Sections 4050-4099. When Sections 4050-4099 have 
been drafted and included in tbe Family Code, an appropriate reference to the 
provision that supersedes Civil Code Section 4728.5 mast be inserted in Section 3805. 

§ 3806. Order concerning maintenance and capital improvements 

3806. The court maymake an orderspecifying the parties 'respective responsibilities 
for the payment of the costs of routine maintenance and capital improvements. 

Comment. Section 3806 continues subdivision (d)offormer Civil Code Section 4700.10 
(as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 

I 3807. Modification or termiliation or order 

3807. Except as otherwise agreed to by the parties in writing, a deferred sale of home ) 
order may be modified or terminated at any time at the discretion of the court. 

Comment. Section 3861 continues a portion of subdivision (e) of fonner Civil Code 
Section 4700.10 (as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 

§ 3808. Presumption arising upon remarriage or other change in cin:umstances 

3808. Except as otherwise agreed to by the parties in writing, if the party awarded 
the deferred sale of home order remarries, or if there is otherwise a change in 
circumstances affecting the detenninations made pursuant to Section 3801 or 3802 or 
affecting the economic status of the parties or the children on which the award is based, 
a rebuttable presumption, affecting the burden of proof, is created that further deferral 
of the sale is no longer an equitable method of minimizing the adverse impact of the 
dissolution or legal separation on the children. 

Comment. Section 3808 continues a portion of subdivision (e) of fanner Civil Code 
Section 4700.10 (as amended by 1990 Cal. Slat. ch. 1493 § 8) without substantive change. 

§ 3809. Reservation of jurisdiction by court 
3809. In making an order pursuant to this chapter, the court shall reserve jurisdiction 

to determine any issues that arise with respect to the deferred sale of home order 
including, but not limited to, the maintenance of the home and the tax consequences 
to each party. 
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Comment. Section 3809 continues subdivision (f) offotmer Civil Code Section 4700.1 0 
(as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 

§ 3810. Chapter applies to preexisting orders 

3810. This chapter is applicable regardless of whether the deferred sale of home 
order is made before or after January 1, 1989. 

Comment. Section 3810 continues subdivision (g) offonnerCivil Code Section 4700.1 0 
(as amended by 1990 Cal. Stat. ch. 1493 § 8) without substantive change. 

PART 2. SUPPORT OF CIDLDREN 
Chapter 1. Duty of Parent ttl Support Child 
Chapter 2. Court Ordered Child Support 

CHAPTER 1. DUTY OF PARENT TO SUPPORT CHll..D 
Article 1. Support of Minor Child 
Article 2. Support of Adult Child 
Article 3. Support of Grandchild 
Article 4. Liability ttl Others Who Provide Support for Child 

Article 1. Support of Minor Child 
§ 3900. Duty of Parents 
§ 3901. Duration of Duty 
§ 3902. Support Out of Child's Property 

§ 3900. Duty or parents 

3900. Subject to the provisions of this division, the father and mother of a minor 
child have an equal responsibility to support their child in the manner suitable to the 
child's circumstances. 

Comment. Section 3900 continues subdivision (a) of former Civil Code Section 196 (as 
amended by 1990 Cal. Stat. ch. 1493 § 1) and the first sentence ofiorme;r Civil Code Section 
196awiththefollowingrevisi.on: 11teprovisionoffonnerSectionl96requiringconsideration 
of "the respective eamings oreaming capacities of the parents"has been omitted from Section 
3900 because this language is superseded by Section 4005, which specifies the factors 10 be 
taken into account in determining the amount of support, including but not limited to, the 
earnings or earning capacities of the patents. 

Section 3900 supersedes former Section 242 (Uniform Civil Liability for Support Act) to 
the extent that section related to the duty to support a child. 

The duty provided in Section 3 900 is subject to the other provisions of this division, 
including but not limited to Sections 40054006 (factors in determining amount of support) 
and Article 2 (commencing with Section 4050 of Chapter 3 (child support guidelines) and 
the limitations of this chapter. The duration of the duty to support a minor child may be 
extended under Section 3901 (duration of duty). As used in Section 3900, "support" includes 
maintain and educate. Section 150 (support defmed). See also Section 3028 (compensation 
for failure to assume caretaker responsibility or thwarting OIherparent attempting to exercise 
custody or visitation rights), 3357 (effect offailure to implement custody or visitation rights). 
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For venue in proceedings to enforce the obligation to support a child, see Code Civ. Proc. § 
395. 

It should also be nOled that if a person slays or pennanendy disables another person in a 
duel in this state, the slayer must provide for the minor children of the person slain or 
pennanently disabled. Civil Code Section 3347. 

Note: Should Cn.iI Code Section 3347 (referred to in the Comment to Section 3900) 
be continued or should it be repealed? 

§ 3901. Duration of duty 

390 1. <a) The duty of support imposed by Section 3900 continues as to an unmarried 
. child who has attained the age of 18, is a full-time highschoolstudent, and resides with 
a parent, until the time the child completes the 12th grade or attains the age of 19, 
whichever occurs fll'St. 

(b) Nothing in this section limits a parent's ability to agree to provide additional 
support or the court's power to inquire whether such an agreement has been made. 

Comment. Section 3901 continues the first and fourth sentences of fanner Civil Code 
Section 196.5 and the flrsl andfourtb sentences offormerCivil Code Section 4704.5 without 
substantive change. The transitional provisions found in the fonner sectiorw-tbat the 
section does not apply to support agreements made or judgments entered before March 4, 
1972-have been omitted as unnecessary. 

The duty may be enforced in the manner described in Section 4000 (civil action against 
parent to enforce duty of support) or by any other manner provided in by statute. See Part 
5 (commencing with Section 4500). See also Section 4001 (child support in pending 
proceeding). For provisions governing child support provisions of supPOrt agreemenlS see 
Sections 3580-3587. 

Note: We have omitted the transitional provision included in existinc Civil Code 
Sections 196.5 and 4784.5, since by the time the new code is enacted ·the transitional 
provision will have outlasted its usefulness. 1be tralllitionaJ provision states: 

This section does notapp)y to support agreements made or judpnents entered before 
March 4, 1972. 

It is also not clear whether subdivision (b) of Section 3901 is intended to be 0' general 
application or whether it was intended to apply only to the transitional provision. It 
doesn't seem to hurt anything, so we have left it. 

§ 3902. Support out of child's property 

3902. The court may direct that an allowance be made to the parent of a minor child 
out of the child's property for the child's past or future support, on such conditions as 
are proper, if the direction is for the child's benefit. 

Comment. Section 3902 conlinues former Civil Code Section 201 without substantive 
change, making clear thai the provision applies 10 a minor child. See also Section 150 
("support" includes maintenance and education). 

Article 2 •. Support of Adult Child 
§ 3910. Duly to maintain incapacitated child 
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§ 3910. Duty to maintain incapacitated child 
3910. (a) The father and mother bave an equal responsibility to maintain, to the 

extent of their ability, a child who is incapacitated from earning a living and without 
sufficient means. 

(b) Nothing in this section limits the duty of support under Sections 3900 and 3901. 

Comment. Subdivision (a) of Section 3910 continues without substantive change fonner 
Civil Code Section 242 and subdivision (d) offonner Civil Code Section 241 insofar as those 
provisions imposed a duty to support a son or daughter who is incapacitated from earning a 
living and without sufficient means. Subdivision (a) of Section 3910 also continues the 
substance of the first sentence of fonner Civil Code Section 206 to the extent that section 
applied to the duty to maintain an adult child. Language taken from subdivision (d) offonner 
Civil Code Section 241 (child "who is incapacitated-from earning a living and without 
sufficient means") has been substituted for the language of former Section 206 (child" in need 
who is unable to maintain himself by work"). The "equal responsibility" language used in 
Section 3910 is new and is drawn from Section 3900. 

The duty imposed by Section 3910 is subject 10 the other provisions of this division. See 
also Section 3028 (compensation for failure to assume caretaker responsibility or thwarting 
other parent attempting to exercise custody or visitation rights). 

Section 3587 authorizes the court to approve a stipulated agreement by the parties to pay 
child support for the support of an adult child or for the continuation of child support after 
the child attains the age of 18. 

Subdivision (b) is new. It makes clear that the duty stated in this section does not supersede 
or limit the duty of support under Sections 3900 and 3901. 

Article 3. Support of Grandchild 
§ 3930. Support of grandchild 

§ 3930. Support of grandchild 
3930. Aparentof a minor child does not bave the duty to support achild of the minor 

child. 

Comment. Section 3930 continues former Civil Code Section 208.5 without substantive 
change. 

Article 4. Liability to Others Who Provide Support For Child 
§ 3950. Necessaries provided to child 
§ 3951. When reimbursement not required 
§ 3952. Support of public charge out of estate of parent 

§ 3950. Necessaries provided to child 
3950. If a parent neglects to provide articles necessary for his or her child who is 

under the charge of the parent, according to the circumstances of the parent, a third 
person may in good faith supply the necessaries and recover their reasonable value 

from the parent. 
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Comment. Section 3950 continues former Civil Code Section 207 without substantive 

change. 

§ 3951. When reimbursement not required 
3951. (a) A parent is not bound to compensate the other parent, or a relative, forthe 

voluntary support of his or her child, without an agreement for compensation. 
(b) A parent is not bound to compensate a stranger for the support of a child who has. 

abandoned the parent without just cause. 
(c) Nothing in this section relieves a parent of the obliga~on to support a child during 

any period in which the state, county, or other governmental ~tity provides support 
. for the child. 

Comment. Section 3951 continues former Civil Code Section 208 without substantive 
change. 

§ 3952. Support of public charge out of estate of parent 

3952. If a parent chargeable with the support of a child dies leaving the child 
chargeable to the county or leaving the child con£med in a state institution to be cared 
for in whole or in part at the expense of the state, and the parent leaves an estate 
sufficient for the child's support, the supervisors of the county or the director of the 
state department having jurisdiction over the institution may claim provision for the 
child's support from the parent's estate, and for this purpose has the same remedies 
as a creditor against the estate of the parent and may obtain reimbursement from the 
successor of the deceased parent to the extent provided in Division 8 (commencing J 
with Section 13000) of the Probate Code. 

Comment. Section 3952 continues fonner Civil Code Section 205 with the following 
revision: A reference to Division 8 (commencing with Section 13000) of the Probate Code 
(disPosition of estate without administration) has been substituted for the reference in the 
former section to a civil action against the heirs, devisees, and next ofkin of the parent. H 
there is an administration of the deceased parent's estate, a claim may be submitted to the 
personal representative administering the estate in the manner provided for the submission 
of claims. 

CHAPTER 2. COURT ORDERED CHD..D SUPPORT 
Article I. General Provisions 
Article 2. Child Support Guidelines 
Article 3. Recovery for Cost of Suppon Provided Before Filing Proceeding 
Article 4. Payment to Court Designated County Officer; Enforcement by District Attorney 

Article 1. General Provisions 
§ 4000. Civil action to enforce parent's duty to support 
§ 4001. Order for child support 
§ 4002. Enforcement by county on bebalf of child 
§ 4003. Preference for ttial on issue of suppon 
§ 4004. Child receiving public assistance 
§ 4005. Factors in determining amount of child suppon 
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§ 4006. Medical insurance coverage as factor 
§ 4007. Support for contingent period of time ' 
§ 4008. Property available for child support 
§ 4009. RelrOactivity of order 
§ 4010. Notice of modification procedures 
§ 4011. Priority of child support payments 
§ 4012. Security for payment 
§ 4013. Obligation discharged in bankruptcy 

§ 4000. Civil action to enforce parent's duty to support 

§ 4000 

4000. If a parent has the duty to provide for the support of his or her child and 
willfully fails to so provide, the other parent, or the child by a guardian ad litem, may 
bring an action against the parent to enforce the duty. 

Comment. Section 4000 continues fonner Civil Code Section 4703 without substantive 
change. The provision of fonner Section 4703 that the action be brought "in the superior 
court" is omitted in view of the general provision to the same effect in Section 3550. See also 
Section 150 ("support" includes maintain and educate). The county may proceed on behalf 
of the child to enforce the parent's duty of support. See Section 4002. For a provision 
authorizing compensation for failure to assume caretaker responsibility or thwarting other 
parent attempting to exercise custody or visitation rights, see Section 3028. See also Sections 
273 (attorney's fees for enforcement of support order), 3007 (support order to be included 
in order awarding custody toparent receiving assistancepursuant to Burton-MiIler Act), 3357 

r' (effect of failure to implement custody or visitation rights). For general provisions relating 
'-- to support, see Patt 1 (commencing with Section 3500) and Patt 5 (commen<:ing with Section 

c 

4500). . 
Sections 4000 and 4500 supersede the second sentence offormc:rCivil Code Section 196a, 

the second sentence of the first paragraph of funner Civil Code Section 196.5, the portion 
of the fIrst sentence of fonner Civil Code Section 248 insofar as it gave a child the right to 
enforce the duty of support, the second sentence of fanner Civil Code Section 4000.9, and 
the second sentence of the fIrst paragraph of fonner Civil Code Section 4704.5. 

Note: Should Section 4000 be revised to use "bring a proceeding" instead of"bring 
an action" which is used in existing Civil Code Section4703.m otber words, do we want 
to refer generally to support proceedings, as ''proceedings" rather than "actions"'! 

§ 4001. Order for child support 

400 1. In any proceeding where there is at issue the support of aminorchild or a child 

for whom support is authorized under Section 3901 or3910, the court may order either 
or both parents to pay an amount necessary for the support of the child. 

Comment. Section 400 1 continues the fIrst sentence of paragraph (1) of subdivision (a) 
of fonner Civil Code Section 4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6) with a 
revision to make clearthat the section applies to a child for whom support is authorized under 
Section 390 1. See also Section 150 (when used with reference to a minor child, "support" 
includes maintain and educate). For general provisions relating to support, see Part 1 

. (commencing with Section 3500) and Part 5 (commencing with Section 4500). For a 
provision authorizing compensation for failure to assume caretaker responsibility or 
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thwarting other parent attempting to exercise custody or v.isitation rights, see Section 3028. 
See also Sections 273 (attorney's fees for enforcement of support order), 3007 (support order 
to be included in order awarding custody to parent receiving assistance pursuant to Burton
Miller Act), 3357 (effect of failure to implement custody or visitation rights), 3600-3603 
(support during pendency of proceeding), 3620-3634 (expedited child support order), 3650-
3694 (modification or termination of support order), 3750-3782 (health insurance), 3800-
3810 (deferred sale of home order), 4600-4641 (deposit of assets to secure future child 
support payments). 

§ 4002. Enlorcement by county on beball 01 child 

4002. (a) The county may proceed ~n behalf of a child to enforce the child's right 
of support against a parent. 

(b) If the county furnishes support to a child, the county has the same right as the 
child to secure reimbursement and obtain continuing support. The right of the county 
to reimbursement is subject to any limitation otherwise imposed by the law of this 
state. 

(c) The court may order the parent to pay the county reasonable anomey's fees and 
court costs in a proceeding brought by the county pursuant to this section. 

Comment. Section 4002 continues former Civil Code Section 248 without substantive 
change to the extent that the former section related to enforcement by the county of child 
support. For general provisions relating to support, see Part I (conunencing with Section 
35(0) and Part 5 (commencing with Section 4500). Compare Section 4303 (enforcement of 
spouse'srighttosupport). See also Sections 273 (artorney's fees for enforcement of support ) 
order), 3007 (suppJJrt order to be included in order awarding custody to parent receiving 
assistance pursuant to Burton-Miller Act), 3357 (effect of failure to implement custody or 
visitation rights). 

§ 4OO~. Preference for trial on issue ofsupport 
4003. In any case in which the support of a minor child is at issue, the court may, 

upon a showing of good cause, order a separate trial on that issue. The separate trial 
shall be given preference over other civil cases, except matters to which special 
precedence may be given by law, for assigning atrial date. If the court has also ordered 
a separate trial on the issue of custody pursuant to Section 3023, the two issues shall 
be tried together. 

Comment. Section 4003 continues former Civil Code Section 4707 without substantive 
change. For general provisions relating to support, see Part 1 (commencing with Section 
3500) and Part 5 (commencing with Section 4500). 

§ 4004. Child receiving public assistance 

4004. The court shall require the parties in a proceeding where there is at issue the 
support of a minor child to reveal whether a party is currently receiving, or intends to 
apply for, public assistance under the Family Economic Security Act of 1982 (Chapter 
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2 (commencing with Section 112(0) of Part 3 of Division 9 of the Welfare and 
Institutions Code) for the maintenance of the child. 

Comment. Section 4004 continues fonnerCivil Code Section 4700.5 withoutsubstanlive 
change. See also Sections 3007 (support order to be included in order awarding custody to 
parent receiving assistance pursuant to Burton-Miller Act). 

§ 4005. Factors in determining amount of child support 
4005. (a) In detennining the amount due for child support. the court shall consider 

the following circums~ces of the parents: 
(I) The earnings or earnipg capacity of each parent. 
(2) The needs of each parent. 
(3) The obligations and assets. including the separate property. of each parent. 
(4) The ability of each parent to engage in gainful employment without unduly 

interfering with the interests of dependent children in .the custody of the parent. 
(5) The time required for a parent to acquire appiopriate education. training. and 

employment. 
(6) The age and health of the parents. 
(7) The standard of living of the parents. 
(8) The preservation of the adequacy of the child support award over the length of 

time during which the parents will be obligated to support a minor child. by utilizing 
an age increase factor in the standard used for the determination of child support. The 
Judicial Council shall develop a formula for the determination of that factor for the use 
of the courts. 

(9) Any other factors the court determines are just and equitable. 
(b) At the request of either party. the court shall make appropriate findingS with 

respect to the circumstances on which the order for support of the child is based. 

Comment. Subdivision (a) of Section 4005 conlinues fonner Civil Code Section 246 
without substantive change 10 the extent it related to child support. Paragraph (1) of 
subdivision (a) also continues the provision of former Civil Code Section 196 (amended by 
1990 Cal. Stat. ch. 1493 § I) requiring the court 10 consider "the respective earnings or earning 
capacities of the parents." Subdivision (b) generalizes the second senlence of paragraph (1) 
of subdivision (a) offonnerCivil Code Section 4700 (as amended by 1990 Cal. Slat. ch.1493 
§ 6) (which applied to support ofaminorchild) to apply to all cases of child support. including 
suppon of a child described in Section 3910 (adult child who is incapacitated from earning 
aliving and without sufficienl rneans). See also Sections 273 (attorney'sfees for enforcement 
of support order). 3007 (support order to be included in order awarding custody to parent 
receiving assistance pursuant 10 Bunon-Miller Act), 3028 (compensation for failure to 
assume caretaker responsibility or thwarting other parenl attempting 10 exercise custody or 
visitation rights), 3357 (effect of failure to implement custody or visitation rights), 3805 
(deferred sale of home order as child support). 4006 (rnedical insurance as factor in child 
support). Compare Section 4320 (circumslances 10 be considered in ordering spousal 
support). 
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Note: Should paragraphs (4) and (5) ofsubdivision (a) be included in Section 4005? 
An these considerations relevant to child support? 

§ 4006. Medical insurance coverage as factor 

4006. In a proceeding for child support under this code or under Article 7 
(commencing with Section 11475) of Chapter 2 of Part 3 of Division 9 of the Welfare 
and Institutions Code, the court shall consider the medical insurance coverage, if any, 
of the parties to the proceeding. 

Comm~t. Section 4006 continues fonner Civil Code Section 4706 without substantive 
change except th}u Section 4006 is extended to apply to any proceeding "under this code" and 
Section 4006 applies in "a proceeding for child support" whereas the fonner Civil Code 
section applied in an "action for support" brought under fonner Chapter 1 (commencing with 
Section 4700) of Tide 5 of Part 5 of the Civil Code. See also Sections 37SO-3782 (medical 
insurance coverage or assignment for supported child). 

Note: The reference in Section 4006 to provisions of the Welfare and Institutions 
Code is to AFDC. Should Section 4006 apply to "any proceeding where there is at issue 
the support of a child"? If so, should the substaDee of Section 4006 be included as one 
of the factors listed in Section 4005 and should the introductory portion of Section 4005 
be revised to read: "In determining the amount due for cbiId sap port in any proceeding 
where child support is in issue,"? 

If Section 4006 is to be retained, should the introductory clause of Section 4006 be 
revised to add the underscored language: ''In determinm, the aDlOunt due for child 
support in a proceeding for child support under this code or under ••• " This addition 
would make clear the purpose of the section. 

Should "health insurance coverage (as defined in Section 3750)" be substituted for 
''medical insurance coverage" in Section 4006? 

§ 4007. Support for contingent period of time 

4007. (a) If a court orders a person to make specified payments for support of achild 
during the child's minority, or until the child is married or otherwise emancipated, or 
until the death of, or the occurrence of a specified event as to, a child for whom support 
is authorized under Section 3901 or 3910, the obligation of the person ordered to pay 
support tenninates on the happening of the contingency. The court may, in the original 
order for support. order the custodial parent or other person to whom payments are to 
be made to notify the person ordered to make the payments, or the person's attorney 
of record, of the happening of the contingency. 

(b) If the custodial parent or other person having physical custody of the child, to 
whom payments are to be made, fails to notify the person ordered to make the 
payments, or the attorney of record of the person ordered to make the payments, of the 
happening of the contingency and continues to accept support payments, the person 
shall refund all moneys received that accrued after the happening of the contingency, 
except that the overpayments shall first be applied to any support payments that are 
then in default. 
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Comment. Section 4007 continues subdivision (c) offanner Civil Code Section 4700 (as 
amended by 1990 Cal. Stat. ro. 1493 § 6) without substantive change. For a comparable 
provision. see Section 4334 (spousal support). 

§ 4008. Property available for child support 
4008. The community property. the quasi-community property. and the separate 

property may be sUbjected to the support of the children in such proportions as the 
court detennines is just. 

. Comment. Section 4008 continues fonner Civil Code Section 4807 without substantive 
change. Compare Section 4338 (spousal support). 

Note: Should the substance of former Civil Code Section 4810 ("the disposition of 
community and quasi-community property, as above provided, is subject to revision 
on appeal in all particulars, including those which are stated to be in the discretion of 
the court'') be continued insofar as this provision might apply to Section 4008? This 
would require revision of Section 4008 so that it would pick up the provision of former 
Civil Code Section 4810. The provision found in Secticm 4810 is an odd one insofar as 
it applies to Section 4008 because it applies only to community and quasi-community 
property, and does not include separate property. 

§ 4009. Retroactivity of order 

4009. An order for child support may be made retroactive to the date of filing the 
notice of motion or order to show cause therefor, or to any subsequent date, except as 
provided by federal law (42 U.S.C. Sec. 666(a)(9». 

Comment. Section 4009 continues the sixth sentence of paragraph (1) of subdivision (a) 
of fonner Civil Code Section 4700 (as amended by 1990 Cal. Stat. ro. 1493 § 6) without 
substantive change 10 the extent that sentence related 10 the making of the order for child 
support. See also Article 3 (commencing with Section 4100) (recovery for cost of support 
provided before filing proceeding), Section 3653 (retroactivity of order modifying or 
lenninating child support order). Compare Section 4333 (spousal support order). 

Note: The language of Section 4009 appears to assume that tbe section applies to a 
case wbere there is a pending proceeding and the req.est ror a child support order is 
made in tbat proceeding. Sbould the section state this limitation on its application by 
revising the first portion of the section to read: "An order for cbild support made in 
a pending proceeding''? 

What is tbe meaning of the phrase "order to show cause therefor''? 
The federal law (referred to in Section 4009) sbould be cbecked to determine it is 

relevant and accurately referred to. 

§ 4010. Notice of modification procedures 

40 10. Ina proceeding in which the court orders a payment for the support of a minor 
child, the court shall, at the time of providing written notice of the order, provide the 
parties with a document describing the procedures by which the order may be 
modified. 
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Comment. Section 4010 continues without substantive change subdivision (f) of former 

Civil Code Section 4700.1. See also Sections 3650-3694 (modification or termination of 
support order). 

§ 4011. Priority of child support payments 

40 II. Payment of child support ordered by the court shall be made by the person 

owing the support payment before payment of any debts owed to creditors. . 

Comment. Section 40 1 1 continues the fourth sentence ofparagraph (1) of subdivision (a) 
of former Civil Code Section 4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6) without 
substantive change. See also Section 4501 (enforcenienl of family support order). 

Note: Should Section 4011 be compiled with the provisions relating to enforcement 
ofsapport? 

§ 4012. Security for payment 

4012. Upon a showing of good cause, the court may order a parent required to make 
a payment of child support to give reasonable security for the payment. 

Comment. Section 4012 continues without substantive change the third sentence of 
paragraph(l)ofsubdivision(a)offonnerCivilCode Section 4700 (as amended by 1990Cal. 
Stat. ch. 1493 § 6). See also Sections 273 (attorney's fees for enforcement of support order), 
4600-4641 (deposit of assets to secure future child support payments). Compare Section 
4339 (spousal support). 

Note: Should Section 4012 be compiled with the provisions relating to deposit of 
assets to secure future child support payments (Sections 4600-4641)? Is Section 4012 
necessary in view of Sections 4600-4641? 

§ 4013. Obligation discharged in bankruptcy 
4013. H obligations for support of a child are dischaIged in bankruptcy, the court 

may make all proper orders for the support of the child that the court detennines are 
just. 

Comment. Section 4013 continues without substantive change subdivision (d) offormer 
Civil Code Section 4700 (as amended by 1990 Cal. St8l. ch. 1493 § 6). See also Section ISO 
("support" includes maintain and educate). Compam Sectioo3S92 (agreement for property 
settlement or support of spouse discharged in bankruptcy). 

Article 2. Cbild Support Guidelines 

[4050-4099 - Reserved] 

Note: The Agnos Child Support Standards Act of 1984 (Civil Code Sections 4720-
4732) is not continued, except for Civil Code Sections 4726 and 4726.1 (relating to health 
insurance coverage and health insurance coverage assignments), which are continued 
in Chapter Ci (commencing with Section 3750) of Part 1. 

Subdivision (b) of Civil Code Section 4720.1 requires that the Judicial Council shall 
study and submit a report to the Legislature on or before December 1,1991, which shall 
include a proposal for legislation, regarding a system of permanent child support 
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guidelines to comply with federal law. Article 2 (colftmencing with Section 4050) is 
rese"ed for the legislation enacted upon recommendation oftbeludicial CouncU at tbe 
1992 legislative session or otber legislation relating tbe child support guidelines in effect 
after Jannary I, 1993. 

Article 3. Recovery for Cost of Support Provided Before Filing Proceeding 
§ 4100. Aniele applies only to child born after December 31, 1988 
§ 4101. Order for cost of suppan before filing proceeding 
§ 4102. Use of guidelines and law in effect for each period for which suppon is sougbt 
§ 4103. Prerequisite in cenaio cases that information be given to father 
§ 4104. Support ordered to be in amount that does not reduce parent's ability to provide suppon for 

other child 

§ 4100. Article applies only to child born after December 31, 1988 

4100. This article applies only to a child born on or after January I, 1989. 
Comment. Section 41 ()() continues without substantive change the last sentence of 

subdivision (b) and the last sentence of subdivision (c) of former Civil Code Section 196 (as 
amended by 1990 Cal. Stat. ch. 1493 § 1) and the last sentence ofparagraph (2) and tbe fifth 
sentence of paragraph (3) of subdivision (a) offormerCivil Code Section 4700 (as amended 
by 1990 Cal. Stat. ch. 1493 § 6). For a provision comparable to this article, see Section 1737 
(Uniform Parentage Act). 

Note: This portion of Sections 196 and 4700 remains operative only until January I, 
1993, and as of that date Is repealed. 

Consideration needs to be given to wbether subdivisions (b)-(d) of Section 1737 and 
Section 1737.5 (set out on pages uI·n of the Staff Working Draft (April 1991) 
(Uniform Parentage Act) should be retained or are unnecessary in view of this article. 
Perhaps a provision sbould be added to thisartide to state that the article applies in any 
proceeding in whicb the support of a child born on or after January 1, 1989, is an issue 
and tbe comparable provisions of the Uniform Parentage Act referred to above not be 
continued. This omission from the Uniform Parentage Act would require that a 
provision defining ''relevant facts" (Section 1737.5) be included in this article. See 
subdivision (b) of Section 4101. See also the Note to Section 1737. 

§ 4101. Order for cost of support before filing proceeding 

4101. (a) A support order may, in appropriate circumstances, based on all relevant 
facts, require one parent to pay to the other parent a reasonable amount for the cost of 
the support of the child for the shortest of the following periods prior to the filing of 
the proceeding: 

(1) Three years. 
(2) The date of the mailing the birth certificate or the mailing the written notification 

by the custodial parent under Section 4101. 
(3) The date of separation of the parents until the date of the filing of the proceeding. 
(b) In detennining whether to make a support order under this section, the coon shall 

consider the diligence on the part of the custodial parent in bringing the proceeding 
for support. 
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(c) As used in this section, "relevant facts" has the m~aning given in Section 1737.5. 

Comment. Subdivision (a) of Section 4101 continues without substantive change 
subdivision (b) of former Civil Code Section 196 (as amended by 1990 Cal. Stal. th. 1493 
§ 1) and paragraph (2) of subdivision (a) offonner Civil Code Section 4700 (as amended by 
1990 Cal. Stat. ch. 1493 § 6), except that the provision of the fonner sections limiting them. 
10 cases where the child is born on or after January I, 1989, is continued in Section 4100. 

Subdivision (b) continues without substantive change the second sentence of subdivision 
(c) of former Civil Code Section 196 (as amended by 1990 Cal. Slat. th. 1493 § I) and the 
second sentence of paragraph (3) of subdivision (a) of fanner Civil Code Section 4700 (as 
amended by 1990 Cal. Stat. th. 1493 § 6). 

Subdivision (c) continues without substantive change subdivision (d) offonnerCivil Code 
Section 196 (as amended by 1990 Cal. SIal. ch. 1493 § I) and the last sentence of paragraph 
(3) of subdivision (a) offanner Civil Code Section 4700 (as amended by 1990 Cal. Stat. ch. 
1493 § 6). 

1he word "proceeding" is substituted in Section 4101 for "action" which is used in the 
fonner Civil Code provisions. This is not a substantive change. 

See also Sections ISS ("suppon order" means ajudgment, decree, or order of suppon in 
favor of an obligee, whether temporary or final, or subject to modification, tennination, or 
remission,regardiess of the kind of actionorproceeding in which it is entered), 3007 (suppon 
order 10 be included in order awarding custody to parent receiving assistance pursuant to 
Bunon-Miller Act), 3028 (compensation for failure to assume caretaker responsibility or 
thwaning other parenl attempting to exercise cuslody or visitation rights), 3505 ("obligee" 
defined). For a similar provision, see Section 1737(b) (Uniform Parenlage Act). ........ 

Note: This portion of Sections 196 and 4700 remains operative only untilJanuary 1, ....J 
1993, and as of that date is repealed. Section 1737.s (referred to in subdivision (e) of 
Section 4101) is set out on page 121 of the Staff Working Draft of the Family Code (April 
1991) It will require acarefuJ review of these provisions if the operative date ofamended 
Civil Code Sections 196, 4700, and 7010 is continued after January 1, 1993. 

§ 4102. Use of guidelines and law in effed for each period for which support is 
sought 

4102. The court shall review the incomes and expenses of the parents each year, or 
other relevant period of time, for which support is being requested under this article 
and may apply its guidelines and the child support laws in effect for each period. 

Comment. Section 4102 continues without substantive change the founh senlence of 
subdivision (c) of former Civil Code Section 196 (as amended by 1990 Cal. Stat. th. 1493 
§ I) and the founh sentence of paragraph (3) of subdivision (a) offonner Civil Code Section 
4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6). 1he words "under this anicle" are added 
after "is being requested" in Section 4102 to make clear that the section applies only where 
suppon is being requested under this anicle. This is not a substantive change. 

Note: This portion of Sections 196 and 4700 remains operative only until January 1, 
1993, and as of that date is repealed. 
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§ 4103. Prerequisite in certain cases that inlormalion be given to lather 
4103. <a) In circumstances where paternity has not been established or the parents 

were married but separated before the child's date of birth, the court shall not order 
child support under this article, under any circumstances, unless one of the following 
requirements is satisfied: 

<a) The father has received a copy of the birth certificate as provided in Section 
10061 of the Health and Safety Code. 

<b) The custodial parent has provided to the father by first-class mail, with return 
receipt requested, written notification of the father's paternity and the father's duty to 
support the child. . 

Comment. Section 4103 continues without substantive change the first sentence of 
subdivision (c) of former Civil Code Section 196 (as amended by 1990 Cal. Stat. ch. 1493 
§ 1) and the first sentence of paragraph (3) ofsubdivision (a) offormer Civil Code Section 
4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6). 

Note: Tbis portion of Sections 1% and 4700 remains operative only until January I, 
1993, and as of that date is repealed. 

§ 4104. Support ordered to be in amount tbat does not reduce parent's ability to 
provide support lor otber cbild 

4104. Any support ordered under this article shall not be in an amount that reduces 
a parent's ability to provide appropriate support for any other child the parent bas the 
duty to support if the support is actually being paid. 

Comment. Section 4104 continues without substantive change the third sentence of 
subdivision (c) of former Civil Code Section 196 (as amended by 1990 Cal. Stat. ch. 1493 
§ 1) and the third sentence of paragraph (3) of subdivision <a) offonner Civil Code Section 
4700 (as amended by 1990 Cal. Stat. ch. 1493 § 6). 

Note: Tbis portion of Sections 196 and 4700 remains operative only until January I, 
1993, and as of that date is repealed •. 

Article 4. Payment to Court Designated 
County Officer; Enforcement by District Attorney 

§ 4200. Child support payable 10 parent receiving welfare 
§ 420 I. Child support payable to person having custody of minor child 
§ 4202. Custodial parent resides in one county and supporting parent in another 
§ 4203. County responsible for expenses and fees 

§ 4200. Child support payable to parent receiving welfare 
4200. In any proceeding where a court makes or has made an order requiring the 

payment of child support to a parent receiving welfare moneys for the maintenance 
of minor children, the court shall do both of the following: 

<a) Direct that the payments of support shall be made to the county officer des ignated 
by the court for that purpose. 

317 



§ 4201 Division ll. Support -. 
(b) Direct the district attorney to appear on behalf <If the welfare recipient in any 

proceeding to enforce the order. 
Comment. Section 4200 continues subdivision (a) of fonner Civil Code Section 4702 

without substantive change. See also Sections 3556 (forwarding of support payments paid 
through county officer), 4600-4641 (deposit of assets to secure future child support 
payments). For a comparable procedure for spousal support payments, see Sections 4350-
4352. 

Note: Do the provisions of this article apply to a ''family support order"? 

§ 4201. Child support payable to person having custody of minor child 

4201.· (a) In any proceeding where a court makes or has made an order requiring 
the payment of child support to the person having custody of a minor child of the 
marriage, the court may do either or both of the following: 

(I) Direct that the payments shall be made to the county officer designated by the 
court for that pwpose. 

(2) Direct the district attorney to appear on behalf of the minor children in any 
proceeding to enforce the order. 

(I) The court shall include in its order made pursuant to this section any service 
charge imposed under the authority of Section 279 of the Welfare and Institutions 
Code. 

Comment. Section 4201 continues subdivision (b) of former Civil Code Section 4702 
without substantive change. See also Sections 3556 (forwarding of support payments paid 
through county officer), 4600-4641 (deposit of assets to secure future child support 
payments). 

Note: Should the words "of the marriage" be omitted from the introductory portion 
of subdivision (a) of Section 4201, thereby making Section 4281 clearly applicable to a 
support order under the Uniform Parentage Act (Part 1 (commencing with Section 
1700) of Division 5 of the Family Code) in a case where the parents are not married. See 
Section 1737 of tile Family Code. 

§ 4201. Custodial parent resides in one county and supporting parent in another 

4202. (a) Notwithstanding any other provision of law, in a proceeding where the 
custodial parent resides in one county and the parent ordered to pay support resides 
in another county, the court may direct payment to be made to the county officer 
designated by the court for those purposes in the county of residence of the custodial 
parent, and may direct the district attorney of either county to enforce the order. 

(b) Civil enforcement by the district attorney of the county of residence of the 
custodial parent, where the order is in the county of the noncustodial parent or any 
other county, may be brought in accordance with Section 4848. If the court directs the 
district attorney of the county of residence of the noncustodial parent to enforce the 
order, the expenses of the district attorney with respect to the enforcement is a charge 
upon the county of residence of the noncustodial parent. 

318 

) 

) 



c 

c 

c 
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Comment. Section 4202 continues subdivision (c) offonner Civil Code Section 4702 
without substantive change. See also Section 3556 (forwarding of support payments paid 
through county officer). 

§ 4203. County responsible for expenses and fees 

4203. <a) Except as provided in Section 4202, expenses of the county officer 
designated by the court, and expenses of the district attorney incurred in the 
enforcement of an order of the type described in Section 4200 or 420 I, are a charge 
upon the county where the proceedings are pending. 

(b) Fees for service of process in the enforcement of an order of the type described 
in Section 4200 or 4201 are a charge upon the county where the process is served. 

Comment. Section 4203 continues subdivision (d) of former Civil Code Section 4702 
without substantive change. See also Sections 273 (attorney's fees for enforcement of 
support order), 

PART 3. SUPPORT OF HUSBAND OR WIFE 
Chapter 1. Duty of Support 
Chapter 2. Factors to be Considered in Ordering Support 
Chapter 3. Spousal Support Upon Dissolution or Legal Separation 
Chapter 4. Payment to Court Designated Officer; Enforcement by District Attorney 
Chapter S. Provision for Support After Death of Supporting Party 

CRAFTERl. DUTY OF SUPPORT 
§ 4300. Duty 10 support spouse 
§ 4301. Use of separate property for support while living IOgether 
§ 4302. Spouse living separate by agreement 
§ 4303. Civil action 10 enforce spouse' s right to support 

§ 4300. Duty to support spouse 

4300. Subject to the provisions of this division, a person sball support his or her 
spouse. 

Comment. Section 4300 is drawn from fonner Civil Code Section 242. See also Civil 
Code Section 5100 (husband and wife contract toward each other obligations of mutual 
respect, fidelity, and support). The duty stated in this section is subject to a number of 
limitations, including Sections4301 (use of separate property for support) and 4302 (spouses 
living separate by agreement). For the factors thai enter into the amount of court-ordered 
support. see Sections 43204323. . 

II should be noled thai if a person slays or pennanently disables another person in a duel 
in this state. the slayer must provide for the surviving spouse or spouse of the person slain 
or permanently disabled. Civil Code Section 3347. 

Note: Should Civil Code Section 3347 (referred to in last paragraph of Comment to 
Section 4300) be repealed as obsolete? 
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-§ 4301 Division 11. Support 

§ 4301. Use of separate property for support while living together 

4301. Subject to Section 914, a person shall support his or her spouse while they 
are living together out of the separate property of the person when there is no 
community property or quasi-community property. 

Comment. Section 4301 continues fonner Civil Code Section 5132 without substantive 
change. The second sentence of the fonner section is omitted in view of the definitions 
provided by Sections 125 and 3515. See Sections 125 ("quasi-connnunity property" 
defmed), 3515 ("separate property" defined). For background on fonnerCivil Code Section 
5132, see Recommendation Relating to Liability of Marital Property for Debtt>, 17 Cal. L. 
Revision Comm'n Reports 1 (1984). 

Section 4301 is consistent with Section 914(a)(l) and (b), but Section 914(a)(l) and (b) 
does not require exhaustion of community and quasi-community property before separate 
property of a nondebtor spouse can be reached by a third-party creditor. 

§ 4302. Spouse living separate by agreement 

4302. A person is not liable for support ofhis or her spouse when the person is living 
separate from the spouse by agreement unless support is stipulated in the agIeement. 

Comment. Section 4302 continues fonner Civil Code Section 5131 without substantive 
change. See also Section 3580 (provisions for spousal and child support in separation 
agreement). 

§ 4303. Civil action to enforce spouse's right to support 

4303. (a) The obligee spouse, or the county on behalf of the obligee spouse, may 
bring an action against the obligor spouse to enforce the duty to support. 

(b) If the county furnishes support 10 a spouse, the county has the same right as the 
spouse to whom the support was furnished 10 secure reimbursement and oblain 
continuing support. The right of the county to reimbursement is subject to any 
limitation otherwise imposed by the law of this state. 

(c) The court may order the obligor to pay the counly reasonable attorney's fees and 
court costs in a proceeding brought by the county under this section. 

Comment. Section 4303 continues fonner Civil Code Section 248 without substantive 
change insofar as it related to enforcement of spousal support. See also Sections 3505 
("obligee" dermed), 3510 ("obligor" defined). Compare Section 4002 (enforcement by 
county of child support obligation). . 

Note: Should subdivision (a) of Section 4303 use tbe phrase "bring a proeeeding" 
instead of "bring an action''? In other words, should all proeeedings to obtain a support 
order be referred to as "proceedings''? 

CHAPTER 2. FACTORS TO BE 
CONSIDERED IN ORDERING SUPPORT 

§ 4320. Circumstances to be considered in ordering spousal support 
§ 4321. Withholding allowance from separate property of other party 
§ 4322. No support order where there are no children and other party has sufficient separate estate 
§ 4323. Effect of cohabitation on support 
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§ 4320. Circumstances to be considered in orderfng spousal support 
4320. In ordering spousal support, the court shall consider aU of the following 

circumstances: 
(a) The extent to which the earning capacity of each party is sufficient to maintain 

the standard of living established during the marriage, taking into account aU of the 
following: 

(1) The marketable skills of the supported party; the job market for those skills; the 
time and expenses required for the supported party to acquire the appropriate 
education or training to develop those skills; and the possible need for retraining or 
education to acquire other, more marketable skills or employment. 

(2) The extent to which the supported party's present or future earning capacity is 
impaired by periods of unemployment that were incurred during the marriage to 
permit the supported party to devote time to domestic duties. 

(b) The extent to which the supported party contributed to the attainment of an 
education, training, a career position, or a license by the supporting party. 

(c) The ability to pay of the supporting party, taking into account the supporting 
party's earning capacity, earned and unearned income, assets, and standard of living. 

(d) The needs of each party based on the standard of living established during the 
marriage. 

(e) The obligations and assets, including the separate property, of each party. 
(f) The duration of the marriage. 
(g) The ability of the supported party to engage in gainful employment without 

unduly interfering with the interests of dependent children in the custody of the party. 
(h) The age and health of the parties. 
(i) The immediate and specific tax consequences to each party. 
(j) Any other factors the court determines are just and equitable. 

Comment. Section 4320 continues paragraphs (1)-(10) of former Civil Code Section 
480I(a)withoul subslantivechange. Section 4320 supersedes former Civil Code Section 246 
to the extenl it related to support of a spouse. II should be noted that the factors enumerated 
in this section apply in any court order under this part, including Section4300 (duty to support 
spouse) and Section 5540 (modification or termination of order) as well as Section 4330 
(court ordered support). Concemingtheeffectofcommunitycorttributionsandreimbursements 
for education or training on spousal support, see Section 264 I (d). See also Sections 273 
(attorney's fees for enforcement of support order), 3591 (support order where agreement for 
settlement of property or for support of spouse discharged in bankroptcy), 4360 (spousal 
support may include an amount to purchase annuity, life insurance, or trust for support of 
supported spouse). Compare Section 4005 (child support). 

§ 4321. Withholding allowance from separate property of other party 
4321. In a judgment of dissolution of marriage orlegal separation oflhe parties, the 

court may deny support to a party out of the separate property of the other party in any 
of the following circumstances: 
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§ 4322 - Division 11. Support 

<a) The party has either a separate estate, or is earning his or her own livelihood, or 
there is community property or quasi-community property sufficient to give the party 
proper support. 

(b) The custody of the children has been awarded to the other party, who is 
supponing them. 

Comment. Section 4321 continues the first sentence offonner Civil Code Section 4806 
without substantive change. See also Section 3515 ("separate property" defined). 

Note: Section 4321 overlaps the factors listed in Section 4320 for determining 
support. 

§ 4322. No support order where there are no children and other party has 
sufficient separate estate 

4322. In an original or modification proceeding, where there are no children, and 
a party has or acquires a separate estate, including income from employment, 
sufficient for the party's proper suppon, no suppon shall be ordered or continued 
against the other party. 

Comment. Section 4322 continues the second sentence offonnerCivil Code Section 4806 
without substantive change. 

Note: The introductory clause ("In an original or modif"lC8tion proceeding,'') of 
Section 4322 should be omitted as unnecessary and inaccurate (proceeding may be for 
''termination'' of support order). This chapter is drafted on the assumption that it 
applies to modification as weU as original proceedings. 

§ 4323. Effect of cobabitation on support 
4323. (a) Except as otherwise agreed to by the patties in writing, there is a rebuttable 

presumption, affecting the burden of proof, of decreased need for spousal suppon if 
the supported party is cohabiting with a person of the opposite sex. Upon a 
detennination that circumstances have changed, the coon may modify the spousal 
support as provided for in Chapter 6 (commencing with Section 3650) of Part I. 

(b) Holding oneself out to be the husband or wife of the person with whom one is 
cohabiting is not necessary to constitute cohabitation as the tenn is used in this section. 

(c) Nothing in this section precludes later modification of spousal suppon on proof 
of change of circumstances. 

Comment. Section4323 continues former Civil Code Section 480 1.5 without substantive 
change. 

Note: Should the second sentence of subdivision (a) of Section 4323 be revised to add 
"or terminate" foUowing the word "modify"? 

Should the words "or termination" be added after "modification" in subdivision (c)? 

CHAPTER3. SPOUSAL SUPPORT 
UPON DISSOLUTION OR LEGAL SEPARATION 

§ 4330. Order for spousal support in dissolution or legal separation proceeding 
§ 4331. Examination by vocational training consultant 
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§ 4332. Court fmdings concerning circumstances 
§ 4333. Rettoactivity of order 
§ 4334. Support for contingent period of time 
§ 4335. Support for fIXed period of time 
§ 4336. Retention of jurisdiction 
§ 4337. Effectofdeathorremariage 
§ 4338. Order of resort to property for payment of spousal mpport 
§ 4339. Security for payment 

§ 4330 

§ 4330. Order for spousal support i~ dissolution or legal separation proceeding 

4330. In a judgment of dissolution of marriage or legal separation of the parties, the 
court may order a party to pay for the support of the otherparty an amount, for a period 
of time, that the court detennines is just and reasonable, based on the standard ofliving 
established during the marriage, taking into consideration the circumstances as 
provided in Chapter 2 (conunencing with Section 4320). 

Comment. Section 4330 continues the rust sentence of subdivision (a) of fonner Civil 
Code Section 4801 without substantive change. For the factors that enter into the 
determination of whether to order spousal support and the amount of court-ordered support, 
see Sections 4320-4323. See also Section 273 (attorney's fees for enforcement of support 
order). 

§ 4331. Examination by vocational training consultant 

4331. (a) In a proceeding for dissolution of marriage or legal separation, the court . 
may order a party to submit to an examination by a vocational training consultant. 

(b) The order may be made only onrnotion, for good cause, and on notice to the party 
to be examined and to all parties. The order shall specify the time, place, manner, 
conditions, scope of the examination, and the person or persons by whom it is to be 
made. 

(c) A party who does not comply with an order under this section is subject to the 
same consequences provided for failure to comply with an examination ordered 
pursuant to Section 2032 of the Code of Civil Procedure. 

(d) For the pwpose of this section, "vocational training consultant" means an 
individual with sufficient knowledge, skill, experience, training, or education relating 
to interviewing, the testing and analysis of work skills, the planning of courses of 
training and study, the formulation of career goals, and the work market to qualify as 
an expert in vocational training under Section 720 of the Evidence Code. 

Comment. Subdivisions (a) to( c) ofSection433I continue subdivision (e) offonner Civil 
Code Section 4801 without substantive change. Subdivision (d) continues subdivision (f) of 
fonner Civil Code Section4801 withoulsubstanlivechange. Language is added 10 make dear 
that the section applies 10 a proceeding for dissolution of marriage or legal separation. 

Note: Should Section 4331 be limited to marriage dissolution and legal separation 
proceedings, or should it apply in civil support actions as well? For example, should 
the provisions of Section 4331 be applicable in a proceeding by the district attorney for 
reimbursement of public assistance provided to the party sought to be examined? 
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-§4332 Division 11. Support 

§ 4332. Court findings concerning circumstances . 

4332. In a proceeding for dissolution of marriage or legal separation. court shall 
make specific factual fmdings with respect to the standard of living during the 
marriage, and, at the request of either party, the court shall make appropriate factual 
detenninations with respect to other circumstances. 

Comment. Section 4332 continues the f"1fSt sentence of the last paragraph of subdivision 
(a) offormer Civil Code Section 4801 without substantive change. Language is added to 
make clear that the section applies to a proceeding for dissolution of marriage or legal 
separation. For the factors thilt enter into the amount of court-ordered support, see Sections 
4320-4323. 

Note: Should Section 4J31 be limited to marriage dissolution and legal separation 
proceedings, or sbould it apply in civil support actions as well? 

§ 4333. Retroactivity of order 

4333. An order for spousal support in a proceeding for dissolution of marriage or 
legal separation may be made retroactive to the date of filing the notice of motion or 
order to show cause therefor, or to any subsequent date. 

Comment. Section 4333 continues the fourth sentence of the lastparagraph of subdivision 
(a) offonner Civil Code Section 4801 without substantive change. Language is added to 
make clear that the section applies to a proceeding for dissolution of marriage or legal 
separation. 

Note: Notice or motion and order to sboweause procedures are referred to in Section 
4333, but are not speUed out. Are tbey somewbere eIse-in general provisions? 

§ 4334. Support for contingent period of time 

4334. (a) H a court orders spousal support for a contingent period of time, the 
obligation of the supporting party terminates on the happening of the contingency. 
The court may. in the order, order the supported party to notify the supporting party, 
or the supporting party's attorney of record, of the happening of the contingency. 

(b) Hthe supported party fails to notify the supporting party, or the attorney of record 
of the supporting party, of the happening of the contingency and continues to accept 
spousal support payments, the supported party shall refund payments received that 
accrued after the happening of the contingency, except that the overpayments shall 
fmt be applied. to spousal support payments that are then in default. 

Comment. Section 4334 continues subdivision (c) offonner Civil Code Section 4801 
without substantive change. Compare 4007 (child support). 

§ 4335. Support for fIXed period of time 

4335. An order for spousal support tenninates at the end of the period provided in 
the order and shall not be extended unless the court retains jurisdiction in the order or 
under Section 4336. 

Comment. Section 4335 continues the first sentence of the first paragraph of subdivision 
(d) of funner Civil Code Section 4801. 
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§ 4336. Retention of jurisdiction 

4336. (a) Except on written agreement of the parties to the contrary or a court order 
terminating spousal support, the court retains jurisdiction indefinitely in a proceeding 
for dissolution of maniage or legal separation where the marriage is oflong duration. 

(b) For the purpose of retaining jurisdiction, there is a presumption affecting the 
burden of producing evidence that a marriage of 10 years or more, from the date of 
marriage to the date of separation, is a marriage of long duration. However, the court 
may consider periods of separation during the marriage in determining whether the 
maniage is in fact oflong duration. Nothing in this subdivision precludes acouit from 
determining that a marriage of less than 10 years is a marriage of long duration. 

(c) Nothing in this section limits the court's discretion to terminate spousal support 
in later proceedings on a showing of changed cin:umstances. 

(d) This section applies to the following: 
(I) A proceeding fded on or after January 1, 1988. 
(2) A proceeding pending on January I, 1988, in which the court has not entered a 

permanent spousal support orderor in which the court orderis subject to modification. 

Comment. Section 4336 continues the second sentence of the first paragraph, and the 
second and third paragraphs, of subdivision (d) of fOImer Civil Code Section 4801 without 
substantive change. Language is added to make clearthat the section applies to a proceeding 
for dissolution of marriage or legal separation. 

§ 4337. Effect of death or remarriage 
4337. Except as otherwise agreed by the parties in writing, the obligation of a party 

under an order for the support of the other party terminates upon the death of either 
party or the remarriage of the other party. 

Comment. Section 4337 continues subdivision (b) of fonner Civil Code Section 4801 
without substantive change. See also Sections 4334 (support for contingent period of time), 
4335 (support for fIXed period to time). 

§ 4338. Order of resort to property for payment of spousal support 
4338. In the enforcement of an order for spousal support, the court shall resort to 

the property described below in the order indicated: 
(a) The earnings, income, or accumu1ations of either spouse, while living separate 

and apart from the other spouse, which would have been community property if the 
spouse had not been living separate and apart from the other spouse. 

(b) The community property. 
(c) The quasi-community property. 
(d) The other separate property of the party required to make the support payments. 

Comment. Section 4338 continues former Civil Code Section 4805 with the addition of 
language to make clear that the section is limited to spousal support. See also Section 3515 
(for purposes of this section, "separate property" does not include quasi-community 
property). Compare Section 4008 (property available for child support). 
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Note: Should the mle stated in Section 4338 apply,to support during the pendency 
of the proceeding, without regard to whether or not an order for support has been 
obtained. Under the existing statutory scheme, for example, the husband can use 
community property (rather than his earnings after separation) for his support during 
the pendency of a marriage dissolution proceeding, thereby depriving his wife of her 
share of the community property which will be divided in the marriage dissolution 
proceeding. If Section 4338 applied whether or nota support order bad been made, the 
court in dividing the community property could give the wife a credit for the amount 
of community property the husband used for support in lieu 01 pay~ for his support 
out of his separate property earnings after separation. See Section 2602 (award or offset 
of amount deliberately misappropriated by a spouse). 

§ 4339. Security for payment 

4339. The court may order the supporting party to give reasonable security for 
payment of spousal suppon. 

Comment. Section 4339 continues the second sentence of the last paragraph of 
subdivision (a) of fanner Civil Code Section 4801 without substantive change. Compare 
Section 4012 (security for payment of child support). See also Sections 4600-4641 (deposit 
of assets to secure future child support payments). 

Note: The comparable provision relating to child support (Section 4012) requires a 
showing of good cause before an order to give security may be made. Should tbe 
requirement of good cause be added to Section 4339, or should this requirement be 
deleted from Section 40121 

CHAYI'ER 4. PAYMENT TO COURT DESIGNATED 
OFFICER; ENFORCEMENT BY DISTRICT ATTORNEY 

§ 4350. Payment of support paymenlS to designated county officer 
§ 4351. Referral of enforcement to disttict attorney 
§ 4352. County responsible for expenses and feel 

§ 4350. Payment of support payments to designated county officer 

4350. In any proceeding where a court makes or has made an order requiring the 
payment of spousal support, the court may direct that paymenl shall be made to the 
county officer designated by the court for that purpose. 'The court may include in its 
order made pursuant to this section any service charge imposed under the authority of 
Section 279 of the Welfare and Institutions Code. 

Comment. Section 4350 continues subdivision (a) offonner Civil Code Section 4801.7 
without substantive change. For a comparable procedure for child suppon payments, see 
Sections 42004203. See also Section 3556 (forwarding of support payments paid through 
county officer). 

§ 4351. Referral of enforcement to district attorney 

4351. (a) In any proceeding where the court has entered an orderpursuanl to Section 
4350, the court may also refer the matter of enforcement of the spousal support order 
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to the district attorney. The district attorney may bring 'such enforcement proceedings 
as the district attorney in his or her discretion determines to be appropriate. 

(b) Notwithstanding subdivision <a), in any case in which the district attorney is 
required to appear on behalf of a welfare recipient in a proceeding to enforce an order 
requiring payment of child support, the district attorney shall also enforce any order 
requiring payment to the welfare recipient of spousal support that is in the arrears. 

(c) Nothing in this section shall be construed to prohibit the district attorney from 
bringing an action or initiating process to enforce or punish the failure to obey an order 
for spousal support under any provision of law which empowers the district attorney 
to bring such an action or initiate such a process, whether or not there has been a 
referral by the court pursuant to this chapter. 

Comment. Section 4351 continues subdivisions (b) arid (c) offonner Civil Code Section 
4801.7 without substantive change. See also Sections 273 (attorney's fees for enforcement 
of support order), 

Note: Do we want to call all proceedings to obtain a support order as ''proceedings'' 
or do we want to continue to call some of them ''actiODS''7 

§ 4352. County responsible for expenses and fees 

4352. (a) Insofar as expenses of the county officer designated by the court and 
expenses of the district attorney incurred in the enforcement of an order referred by 
the court under this chapter exceed any service charge imposed under Section 279 of 
the Welfare and Institutions Code, the expenses are. a charge upon the county where 
the proceedings are pending. 

(b) Fees for service of process in the enforcement of an order referred by the court 
under this chapter are a charge upon the county where the process is served 

Comment. Section 4352 continues subdivision (d) of fonner Civil Code Section 4801.7 
without substantive change. See also Sections 273 (attorney's fees for enforcement of 
support order), 

Note: Subdivision <a) of Section 4352 is inconsistent with subdivision <a) of Section 
4203 (child support)? It appears that the rule slated in subdivision (a) of Section 4203 
should apply under Section 4352. 

CHAPTER S. PROVISION FOR 
SUPPORT AFTER DEATH OF SUPPORTING PARTY 

§ 4360. Annuity ,life insurance, or trust for support 

§ 4360. Annuity, life insurance, or trust for support 

4360. (a) For the purpose of Section 4320, where it is just and reasonable in view 
of the circumstances of the parties, the court, in determining the needs of a supported 
spouse, may include an amount sufficient to purchase an annuity for the supported 
spouse or to maintain insurance for the benefit of the supported spouse on the life of 
the spouse required to make the payment of support, or may require the spouse 
required to make the payment of support to establish a trust to provide for the support 
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of the supported spouse,. so that the supported spouse. will not be left without means 
of support in the event that the spousal support is tenninated by the death of the party 
required to make the payment of support. 

(b) Except as otherwise agreed to by the parties in writing, an order made under this 
section may be modified or terminated at the discretion of the court at any time before 
the death of the party required to make the payment of support. 

Comment. Section 4360 continues fonnerCivil Code Section4801.4 without substantive 
change. For background on fonner Civil Code Section 4801.4, see Recommendation 
Reklting to Provirion for Support if Support Obligor Dies, 18 Cal. L. Revision Comm'n 
Reports 119 (1986). 

Section 4360 gives the court authority to order the purchase of an annuity for the supported 
spouse or to order that the support obligor establish a trust to provide for the support of the 
supported spouse. This authority is given in recogl)i.tion that in some circumstances the 
amount of insurance in force, if any, on the life of the support obligor may be insufficient and 
the support obligor may no longer be insurable or insurance can be obtained only at a 
prohibitive cost. 

H insurance is already in force on the life of the support obligor, Section 4360 authorizes 
the court to order that the support obligor maintain some or all of the insurance in force and 
name the supported spouse as the beneficiary of the insurance. And, if the support obligor 
is insurable, the section authorizes the court to order that the support obligor obtain and 
maintain insurance and name the supported spouse as beneficiary. The support obligor can 
change the beneficiary on the insurance if the supported spouse dies before the support 
obligor. Instead of ordering the support obligor to maintain insurance and name the supported 
spouse as benefICiary, the court may order the support obligor to purchase an annuity for the 
supported spouse to provide support in the event that the support obligor dies before the 
supported spouse. In some cases, this may be less expensive than insurance. In other cases, 
the establishment of a trust to provide for the support of the supported spouse during that 
spouse's lifetime may be the best solution. H a trust is used, after the death of the supported 
spouse, the income or assets of the trust, or both, could be paid to the person designated by 
the support obligor. 

Section 4360 does not change the rule that the support order terminates when the support 
obligor dies. See Section 4337. The section permits the court where it is just and reasonable 
to do so in view of the circumstances of the particular case to order (as a pat! of the support) 
insurance, an annuity, or establishment of a trust, where necessary so that the supported 
spouse will not be left without means for support if the support obligor dies. This section 
supplements Section 4320 which requires the court to consider a number of factors in 
determining the amount and duration of support. 

PART 4. SUPPORT OF PARENTS 
Chapter 1. General Provisions 
Chapler 2. Relief From Duty 10 Support Parent Who Abandoned Child 

CHAPTERl. GENERALPROV~[ONS 
§ 4400. Duty to support parent in need 
§ 4401. Promise to pay for previous support 
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§ 4402. Duty cumulative 
§ 4403. Civil action 10 enfon:e parent's righllo support 
§ 4404. Determination of amount of support 
§ 4405. Modification or termination of order 

§ 4400. Duty to support parent in need 

-
§4400 

4400. Except as otherwise provided by law, an adult child shall, to the extent of his 
or her ability, support a parent who is in need and unable to maintain himself or herself 
by work. 

Comment. Section 4400 is drawn from portions of fonner Civil Code Sections 206 and 
242. It continues the substance of the first sentence of fonner Civil Code Section 206 insofar 
as that sentence imposed a duty upon a child to support his or her parent. The introductory 
clause is added to Section 4400 to recognize exceptions such as that found in Welfare and 
Institutions Code Section 12350 ("No relative shall be held legally liable to support or to 
contribute to the support of any applicant for or recipient of aid under this chapter [state 
supplementary program for aged, blind, and disabled]"). 

The last sentence of fanner Civil Code Section 206 (which defined a parent who receives 
aid to the aged as one in need) has been omitted as obsolete in view of the repeal of the aid 
provisions based on the ability of an adult child to support the parent in this situation. See 
Welfare and Institutions Code Section 12350. 

The duty of support stated in Section 4400 is subject to Chapter 2 (commencing with 
Section 4410) (relief from duty to support parent on ground of abandonment). 

Note: There is some case law concerning whether the duty to support a parent when 
in need is joint or several among the children. The cases have gone back and forth on 
this issue. It appears to be a matter of court discretion under existing law. We have not 
attempted to codify any rules in this draft. 

§ 4401. Promise to pay for previous support 
4401. The promise of an adult child to pay for necessaries previously furnished to 

a parent described in Section 4400 is binding. 

Comment. Section 4401 continues the substance of the second sentence of fonner Civil 
Code Section 206. 

Note: Section 4401 could probably be more precisely phrased to state that the 
promise "is not void for lack of consideration". It is not dear whether this section is 
intended omy to cov:er reimbursement of merchants and medical care providers who 
provided necessaries (or also to cover reimbursement of other family members who 
supported the parent). We have not sought to limit it here. 

§ 4402. Duty cumulative 
4402. The duty of support under in this part is cumulative and not in substitution 

for any other duty. 

Comment. Section 4402 continues the substance of former Civil Code Section 251. 
Note: Section 4402 probably should be omitted. Sofar as we know, the duty provided 

in this part to support one's parent is the only such duty in the law, unless pendente lite 
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support is considered to be a separate duty. Otherwis~ this section appears no longer 
to serve a useful purpose. 

§ 4403. Civil action to enforce parent's right to support 

4403. (a) Subject to subdivision (b): 
(1) A parent, or the county on behalf of the parent, may bring an action against the 

child to enforce the duty of support under this part. 
(2) If the county furnishes support to a parent, the county has the same right as the 

parent to whom the support was furnished to secure reimbursement and obtain 
continuing support. 

(b) The right of the county to proceed on behalf of the parent or to obtain 
reimbursement is subject to any limitation otherwise imposed by the law of this state. 

(d) The court may order the child to pay the country reasonable attorney's fees and 
court costs in a proceeding by the county under this section. 

Comment. Section 4403 continues fonner Civil Code Section 248 without substantive 
change insofar as Section 248 related to enforcement of the duty ofachildto support a parent. 
However, subdivision (b) makes clear that the right of the county to bring an action or to 
obtain reimbursement is subject to limitations applicable under various aid programs. See, 
e.g., Welf. & lnst. Code § 12350 (no relative liable under 1be Burton-Moscone-Bagley 
Citizens' Security Act for the Aged, Blind and Disabled Californians). 

Note: We bave provisionally c:ootinued subdivision (a)(2) of Section 4403 in tbis 
draft. However, we believe tbat all coanty support programs now by law preclude 
reimbursement From relatives generally and cbildren specifically. Assuming thIS can ) 
be verified, subdivision (b) no longer serves a function and can be deleted. 

§ 4404. Determination of amount of support 
4404. In determining the amount to be ordered for support, the court shall consider 

the following circumstances of each party: 
(a) Earning capacity and needs. 
(b) Obligations and assets. 
(c) Age and health. 
(d) Standard of living. 
(e) Other factors the court deems just and equitable. 

Comment. Section 4404 is drawn from fonner Civil Code Section 246. 

§ 4405. Modification or termination of order 

4405. The court retains jurisdiction to modify or terminate an order for support 
where justice requires. 

Comment. Section 4405 continues the substance offormerCivii Code Section 247 insofar 
as it applied to an order for support of a parent. 
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. 
CHAPTER 2. RELIEF FROM DUTY TO 

SUPPORT PARENT WHO ABANDONED CHILD 
§ 4410. Proceeding to obtain relief from obligation to support parent 
§ 4411. Requirements for order granting relief 
§ 4412. Citation and notice of bearing 
§ 4413. Notice to district attorney or county counsel 
§ 4414. Hearing and order 

§ 4410. Proceeding to obtain relief from obligation to support parent 

§ 4410 

4410. An adult child may file a verified petition in the superior court of the county 
where a parent of the child resides requesting that the court make an order freeing the 
petitioner from the obligation otherwise imposed by law to support the parent. 

Comment. Section 4410 continues a portion of the first sentence offonner Civil Code 
Section 206.5 without substantive change. 

Note: It is not clearwbat the correct venue is wben tbeperson's parent resides outside 
the state. Can a petition be filed ander tbis chapter in lbat situation? Existing Civil 
Code Section lO6.6 implies tbat a proceeding can be bl'Ollgbt under this chapter wbere 
the parent is not a resident 01 this state. 

Iftbere is a general provision thai all petition filed under tbeFamily Code be verified, 
the requirement of verification in Section 4410 can be omitted. 

If Section lOG oItbe Family Code is expanded to give the Superior Conrtjurisdiction 
over all proceedings under the Family Code, tbe reference to the Superior Court in 
Section 4410 can be omitted. 

§ 4411. Requirements for order granting relief 
4411. The court shall make the order requested pursuant to Section 441 0 only if the 

petition alleges and the court fmds all of the following: 
(a) The child was abandoned by the parent when the child was a minor. 
(b) The abandonment continued for a period of two or more years prior to the time 

the child reached the age of 18 years. 
(c) During the period of abandonment the parent was physically and mentally able 

to provide support for the child. 
Comment. Section 4411 restates a portion of the first sentence of former Civil Code 

Section 206.5. 

§ 4412. Citation and notice 01 bearing 
4412. On the filing of a petition under this chapter, the c1eIk shall set the matter for 

hearing by the court and shall issue a citation, stating the time and place of the hearing, 
directed to the parent and to the parent's conservator, if any, or, if the parent is 
deceased, the personal representative of the parent's estate. At least five days before 
the date of the hearing, the citation and a copy of the petition shall be personally served 
on each person to whom it is directed, in the same manner as provided by law for the 
service of summons. 
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Comment. Section 4412 continues the second and third sentences of fonner Civil Code 
Section 206.5 without subStantive change. 

Note: The five day notice of hearing period under Section 4412 is inadequate notice 
oftbe bearing. Sbould tbe period of notice be increased to 15 or 20 or 30 days? Sbould 
there be a general provision governing notice that would apply to notice under this 
cbapter? 

§ 4413. Notice to district attorney or county counsel 

4413. H the parent is a resident of tbis state, the court does not have jurisdiction to 
make an order under this chapter until 30 days after the county counsel, or the district 
attorney in a county not having a county counsel, of the county in which the parent 
resides bas be served with notice of the pendency of the proceeding. 

Comment. Section 4413 restates fonner Civil Code Section 206.6 without substantive 
cliange. 

Note: Section 4413 probably should be deleted as obsolete. 'nle statutory right of the 
county to recover for aid provided to a parent has been discontinued. Accordingly, the 
county will bave no interest in a proceeding under this cbapter. 

Former Civil Code 206.7, which is not continued, applied to the case where the parent 
was an applicant for or recipient of public aid under certain provisions of the Welfare 
and Institutions code that were listed in former Section 206.7. Former Section 206.7 
required that an application be made to the board of county supervisors for an order 
relieving tbe child from the responslbiHty for supporting the parent and provided that 
a court proceeding to obtain such an order was authorized if the board denied or failed 
to act on the request to the board within 341 days. Tbe Welfare and Institutions Code 
provisions referred to in former Section 206.7 that formerly provided responsibility for 
parental support bave either been repealed or amended to delete the requirement of 
parental support. Accordingly former Section 206.7 was obsolete and has not been 
continued in the Family Code. 

§ 4414. Hearing and order 

4414. (a) If, upon hearing, the court detennines that the requirements of Section 
4411 are satisfied, the court shall make an ordertbat the petitioner is relieved from the 
obligation otherwise imposed by law to support the parent. 

(b) An order under this section also releases the petitioner with respect to any state 
law under which a child is required to do any of the following: 

(1) Pay for the support, care, maintenance, and the like of a parent. 
(2) Reimburse the state or a local public agency for furnishing such support, care, 

maintenance, or the like. 

Comment. Section 4414 continues the fourth and flftb sentences offonner Section 206.5 
without substantive change. 

Note: Presumably, tbe court order could excuse past as well as future omissions to 
support a parent. 

As witb tbe other references to reimbursement of public entities in existing law (see 
Section 4403), subdivision (b) of Section 4414 sbould be deleted unless it appears that 
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there remains a state or local aid program in which reimbursement by children is still 
required. See the Note to Section 4413. 

PART 5. ENFORCEMENT OF SUPPORT ORDERS 
Chapter 1. General Provisions 
Chapter 2. Deposit of Assets to Secure Future Child Support Payments 
Cbapter 3. Child Support Delinquency Reponing 
Cbspter 4. Unifonn Reciprocal Enforcement of Support Act 
Cbspter S. Enfon:ement by Writ of Execution 
Cbspter 6. Earnings Assignment Order 
Cbapter 7. Criminal Penalties for Nonsupport 

CHAFTERI. GENERALPROV~IONS 
§ 4500. Support orders enforceable under this code 
§ 4501. Enforcement of family support order 
§ 4502. Renewal of judgment for support 
§ 4503. Limitation period for recovery of arrearages in child support not affected by child attaining 

age of 18 
§ 4504. Crediting payments made purlIU8Dt to Social Security or Railroad Retirement Acts against 

amount of court ordered support 
§ 4S0S. Deduction from earnings of state employee for court ordered support 
§ 4506. Submitting list of places applied for employment where default in support due 10 

unemployment 

§ 4500. Support orders enforceable under this code 
4500. A suppon order for child, spousal, or family suppon that is made, entered, 

or enforceable in this state is enforceable under this code, whether or not the judgment, 
order, or decree was made or entered pursuant to this code. 

Comment. Section 4500 continues fonner Civil Code Section 4385 without substantive 
change except that the references in Section 4500 are to "this code," rather than to only a 
portion of the code. The reference to "family" support is added to reflect the rule stated in 
Section 4501. See also Sections 273 (attorney's fees and costs for enforcement of support 
order), 4011 (priority of child suppon payments). 

Section 4500 makes clear that a suppon order is enforceable under this code if it is made, 
entered, or enforceable in this state. The orderneed not be one that is made or entered pursuant 
to this division or this code. Accordingly, for example, a foreign support judgment that has 
been registered in this state under provisions of the Code of Civil Procedure is enforceable 
under this code. See Code Civ. Proc. § 1699 (registered foreign support order treated in the 
same manner as a suppon order issued by a court of this state). For background on former 
Civil Code Section 4385, see 16 Cal. L. Revision Comm'n Reports 2143 (1982). 

Sections 4500 (together with Section 4000) supersede the second sentence of former Civil 
Code Section 196a, the second sentence of the fmt paragraph of former Civil Code Section 
196.5, the portion of the fll'St sentence offormer Civil Code Section 248 insofar as it gave 
an obligee the right to enforce the duty of support, the second sentence of former Civil Code 
Section 4700.9, and the second sentence of the fmt paragraph offormer Civil Code Section 
4704.5. 
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§ 4501. Enforcement of family support order 

450 I. A family support order is enforceable in the same manner and to the same ) 
extent as a child suppon order. The underpayment of any sums due for a period 
specified in the family suppon order shall fust be applied to satisfy that portion of the 
family support agreement penaining to child support, and any remainder shall be 
applied to spousal suppon. 

Comment. Section 4501 continues the second and third sentences of subdivision (d) of 
fonner Civil Code Section 4811 without substantive change. See also Sections 92 ("family 
suppon" defined), 273 (attorney's fees and costs for enforcement of suppon order), 4011 
(priority of child suppon payments). 

Note: How does tbe second sentence of Section 4501 work? Section 92 defines "family 
support" to mean "an agreement between the parents, or an order or judgment, that 
combines cbild support and spousal support witbout designating the amount to be paid 
for child support and the amount to be paid for spousal support." Should the second 
sentence of Section 4501 be limited to the case where an agreement and order for family 
support specifies an amount to be paid for child support and an amount to be paid for 
spousal support? How do you know how much is for child support unless the family 
support order specifies the amount? 

Wby the reference in the second sentence of Section 4501 to "the agreement"; should 
not the reference be to the court order? 

§ 4502. Renewal of judgment for support 

4502. A pany may renew a judgment for child, family, or spousal support by filing 
an application for renewal of the judgment in the manner specified in Anicle 2 
(commencing with Section 683.110) of Chapter 3 of TIde 9 of Part 2 of the Code of 
Civil Procedure. Notwithstanding subdivision (b) of Section 683.11 0 of the Code of 
Civil Procedure, the judgment shall not be renewed if the application is fded within 
five years from the time the judgment was previously renewed. 

Comment. Section 4502 continues fonnerCivil Code Section 4384.5 without substantive 
change. The reference to "family" support is added to reflect the rule Slated in Section 4501. 
As to the lack of diligence in seeking enforcement of a suppon order, see Section 291. 

The general provisions on renewal of judgments (Code Civ. Proc. §§ 683.110-683.220) 
do not apply to judgments made, entered, or enforceable under the Family Code. See Code 
eiv. Proc. § 683.310. 

Note: Should the "notwithstanding" clause be omitted from the second sentence of 
Section 4502 as unnecessary? The second sentence of Section 4502 is consistent witb the 
requirement of subdivision (b) of Section 683.110. Moreover, Section 683.110 does not 
apply to judgments made under the Family Code. See Code Civ. Proc. § 683.310. 

§ 4503. Limitation period rorrecovery of arrearages in child support not affeeted 
by child attaining age or 18 

4503. If a parent has been ordered to make payments for the support of a minor child, 
an action to recover an arrearage in those payments may be maintained at any time 
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within the period otherwise specified for the enforcement of such a judgment, 
notwithstanding the fact that the child has attained the age of 18 years. 

Comment. Section 4503 continues fonner Civil Code Section 4708 without substantive 
change. See also Section 4011 (priority of child support payments). 

§ 4504. Crediting payments made pursuant to Social Security or Railroad 
Retirement Acts against amount of court ordered support 

4504. IT the court has ordered a noncustodial parent to pay for the support of a child, 
payments for the support of the child made by the federal government pursuant to the 
Social Security Act or Railroad Retirement Act because of the retirement or disability 
of the noncustodial parent and transmitted to the custodial parent each month shall be 
credited toward the amount ordered by the court to be paid for that month by the 
noncustodial parent for support of the child unless the payments made by the federal 
government were taken into consideration by the court in determining the amount of 
support to be paid by the noncustodial parent. 

Comment. Section 4504 continues fonner Civil Code Section 4705 without substantive 
change. 

§ 4505. Deduction from earnings of state employee for court ordered support 
4505. IT a court orders a person to make payment for child, family, or spousal 

support, the court may order that the obligee make that payment as provided for in 
Section 1151.5 of the Government Code. 

Comment. Section 4505 cominues subdivision (a) offormer Civil Code Section 4701.2 
The reference to "family" support is added to reflect the rule stated in Section 450 I. See also 
Section 521 o (defining "employer" forpurpose ofeamings assigmnent for support). See also 
Section 4011 (priority of child support payments). 

Note: Former Civil Code Section 4701.1 (as well as Government Code Section 1151.5) 
become inoperative on January 1,1994, unless a later enacted statute deletes or extends 
that date. 

§ 4506. Submitting list of places applied for employment wbere default in 
support due to unemployment 

4506. A court may require a parent who alleges that his or her default in a child or 
family support order is due to his or her unemployment to submit to the appropriate 
child support enforcement agency or any other entity designated by the court, 
including, but not limited to, the court itself, each two weeks, or at a frequency deemed 
appropriate by the court, a list of at least five different places he or she has applied for 
employment. 

Comment. Section 4506 continues fonner Civil Code Section 4709 without substantive 
change except that the section has been expanded to include all child or family support orders. 
F onnerl y, the section applied only to orders issued under Title 5 (c omrnencing with Section 
4700) of the Family Law Act. 

Note: Should the scope of Section 4506 be expanded to cover spousal support orders? 
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CHAPTER 2. DEPOSIT OF ASSETS TO 
SECURE FUTURE CHILD SUPPORT PAYJ\IIENTS 

Aniele I. General Provisions 
Article 2. Order for Deposit of Assets 
Article 3. Ex Pane Restraining Orders 
Article 4. Use or Sale of Assets to Make Suppon PaymeDlll 
Article S. Return of Assets of Obligor 

Article 1. General Provisions 
§ 4600. Purpose of chapter 
§ 4601. "Deposit holder" def'med 
§ 4602. Statement of receipts and disbursements 
§ 4603. Protection of deposit holder from liability 
§ 4604. Reimbursement of deposit holder for fees or costs not otherwise compensated 

§ 4600. Purpose of chapter 
4600. The purpose of this chapter is to provide an extraordinary remedy for caSes 

of bad faith failure to pay child support obligations. 
Comment. Section 4600 continues subdivision (i) offonner Civil Code Section 4701.1 

(as amended by 1990 Cal. Stal. cb. 1493 § 8.5) without change. See also Sections 4011 
(priority of child suppon payments), 4012 (security for payment of child suppon), 4339 
(security for payment of spousal suppon). 

§ 4601. "Deposit holder" defined 
460 I. As used in this chapter, "deposit holder" means the district attorney, county 

officer, or trustee designated by the court to receive assets deposited pursuant to this 
chapter to secure future support payments. 

Comment. Section 4601 is a new provision included for drafting convenience. 

§ 4602. Statement of receipts and disbursements 
4602. If requested by an obligor-parent, the deposit holder shall prepare a statement 

setting forth disbursements and receipts made under this chapter. 
Comment. Section 4602 continues subdivision (g) of former Civil Code Section 4701.1 

(as amended by 1990 Cal. Stal. ch. 1493 § 8.5) without substantive change. 

§ 4603. Protection of deposit holder from liability 
4603. The deposit holder who is responsible for any money or property and for any 

disbursements under this chapler is not liable for any action undertaken in good faith 
and in conformance with this chapter. 

Comment. Section 4603 continues subdivision (e) offormer Civil Code Section 4701.1 
(as amended by 1990 Cal. Stal. cb. 1493 § 8.5) without substantive cbange. 
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§ 4604. Reimbursement of deposit bolder for fees or costs not otberwise 
compensated 

4604. (a) IT the deposit bolder incurs fees or costs under this chapter which are not 
compensated by the deduction under subdivision (c) of Section 4630 (including, but 
not limited to, fees or costs incurred in a sale of assets pursuant to this chapter and in 
tbe preparation of a statement pursuant to Section 4602), the court shall, after a 
bearing, order the obligor-parent to pay the reasonable fees and costs incurred by the 
deposit bolder. The hearing shall be beld not less than 20 days after the deposit holder 
serves notice of motion or order to show cause upon the obligor-parent. 

(b) Fees and costs ordered to be paid under this section shall be in addition to any 
deposit made under this chapter but shalInot exceed whicbeverofthe following is less: 

(I) Five percent of one year's child support obligation. 
(2) The total amount ordered deposited under Section 4614. 
Comment. Section 4604 continues subdivision (h) off ortner Civil Code Section 4701.1 

(as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without substantive change. 

Article 2. Order for Deposit of Assets 
§ 4610. Issuance of order for deposit of assets 
§ 4611. Presumptions 
§ 4612. Grounds for defense to allegation that obligor· parent in arrears 
§ 4613. Determination by court of need for deposit order 
§ 4614. Determination by court of assets subject to order 
§ 4615. Providing bond in lieu of depositing cash or other assets 
§ 4616. Order that deposited asset be sold and proceeds deposited with deposit holder 
§ 4617. Deposit of real property 

§ 4610. Issuance of order for deposit of assets 

4610. (a) Subject to Sections 4613,4614, and 4615, in any proceeding where the 
court has ordered either or both parents to pay any amount for the support of a minor 
child, upon an order to show cause or notice of motion, application, and declaration 
signed under penalty of perjury by the person or county officer to whom support has 
been ordered to have been paid stating that the parent or parents so ordered is in arrears 
in payment in a sum equal to the amount of 60 days of payments, the court shall issue 
to the parent or parents ordered to pay support, following notice and opportunity for 
a hearing, an order requiring that the parent or parents deposit assets to secure future 
support payments with the deposit holder designated by the court. 

(b) In a proceeding under this article, upon request of any party, the court may also 
issue an ex parte restraining order as specified in Section 4620. 

Comment. Section 461 0 continues the first two sentences of subdivision (a)( 1 ) of fortner 
Civil Code Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without substantive 
change. 
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§ 4611. Presumptions 

4611. In a proceeding under this chapter, an obligor-parent must rebutboth of the 
following presumptions: 

(a) The nonpayment of child support was willful, without good faith. 
(b) The obligor had the ability to pay the support. 
Comment. Section 4611 continues a portion of paragraph (4) of subdivision (a) offOJrner 

Civil Code Section4701.1 (as amended by 1 990 Cal. Stat. ch. 1493 § 8.5) without substantive 
change. 

§ 4612. Grounds for defense to allegation that obligor-parent in arrears 
4612. An obligor-parent alleged to be in arrears may use any of the following 

grounds as a defense to the motion flIed pursuant to this article or as a basis for filing 
a motion to stop a sale or use of assets under Section 4631: 

(a) Child support payments are not in arrears. 
(b) Laches. 
(c) There has been a change in the custody of the children. 
(d) There is a pending motion for reduction in support due to a reduction in income. 
(e) Dlness or disability. 
(f) Unemployment. 
(g) Serious adverse impact on the immediate family of the obligor-parent residing 

with the obligor-parent that outweighs the impact of denial of the motion or stopping 
the sale on obligee. ) 

(h) Serious impairment of the ability of the obligor-parent to generate income. 
(i) Other emergency conditions. 

Comment. Section 4612 continues the fllSl portion of paragraph (4) of subdivision (a) of 
fanner Civil Code Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without 
substantive change. See also Sections 4011 (priority of child support payments), 4506 
(submitting list of places applied for employment where default in support due to 
unemployment), 4632 (grounds for motion to stop sale or use of asset). 

§ 4613. Determination by court of need for deposit order 
4613. The court shall not issue an order pursuant to this article unless the court 

determines that one or more of the following conditions exists: 
(a) The obligor-parent is not receiving salary or wages subject to an assignment 

pursuant to Chapter 5 (commencing with Section 5200) and there is reason to believe 
that he or she has earned income from some source of employment. 

(b )Anassignment of a portion of salary or wages pursuant to Chapter 5 (commencing 
with Section 5200) would not be sufficient to meet the amount of the support 
obligation, for reasons other than a change of circumstances which would qualify for 
a reduction in the arnount of child support ordered. 

(c) The job history of the obligor-parent shows that an assignment of a portion of 
salary or wages pursuant to Chapter 5 (commencing with Section 5200), would be 
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difficult to enforce or would not be a practical means for securing the payment of the 
support obligation, due to circumstances including, but not limited to, multiple 
concurrent or consecutive employers. 

Comment. Section 4613 continues subdivision (b) oHonnet Civil Code Section 4701.1 
(as amended by 1990 Cal. Stal. ch. 1493 § 8.5) without substantive change. 

Note: Is "salary or wages" used in Section 4613 intentionally to exclude other forms 
of earnings which can be subjected to an earnings assignment? Should Section 4613 be 
revised to recognize that a person may have "earnings" other than from "employment"? 
Section 4613 needs to be reviewed in connection with the provisions relating toeamings 
assignment. 

§ 4614. Determination by court of assets subject to order 

4614. The designation of assets subject to an order pursuant to this article shall be 
based upon concern forrnaximizing the liquidity and ready conversion into cash of the 
deposited asset In all instances, the assets shall include a sum of money up to or equal 
in value to one year of support payments or six thousand dollars ($6,000) whichever 
is less, or any other assets, personal or real, designated by the coUrt which equal in 
value up to one year of payments for support of the minor child, or six thousand dollars 
($6,000), whichever is less, subjectto Section 703.070 of the Code of Civil Procedure. 

Comment. Section 4614 continues the flISt sentence of subdivision (c) of fonner Civil 
Code Section 4701.1 (as amended by 1990 Cal. Stal. ch. 1493 § 8.5) without substantive 
change. 

§ 4615. Providing bond in lieu of depositing cash or other assets 
4615. In lieu of depositing cash or other assets as provided in Section 4614, the 

obligor-parent may, if approved by the court, provide a performance bond secured by 
real property or other assets of the obligor-parent and equal in value to one year of 
payments. 

Comment. Section 4615 continues the second sentence of subdivision (c) of funner Civil 
Code Section 4701.1 (as amended by 1990 Cal. Stal. ch. 1493 § 8.5) without substantive 
change. 

§ 4616. Order that deposited asset be sold and proceeds deposited with deposit 
holder 

4616. Upon deposit of an asset which is not readily convertible into money, the court 
may, after a hearing, order the sale of that asset and the deposit of the proceeds with 
the deposit holder. Not less than 20 days written notice of the hearing shall be served 
on the obligor-parent. 

Comment. Section 4616 continues the third sentence of subdivision (a)( 1) offonner Civil 
Code Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without substantive 
change . 

. r Note: Perhaps some type of uniform language to be used in the Family Code should 
'-- be developed and substituted for the second sentence of Section 4616. Perhaps a general 
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provision should be drafted and included in the Family Code to prescribe the time and 
method of giving notice of hearing where notice of hearing is required. 

§ 4617. Deposit of real property 
4617. (a) If the asset ordered to be deposited is real property, the order shall be 

certified as an abstract of judgment in accordance with Section 674 of the Code of Civil 
Procedure. 

(b) A deposit of real property is made effective by recordation of the cenified 
abstract with the county recorder. 

(c) The deposited real property and the rights, benefits, and liabilities attached to that 
property shall continue in the possession of the legal owner. 

(d) For purposes of Section 701.545 of the Code of Civil Procedure, the date of the 
issuance of the order to deposit assets shall be constnled as the date notice of levy on 
an interest in real property was served on the judgment debtor. 

Comment. Section 4617 continues the last portion of paragraph (1) of subdivision (a) of 
fonner Civil Code Section 4701.1 (as amended by 1990 Cal. Slat. ch. 1493 § 8.5) without 
substantive change. 

Article 3. Ex Parte Restraining Orders 
§ 4620. Ex parte restraining orders 

§ 4620. Ex parte restraining orders 

) 

4620. (a) During the pendency of a proceeding under this chapter, upon the :> 
application of eitherparty in the manner provided by Part 4 (commencing with Section 
240) of Division 2, the court may, without a hearing, issue ex parte orders restraining 
any person from transferring, encumbering, hypothecating, concealing, or in any way 
disposing of any property, real or personal, whether community, quasi-community, or 
separate, except in the usual course of business or for the necessities of life, and if the 
order is directed against a party, requiring the party to notify the other party of any 
proposed extraordinary expenditures and to account to the coun for all such 
extraordinary expenditures. 

(b) The matter shall be made returnable not later than 20 days, or if good cause 
appears to the court, 25 days from the date of the order at which time the ex parte order 
shall expire. 

(c) The court, at the hearing, shall determine for which property the obligor-parent 
shall be required lorepon extraordinary expenditures and shall specify what is deemed 
an extraordinary expenditure for purposes of this subdivision. 

(d) An order issued pursuant 10 this section after the hearing shall slate on its face 
the date of expiration of the order, which shall expire in one year or upon deposit of 
assets or money pursuantto Aniele 2 (commencing with Section 4610), whichever 
first occurs. 

Comment. Section 4620 continues subdivision (d) oHonner Civil Code Section 4701.1 :> 
(as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without substantive change, except that 
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Section 4620 makes clear that the rule stated in subdivision (d) applies only to the restraining 
order issued under Section 4620. The former provision stated that it applied to any order 
"issued pursuant to this section," thereby literally applying to any order issued under this 
chapter. The duration of the order that assets be deposited is sp~ified in S~tion 4640. 

Note: Existing Civil Code S~tion 4701.1 provides that what is now subdivision (d) 
of Section 4620 applies to "any order pursuant to this section," literally applying to an 
order that a deposit be made and an order for use or sale of assets, as well as an ex parte 
order under Section 4620. However, It appears that subdivision (d) ofS~tion 4620 was 
intended to apply only to the order issued after hearing under that section. The 
duration of the deposit order is governed by S~tion 4640. 

Article 4. Use or Sale of Assets to Make Support Payments 
§ 4630. Use or sale of assets 
§ 4631. Motion to stop a sale or use ofassets 
§ 4632. Grounds for defense to allegation that obligor-parem in arrears 

§ 4630. Use or sale of assets 

4630. (a) Upon an obligor-parent's failure, within the time specified by the court, 
to make reasonable efforts to cure the defaull in child support payments or to comply 
with a court-approved payment plan. if payments continue in the arrears, the deposit 
holder sball, not less than 2S days after providing the obligor-parent or parents with 
a written notice served personally or with return receipt requested. unless a motion or 

r order to show cause has been [ded to stop the use or sale. use the money or sell or 
!\..._ otherwise process the deposited assets for an amount sufficient 10 pay the arrearage 

and the amount ordered by the court for the support of the minor child currently due. 

c 

(b) Assets deposited pursuant to an order issued under Article 2 (commencing with 
Section 4610) shall be construed as being assets subject to levy pursuant 10 Article 6 
(commencing with Section 701.510) of Chapter 3 of Division 2 of Title 9 of Part 2 of 
the Code of Civil Procedure. The sale of assets shall be conducted in accordance with 
Article 6 (commencing with Section 701.510) and Article 7 (commencing with 
Section 701.810) of Chapter 3 of Division 2 of Title 9 of Part 2 of the Code of Civil 
Procedure. 

(c) The deposit holder may deduct from the deposited money the sum of one dollar 
($1) for each payment made pursuant to this section. 

Comment. Section 4630 continues paragraphs (2) and (3) of subdivision (a) of former 
Civil Code S~tion4701.1 (as amended by 1990Cal. Stat. ch.1493 § 8.5)without substantive 
change. See also Section 4011 (priority of child support payments). 

§ 4631. Motion to stop a sale or use of assets 

4631. (a) An obligor-parent may file a motion to stop the use of the money or the 
sale of the asset under this article within 15 days after service of notice on him or her 
pursuant to Section 4630. 
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(b) The clerk of the court shall set the motion for hearing not less than 20 days after 

service of the notice of motion and the motion on the person or county officer to whom 
support has been ordered to have been paid:. 

Comment. Section 4631 continues the last portion of paragraph (4) of subdivision (a) of 
fonner Civil Code Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.S) without 
substantive change. 

§ 4632. Grounds for defense to allegation that obligor-parent in arrears 
4632. An obligor-parent alleged to be in arrears under this article may use any 

ground set forth in Section 4612 as a basis for filing a motion under Section 4631 to 
stop a sale or use of assets under this article. 

Comment. Section 4632 is a new provision included for the convenience of the statute 
user. See also Section 40 11 (priority of child support payments). 

Article 5. Return of Assets of Obligor 
§ 4640. Conditions for return of assets to obligor 
§ 4641. Release of real propeny 

§ 4640. Conditions for return of assets to obligor 
4640. The deposit holder shall return all assets subject to court order under Article 

2 (commencing with Section 4610) to the obligor-parent when both of the following 
occur: 

(a) One year has elapsed since the court issued the order described under Article 2 
(commencing with Section 4610). 

(b) The obligor-parent has made all support payments on time during that one-year 
period. 

Comment. Section 4640 continues the f1lSt portion of subdivision (f) offonnerCivil Code 
Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.S) without substantive change. 

§ 4641. Release of real property 
4641. If the deposited asset is real property and the requirements of Section 4640 

have been satisfied, the deposit holder shall do all of the following: 
(a) Prepare a release in accordance with Section 697.370 of the Code of Civil 

Procedure. 
(b) Request the clerk of the court where the order to deposit assets was made to 

certify the release. 
(c) Record the certified release in the office of the county recorder where the 

certified abstract was recorded under Section 4617. 

Comment. Section 4641 continues the last portion of subdivision (f) offonner Civil Code 
Section 4701.1 (as amended by 1990 Cal. Stat. ch. 1493 § 8.5) without substantive change, 
except that Section 4641 makes clear that the deposit holder has the duty to record the certified 
release. The provision of former Section 4701.1 was unclear whether the deposit holder or ) 
the court clerk had this duty. 
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Note: Section 4641 makes clear that the deposit holder (rather than the court clerk) 
has the duty to record the certified release. The existing provision is unclear as to who 
has the duty to record. 

CHAPTER 3. CHILD SUPPORT DELINQUENCY REPORTING 
§ 4700. Short tille 
§ 4701. Child support delinquency reporting 

§ 4700. Short title 

4700. This chapter shall be knoWn and may be cited as the Child Support 
Delinquency Reporting Law. 

Comment. Section 4700 continues fonner Civil Code Section 4750 in a shortened fonn. 

§ 4701. Child support delinquency reporting 
4701. (a) The State Department of Social Services shall administer a statewide 

automated system for the reporting of court-orderedchild support obligations 10 credit 
reporting agencies. 

(b) The department shall design and develop standards for the system in conjunclion 
with representatives of the CaliforniaPamily Support Council and the credit reporting 
industry. 

(c) The standards for the syslem shall be consistent .with credit reporting industry 
standards and reporting format and with the department's statewide central automated 
system for support enforcement. 

(d) The standards shall include, bul nol be limited 10, all of the following: 
(1) Court-ordered child support obligations and delinquent payments, including 

amounts owed and by whom. The California district attorneys, on a monthly basis, 
shall update this information, and then submit illo the department which, in tum, shall 
consolidate and transmit it to the credit reporting agencies. 

(2) Prior to the initial reporting of a court-ordered child support obligation or a 
delinquent payment, the district attorney shall attempt to notify the obligor parent of 
the proposed action and give 30 days to contest in writing the accuracy of the 
information, or to pay the arrearage, if any, in compliance with the due process 
requiremenls of the laws of this state. 

(e) The department and the district attomeys are responsible for the accuracy of 
information provided pursuant to this section, and the information shall be based upon 
the data available at the time the information is provided. Each of these organizations 
and Ihe credit reporting agencies shall follow reasonable procedures to ensure 
maximum possible accuracy of the information provided. Neither the department, nor 
the district attorneys are liable for any consequences of the failure of a parent to contest 
the accuracy of the information within the time allowed under paragraph (2) of 
subdivision (d). 

Comment. Section 470 1 continues the substance offonner Civil Code Section 4752 with 
the omission of portions that were of a temporary or transitional nature. Federal1aw contains 
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provisions for the program provided for in Section 4701. See Public Law 98-378 (HR 4325) 
Aug. 16, 1984. See also Section 4011 (priority of child support payments). 

CHAPTER 4. UNIFORM 
RECIPROCAL ENFORCEMENT OF SUPPORT ACT 

Article 1. General Provisions 
Article 2. Criminal Enforcement 
Article 3. Civil Enforcement 

Article 1. General Provisions 
§ 4800. Short title 
§ 4801. Purpose 
§ 4802. Defmitions 
§ 4803. Cumulative remedies; attorney's fees 
§ 4804. Obligor in this state bound by duty of support. regardless of residence of obligee 
§ 480S. Representation by private counsel 

Note: The National Conference of Commissioners on Uniform State Laws is now 
engaged in drarting a new Uniform Interstate Support Act that wiD CGIIIpletely revise 
and replace the Uniform Reciprocal Enforcement orSupport Act. The Conference will 
consider a draft or tbe new act this summer at its Annual Meeting. However, it is not 
anticipated that the new act will be promulgated for adoption by the states before tbe 
summer of 1992, a timetable that will coincide witb tbe work of tbe U.S. Commission 
on Interstate Child Support. 

Tbis chapter continues tbe existing California version of the Uniform Reciprocal 
Enforcement or Support Act. Whether the new Uniform Interstate Support Act will 
be substituted for the existing statute in the Family Code proposed for enactment will 
depend on whether the new Uniform Act is approved by the National Conference of 
Commissioners on Uniform State Laws in time to permit its inclusion and wbetber tbe 
new Uniform Act presents policy decisions tbat require that it be separately considered 
for enactment. 

§ 4800. Short title 

4800. This chapter is known and may be cited as the Uniform Reciprocal 
Enforcement of Support Act. 

Comment. Section 4800 continues former Code of Civil Procedure Section 1650 without 
substantive cbange, except that uUniform Reciprocal Enforcement of Support Act" has been 
substituted for "Revised Reciprocal Enforcement of Support Act of 1968." See also Sections 
3 (construction of provision drawn from uniform act), 14 (severability of provisions). 

§ 4801. Purpose 

4801. The purposes of this chapter are to improve and extend by reciprocal 
legislation the enforcement of duties of support and to make uniform the law with 
respect thereto. 

Comment. Section 4801 continues fonner Code of Civil Procedure Section 1652 without 
change. See also Section 3 (construction of provision drawn from uniform act). 
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§ 4802. Definitions 

4802. As used in this chapter, unless the context requires otherwise: 
(a) "Court" means the superior court of this state and, when the context requires, 

means the court of any other state as defmed in a substantially similar reciprocal law. 
(b) "Duty of support" means a duty of support whether imposed orimposable by law 

or by order, decree, or judgment of any court whether interlocutory orfmal or whether 
incidental to a proceeding for dissolution of ~e,judgment of nullity, or for legal 
separation, or to an action for divorce, separation, separate maintenance, or otherwise 
and includes the duty to pay arrearages of support past due and unpaid. 

(c) "Governor" includes any person performing the functions of Governor or the 
executive authority of any state covered by this chapter. 

(d) "Initiating state" means a slate in which a proceeding pursuant to this or a 
substantially similar reciprocal law is commenced. "Initiating court" means the court 
in which a proceeding is commenced. 

(e) ''Law'' includes both common and statutory law. 
(f) "Obligee" means a person including a state or political subdivision to whom a 

duty of support is owed or a person including a state or political subdivision that has 
commenced a proceeding for enforcement of an alleged duty of support. It is 
immaterial if the person to whom a duty of support is owed is a recipient of public 
assistance. 

(g) "Obligor" means a person owing a duty of support or against whom a proceeding 
for the enforcement of a duty of support is commenced. 

(h) "Prosecuting attorney" means the public official in the appropriate place who has 
the duty to enforce criminal laws relating to the failure to provide for the support of 
any person. 

(i) "Responding state" means a state in which a responsive proceeding pursuant to 
the proceeding in the initiating state is commenced. "Responding court" means the 
court in which the responsive proceeding is commenced. 

(j) "State" includes a slate, territory, or possession of the United States, the District 
of Columbia, the Commonwealth of Puerto Rico, and any foreign jurisdiction in 
which this or a substantially similar law or procedure is in effect or which has 
established enforcement procedures with or without court participation under a treaty, 
the application of which is extended to this slate. 

(k) "Support order" means a judgment, decree, or order of support in favor of an 
obligee whether temporary or fmal, or subject to modification, revocation, or 
remission, regardless of the kind of action or proceeding in which it is entered. 

(I) "Register" means to file in the Regislry of Foreign Support Orders. 
(m) "Registering court" means a court of this stale in which a support order of a 

rendering state is registered. 
(n) "Rendering stale" means a state in which the court has issued a support order for 

which registration is sought or granted in the court of another slate. 

345 



-§ 4803 Division 11. Suppon -
(0) "Rendering court" means a court which has issued a support order for which 

registration is sought. 
(p) "Foreign support order" includes a foreign order for the assigrunent of wages for 

the satisfaction of a support order. 

Comment. Section 4802 continues fonner Code of Civil Procedure Section 1653 without 
change. 

Note: The use of the phrase "order for the assignment of wages" in subdivision (p) 
sbould be reviewed. Should "earnings assignment order" be used instead oftbe pbrase 
used or should "earnings assignment order" be added as an alternative to tbe pbrase 
used? 

§ 4803. Cumu1ative remedies; attorney's fees 
4803. (a) The remedies provided in this chapter are in addition to and not in 

substitution for any other remedies. 
(b) Notwithstanding subdivision (a) or any other provision of law, no party to an 

action under this chapter, nor assignee of a party of an action under this chapter, is 
entitled to attorney's fees from the opposing party for prosecuting or defending the 
action, except where the court fmds that the opposing party has not prosecuted or 
defended the action in good faith. 

Comment. Section 4803 continues former Code of Civil Procedure Section 1654 witbout 
substantive change. See also Section 273 (attorney's fees and costs for enforcement of 
suppon order). 

§ 4804. Obligor in this state bound by duty of support, regardless of residence 
of obligee 

4804. Duties of support arising under the law of this state, when applicable under 
Section 4820, bind the obligor, present in this state, regardless of the presence or 
residence of the obligee. 

Comment. Section 4804 continues former Code of Civil Procedure Section 1655 without 
change. See also Sections 273 (attorney's fees and costs for enforcement of support oroer), 
4803 (limitation on recovery of attorney's fees from the opposing party for prosecuting or 
defending action). 

§ 4805. Representation by private counsel 
4805. Notwithstanding any other provision of law, privately retained counsel may 

represent an obligee in any proceeding under this chapter. 

Comment. Section 4805 continues fonner Code of Civil Procedure 'Section 1655.5 
without change. See also Sections 273 (attorney's fees and costs for enforcement of suppon 
order), 4803 (limitation on recovery of attorney's fees from the opposing party for 
prosecuting or defending action). 
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Article 2. Criminal Enforcement 
§ 4810. Extradition 
§ 4811. Prerequisite 10 demand for surrender by Govenlor 

§ 4810. Extradition 
4810. (a) The Governor of this stale may: 
(I) Demand of the Governor of another state the surrender of a person found in that 

state who is charged criminally in this stale with failing to provide for the support of 
any person, or 

(2) Surrender on demand by the Governor of another stale a person found in this state 
who is charged criminally in another state with failing to provide for the support of any 
person. 

(b) Provisions for extradition of criminals not inconsistent with this chapter apply 
to the demand even if the person whose surrender is demanded was not in the 
demanding stale at the lime of the commission oflhe crime and has not fled therefrom. 

(c) The demand, the oath, and any proceedings for extradilion pursuant to this 
section need nol state or show that the person whose surrender is demanded has fled 
from justice or at the time of the commission of the crime was in the demanding stale. 

Comment. Section 4810 continues fonnerCode of Civil Procedure Section 1660 without 
subsrantive change. 

/"- § 48U. Prerequisite to demand for surrender by Governor 
',,_ 4811. (a) Before making the demand on the Governor of another state for the 

surrender of a person charged criminally in this state with failing to provide for the 
support of any person, the Governor oftbis stale may require any prosecuting attorney 
of this slate to satisfy the Governor that at least 60 days prior thereto the obligee 
brought an action for support under this chapter, or that the bringing of an action would 
be of no avail. 

(b) H, under a substantially similar law, the Governor of another state makes a 
demand upon the Governor of this state for the surrender of a person charged 
criminally in that stale with failure to provide for the support of a person, the Governor 
may require any prosecuting attorney to investigate the demand and 10 report to the 
Governor whether an action for support has been brought or would be effective. If it 
appears to the Governor that an action for support would be effective but has not been 
brought, the Governormay delay honoring the demand for a reasonable time to permit 
the bringing of an action for support. 

(c) If an action for support has been brought. and the person demanded has prevailed 
in that action~ the Governor may decline to honor the demand. If the obligee prevailed 
therein and the person demanded is subject to a support order. the Governor may 
decline to honor the demand if the person demanded is complying with the support 

r' order. 
\.... Comment. Section 4811 continues former Code of Civil Procedure Section 1661 without 

change. 
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Article 3. Civil Enforcement 
§ 4820. Enforceable duties of support, presumption of presence in responding state 
§ 4821. Right of state or political subdivision to bring suppan action 
§ 4822. Enforcement of duty of suppon by action; defenses based on relationship not available 
§ 4823. lurisdiction 
§ 4824. Verification and contents of complaint; identification material; place of filing; transfer of 

proceeding 
§ 4825. Representation of obligee by prosecuting attorney or Attorney General 
§ 4826. Complaint by person baving custody of minor obligee 
§ 4827. Cenification to responding state; accompanying papers; transmittal to state information 

agency 
§ 4828. Fees and costs; collection 
§ 4829. Arrest of obligor 
§ 4830. Attorney General as state information agency; duties 
§ 4831. Duties of responding court; representation of obligee by prosecuting attorney 
§ 4832. Tracing obligor or obligor's property; forwarding documents; reports to initiating court 
§ 4833. Order for support or reimbursement; enforcement of order 
§ 4834. Procedure wbere obligee absent in contested case 
§ 483S. Sending copy of suppon order to initiating coon and obligor 
§ 4836. Terms and conditions 10 assure obligor's compliance 
§ 4837. Duties of responding coun with respect to payments by obligor 
§ 4838. Duties of initiating coun with respect 10 payments 
§ 4839. Competency of spouse to testify; privileges not applicable 
§ 4840. Effect of suppon order on other support orders 
§ 4841. lurisdiction; other proceedings 
§ 4842. Stay of proceedings 
§ 4843. Obligor and obligee in different counties of state 
§ 4844. Declaration of foreign jurisdiction 10 be a reciprocating state 
§ 4845. Rules of evidence; interference with rights of custody and visitation 
§ 4846. Paternity issue 
§ 4847. Appeals in public interest by Attomey General 
§ 4848. Additinnal remedies wbere foreign support order; registration of suppan order made in this 

state 
§ 4849. Registration of foreign support or assignment order 
§ 4850. Registry of foreign support orders 
§ 48S I. Representation of obligee by prosecuting attorney or Attomey General 
§ 4852. Procedure for registration of foreign support order; enforcement of registered order 
§ 48S3. Effect of registration of foreign support or assignment order; enforcement of registered 

order 
§ 4854. Support orders registered in court of county other than that of rendering court; service of 

copy by mail 

§ 4820. Enforceable duties of support; presumption of presence in responding 
state 

4820. Duties of support applicable under this chapter are those imposed under the 
laws of any state where the obligor was present for the period during which support 
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is sought. The obligor is presumed to have been present in the responding state during 
the period for which support is sought until otherwise shown. 

Comment. Section 4820 continues fonnerCode of Civil Procedure Section 1670 without 
change. 

§ 4821. Right of state or political subdivision to bring support action 
4821. If a state or a political subdivision furnishes support to an individual obligee, 

it has the same right to initiate an action under this chapter as the individual obligee 
for the purpose of securing reimbursement for support furnished and of obtaining 
continuing support. 

Comment. Section 4821 continues formet Code of Civil Procedure Section 1671 without 
change. 

§ 4822. Enforcement of duty of support by action; defenses based on relationship 
not available 

4822. All duties of support, including the duty to pay arrearages, are enforceable 
by an action under this chapter, including a proceeding for civil contempt. The defense 
that the parties are immune to suit because of their relationship as husband and wife 
or parent and child is not available to the obligor. 

Comment. Section 4822 continues fonner Code of Civil Procedure Section 1672 without 
change. 

§ 4823. Jurisdiction 
4823. Jurisdiction of all proceedings under this chapter is vested in the superior 

court. 

Comment. Section 4823 continues fonner Code of Civil Procedure Section 1672.5 
without substantive change. 

§ 4824. Verification and contents of complaint; identification material; place of 
filing; transfer of proceeding 

4824. (a) The complaint or claim shall be verified and shall state the name and, so 
far as known to the obligee, the address and circumstances of the obligor and the 
persons for whom support is sought, and all other pertinent information. Verification 
shall be in accordance with the requirements of the initiating state. The obligee may 
include in or attach to the complaint any infonnation which may help in locating or 
identifying the obligor, including a photograph of the obligor, a description of any 
distinguishing marks on the obligor's person, other names and aliases by which the 
obligor has been or is known, the name of the obligor's employer, the obligor's 
fmgerprints, and the obligor's social security number. 

(b) The complaint may be flied in the appropriate court of any state in which the 
obligee resides. The court shall not decline or refuse to accept and forward the 
complaint on the ground that it should be flied with some other court of this or any 
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other state where there is pending a proceeding for dissolution of the marriage or for 
legal separation, or another action for divorce, separation, annulment, dissolution, :) 
habeas corpus, adoption, or custody, between the same parties, or where another court 
has already issued a support order in some other proceeding and has retained 
jurisdiction for its enforcement. 

(c) When the obligee removes his or her residence from the county in which the 
proceeding was initiated to another county in the state, the court may transfer the 
proceeding to the new county of residence. The clerk of the court in which the 
proceeding was initiated shall forward certified copies of all documents necessary for 
continued prosecution of the proceeding to the county where the proceeding was 
transferred. The clerk of the court to which the proceeding has been transferred shall 
infonn the court of the responding state that the case has been transferred, and that 
payment should be made through the appropriate agency of the transferee county. 
Transfer procedures under this section may be initiated by the obligee or by the court, 
prosecuting official, or clerk of either county or of the responding state. 

Comment. Section 4824 continues fonnerCode of Civil Procedure Section 1673 without 
change. 

§ 4825. Representation of obligee by prosecuting attorney or Attorney General 

4825. H this state is acting as an initiating state, the prosecuting attorney, upon the 
request of the court or the obligee, shall represent the obligee in a proceeding under 
this chapter. H the prosecuting attorney neglects or refuses to represent the obligee, 
the Attorney General may order the prosecuting attorney to comply with the request 
of the court or may undertake the representation. 

Comment. Section 4825 continues former Code of Civil Procedure Section 1674 without 
change. See also Sections 273 (attorney's fees and costs for enforcement of support order), 
4803 (limitation on recovery of attorney's fees from the opposing party for prosecuting or 
defending action). 

§ 4826. Complaint by person having custody of minor obligee 

4826. A complaint on behalf of a minor obligee may be executed and fIled by a 
person having legal custody of the minor without appointment as guardian ad litem. 

Comment. Section 4826 continues former Code of Civil Procedure Section 1675 without 
change. 

§ 4827. Certification to responding state; accompanying papers; transmittal to 
state information agency 

4827. H the initiating court or agency fmds that the complaint or claim sets forth 
facts from which it may be determined that the obligor owes a duty of support and that 
a court of the responding state may obtain jurisdiction of the obligor or the obligor's 
property, the court or agency shall so certify and cause three copies of the complaint) 
or claim and its certificate and one copy of this chapter or of the declaration of J 
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reciprocity made pursuant to Section 4844 to be .sent to the responding state. 
Certification shall be inaccordance with the requirements of the initiating state. If the 
name and address of the responding court is unknown and the responding state has an 
infonnation agency comparable to that established in the initiating state, it shall cause 
the copies to be sent to the state infonnation agency or other proper official of the 
responding state, with a request that the agency or official forward them to the proper 
court and that the court of the responding state acknowledge their receipt to the 
initiating court. 

Comment. Section 4827 continues former Code of Civil Procedure Section 1676 without 
change. 

§ 4828. Fees and costs; collection 
4828. An initiating court shall not require payment of either a ming fee orothercosts 

from the obligee but may request the responding court to collect fees and costs from 
the obligor. Aresponding court shall not require payment of a filing fee or other costs 
from the obligee but it may direct that all fees and costs requested by the initiating court 
and incurred in this state when acting as a responding state, including fees for filing 
of pleadings, service of process, seizure of property, stenographic or duplication 
service, or other service supplied to the obligor, be paid in whole or in part by the 
obligor or by the county. These costs or fees do not have priority over amounts due 
to the obligee. 

Comment. Section 4828 continues former Code of Civil Procedure Section 1677 without 
change. 

§ 4829. Arrest of obligor 
4829. (a) If the court of this state believes that the obligor may flee, it may: 
(1) As an initiating court, request in its certificate that the responding court obtain 

the body of the obligor by appropriate process; or 
(2) As a responding court, obtain the body of the obligor by appropriate process. 
(b) Thereupon it may release the obligor upon the obligor's own recognizance or 

upon the giving a bond in an amount set by the court to assure the obligor's appearance 
at the hearing. 

Comment. Section 4829 continues fonner Code of Civil Procedure Section 1678 without 
substantive change. 

§ 4830. Attorney General as state information agency; duties 
4830. (a) The Attorney General is hereby designated as Ihe state infonnalion agency 

under this chapter. 
(b) The slate information agency shall: . 
(1) Compile a list of the courts and their addresses in this stale having jurisdiction 

under this chapter and transmit the same 10 the state information agency of every other 
slate which has adopted this or a substantially similar law. Upon the adjournment of 
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each session of the Legislature, the Attorney General shall distribute copies of any 
amendments to this chapter and a statement of their effective dates to all other state 
infonnation agencies. 

(2) Maintain a register of such lists of courts received from other states and transmit 
copies thereof promptly to every court in this state having jurisdiction under this 
chapter. 

(3) Forward to the court in this state which has jurisdiction over the obligor or the 
obligor's property petitions, certificates, and copies of the act it receives from courts 
or infonnation agencies of other states. 

(c) If the state information agency does not know the location of the obligor or the 
obligor's property in the state and no state location service is available, it shall use all 
means at its disposal to obtain this information, including the examination of official 
records in the state and other sources such as telephone directories, real property 
records, vital statistics records, police records, requests for the name and address from 
employers who are able or willing to cooperate, records of motor vehicle license 
offices, requests made to the tax offices both state and federal where such offices are 
able to cooperate, and requests made to the Social Security Administration as 
pennitted by the Social Security Act as amended. 

(d) Notwithstanding any other provision of law, copies of all documents used to 
initiate enforcement of any interstate child support obligation shall be sent directly to 
the state infonnation agency. 

Comment. Section 4830 continues fonnerCode of Civil Procedure Section 1679 without 
change. 

§ 4831. Duties of responding court; representation of obligee by prosecuting 
attorney 

4831. (a) After the responding court receives copies of the complaint, certificate, 
and act from the initiating court, the clerk: of the court shall docket the case and notify 
the prosecuting attorney of that action. Claims received by this state from an initiating 
agency shall be forwarded to the district attorney for preparation and filing of 
appropriate pleadings. 

(b) TIle prosecuting attorney shall prosecute the case diligently. The prosecuting 
attorney shall take all action necessary to enable the court to obtain jurisdiction over 
the obligor or the obligor's property in accordance with law. The prosecuting attorney 
shall, upon being notified that the cause has been docketed, either (1) request the court 
to issue a citation requiring defendant to appear personally at a specified time and 
place to show cause why an order should not be issued on the basis of the complaint 
on ftle and cause a copy of the complaint and of the citation to be served upon the 
obligor at least 10 days prior to the hearing or (2) request the issuance of a summons 
and cause a copy of the complaint and summons to be served upon the obligor. 
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(c) H the prosecuting attorney neglects or refuses to represent the obligee, the 
Attorney General may order the prosecuting attorney to represent the obligee or may 
undertake the representation. 

Comment. Section 4831 continues former Code of Civil Procedure Section 1680 without 
change. 

§ 4832. Tracing obligor or obligor's property; forwarding documents; reports 
to initiating court 

4832. (a) The prosecuting attorney on his or her own initiative shall use all means 
at his or her disposal to locate the obligor or the obligor's property, and if because of 
inaccuracies in the petition or otherwise the court cannot obtain jurisdiction, the 
prosecuting attorney shall inform the court of what the prosecuting attorney has done 
and request the court to continue the case pending receipt of more accurate information 
or an amended complaint from the initiating court. 

(b) H the obligor or the obligor's property is not found in the county, and the 
prosecuting attorney discovers that the obligor or the obligor's property may be found 
in another county of this state or in another state, the prosecuting attorney shall so 
inform the court. Thereupon the clerk of the court shall forward the documents 
received from the court in the initiating state to a court in the other county or to a coun 
in the other state or to the information agency or other proper official of the other state 
with a request that the documents be forwarded to the proper court. All powers and 
duties provided by this chapter apply to the recipient of the documents so forwarded. 
H the clerk of a court of this state forwards documents to another court, the clerk shall 
forthwith notify the initiating court. 

(c) H the prosecuting attorney has no information as to the location of the obligor 
or the obligor's property, the prosecuting attorney shall so inform the initiating court. 

Comment. Section 4832 continues former Code of Civil Procedure Section 1681 without 
change. 

§ 4833. Order for support or reimbursement; enforcement of order 

4833. H the responding court fmds a duty of support, it may order the obligor to 
furnish suppon or reimbursement therefor and subject the property of the obligor to 
the order. Support orders made pursuant to this chapter shall require that payments 
be made to the county clerk, probate officer, or other officer of the court or county 
officer designated by the court for such purpose. The court and prosecuting attorney 
of any county in which the obligor is present or has propeny have the same powers 
and duties to enforce the order as have those of the county in which it was first issued. 
H enforcement is impossible or cannot be completed in the county in which the order 
was issued, the prosecuting attorney shall send a certified copy of the order to the 
prosecuting attorney of any county in which it appears that proceedings to enforce the 
order would be effective. The prosecuting attorney to whom the cenified copy of the 
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order is forwarded shall proceed with enforcement and report the results of the 
proceedings to the court first issuing the order. 

Comment. Section 4833 continues fonner Code of Civil Procedure Section 1682 without 
change. See also Sections 273 (attorney's fees and costs for enforcement of support order), 
4803 (limitation on recovery of attorney's fees from the opposing party for prosecuting or 
defending action). 

§ 4834. Procedure where obligee absent in contested case 

4834. If the obligee is not present at the hearing and the obligor denies owing the 
duty of support alleged in the complaint or offers evidence which constitutes a 
defense, the court, upon request of either party, shall continue the case for further 
hearing and the submission of evidence by both parties either by deposition or 
personal appearance. The court may designate the judge of the initiating court as a 
person before whom a deposition may be taken. 

Comment. Section 4834 continues fonnerCode of Civil Procedure Section 1683 without 
change. 

§ 4835. Sending copy of support order to initiating court and obligor 

4835. The responding court shall cause a copy of all support orders to be sent to the 
initiating court or agency and to the obligor. 

Comment. Section 4835 continues former Code of Civil Procedure Section 1684 without 
change. 

§ 4836. Thrms and conditions to assure obligor's compliance 

4836. In addition to the foregoing powers, a responding court may subject the 
obligor to any terms and conditions proper to assure compliance with its orders and 
in particular may do anyone or more of the following: 

(a) Require the obligor to furnish a cash deposit or bond of a character and amount 
to assure payment of any amount due. 

(b) Require the obligor to report personally and to make payments at specified 
intervals to the county clerk, probation officer, or other officer of the court or county 
officer designated by the court for such pwpose. 

(c) Punish under the power of contempt the obligor who violates any order of the 
court. 

Comment. Section 4836 continues fonner Code of Civil Procedure Section 1685 without 
substantive change. 

§ 4837. Duties of responding court with respect to payments by obligor 

4837. A responding court has the following duties which may be carried oulthrough 
the county clerk, probation officer, or other officer of the court or county officer 
designated by the court for such purpose: 

354 

) 



c 

-Division 11. Support § 4838 

(a) To transmit to the initiating court any payment made by the obligor pursuant to 
an order of the court or otherwise. 

(b) To furnish to the initiating court upon request a certified statement of all 
payments made by the obligor. 

Comment. Section 4837 continues fonnerCode of Civil Procedure Section 1686 without 
substantive change. See also Section 4011 (priority of child support payments). 

§ 4838. Duties of initiating court with respect to payments 

4838. An initiating court shall receive and disburse forthwith all payments made by 
the obligor or sent by the responding court. This duty may be carried out through the 
county clerk, probation officer, or other officer of the court or county officer 
designated by the court for such purpose. 

Comment. Section 4838 continues fonnerCode of Civil Procedure Section 1687 without 
change. 

§ 4839. Competency of spouse to testify; privileges not applicable 

4839. Laws attaching a privilege against the disclosure of communications between 
husband and wife are inapplicable to proceedings under this chapter. Husband and 
wife are competent witnesses to testify to any relevant matter, including marriage and 
parentage. 

Comment. Section 4839 continues fanner Civil Code Section 1688 without change. 
(" Section 4839 is the same as Section 3552. 

c 

§ 4840. Errect of support order on other support orders 

4840. A support order made by a court of this state pursuant to this chapter does not 
nullify and is not nullified by a support order made by a court of this state pursuant 
to any other law or by a support order made by a court of any other state pursuant to 
a substantially similar provision of law, regardless of priority of issuance, unless 
otherwise specifically provided by the court. Amounts paid for a particular period 
pursuant to a support order made by the court of another state shall be credited against 
the amounts accruing or accrued for the same period under a support order made by 
the court of this state. 

Comment. Section 4840 continues fanner Code of Civil Procedure Section 1689 without 
change. See also Section 4011 (priority of child support payments). 

§ 4841. Jurisdiction; other proceedings 

4841. Participation in a proceeding under this chapter does not confer jurisdiction 
upon any court over any of the parties thereto in any other proceeding. 

Comment. Section 4841 continues fonner Code of Civil Procedure Section 1690 without 
change. 
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§ 4842. Stay of proceedings 

4842. Aresponding court shall not stay the proceeding or refuse a hearing under this 
chapter because of a pending or prior action or proceeding for divorce, separation, 
annuhnent, dissolution, habeas corpus, adoption, or custody in this or any other state. 
The court shall hold a hearing and may issue a support order pendente lite. In aid 
thereof, it may require the obligor to give a bond for the prompt prosecution of the 
pending proceeding. If the other action or proceeding is concluded before the hearing 
in the instant proceeding and the judgment therein provides for the support demanded 
in the. complaint being heard, the court must confonn its support order to the amount 
allowed in the other action or proceeding. Thereafter, the court shall not stay 
enforcement of its support order because of the retenti_onofjurisdiction for enforcement 
purposes by the court in the other action or proceeding. 

COlllJllellt. Section 4842 continues fonnerCode of Civil Procedure Section 1691 without 
change. 

§ 4843. Obligor and obligee in different counties ohtate 
4843. This chapter applies if both the obligee and the obligor are in this state but 

in different counties. If the court of the county in which the petition is flied fwds that 
the petition sets forth facts from which it may be determined that the obligor owes a 
duty of support and fwds that a court of another county in this state may obtain 
jurisdiction over the obligor or the obligor's property, the clerk of the court shallsend 
the petition and a certification of the fwdings to the court of the county in which the J 
obligor or the obligor's property is found. The clerk of the court of the county 
receiving these documents shall notify the prosecuting attorney of their receipt. The 
prosecuting attorney and the court in the county to which the copies are forwarded then 
shall have duties corresponding to those imposed upon them when acting for this state 
as a responding state. 

Comment. Section 4843 continues fonner Code of Civil Procedure Section 1692 without 
change. 

§ 4844. Declaration of foreign jurisdiction to be a reciprocating state 
4844. When the Attorney General is satisfied that reciprocal provisions will be 

made by a foreign jurisdiction for the enforcement therein of support orders made 
within this state, the Attorney General may declare the foreign jurisdiction to be a 
reciprocating state for the purpose of this chapter. Any such declaration may be 
revoked by the Attorney General. Any such declaration by the Attorney General may 
be reviewed by the court in an action brought pursuant to this chapter. 

Comment. Section 4844 continues former Code of Civil Procedure Section 1693 without 
change. 
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§ 4845. Rules of evidence; interference with rights of custody and visitation 
4845. (a) In a hearing for the civil enforcement of this chapter, the court is governed 

by the rules of evidence applicable in a civil court action in the superior court. If the 
action is based on a support order issued by another court, a certified copy of the order 
shall be received as evidence of the duty of support, subject only to any defenses or 
modification available to a defendant in a proceeding to enforce a foreign support 
judgment. 

(b) The determination or enforcement of a duty of support owed to one obligee is 
unaffected by any interference by another obligee with rights of custody or visitation 
granted by a court. 

Comment. Section 4845 continues former Code of Civil Procedure Section 1694 without 
change. 

§ 4846. Paternity issue 
4846. If the obligor asserts as a defense that he is not the father of the child for whom 

support is sought and it appears to the court that the defense is not frivolous, and ifboth 
of the parties are present at the hearing or the proof required in the case indicates that 
the presence of either or both of the parties is not necessary, the court may adjudicate 
the paternity issue. Otherwise, the court may adjourn the hearing until the paternity 
issue has been adjudicated. 

Comment. Section 4846 continues former Code of Civil Procedure Section 1695 without 
change. 

Note: Should Section 4846 be made applicable to both parents (mother as well as 
fatber) by substituting in the section the phrase ''that the obligor is not the parent of 
the child for whom support is sought" for the existing phrase "that he is not the father 
of the child for wbom support is sought''? 

§ 4847. Appeals in public interest by Attorney General 
4847. (a) H the Attorney General is of the opinion that a support order is erroneous 

and presents a question oflaw warranting an appearin the public interest, the Attorney 
General may: 

(1) H the support order was issued by a court of this slate, perfect an appeal to the 
proper appellate court. 

(2) If the support order was issued in another state, cause the appeal to be taken in 
the other state. 

(b) In either case, expenses of appeal may be paid on order of the Attorney General 
from funds appropriated for his or her office. 

Comment. Section 4847 continues fonner Code of Civil Procedure Section 1696 without 
substantive change. 
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§ 4848. AdditionaJ remedies where foreign support order; registration of support 
order made in this state 

4848. <a) If the duty of support is based on a foreign support order, the obligee has 
the additional remedies provided in Sections 4849 to 4853, inclusive. 

(b) A support order made in this stale may also be registered pursuant to Sections 
4849 to 4853, inclusive, in any county in which either the obligor or the child who is 
the subject of the order resides. 

Comment. Section 4848 continues fanner Code of Civil Procedure Section 1697 without 
change. 

§ 4849. Registration of foreign support or assignment order 

4849. The obligee may register a foreign support order or a foreign order for the 
assignment of wages for support in a court of this state in the manner, with the effect, 
and for the purposes provided in this article. 

Comment. Section 4849 continues former Code of Civil Procedure Section 1698 without 
change. 

Note: Should "earnings assignment for support" be substituted for "assignment of 
wages for support"? 

§ 4850. Registry of foreign support orders 

4850. The clerk of the court shall maintain a registry offoreign support orders in 
which the clerk shall me foreign support orders. 

Comment. Section 4850 continues fanner Code of Civil Procedure Section 1698.1 
without change. 

§ 4851. Representation of obligee by prosecuting attorney or Attorney General 

4851. If this state is acting either as a rendering or a registering state, the prosecuting 
attorney shall represent the obligee in proceedings under this chapter. If the 
prosecuting attorney neglects or refuses to represent the obligee, the Attorney General 
may order the prosecuting attorney to represent the obligee or may undertake the 
representation. 

Comment. Section 4851 continues fanner Code of Civil Procedure Section 1698.2 
without change. See also Sections 273 (attorney's fees and costs for enforcement of support 
order), 4803 (limitation on recovery of attorney's fees from the opposing party for 
prosecuting or defending action). 

§ 4852. Procedure for registration of foreign support order; enforcement of 
registered order 

4852. <a) An obligee seeking to register a foreign support order in a court of this state 
shall transmit to the clerk of the court all of the following: 

(1) Three certified copies of the order with all modifications thereof. 
(2) One copy of the reciprocal enforcement of support act of the state in which the ') 

order was made. -
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(3) A statement verified and signed by the obligee, showing the post office address 
of the obligee, the last known place of residence and post office address of the obligor, 
the amount of support remaining unpaid, a description and the location of any property 
of the obligor available upon execution, and a list of the states in which the order is 
registered. 

(b) Upon receipt of the documents described in subdivision (a), the clerk of the 
court, without payment of a filing fee or other cost to the obligee, shall fIle them in the 
registry offoreign support orders. The filing constitutes registration under this article. 

(c) Promptly upon registration, the clerk of the court shall send, by any form of mail 
requiring a return receipt from the addressee only, to the obligor at the address given 
a notice of the registration with a copy of the registered support order and the post 
office address of the obligee. Proof shall be made to the satisfaction of the court that 
the obligor personally received the notice of registration by mail or other method of 
service. A return receipt signed by the obligor shall be satisfactory evidence of such 
personal receipt. The court clerk shall also docket the case and notify the prosecuting 
attorney of that action. The prosecuting attorney shall proceed diligently to enforce 
the order. 

Comment. Section 4852 continues fonner Code of Civil Procedure Section 1698.3 
without substantive change. 

§ 4853. Errectofregistration offoreign support or assignment order; enforcement 
of registered order 

4853. (a) Upon registration, the registered foreign support order shall be treated in 
the same manner as a support order issued by a court of this state. It has the same effect 
and is subject to the same procedures, defenses, and proceedings for reopening, 
vacating, or staying as a support order of this state and may be enforced and satisfied 
in like manner. Upon registration, a foreign order for the assignment of wages for 
support shall be treated for all purposes in the same manner as an earnings assignment 
order for support entered pursuant to Chapter 5 (commencing with Section 5200). 

(b) The obligor has 20 days after the mailing or other service of notice of the 
registration in which to petition the court to vacate the registration or for other relief. 
If the obligor does not so petition, the registered order is confirmed. 

(c) At the hearing to enforce the registered order, the obligor may present only 
matters that would be available to the obligor as defenses in an action to enforce a 
support judgment. If the obligor shows to the court that an appeal from the order is 
pending or will be taken or that a stay of execution has been granted, the court shall 
stay enforcement of the order until the appeal is concluded, the time for appeal has 
expired, or the order is vacated, upon satisfactory proof that the obligor has furnished 
security for payment of the support ordered as required by the rendering state. If the 
obligor shows to the court any ground upon which enforcement of a support order of 
this state may be stayed, the court shall stay enforcement of the order for an appropriate 
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period if the obligor furnishes the same security for payment of the support ordered 
that is required for a support order of this state. 

Comment. Section 4853 continues fonner Code of Civil Procedure Section 1699 (as 
amended by 1990 Cal. Stat. ch. 411 § 7) without substantive change. 

§ 4854. Support orders registered in court of county other than that ofrendering 
court; service of copy by mail 

4854. If a support order issued by a court of this state is registered in the court of 
a county other than that of the rendering court, the obligee shall serve a copy of any 
subsequent modification of the order on the rendering court, by mail. 

Comment. Section 4854 continues fonner Code of Civil Procedure Section 1699.4 
without change. 

CHAPTER 5. ENFORCEMENT BY WRIT OF EXECUTION 
§ 5100. Eoforcement of child or family support without prior coun approval 
§ ~HOl. Enforcement of spousal suppon without prior court approval 
§ S 1 02. Period for enforcement of installment payments 
§ 5103. Enforcement of support against employee pension benefit plan 
§ S 1 04. Application for writ 

§ 5100. Enforcement of child or family support without prior court approval 
5100. Notwithstanding Section 290, a child or family support order may be 

enforced by a writ of execution without prior court approval until five years after the 
child reaches the age of majority and, thereafter, for amounts that are not more than 
10 years overdue on the date of the application for the writ. 

Comment. Section 5100 continues the first sentence of subdivision (a) of fonner Civil 
Code Section 4383 without substantive change. As to spousal support, see Section 5101. 

Section 5100pennits enforcement of child and family suppon orders by execution without 
the necessity of obtaining prior court approval under Section 290, so long as the amounts 
sought to be collected are not more than 10 years overdue. See Sections 5100, 5103, 290, 
291 (court approval required before amounts due more than 10 years may be enforced). See 
also Sections 273 (attorney's fees and costs for enforcement of support order), 4011 (priority 
of child support payments), 4500 (suppon orders enforceable under this code). 

For background on fonner Civil Code Section 4383, see Tentative Recommentkltion 
Proposing the Enforcement of Judgments Law. 15 Cal. L. Revision Comm'n Reports 2001, 
2616 (1980). 

Note: Can thejudgment beenforCt!d for five years after the child reaches the age of 
majority even though the amounts are more than 10 years overdue on the date of the 
application for the writ? See also the Note to Section 5103. See also the definition of 
"support" in Section 150 (support with referenCt! to minor child includes maintenance 
and education). 
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§ 5101. Enforcement of spousal support without prior court approval 
5101. Notwithstanding Section 290, a spousal support order may be enforced by 

a writ of execution without prior court approvai for amounts that are not more than 10 
years overdue on the date of the application for the writ. 

Comment. Section 5101 continues the second sentence of subdivision (a) offonnerCivil 
Code Section 4383 without substantive change. A reference to Section 290 is added, to 
confonn to the scheme used in Section 5100. See also Sections 273 (attorney's fees and costs 
for enforcement of support order), 4011 (priority of child support payments). 

§ 5102. Period for enforcement of installment payments 
5102. If a support order provides for the payment of support in installments, the 

period specified pursuant to this chapter runs as to each installment from the date the 
installment became due. 

Comment. Section 5102 continues without substantive change the second sentence of 
fonner Civil Code Section 4384 insofar as that provision applied to support orders payable 
in installments. 

§ 5103. Enforcement of support against employee pension benefit plan 
5103. (a) Notwithstanding Section 201, an order for the payment of child, family, 

or spousal support may be enforced against an employee pension benefit plan 
regardless of whether the plan has been joined as a party to the proceeding in which 
the support order was obtained. 

(b) Notwithstanding Section 697.710 of the Code of Civil Procedure, an execution 
lien created by a levy on the judgment debtor's right to payment of benefits from an 
employee pension benefit plan to enforce an order for the payment of child, family or 
spousal support continues until the date the plan has withheld and paid over to the 
levying officer, as provided in Section 701.010 of the Code of Civil Procedure, the full 
amount specified in the notice of levy, unless the plan is directed to stop withholding 
and paying over before that time by court order or by the levying officer. 

(c) A writ of execution pursuant to which a levy is made on the judgment debtor's 
right to payment of benefits from an employee pension benefit plan under an order for 
the payment of child support or family support shall be returned not later than one year 
after the date the execution lien expires under subdivision (b). 

Comment. Subdivisions (a) and (b) of Section 5103 continue the third and fourth 
sentences of subdivision (a) offonner Civil Code Section 4383 without substantive change 
except (1) "the proceeding in which the support order was obtained" has been substituted for 
"a proceeding underthis part [the Family Law Act]" which was used in the fonner·provision 
and (2) a reference to "family" support has been added to subdivisions (a) and (b). The 
addition of the reference to "family" support reflects the rule stated in Section 450 I. 
Subdivision (c) continues subdivision (c) of former Civil Code Section 4383 without 
substantive change. See also Sections 80 ("employee pension benefit plan" defmed), 273 
(anomey's fees and costs for enforcement of support order), 4011 (priority of child support 
payments). 
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Note: Subdivision (b) of Section 5103 states the duration of an execution lien for an 
order for the payment of child, family, or spousal support, whereas subdivision (c) 
refers only to an order for payment of "child support or family support" (omitting 
spousal support) and refers to the date the execution lien expires "under subdivision (b). 
Should subdivision (c) be revised to apply to "child, family, or spousal support"? 

§ 5104. Application for writ 
5104. (a) The application for a writ of execution shall be accompanied by an 

affidavit stating the total amount due and unpaid that is authorized to be enforced 
pursuant to Sections 5100 to 5103, inclusive, on the date of the application. 

(b) If interest on the overdue installments is sought, the affidavit shall state the total 
amount of the interest and the amount of each due and unpaid installment and the date 
it became due. 

(c) The affidavit shall be fIled in the action and a copy shall be attached to the writ 
of execution delivered to the levying officer. The levying officer shall serve the copy 
of the affidavit on the judgment debtor when the writ of execu 

tion is first served on the judgment debtor pursuant to a levy under the writ. 
Comment. Section 5104 continues subdivision (b) of fonner Civil Code Section 4383 

without substantive change. Section 5104 provides technical requirements that must be 
complied with in addition to the general provisions governing execution. The affidavit 
provides the court cleIk with the infonnation needed to issue the writ and informs the 
judgment debtor concerning the nature of the debt sought to be collected. If no interest is ) 
sought on the arnountdueandunpaid,the affidavit need state only the total amount. Ifinterest ....,./ 
is sought, the affidavit need state only the lolal amount of interest and also state the amount 
of each unpaid installment and the date it became due so that the judgment debtor can verify 
that the interest was accurately computed. See also Section 273 (attorney's fees and costs 
for enforcement of support order). 

Note: Subdivision (b) of Section 5104 requires that the affidavit be filed ''in the 
action"? Would "In the proceeding" be more precise? Should some proceedings under 
the Family Code be designated as "actions" and others as "proceedings"? 

CHAPI'ER 6. EARNINGS ASSIGNMENT ORDER 
Article 1. Definitions 
Article 2. General Provisions 
Article 3. Support Orders Issued or Modified Before July I, 1990 
Article 4. Stay of Service of Assignment Order 
Article 5. Motion to Quash Assignment Order 
Article 6. infonnation Concerning Address and Employment of Obligor 
Article 7. Prohibited Practices 
Article 8. Judicial Council Forms 

§ 5200. Application of definitions 
§ 5202. "Assignment order" 

Article 1. Definitions 

§ 5204. ''Oue date of support payments" 
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§ 5206. ''Earnings'' 
§ 5208. "Earnings assignment order for support" 
§ 5210. "Employer" 
§ 5212. "IV -D Case" 
§ 5214. ''Obligee''; "assigned obligee" 
§ 5216. "Obligor" 
§ 5218. "Support" 
§ 5220. WX"imely payment" 

§ 5200. Application of definitions 

§ 5200 

5200. Unless the provision or context otherwise requires, the definitions in this 
article govern the construction of this chapter. 

Comment. Section 5200 continues the introductory clause of former Civil Code Section 
4390 (as amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 

§ 5202. "Assignment order" 
5202. "Assignment order" has the same meaning as "earnings assignment order for 

support." 

Comment. Section 5202 supersedes subdivision (a) of fonner Civil Code Section 4390 
(as amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. See also Section 
5208 (defining "eamings assignment order for support"). 

Note: All provisionS, including those in the Code of Civil Procedure, will need to be 
conformed to use the language ''earnings assignment order for support" rather than 
''wage assignmeut order" or similar language. 

§ 5204. "Due date of support payments" 
5204. "Due date of support payments" is the date specifically stated in the order of 

support or, if no date is stated in the support order, the last day of the month in which 
the support payment is to be paid. 

Comment. Section 5204 continues subdivision (b) offormerCivil Code Section 4390 (as 
amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 

§ 5206. "Earnings" 

5206. "Earnings," to the extent that these earnings are subject to an earnings 
assignment order for support under Chapter 4 (commencing with Section 703.0 I 0) of 
Division 2 of Title 9 of Part 2 of the Code of Civil Procedure, includes: 

<a) Wages, salary, bonus, money, and benefits d 
escribed in Sections 704.110,704.113, and 704.115 of the Code of Civil Procedure. 
(b) Payments due for services of independent contractors, dividends, rents ,royalties , 

residuals, patent rights, or mineral or other natural resource rights. 
(c) Payments of credits due or becoming due as a result of written or oral contracts 

for services or sales whether denominated as wages, salary, commission, bo.nus, or 
otherwise. 
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(d) Any other payments or credits due or becoming due as a result of an enforceable 
obligation. 

Comment. Section 5206 continues subdivision (c) offonner Civil Code Section 4390 (as 
amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 

Note: All provisions, including those in the Code of CiVil Procedure, wiD need to be 
conformed to use the language "earnings assignment order for support" rather than 
"wage assignment order" or similar language. See CCP § 706.011(g) (''wage assignment 
for support" defined). 

§ 5208. "Earning! assignment order for support" 

5208. "Earnings assignment order for support" means an order that assigns to an 
obligee a portion of the earnings of a support obligor due or to become due in the 
future. 

Comment. Section 5208 is a new provision. 

§ 5210. "Employer" 

5210. "Employer" includes aU of the following: 
(a) A person for whom an individual perfonns services as an employee, as defmed 

in Section 706.011 of the Code of Civil Procedure. 
(b) The United States government and any public entity as defmed in Section 811.2 

of the Government Code. 
(c) Any person or entity paying earnings as defined tmder Section 5206. 
Comment. Section 5210 continues subdivision (d) offormerCiVil Code Section 4390 (as 

amended by 1990 Cal. Stat. ch.411 § 1) without substantive change. See also Section 4505 
(deduction from earnings of state employee for court ordered support). 

§ 5212. "IV·D Case" 
5212. "IV-D Case" means any case being established, modified, or enforced by the 

district attorney pursuant to Section 654 of Tide 42 of the United States Code (Section 
454 of the Social Security Act). 

Comment. Section 5212 continues subdivision (e) offonner Civil Code Section 4390 (as 
amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 

§ 5214. "Obligee"; "assigned obligee" 
5214. "Obligee" or "assigned obligee" means either the person to whom support 

has been ordered to be paid, the district attorney, or other person designated by the 
court to receive the payment. The district attorney is the obligee for aU IV-D Cases 
as defmed under Section 5212 or in which an application for services has been ftled 
under Part D (commencing with Section 651) and Part E (commencing with Section 
670) of Subchapter IV of Chapter 7 of Title 42 of the United States Code (Title IV-D 
or IV-E of the Social Security Act). 

Comment. Section 5214 continues subdivision (f) offonnerCivil Code Section 4390 (as ) 
amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 
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§ 5216. ''Obligor'' 

5216. "Obligor" means a person owing a duty of support. 

Comment. Section 5216 continues subdivision (g) offonnerCivil Code Section 4390 (as 
amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. 

§ 5218. "Support" 
5218. "Support" refers to an obligation owing on behalf of a child, spouse, or family. 

and where appropriate also refers to past due support or arrearage. 
Comment. Section 5218 continues subdivision (h) offormer Civil Code Section 4390 (as 

amended by 1990 Cal. Stat. ch. 411 § 1) without substantive change. See also Section 4011 
(priority of child support payments). 

§ 5220. ''Timely payment" 
5220. "Timely payment" means receipt of support payments by the obligee or 

assigned obligee within five days of the due date. 

Comment. Section 5220 continues subdivision (i) of fanner Civil Code Section 4390 (as 
amended by 1990 Cal. Stat. ch. 411 § 1) without change. 

Article 2. General ProvisioDS 
§ 5230. Support order must include earnings assignment order 
§ 5231. Order binds existing and future employers 
§ 5232. Manner of service on employer 
§ 5233. Commencement of withholding by employer 
§ 5234. Delivery of copy of order and statement of rights to obligor 
§ 5235. Employer to withhold and forward support 
§ 5236. Consolidated cbeck by employer 
§ 5237. Obligee's notice ofcbange of address 
§ 5238. Priorities where order includes both current support and arrearage! 
§ 5239. Manner of computing arrearages of support payments 
§ 5240. Termination of order 
§ 5241. Penalty for employer failing to comply with order 
§ 5242. Service of order creates lien 
§ 5243. Priority of order over attacbment, execution, or otber assignment 
§ 5244. Application of cbapter to district attorney 
§ 5245. Use of other civil and criminal remedies not limited 

§ 5230. Support order must include earnings assignment order 
5230. (a) When the court orders a party to pay an amount for support or orders a 

modillcation of the amount of support to be paid. the court shall include in its order 
an earnings assignment order for support that orders the employer of the obligor pay 

to the obligee that portion of the obligor's earnings due or to become due in the future 
as will be sufficient to pay the amount ordered by the court for support. 

(b) Upon the filing and service of a notice of motion or order to show cause with the 

supporting application, an obligee may request the court to issue an earnings 
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assignment order for suppon to enforce an suppon ordermade or modified before July 
I, 1990. 

Comment. Section 5230 continues subdivision (a) of fonner Civil Code Section 4390.3 
(as amended by 1990 Cal. Stat. ch. 411 § 2) without substantive change except that the third 
sentence of snbdivision (a) offonner Section 4390.3 (now subdivision (b) of Section 5230) 
has been limited toen!orcement ofasupport order made or modified before July 1, 1990. See 
also Section 5251 (procedure for obtaining assignment order where support order first issued 
or modified before July 1, 1990). The introductory clause of the first sentence of former 
Section 4390.3 which made the provision now found in subdivision (a) of Section 5230 
applicable on and after July I, 1990, has been omitted as unnecessary. 

§ 5231. Order binds existing and future employers 
5231. Unless stayed pursuant to Anicle 4 (commencing with Section 5260), an 

assignment order is effective and binding upon any existing or future employer of the 
obligor upon whom a copy of the order is served in compliance with Sections 5232 
and 5233. 

Comment. Section 5231 continues the substance of subdivision (b) of former Civil Code 
Section 4390.3 (as amended by 1990 Cal. Stat. ch.411 § 2) and subdivision (c) offormerCivil 
Code Section 4390.7. 

§ 5232. Manner of service on employer 
5232. Service on an employer of an assignment order may be made by first-class 

mail in the manner prescribed in Section 1013 of the Code of Civil Procedure. 

Comment. Section 5232 continues the third sentence of subdivision (a) of fonner Civil 
Code Section 4390.8 without substantive change. 

§ 5233. Commencement of withholding by employer 
5233. Unless the order states a later date , beginning as soon as possible after service 
of the order on the employer but not later than to days after service of the order on 

the employer, the employer shall commence withholding pursuant to the assignment 
order from all earnings payable to the employee. 

Comment. Section 5233 continues the first two sentences of subdivision (a) of former 
Civil Code Section 4390.8 without substantive change. The language that the "employer 
shall commence withholding pursuant to the assignment order from all eamings of the 
employee payable for any pay period of that employee which ends after the assignment 
becomes effective" has been omitted. since the section provides that the assignment order 
becomes effective as soon as possible but nOllater than 10 days after service of the order on 
an employer and requires withholding from all eamings payable to the employee after the 
order becomes effective. The introductory clause is new and recognizes that the order itself 
may provide for a later effective date. 
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§ 5234. Delivery of copy of order and statement of rights to obligor 

5234. Within 10 days of service of an assignment order on an employer, the 
employer shall deliver both of the following to the obligor: 

(a) A copy of the assignment order. 
(b) A written statement of the obligor's rights under the law to move to quash the 

assignment order. 
Comment. Section 5234 continues subdivision (b) of fonner Civil Code Section 4390.8 

without substantive change. See also Section 5295 (Judicial Council to prepare form for 
written statement of the obligor's rights). 

Note: The written statement of the obligor's rights under the law to move to quasb 
the assignment order is included in tbe Judicial Council form for tbe assignment order. 
In recognition of this fact, Section 5234 could be simplified by revising it to read: ''The 
employer shall deliver a copy oflhe assignment order to the obligor witbin 10 days of 
service of tbe assignment order on the employer." See also Section 5295 (forms to be 
prepared by Judicial Council). 

§ 5235. Employer to withhold and forward support 

5235. The employer shall continue to withhold and forward support as required by 
the assignment order until served with notice terminating the assignment order. The 
employer shall send the amounts withheld to the obligee within 10 days of the date the 
obligor is paid. The employer may deduct from the earnings of the employee the sum 
of one dollar ($1) for each payment made pursuant to the order. 

Comment. Section 5235 continues subdivision (a) offormerCivil Code Section 4390.1 0 
without substantive change. See also Section 3556 (forwarding support payments paid 
through designated county officer). 

§ 5236. Consolidated check by employer 

5236. The state agency or the local agency, designated to enforce support 
obligations as required by federal law, shall allow employers to simplify the process 
of assignment order withholding by forwarding, as ordered by the court, the amounts 
of support withheld under more than one order in a consolidated check, accompanied 
by an itemized accounting providing names, social security number or otheridentifying 
number, and the amount attributable to each obligor. 

Comment. Section 5236 continues subdivision (b) offormer Civil Code Section 4390.16 
without substantive change. 

§ 5237. Obligee's notice of change of address 

5237. (a) Except as provided in subdivision (b), the obligee shall notify the 
employer of the obligor, by flfSt-class mail, postage prepaid, of any change of address 
within a reasonable period of time after the change. 

(b) Where payments have been ordered to be made to a county officer designated 
by the court, the obligee who is the parent, guardian, or other person entitled to receive 
payment through the designated county officer shall notify the designated county 
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officer by first-class mail, postage prepaid, of any address change within a reasonable 
period of time after the change. ) 

(c) If the employer or designated county officer is unable to deliver payments under 
the assignment order for a period of six months due to the failure of the obligee to 
notify the employer or designated county officer of a change of address, the employer 
or designated county officershallnot make any funherpayments under the assignment 
order and shall return all undeliverable payments to the obligor. 

Comment. Section 5237 continues former Civil CodeSection4390.13 without substantive 
change. See also Section 3556 (forwarding support payments paid through designated county 
officer). 

§ 5238. Priorities where order includes both current support and arrearages 
5238. Where an assignment order or assignment orders include both current support 

and payments towards the liquidation of arrearages, priority shall be given first to the 
current child support obligation, then the current spousal support obligation, and 
thereafter to the liquidation of child and then spousal support arrearages. 

Comment. Section 5238 continues subdivision (a) of former Civil Code Section 4390.12 
without substantive change. 

§ 5239. Manner of computing arrearages of support payments 
5239. Arrearages of support payments shall be computed on the basis of the 

payments owed and unpaid on the date that the obligor has been given notice of the ) 
assignment order as required by Section 5234. 

Comment. Section 5239 continues fonnerCivii Code Section 4390.2 without substantive 
change. 

Note: Wbat is tbe purpose of Section 5239? It is not clear how Section 5239 applies 
to Section 5238. Is Section 5239 directed toward the duty of the employer to withbold 
or is it directed toward the court? Why is the date the obligor has been given notice of 
the assignment order selected as the controUing date? 

§ 5240. 'ThrminatioD of order 
5240. Upon the filing and service of a motion and a notice of motion by the obligor, 

the court shall tenninate the service of an assignment order ifpast due support has been 
paid in full, including any interest due, and if any of the following conditions exists: 

(a) With regards to orders for spousal support, the death or remarriage of the spouse 
to whom support is owed. 

(b) With regards to orders for child support, the death or emancipation of the child 
for whom support is owed. 

(c) The court determines that there is good cause, as defmed in Section 5260, to 
tenninate the assignment order. This subdivision does not apply if there has been more 
than one application for an assignment order. 
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Cd) The tennination of the stay of an assignment order under Section 5261 was 
improper, but only if that tennination was based upon the obligor's failure to make 
timely support payments as described in subdivision (b) of Section 5261. 

Comment. Section 5240 continues fanner Civil Code Section 4390.14 (as amended by 
1990 Cal. Stat. ch. 411 § 4) without substantive change. 

Note: What is the meaning of the second sentence of subdivision (c) of Section 5240? 

§ 5241. Penalty for employer failing to comply with order 
5241. (a) An employer who willfully fails to withhold aodforward support pursuant 

to a currently valid assignment order entered and served upon the employer pursuant 
to this chapter is liable to the obligee for the 

amount of support not withheld, forwarded, or otherwise paid to the obligee. 
(b) In addition to any other penalty or liability provided by law, willful failure by 

an employer to comply with an assignment order is punishable as a contempt pursuant 
to Section 1209 of the Code of Civil Procedure. 

Comment. Section 5241 continues subdivision (b) offonner Civil Code Section 4390.10 
without substantive change. See also Sections 273 (attorney's fees and costs for enforcement 
of support order), 5290 (civil penalty for using an assignment order as grounds for refusing 
to hire or for discharging or taking disciplinary action against employee). 

§ 5242. Service of order creates lien 

5242. Service of the assignment order creates a lien on the earnings of the employee 
and the property of the employer to the same extent as the service of an earnings 
withholding order as provided in Section 706.029 of the Code of Civil Procedure. 

Comment. Section 5242 continues subdivision (c) of funner Civil Code Section 4390.10 
without substantive change. 

§ 5243. Priority of order over attachment, execution, or other assignment 
5243. Unless otherwise ordered by the court, an assignment order has priority as 

against any attachment, execution, or other assignment. 

Comment. Section 5243 continues subdivision (b) offonnerCivil Code Section 4390.12 
without substantive change. 

§ 5244. Application of chapter to district attorney 
5244. A reference to the district attorney in this chapter applies only when the 

district attorney is otherwise ordered or required to act pursuantto law. Nothing in this 
chapter shall be deemed to mandate additional enforcement or collection duties upon 
the district attorney beyond those otherwise imposed by law. 

Comment. Section5244 continues fonnerCivil Code Section 4390.1 without substantive 
change. The reference to "existing" law has been omitted, so that this chapter will apply to 
all enforcement or collection duties otherwise imposed on the district attorney by law. 
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§ 5245. Use of other civil and criminal remedies Dot limited 

5245. Nothing in this chapter limits the authority of the district attorney to utilize 
any other civil and criminal remedies to enforce support obligations, regardless of 
whether or not the minor child or the obligee who is the parent, guardian, or other 
person entitled to receive payment is the recipient of welfare moneys. 

Comment. Section 5245 continues fomterCivil CodeSection439O.19without substantive 
cbange. For a provision relating to withholding from earnings of a state employee, see 
Section 4505. 

Article 3. Support Orders Issued or Modified Before July 1, 1990 
§ 5250. Article applies to support orders ftrst issued or modified before July I, 1990 
§ 5251. Procedures available for obtaining assignment order 
§ 5252. Application for order under Ibis article 
§ S253. Issuance of assignment order 

§ 5250. Article applies to support orders first issued or modified before July 1, 
1990 

5250. For a support order fust issued or modified before July I, 1990, this article 
provides a procedure for obtaining an earnings assignment order for support when the 
court in ordering support or modification of support did not issue an assignment order. 

Comment. Section 5250 continues tbe first sentence of subdivision (a) of fonner Civil 
Code Section 4390.5 without substantive change. 

) 

-, 
§ 5251. Procedures available for obtaining assignment order ...J 

5251. The obligee seeking issuance of an assignment order to enforce a support 
order described in Section 5250 may use the procedure set forth in this article by filing 
an application under Section 5252, or by notice of motion or order to show cause, or 
pursuant to subdivision (b) of Section 5230. 

Comment. Section 5251 continues the second sentence of subdivision (a) of funner Civil 
Code Section 4390.5 without substantive change. 

§ 5252. Application for order under this article 

5252. (a) An assignment order under this article may be issued only upon an 
application signed under penalty of perjury by the obligee that the obligor is in default 
in support payments in a sum equal to the amount of support payable for one month, 
for any other occurrence specified by the court in the support order, or earlier by court 
order if requested by the district attorney or the obligor. 

(b) If the order for support does not contain a provision for an earnings assignment 
order for support, the application shall state that the obligee has given the obligor a 
written notice of the obligor's intent to seek an assignment order if there is a default 
in support payments and that the notice was transmitted by fust-class mail, postage 
prepaid, or personally served at least IS days prior to the date of the filing of the 
application. The written notice of the intent to seek an assignment order may be given 

362.9 



c 

c 

Division 11. Support § 5253 

at any time, including at the time of filing a petition or complaint in which support is 
requested or at any time subsequent thereto. The obligor may at any time waive the 
written notice required by-this subdivision. 

(c) In addition to any other penalty provided by law, the filing of the application with 
knowledge of the falsity of the declaration or notice is punishable as a contempt 
pursuant to Section 1209 of the Code of Civil Procedure. 

Comment. Subdivision (a) of Section 5252 continues the third sentence of subdivision 
(a) of fonner Civil Code Section 4390.5 without substantive change. Subdivision (b) 
continues subdivisions (d) and (e) of fonner Civil Code Section 4390.5 without substantive 
change. Subdivision (c) continues subdivision (b) of former Civil Code Section 4390.5 
without substantive change. 

Note: The meaning ofsubdivision (a) is unclear. Is issuance of an order under this 
article limited to the case where the obligor is in derault ror one month? This is a 
requirement in the rorm developed by tbe Judicial CounciL See Ex Parte Application 
ror Wage Assignment For Support Ordered Berore July 1, 1990 (Family Law) Form 
Adopted by Rule 1285.65 Judicial Council of California 1285.65 (Rev. July 1, 1990). H 
so, wbat effect does the additional language (''for any other occurrence specified by the 
court in the support order, or earlier by court order if requested by the district attomey 
or the obligor" have? Note that the assignment order is issued ex parte (Section 5253). 
Note tbat service of the assignment order on the employer can be stayed if the obligee 
"has a history of uninterrupted, full, and timely payment ofpreviously ordered support 
in the preceding 12 months." Does subdivision (b) of Section 5230 permit the issuance 
ofan assignment order when the obligor is not in defaultror one month? It appears that 
the phrase "for any other occurrence specified by the court in the support order, or 
earlier by court order if requested by the district attorney or tbe obligor" should be 
deleted from subdivision <a) of Section 5252 and the procedure in this article should be 
limited to cases where the obligor is at least one montb in defaoJt. II it is desired to issue 
assignment orders in cases other than where the obligor is at least one month in default, 
the cases should be identified and provided for in provisions apart from this article. 

§ 5253. Issuance of assignment order 

5253. Upon receipt of the application, the court shall issue, without notice to the 
obligor, an assignment order requiring the employer of the obligor to pay to the obligee 
that portion of the earnings of the obligor due or to become due in the future as will 
be sufficient to pay the amount ordered by the court for support. 

Comment. Section 5253 continues subdivision (cl offonner Civil Code Section 4390.5 
without substantive change. The last sentence of subdivision (cl offonner Section 4390.5 
is omitted as unnecessary. The requirement ofsubdivision (cl offonner Section 4390.5 that 
the order be one "requiring the obligor to assign to the obligee" has been omitted and Section 
5253 is based on the concept that the assignment order itself operates without any ne-ed for 
the obligor to make an assignment to the obligee. There was no actual requirement in fonner 
law that the obligor make an assignment to the obligee. 

Note: Other provisions, including those in the Code of Civil Procedure, will need to 
be revised to reOect tbe concept tbat the assignment order itself operates to require the 
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employer to withhold earnings for support without theneed for the obligor to make an 
assignment to the obligee. 

Article 4. Stay of Service of Assignment Order 
§ 5260. Fmding of good cause required to stay order 
§ 5261. Termination ofslay 

§ 5260. Finding of good cause required to stay order 
5260. (a) The court may order that service of the assignment order be stayed only 

if the court makes a rmding of good cause to stay service of the order. 
(b) Good cause to stay service of the assignment order is limited to any of the 

following: 
(1) The obligor has a history of uninterrupted, full, and timely payment of previously 

ordered support during the preceding 12 months. H the obligor has not been subject 
to an order of support for 12 months prior to the issuance of the assignment order, the 
obligor may qualify for good cause under this paragraph if the obligor posts with the 
clerk of the court a cash bond or cash in an amount equal to three months' support. The 
court may not find good cause to stay service of the assignment order under this 
paragraph if the obligor owes an arrearage for prior support. 

(2) The obligor proves and the court finds, by clear and convincing evidence, that 
service of the assignment order would cause extraordinary hardship upon the obligor. 
Whenever possible, the court shall specify a date that the stay ordered under this 
paragraph will automatically tenninate. ) 

(3) The parties sign a writtenagmmtent which provides foran a1temative arrangement 
to ensure payment of the support obligation as ordered other than through the 
immediate service of an assignment order. The written agIeel1lent may include an 
agreement relating to the staying of the service of an assignment order. In a case where 
support is ordered to be paid through a county officer designated for that purpose, an 
agreement between the parties which includes the staying of the service of an 
assignment order shall include the agreement of the district attorney. The signing of 
an agreement pursuant to this paragraph does not preclude the party from seeking an 
assignment order in accordance with the procedures set forth in Section 5261 upon 
violation of the agreement. 

(4) The employer or district attorney has been unable to deliver payments under the 
assignment order for a period of six months due to the failure of the obligee to notify 
the employer or district attorney of a change of address. 

Comment. Section 5260 continues subdivision (c) offormerCivil Code Section 4390.3 
(as amended by 1990 Cal. SIal. ch. 411 § 2) withoul substantive change. 

§ 5261. Termination of stay 
5261. (a) H service of the assignment order has been ordered stayed, the stay shall 

terminate pursuant to subdivision (b) upon the obligor's failure to make timely support :) 
payments or earlier by court order if requested by the district attorney or by the obligor. . 
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The stay shall tenninate earlier by court order if requested by any other obligee who 
can establish that good cause, as defmed in Section 5260, no longer exists. 

(b) To tenninate a stay of the service of the assignment order. the obligee shall file 
adeclaration signed under penalty of perjury by the obligee that the obligor is in arreaIS 
in payment of any portion of the support. At the time of filing the declaration. the stay 
shall tenninate by operation of law without notice to the obligor. 

(c) In addition to any other penalty provided by law, the filing ofa declaration under 
subdivision (b) with knowledge of the falsity of its contents is punishable as a 
contempt pursuant to Section 1209 of the Code of Civil Procedure. 

Comment. Section 5261 continues fanner Civil Code Section 4390.4 without substantive 
change. 

Article 5. Motion to Quasb Assignment Order 
§ 5270. Grounds for motion to quasb 
§ 5271. Filing motion and notice of motion to quasb; setting for bearing; service on obligor 
§ 5272. ModifICation of order to reflect correct or allowable amount 

§ 5270. Grounds for motion to quash 
5270. (a) An obligor may move to quash an assignment order on any of the following 

grounds: 
(1) The assignment order does not correctly state the amount of current or overdue 

support ordered by the courts. 
(2) The alleged obligor is not the obligor from whom support is due. -
(3) The amount to be withheld exceeds that allowable under federal law in 

subdivision (b) of Section 1673 of Title 15 of the United States Code. 
(b) If an assignment order is sought under Article 3 (commencing with Section 

5250). the party ordered to pay support may also move to quash the service of the order 
based upon Section 5260. 

(c) The obligor shall state under oath the ground on which the motion to quash is 
made. 

(d) If an assignment order which has been issued and served on a prior employer is 
served on the obligor's new employer, the obligor does not have the right to move to 
quash the assignment order on any grounds which the obligor previously raised when 
the assignment order was served on the prior employer or on any grounds which the 
obligor could have raised when the assignment order was served on the prior employer 
but failed to raise. 

Comment. Section 5270 continues subdivisions (a), (b) and (c) of fonner Civil Code 
Section 4390.9 (as amended by 1990Cal. Slat. ch. 411 § 3) without substantive change. The 
reference to the lime for making the motion which appeared in subdivision (a) of fonner Civil 
Code Section 4390.9 has been omitted as unnecessary, because this provision duplicated a 
provision of former Civil Code Section 4390.11. now Family Code Section 5271. 

362.12 



§ 5271 
,-.. 

Division 11. Suppon 

§ 5271. Filing motion and notice of motion to quasb; setting for bearing; service 
on obligor 

5271. (a) The motion and notice of motion to quash the assignment order shall be 
fIled with the court issuing the order within 10 days after delivery of the copy of the 
assignment order to the obligor by the employer. 

(b) The clerk of the court shall set the motion to quash for hearing within not less 
than 15 days, nor more than 20 days, after receipt of the notice of motion. 

(c) The obligor shall serve personally or by first-class mail, postage prepaid, a copy 
of the motion and notice of motion on the obligee named in the assignment order no 
less than 10 days prior to the date of 

the hearing. 
Comment. Section5T71 continues fonnerCivii CodeSection4390.11 without substantive 

change. In subdivision <a), the phrase "service on the obligor of notice of the order" which 
was used in the fonnerprovision has been replaced by "delivery of the copy of the assignrnent 
order to the obligor." This revision makes subdivision <a) consistent with Section 5234 
(delivery of copy of assigmnent order to obligor). 

§ 5272. Modification or order to reflect correct or allowable amount 

5272. A fmding of error in the amount of the current suppon or arrearage or that 
the amount exceeds federal or state limits is not grounds to vacate the assignment 
order. The court shall modify the order to reflect the correct or allowable amount of 
suppon or arrearages. The fact that the obligor may have subsequently paid the 
arrearages does not relieve the court of its duty to enter the assignment order. 

Comment. Section 5272 continues subdivision (d) of fonner Civil Code Section 4390.9 
(as amended by 1990 Cal. Stat. ch. 411 § 3) without substantive change. 

Article 6. Information Concerning Address and Employment of Obligor 
§ 5280. Use of California parent loca.tor service 
§ 5281. Obligor to inform obligee of change of employment 
§ 5282. Employer to notify obligee when obligor leaves employment 
§ 5283. Employer to provide information to district attomey 

§ 5280. Use of California parent locator service 
5280. If the obligee making the application under this chapter also states that the 

whereabouts of the obligor or the identity of the obligor's employer is unknown to the 
party to whom suppon has been ordered to be paid, the district attorney shall do both 
of the following: 

(a) Contact the California parent locator service maintained by the Department of 
Justice in the manner prescribed in Section 11478.5 of the Welfare and Institutions 
Code. 

(b) Upon receiving the requested information, notify the court of the last known 
address of the obligor and the name and address ofthe obligor's last known employer. 
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Comment. Section 5280 continues fonnerCivil Code Section 4390.6 without substantive 
change. 

§ 5281. Obligor to inform obligee of change of employment 

5281. An assignment order required or authorized by this chapter shall include a 
requirement that the obligor notify the obligee of any change of employment and of 
the name and address of the obligor's new employer within 10 days of obtaining new 
employment. 

Comment. Section 5281 continues subdivision (a) offonner Civil Code Section 4390.7 
without substantive change. 

§ 5282. Employer to notify obligee when obligor leaves employment 

5282. Afterthe obligor has left employment with the employer, the employer, at the 
time the next payment is due on the assignment order, shall notify the obligee 
designated in the assignment order that the obligor has left employment by flISt-ciass 
mail, postage prepaid, to the last known address of the obligee. 

Comment. Section 5282 continues subdivision (b) of fonner Civil Code Section 4390.7 
without substantive change. The phrase "designated in the assignment order" has been added 
to make clear that the notice is to be given to the district attorney or other person designated 
in the order to receive the payment. See also Section 5214 ("obligee" defined). 

§ 5283. Employer to provide information to district attorney 

5283. The employer shall cooperate with and provide relevant employment and 
income information 10 the district attorney for the purpose of establishing, modifying, 
or enforcing the support obligation. The ernployershall incurno liability for providing 
this Wormation to the district attorney. 

Comment. Section 5283 continues subdivision (a) offonner Civil Code Section 4390.16 
without substantive change. 

Article 7. Probibited Practices 
§ 5290. Assignment not grounds for refusal to hire. discbarge. or disciplinary action 

§ 5290. Assignment not grounds for refusal to hire, discharge, or disciplinary 
action 

5290. No employer shall use an assignment order authorized by this chapter as 
grounds for refusing to hire a person or for discharging or taking disciplinary action 
against an employee. An employer who engages in the conduct prohibited by this 
section may be assessed a civil penalty of a maximum of five hundred dollars ($500). 

Comment. Section 5290 continues fonnerCivii Code Section 4390.17 without substantive 
change. See also Section 5241 (penalty for employer failing to comply with order). 

Note: Is a separate action necessary to collect the civil penalty provided for in Section 
5290 or may the penalty be collected in a contempt proceeding under Section 5241? 
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Article 8. Judicial Council.Fonns 
§ 5295. Forms to implement statute 

§ 5295. Forms to implement statute 
5295. The Judicial Council shall prescribe fonns necessary to carry out the 

requirements of this chapter, including the following: 
(a) The written statement of the obligor's rights. 
(b) The earnings assignment order for support. 
(c) The instruction guide for obligees and obligors. 
(d) The application fonns required under Sections 5230, 5252, and 5261. 
(e) The notice fonn required under Section 5252. 
(f) Revised judgment and assignment order fonns as necessary. 
Comment. Section 5295 continues ronnerCivil Code Section4390.15 without substantive 

change. 

CHAPTER 7. CRIMINAL PENALTIES FOR NONSUPPORT 
Note: TIle Penal Code contains extensive provisions dealing with the use of criminal 

penalties to enforce support obligations. TIle staff draft retains these provisions 
unchanged in the Penal Code where they are now found. Comments from interested 
persons aresooghtconcerningwhetherthese Penal Code provisions should be compiled 
in the Family Code. 
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DIVISION 12. PREVENTION OF DOMESTIC VIOLENCE 
Part 1. Definitions 
Part 2. General Provisions 
Part 3. Temporary Restraining Orders 
Part 4. Emergency Protective Orders 
Part S. Orders Issuable After Notice and Hearing 
Part 6. Registration and Enforcement of Orders 

PART 1. DEF1NITIONS 
§ 5500. Application of definitions 
§ 5505. ''Protective order" 

§ 5500. Application of definitions 

5500. The defInitions in this part govern the construction of this division. 

Comment. Section 5500 continues the introductory clause of former Code of Civil 
Procedure Section 542 (as amended by 1990 Cal. Stat. ch. 752 § 2) without substantive 
change. For additional defmitions of words and phrases used in this division, see, e.g., 
Sections 55 ("abuse''), 60 ("cohabitant; former cohabitant"), 70 ("domestic violence"); 90 
("family or household member"). 

§ 5505. "Protective order" 

5505. "Protective order" means an order issued by the court to the restrained party 
not to do any of the following: (1) contact, (2) molest, (3) attack, (4) strike, (5) 
threaten, (6) sexually assault, (7) batter, (8) telephone, or (9) disturb the peace of the 
person described in Section 70. 

Comment. Section 5505 continues subdivision (d) of former Code of Civil Procedure 
Section 542 (as amended by 1990 Cal. Stat. ch. 752 § 2) without substantive change. 

Note: The "person described in Section 70" has be substituted for "person described 
in this part" in Section 5505? Should "person protected by the order" be substituted 
for ''person described in Section 70? 

PART 2. GENERAL PROVISIONS 
§ 5510. Short title 
§ 5511. Purposes of this division 
§ 5512. Fees 
§ 5513. Order limiting visitation to situations in which third person is present 
§ 5514. Requirement for mutual restraining order 
§ 5515. Required statement and notice on order 
§ 5516. Explicit statement of address not required 
§ 5517. Remedies in addition to other remedies 
§ 5518. Support person for victim of domestic violence 
§ 5519. Judicial Council forms and insttuctions 

§ 5510. Short title 

5510. This division may be cited as the Domestic Violence Prevention Law. 
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Comment. Section 5510 continues fonner Code ofCivjl Procedure Section 541 with the 
substitution of "Law" for" Act." 

§ 5511. Purposes of this division 

5511. The purposes of this division are to prevent the recurrence ofacts of violence 
and sexual abuse against a spouse, fonner spouse, cohabitant, fonner cohabitant, any 
other adult person related by consanguinity or affinity within the second degree, or a 
person with whom the respondent has had a child or has had a dating or engagement 
relationship, and to provide for a separation of the persons involved in the domestic 
violence for a period sufficient to enable these persons to seek a resolution of the 
causes of the violence. 

Comment. Section 5511 continues fonner Code of Civil Procedure Section 540 (as 
amended by 1990 Cal. Stal. ch. 752 § 1) without substantive change. See also Sections 55 
("abuse" dermed), 57 ("affinity" dermed), 60 ("cohabitant" and "fonner cohabitant" 
defmed), 70 ("domestic violence" dermed). 

§ 5512. Fees 

5512. (a) There is no filing fee for a petition or response relating to a protective 
order, restraining order, or a pennanent injunction restraining violence or threats of 
violence in an action brought pursuant to this division. 

(b) Fees otherwise payable by a petitioner to a law enforcement agency for serving 
an order obtained under this section may be waived in any case in which the petitioner 
has requested a fee waiver on the initialing petition and has flIed a declaration that 
demonstrates, to the satisfaction of the court, the financial need of the petitioner for 
the fee waiver. 

(c) The decIaration required by subdivision (b) shall be on one of the following 
fonns: 

(1) The form formulated and adopted by the Judicial Council for litigants proceedings 
in forma pauperis pursuant to Section 68511.3 of the Govenunent Code, but the 
petitioner shall not be subject to any other requirements of litigants proceeding in 
forma pauperis. 

(2) Any other fonn that the Judicial Council may adopt for this purpose pursuant to 
Section 5519. 

(d) In conjunction with a hearing pursuant to this division, the court may issue an 
order for the waiver of fees otherwise payable by the petitioner to a law enforcement 
agency for serving an order obtained under this section. 

Comment. Section 5512 continues fonner Code of Civil Procedure Section 546.5 (as 
amended by 1990 Cal. Stat. ch. 752 § 4) without substantive change. 

Note: Should ''in a proceeding under this division" be substituted in subdivision (a) 
of Section 5512 for "in an action brought pursuant to tbis division"? 

Should "order obtained under this division" be substituted for "order obtained 
under this section" in subdivisions (b) and (d) of Section 5512? 
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§ SSI3. Order limiting visitation to situations in which third person is present 

5513. In making an award of temporary custody ofachild pursuant to this division, 
if an order described in paragraph (1), (2), or (3) of subdivision (a) of Section 5550 
has been directed to a parent of the child, the court shall consider whether the best 
interest of the child require that the visitation granted to that parent with respect to the 
child shall be limited to situations in which a third person, specified by the court, is 
present. A parent may submit to the c~urt the name of a person that the parent 
considers suitable to be present during visitation. The detennination of the best 
interest of the child pursuant to this section shall include the considerations specified 
in Section 3022. The court shall also consider in its deliberations the nature of the acts 
from which the parent was enjoined and the period of time that has elapsed since that 
order. 

Comment. Section 5513 continues former Code of Civil Procedure Section547.5 without 
substantive change. 

§ SSI4. Requirement for mutual restraining order 

5514. A mutual restraining order enjoining the parties from contacting, molesting, 
attacking, striking, threatening, sexually assaulting, battering, telephoning, or disturbing 
the peace of the other party, and, in the discretion ofthe court upon a showing of good 
cause, other named persons described in subdivision (a) of Section 70, may only be 
issued if both parties personally appear and each party presents evidence of abuse or 
domestic violence. 

Comment. Section 5514 continues former Code of Civil Procedure Section 545.5 (as 
added by 1990 Cal. Stat. ch. 935 § 4) without substantive change. The word "telephoning" 
has been added to confonn to Section 5505. The reference to "other named persons described 
in subdivision (a) of Section 70"has been substituted for "other named family and household 
members" to conform to the revision offormerCode of Civil Procedure Section 542 by 1990 
Cal. Stat. ch. 752 § 2, which eliminated the use of the phrase "family and household members" 
in the former Domestic Violence PreventionAct and replaced it with the listing of the persons 
described in subdivision (a) of Section 70. See also Sections 55 ("abuse" defined), 70 
("domestic violence" defmed). For comparable provisions, see Sections 1801, 1901. 

§ SSIS. Required statement and notice in order 

5515. An order issued pursuant to this division shall state on its face the date of 
expiration of the order and a notice in substantially the following form: 

"NOTICE: These orders shall be enforced by all law enforcement officers in the 
State of California." 

Comment. Section 5515 continues former Code of Civil Procedure Section 552 without 
substantive change. 

Note: Should the information required by Section 1902 be included in an order issued 
pursuant to this division? Should Section 5515 be limited to a ''protective'' order? See 
Section 5505 ("protective order" defined). 
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§ 5516. Explicit statement or address not required 

5516. The petition, the temporary order, and the order after the hearing is valid and 
enforceable without explicitly stating the address of the applicant or the applicant's 
place or residence, school, employment, the place where the applicant's child is 
provided child care services, or the child's school 

Comment. Section 5516 continues lhe last sentence of fonner Code of Civil Procedure 
Section 545 (as amended by 1990 Cal. Stal. ch. 752 § 3) without change. 

§ 5517. Remedies in addition to other remedies 

5517. The remedies provided in this division are in addition to any other remedies, 
either civil or criminal, which may be available to the petitioner. 

Comment. Section 5517 continues fonner Code of Civil Procedure Section 549 without 
substantive change. "Petitioner" has been substituted for "plaintiff' to conform 10 the 
revisions made in the Domestic Violence Prevention Act by 1990 Cal. Slat. ch. 752. 

§ 5518. Support person ror victim or domestic violence 

5518. (a) It is the function of a support person to provide moral and emotional 
support for a person who alleges he or she is a victim of domestic violence in the 
proceedings specified in this section. 

(b) The support person shall assist the person who alleges he or she is a victim of 
domestic violence in feeling more confident that he or she will not be injured or 
threatened by the other party during the proceedings where the person who alleges he 
or she is a victim of domestic violence and the other person must be present in close 
proximity. The support person is not present as a legal advisor and shall not give legal 
advice. 

(c) A support peison may accompany either party to any proceeding to obtain a 
domestic violence prevention order. Where the party is not represented by anattorney, 
the support person may sit with the party at the table that is generally reserved for the 
party and his or her attorney. 

(d) Notwithstanding any other provision of law to the contrary, if a court has issued 
a domestic violence prevention order, a support person may accompany a party 
protected by the domestic violence prevention order during a mediation session held 
pursuant to an action or proceeding under this code. The agency charged with 
providing family court services shall advise the party protected by the order of the right 
to have a support person during mediation. A mediator may exclude a support person 
from a mediation session if the support person participates in the mediation session, 
acts as an advocate, or the presence of a particular support person is disruptive or 
disrupts the process of mediation. The presence of the support person does not waive 
the confidentiality of the mediation, and the support person is bound by the 
confidentiality of the mediation. 

(e) A support person may accompany a party in a proceeding subject to this section 
in court where there are allegations or threats of domestic violence and, where the 
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party is not represented by an attorney, may set with the party at the table that is 
generally reserved for the party and his or her attorney. 

(f) Nothing in this section precludes a court from exercising its discretion to remove 
a person from the courtroom whom it believes is prompting, swaying, or influencing 
the party protected by the order. 

Comment. Section5518 continues former Civil Code Section4351.6 (added by 1990Cal. 
Stat. ch. 994 § 1) with the changes noted below. See also Section 70 ("domestic violence" 
defmed). 

Section 5518 applies in any case where a domestic violence prevention order has been 
issued. See Section 75 (defming "domestic violence prevention order"). Former Section 
4351.6 included a listing of statutory provisions that may have been less inclusive than those 
listed in Section 75. 

Under subdivision (d) of Section 5518, if a court has issued a domestic violence prevention 
order, a support person may accompany a party protected by the order during a mediation 
session held pursuant to an action or proceeding under this code. The former Civil Code 
section applied only to a mediation session held pursuant to an action or proceeding under 
the Family Law Act. 

Subdivision (e) offormer Section 4351.6 has been omitted from Section 5518 because that 
subdivision merely duplicated a provision which is continued in subdivision (b) of Section 
5518. 

Insofar as former Section 4351.6 applied to Section 527.6 of the Code of Civil Procedure, 
the substance of the former section is continued in substance in new subdivision (f) of Section 
527.6. 

Note: Subdivision (e) of Section 5518 authorizes a support person to accompany a 
party "in a proceeding subject to this section." Should ''in any proceeding under this 
code" be substituted for this phrase? Does this provision apply only to a proceeding to 
obtain a domestic violence protective order? 

Note: Is there a need for the second sentence of subdivision (b) or Section 5518 in view 
of subdivision (e) of Section 5518? 

§ 5519. Judicial Council forms and instructions 
5519. The Judicial Council shall prescribe the form of the orders and any other 

documents required by this division and shall promulgate instructions for applications 
for orders under this division. 

Comment. Section 5519 continues without substantive change former Code of Civil 
Procedure Section 543 and provisions of subdivisions (b) and (c) of Code of Civil Procedure 
Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) that required the Judicial Council 
to prescribe forms. . 

Note: Is Section 5519 necessary in view of Section 210 (general provision thatJudicial 
Council may provide by rule for the practice and procedure under the Family Law Act 
(which should be expanded to cover entire Family Code)? Note that Section 5519 is 
mandatory ("shall prescribe")? Also compare language of Section 5519 with the 
language used in a comparable provision (Section 1908). Note that Section 5519 is 
referred to in Section S512(c)(2). 
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PART 3. TEMPORARY RESTRAINING ORDERS 
Olapter I. General Provisions 
Chapter 2. Ordm Issuable Ex Parte 

CHAYl'ER 1. GENERAL PROVISIONS 
§ 5530. Issuance upon affidavit which shows reasonable proof of pasI act or acts of abuse 
§ 5531. Persons who may be granted temporary restraining order 

§ 5530. Issuance upon affidavit which shows reasonable proof of past act or acts 
ofabuse 

5530. A temporary restraining order may be granted pursuant to this division with 
or without notice to restrain any person upon an affidavit which, to the satisfaction of 
the court, shows reasonable proof of a past act or acts of abuse for the purpose of 
preventing a recurrence of domestic violence and assuring a period of separation of 
the persons involved. The order may be granted in the manner provided in Sections 
240 to 244, inclusive. 

Comment. Section 5530 continues the rust and fourth sentences of fonner Code of Civil 
Procedure Section 545 (as amended by 1990 Cal. Stat. ch. 752 § 3) without substantive 
change. For general provisions relating to the granting of a temporary restraining order, see 
Sections 240-244. See also Sections 70 ("domestic violence" defIned),SS ("abuse" dermed). 

If the temporary restraining order is granted without notice, the matter shall be made 
returnable on an order requiring cause to be shown why the order should not be granted, on 
the earliest day that the business of the court will pennit, but not later than 20 days or, if good) 
cause appears to the court, 25 days from the dale of the order. The court may on motion of _ 
the party who obtained the order or upon its own motion shorten the time for service on the 

. opposing party. See Section 242. As to the reissuing of a temporary restraining order that 
has been dissolved by the coun for failure to serve the opposing party on time, see Section 
245. 

§ 5531. Persons who may be granted temporary restraining order 
5531. (a) A temporary restraining order may be granted pursuant to this division to 

any person described in Section 70. 
(b) The right to petition for relief shall not be denied because the petitioner has 

vacated the household to avoid abuse, and in the case of a marital relationship, 
notwithstanding that a petition for legal separation, nUllity of marriage, or dissolution 
of marriage has not been filed. 

Comment. Section 5531 continues the second and third sentences of former Code of Civil 
Procedure Section 545 (as amended by 1990 Cal. Stat. ch. 752 § 3) without substantive 
change. See also Section 55 ("abuse" defmed). 

CHAPTER 2. ORDERS ISSUABLE EX PARTE 
§ 5550. Types of orders that may be issued ex parte 
§ 5551. Requirement for issuance of order excluding party from residence or dwelling 
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§ 5550 

§ 5550. 1Ypes of orders that may be issued ex parte 
5550. (a) Subject to subdivision (b), upon application, the court may, in the manner 

provided in Part 4 (commencing with Section 240) of Division 2, issue ex parte orders 
under this division doing anyone or more of the following: 

(I) Enjoining a party from contacting, molesting, attacking, striking, threatening, 
sexually assaulting, battering, telephoning, or disturbing the peace of the other party, 
and, in the discretion of the court, upon a showing of good cause, other named family 
and household members. 

(2) Excluding one party from the family dwelling or from the dwelling of the other 
for the period of time and upon the conditions the court detennines, regardless of 
which party holds legal or equitable title or is the lessee of the dwelling, upon a 
showing, as provided in Section 753, of both of the following: 

(A) The party to be excluded has assaulted or threatens to assault the other party or 
any other person under the care, custody, or control of the other party, or a minor child 
of the parties or of the other party. 

(B) Physical oremotionaI harm would otherwise result to the other party or a person 
under the care, custody, or control of the other party, or to a minor child of the parties 
or of the other party. 

(3) Enjoining a party from specified behavior which the court detennines is 
necessary to effectuate orders under paragraphs (I) or (2). 

(4) Determining the temporary custody of any minor children of the marriage, and 
the right of a party to visit the minor children upon such conditions as the court may 
determine. 

(5) Detennining the temporary use, possession, and control of real or personal 
property of the parties and the payment of any liens or encumbrances coming due 
during the pendency of the order. 

(b) In the case of a nonmarital relationship between the petitioner and the 
respondent, the court may issue ex parte. any of the orders set forth set forth in 
paragraphs (I), (2), and (3) of subdivision (a). and where there is a minor child ofthe 
petitioner and the respondent an order detennining the temporary custody of the child. 

Comment. Section 5550 continues the rll'St sentence of subdivision (a) of fonner Code 
of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) with the changes 
noted below. For general provisions relating to temporary restraining orders, see Sections 
240-244. As to when notice to the other party isrequired, see Code Civ. Proc. § 527. See 
also Section 90 ("family or household member" dermed). 

Section 5550 sets out in detail the orders that were incorporated by the reference in former 
Section 546 to the orders set forth in "subdivision (a) of Section 4359 of the Civil Code" 
except that Section 5550 omits the order set forth in paragraph (1) of the rtrst paragraph of 
subdivision (a) of fonner Civil Code Section 4359 (order "restraining any person from 
transferring, encumbering, hypothecating, concealing, or in any way disposing of any 
property, real or personal, whether community, quasi-community, or separate, except in the 
usual course of business or for the necessities oflife. and if the order is directed against a party , 
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requiring him or her to notify the otherpany of any proposed extraordinary expenditures and 
to account to the court for all extraordinary expenditures"). The order set fonh in paragraph 
(1) of the first paragraph of subdivision (a) of former Civil Code Section 4359 has been 
omitted because the order does not relate to abuse or domestic violence. See Sections 55 
("abuse" defmed), 70 ("domestic violence" defined). 

After notice and hearing, an order described in paragraph (2) of subdivision (a) of Section 
5550 may be obtained upon a lesser showing that is required by that paragraph. See Section 
5751 (requirement for issuance of order, after notice and hearing, excluding pany from 
dwelling). 

Section 5550 adds a specific reference to "telephoning" in subdivision (a)( 1) to conform 
to Section 5505. The terms "petitioner" and "respondent" are used in Section 5550 to 
conform to the revisions of the Domestic Violence Prevention Act made by 1990 Cal. Stat. 
ch.752. 

Note: Should the language in the introductory portion or subdivision (aX2) "as 
provided in Section 753" be omitted as unnecessary? 

§ 5551. Requirement ror issuance or order excluding party t'rom residence or 
dwelling 

5551. The court may issue an ex parte order pursuant to Section 5550 excluding one 
party from a residence or dwelling only when the affidavit in support of an application 
for the order affmnalively shows facts sufficient for the court to ascertain that the 
petitioner has a right under color of law to possession of the premises or that the order 
is one authorized under subdivision (b) of Section 753. 

Comment. Section 5551 continues the fifth sentence of subdivision (a) of former Code 
of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) without 
substantive change. ''Petitioner'' has been substituted for "plaintiff' to conform to the 
revisions of the Domestic Violence Prevention Act made by 1990 Cal. Stat. ch. 752. The 
reference to Section 753(b )has been added. See Section 753(b)(orderinmarriagedissolution 
or nullity proceeding for temporary exclusion of either patty from family dwelling or from 
dwelling of the other pany). 

PART 4. EMERGENCY PROTECI1VE ORDERS 
Chapter 1. General Provisions 
Chapter 2. Emergency Protective Order Where Danger of Domestic Violence 
Chapter 3. Emergency Protective Order Where Child in Danger of Abuse 

CHAPTERI. GENERALPROV5IONS 
§ 5600. Application of provisions of this chapter 
§ 5601. Designation of judge or court officer to orally issue ex parte emergency protective order 

wben court is not in session 
§ 5602. Reducing order to writing and signing order 
§ 5603. Expiration of order 
§ 5604. Officer to carry copies of order 
§ 5605. Service. filing. and delivery of copy of order 
§ 5606. Enforcement of order 
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§ 5600 

§ 5600. Application of provisions of this chapter . 
5600. Except to the extent otherwise provided, the provisions of this chapter apply 

to emergency protective orders issued under this part. 

Comment. Section 5600 is a new provision that is included for drafting convenience. See 
also Section 5505 (derming "protective order"). 

§ 5601. Designation of judge or court officer to orally issue ex parte emergency 
protective order wben court is not in session 

560 I. The presiding judge of tbe superior court in each county shall designate not 
less than one judge, commissioner, or referee to be reasonably available to orally issue, 
by telephone or otherwise, emergency protective orders at all times when the superior 
court is not in session. 

Comment. Section 5601 continues the first sentence of subdivision (b) of former Code 
of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) without change. 

§ 5602. Reducing order to writing and signing order 
5602. The officer requesting the emergency protective order shall reduce it to 

writing and sball sign the order. 

Comment. Section 5602 continues provisions of subdivisions (b) and (c) of former Code 
of Civil Procedure Section 546 (~ amended by 1990 Cal. Stat. ch. 935 § 5) without 
substantive change. 

C § 5603. Expiration of order 

c 

5603. An emergency protective order expires not later than the close of judicial 
business on the second day of judicial business following the day of its issue. 

Comment. Section 5603 continues provisions of subdivisions (b) and (c) of former Code 
of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) without 
substantive change. 

§ 5604. Officer to carry copies of order 
5604. The officer who requested the emergency protective order, while on duty, 

shall carry copies of the order. 
Comment. Section 5604 continues provisions of subdivisions (b) and (c) oHormer Code 

of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 § 5) without 
substantive change. 

§ 5605. Service, filing, and delivery of copy of order 
5605. (a) The officer who requested the emergency protective order shall do both 

of the following: 
(1) Serve the order upon the restrained party if the restrained party can reasonably 

be located. 
(2) File a copy of the order with the court as soon as practicable after issuance. 
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(b) If the emergency protective order is issued under Chapter 2 (commencing with 
Section 5650), the officer who requested the ordershall give a copy of the order to the 
protected party. . 

(c) If the emergency protective order is issued under Chapter 3 (commencing with 
Section 57(0), the officer who requested the order shall give a copy of the order to a 
parent or legal guardian of the endangered child who is not a restrained party, ifhe or 
she can be reasonably located, or to a person having temporary custody of the 
endangered child. 

Comment. Subdivision (a) of Section 5605 continues the substance of a requirement of 
subdivision (b) and subdivision (c) of fonner Code of Civil Procedure Section 546 (as 
amended by 1990 Cal. Stat. ch. 935 § 5). Subdivision (b) continues the substance of a 
requirement of subdivision (b) of fonner Code of Civil Procedure Section 546. Subdivision 
(c) continues the substance of a requirement of subdivision (c) of fonner Code of Civil 
Procedure Section 546. 

§ 5606. Enforcement of order 
5606. (a) A police or sheriff's officer shall use every reasonable means to enforce 

an emergency protective order issued pursuant to Chapter 2 (commencing with 
Section 5650) or Chapter 3 (commencing with Section 57(0). 

(b) A peace officer of the Department of Parks and Recreation, as defmed in 
subdivision (g) of Section 830.2 of the Penal Code, shall use every reasonable means 
to enforce an emergency protective order issued pursuant to Chapter 2 (commencing 
with Section 5650). 

(c) An officer acting in good faith to enforce an emergency protective order under 
this section is not civilly or criminally liable. 

Comment. Subdivision (a) of Section 5606 continues the substance of a requirement of 
subdivision (b) and subdivision (c) of former Code of Civil Procedure Section 546 (as 
amended by 1990 Cal. Stat. ch. 935 § 5). Subdivision (b) continues the substance of a 
requirement of subdivision (b) offormer Code of Civil Procedure Section 546. Subdivision 
(c) continues the substance of a provision of subdivision (b) and subdivision (c) of fonner 
Code of Civil Procedure Section 546. 

CHAPTER 2. EMERGENCY PROTECTIVE 
ORDER WHERE DANGER OF DOMESTIC VIOLENCE 

§ 5650. Issuance of ex parte emergency protective order where danger of domestic violence 
§ 5651. Finding required to issue order 
§ 5652. Contents of order 

§ 5650. Issuance of ex parte emergency protective order where danger of 
domestic violence . 

5650. (a) A judge, commissioner, or referee designated pursuant to Section 5601 
may issue an ex parte emergency protective order under this chapter when a police or 
sheriff's officer or a peace officer of the Department of Parks and Recreation, as :) 
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defined in subdivision (g) of Section 830.2 of the Fenal Code, asserts reasonable 
grounds to believe that a person is in immediate and present danger of domestic 
violence, based upon the person's allegation ofa recent incident ofabuse or threat of 
abuse by the person against whom the order is sought. 

(b) The order issued under this chapter may consist of apy of the orders set forth in 
paragraphs (1), (2), and (3) of subdivision (a) of Section 5550, as well as an order 
detennining the temporary care and control of any minor children of the endangered 
person and the person against whom the order is sought. 

(c) An order under this chapter shall be issued without prejudice to any party. 
Comment. Section 5650 continues the second, third, and founh sentences of subdivision 

(b) of former Code of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 
§ 5) without substantive change. TIte language offorrner Section 546 has been revised to omit 
the reference to "family or household member," since the fonner definition of "family or 
household member" was deleted by the 1990 amendment to fonner Code of Civil Procedure 
Section 542 (amended by 1990 Cal. Stal. ch. 752 § 2). See Sections 55 ("abuse" defined), 
70 ("domestic violence" defined), 5505 ("protective order" defmed). 

§ 5651. Finding required to issue order 
5651. An order may ~ issued under this chapter only upon a rmding by the judge, 

commissioner, or referee that reasonable grounds have been asserted to believe that 
an immediate and present danger of domestic violence exists and that an emergency 
protective order is necessary to prevent the occurrence or recurrence of domestic 
violence. The aVailability of an order under this chapter is not affected by the fact that 
the endangered person has vacated the household to avoid abuse. 

Comment. The first sentence of Section 5651 continues the fifth sentence of subdivision 
(b) of former Code of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 
§ 5) without substantive change. The second sentence continues a provision of subdivision 
(b) offormerCode of Civil Procedure Section 546 (as amended by 1990 Cal. Stat. ch. 935 
§ 5) without substantive change. See also Sections 70 ("domestic violence" defmed), 5505 
("protective order" defmed). 

§ 5652. Contents of order 
5652. (a) An order issued under this chapter shall include all of the following: 
(I) A statement of the grounds asserted for the order. 
(2) The date and time the order expires. 
(3) The address of the superior court for the district or county in which the 

endangered person resides. 
(4) The following statement, which shall be printed in English and Spanish: "To the 

Protected Party: This order will last only until the date and time noted above. If you 
wish to seek continuing protection, you will have to apply for an order from the court, 
at the address noted above, when it opens. You may seek the advice of an attorney as 
to any matter connected with your application for any future court orders. The attorney 
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should be consulted promptly so that he or she may assist you in making your 
application. To the Restrained Party: This order will last until the date noted above. 
The protected party may, however, obtain a more permanent restraining order when 
the court opens. You may seek the advice of an attorney as to any matter connected 
with the application. The attorney should be consulted promptly so that he or she may 
assist you in responding to the application." 

(b) The temporary restraining order shall set forth on its face anotice in substantially 
the following form: 

"NOTICE TO RESTRAINED PARTY: If you do not appear at the court hearing 
specified herein, the court may grant the requested orders for a period of up to 3 years 
without further notice to you." 

Comment. Section 5652 continues the fourth sentence of subdivision (a) and ponions of 
subdivision (b) offormerCodeofCivilProcedure Section 546 (as amended by 1990 Cal. Stat. 
ch. 935 § 5) without substantive change. "Restrained party" has been substituted for 
"defendant." 

CHAPTER3.EMERGENCYPROTECTWE 
ORDER WHERE CHILD IN DANGER OF ABUSE 

§ 5700. Issuance of ex pane order where child in danger of abuse 
§ 5701. Finding required to issue order 
§ 5702. Contents of order 
§ 5703. Application for more permanent restraining order 

§ 5700. Issuance of ex parte order where child in danger of abuse 
5700. (a) Ajudge, commissioner, or referee designated pursuant to Section 5601 

may issue an ex parte emergency protective order under this chapter when a police or 
sheriff's officer asserts reasonable grounds to believe that a child is in inunediate and 
present danger of abuse by a family or household member, based upon an allegation 
of a recent incident of abuse or threat of abuse by that family or household member. 

(b) The order issued under this chapter may consist of any of the orders authorized 
in Section 213.5 of the Welfare and Institutions Code, and may include provisions 
placing the temporary care and control of the endangered child and any other minor 
children in the family or household with the parent or legal guardian of the endangered 
child who is not a restrained party. 

(c) An order under this chapter shall be issued without prejudice to any party. 
Comment. Subdivision (a) of Section 5700 continues the first sentence of the first 

paragraph of subdivision (c) oHonner Code of Civil Procedure Section 546 (as amended by 
1990 Cal. Stat. th. 935 § 5) withoutsubstantive change. Subdivision (b) continues the second 
sentence of the first paragraph of subdivision (c) oHonner Section 546 without substantive 
change. Subdivision (c) continues the last sentence of the first paragraph of subdivision (cl 
of fonner Section 546 without substantive change. See also Sections 55 (" abuse" defmed). 
90 ("family or household member" defmed). 

374 

J 

) 



c 

Di0n 12. Prevention of Domestic Viol~ § 5701 
'- ~ 

Note: Is the new definition of "family or household ~mber" in Section 90 adequate? 
Should the new definition he retained or should family or household member as used 
in subdivision (a) Section 5700 be undefined? See the Note to Section 90. Note that the 
term "family or household" used in subdivision (b) of Section 5700 is undefined. 

§ 5701. Finding required to issue order 

5701. An order may be issued under this chapter only upon a fmding by the judge, 
commissioner, or referee that reasonable grounds have been asserted to believe that 
a child is in immediate and present danger of abuse and that an emergency protective 
order is necessaxy to prevent the occurrence or recurrence of abuse. The aVailability 
of an order under this chapter is not affected by the endangered child's leaving the 
household to avoid abuse. 

Comment. Section 5701 continues the first sentence of the second paragraph and the 
second to last paragraph of subdivision (c) of fonner Code of Civil Procedure Section 546 
(as amended by 1990 Cal. Stat. ch. 935 § 5) without substantive change. See also Section 
55 ("abuse» defined). 

Note: Note that the word "household" used in Section 5701 is not defined. 

§ 5702. Contents of order 

5702. An order issued under this chapter shall include all of the following: 
(a) A statement of the grounds asserted for the order. 
(b) The date and time the order expires. 
(c) The address of the superior court for the district or county in which the 

endangered child resides. 
(d) The following statement, which shall be printed in English and Spanish: "This 

order will last only until the date and time noted above. Amore permanent restraining 
order under Section 213.5 of the Welfare and Institutions Code may be applied for 
from the court, at the address noted above, when it opens. The advice of an attorney 
may be sought in connection with the application for a more permanent restraining 
order." 

Comment. Section 5702 continues ponions of subdivision (c) of funner Code of Civil 
Procedure Section S46 (as amended by 1990 Cal. Stat. ch. 935 § 5) without substantive 
change. 

§ 5703. Application for more permanent restraining order 

5703. The parent or legal guardian of the endangered child who is not a restrained 
pany, or a person having temporaxy custody of the endangered child, may apply for 
a more permanent restraining order under Section 213.5 of the Welfare and Institutions 
Code when the coun opens. 

Comment. Section 5703 continues a ponion of subdivision (c) of fonner Code of Civil 
Procedure Section S46 (as amended by 1990 Cal. Stat. ch. 935 § 5) without subs~an!ive 

r" change. 
( 
~-
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PART 5. ORDERS ISSUABLE AFTER NOTICE AND HEARING 
§ 5750. Order issuable under Section 5550 
§ 5751. Order excluding party from dwelling 
§ 5752. Order that presumed natural father pay child support 
§ 5753. Order for restitution for loss of earnings and out-of-pocket expenses 
§ 5754. Order to participate in counseling 
§ 575S. Order for payment of attorney's fees and costs 
§ 5756. Duration of restraining order granted after notice and hearing 

§ 5750. Order issuable under Section 5550 
5750. (a) Subject to subdivision (b), the court may issue, after notice and a hearing, 

any of the orders set forth in subdivision (a) of Section 5550. 
(b) In the case of a nonmarital relationship between the petitioner and the 

respondent, the court may issue, after notice and a hearing, any of the orders set forth 
in paragraphs (I), (2), (3) and (5) of subdivision (a) of Section 5550 and where there 
is a minor child of the petitioner and the respondent an order determining the 
temporary custody of the child. 

Comment. Section 5750 continues the first sentence of subdivision (a)(l) and the fIrSt 
sentence of subdivision (a)(2) offormerCode of Civil Procedure 547 (as amended by 1990 
Cal. Stat. ch. 1180 § 1) without substantive change except that subdivision (a) of Section 57 50 
makes clear that me court may issue, after notice and ailearing, an order set forth in paragraph 
(3) of subdivision (a) of Section 5550. See also Section 5751 (required finding for issuance, 
after notice and a hearing, of an order excluding one party from dwelling). ) 

§ 5751. Order excluding party from dwelling 
5751. After notice and a hearing, the court may order the exclusion of one party from 

the common dwelling of both parties or from the dwelling of the other party on a 
finding only that physical or emotional harm would otherwise result to the other party 
or a person under the care, custody, or control of the other party or to a minor child 
of the parties or of the other party. 

Comment. Section 5751 continues the second sentence of subdivision (a)(I) and the 
second senlence of subdivision (a)(2) of former Code of Civil Procedure Section 547 (as 
amended by 1990 Cal. Slat. ch. 1180 § 1) without substantive change. If an order excluding 
a party from the dwelling is issued ex parte, an additional finding is required. See Section 
5550(a)(2)(A). 

§ 5752. Order that presumed natural father pay child support 
5752. (a) Where there exists a presumption that the respondent is the natural father 

of a minor child, pursuant to Section 1711, and the child is in the custody of the 
petitioner, the court, after notice and a hearing, may order a party to pay an amount 
necessary for the support and maintenance of the child if the order would otherwise 
be authorized in an action brought pursuant to Part 1 (commencing with Section 1700) 
of Division 5. -.. 

J 
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(b) An order made pursuant to this section shall be. without prejudice in an action 
brought pursuant to Part 1 (commencing with Section 1700) of Division 5. 

Comment. Section 5752 continues subdivision (b) of former Code of Civil Procedure 
Section 547 (as amended by 1990 Cal. Stat. ch. 1180 § 1) without substantive change. 
"Petitioner" has been substituted for "plaintifF to confonn to the revisions of the Domestic 
Violence Prevention Act made by 1990 Cal. Stat. ch. 752. 

§ 5753. Order for restitution for loss of earnings and out-of-pocket expenses 
5753. The court may issue, after notice and a hearing, any of the following orders: 
(a) An order that restitution be paid to the family or household member for loss of 

earnings and out-of-pocket expenses, including, but not limited to, expenses for 
medical care and temporary housing, incurred as a direct result of the abuse inflicted 
by the respondent or any actual physical injuries sustained therefrom. 

(b) An order that restitution be paid by petitioner for out-of-pocket expenses 
incurred by a party as a result of any order issued ex parte which is found by the court 
to have been issued upon facts shown at a noticed hearing to be insufficient to support 
the order. 

(c) An order requiring that the respondent shall pay any public or private agency for 
the reasonable cost of providing services to a family or household member required 
as a 'direct result of the abuse inflicted by the respondent or any actual injuries 
sustained therefrom. 

Comment. Section 5753 continues subdivision (c) of fonner Code of Civil Procedure 
Section 547 (as amended by 1990 Cal. Stat. ch. 1180 § 1) without substantive change. 
"Petitioner" and "respondent" have been substituted for "plaintifF and "defendant" to 
conform to the revisions made in the Domestic Violence Prevention Act by 1990 Cal. Stat. 
ch.752. See also Sections 55 ("abuse" defmed), 90 ("family or household member" defmed). 

§ 5754. Order to participate in counseling 
5754. (a) Subject to subdivision (d), the court may issue, after notice and a hearing, 

an order requiring any party to participate in counseling with a licensed mental health 
professional, or through other community programs and services that provide 
appropriate counseling, including, but not limited to, mental health or substance abuse 
services, where it is shown that the parties intend to continue to reside in the same 
household or have continued to reside in the same household after previous instances 
of domestic violence. The court may also order a restrained party to participate in 
batterer's treatment counseling. 

(b) Where there has been a history of domestic violence between the parties and a 
protective order is in effect, at the request of the party protected by the order, the parties 
shall participate in counseling separately and at separate times. 

(c) The court shall fIX the costs and shall order the entire cost of the services to be 
borne by the parties in the proportion as the court deems reasonable. 
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(d) Prior to issuing the court order requiring counsel,ing, the court shall fmd that the 
fmancia! burden created by the court .order for counseling does not otherwise 
jeopardize a party's other fmancia! obligations. 

Comment. Section 5754 continues subdivision (d) of fonner Code of Civil Procedure 
Section 547 with the revisions that were made by the amendment of Section 547 made by 1990 
Cal. Stat. ch. 752 § 5. The amendment to subdivision (d) offonner Section 547 made by 1990 
Cal. Stat. ch. 752 § 5, was chaptered out by later enacled 1990 Cal. Stat. ch. 1180 § I, which 
did nOI include the revisions made to subdivision (d) by 1990 Cal. Stat. ch. 752 §5. The 
reference in fonner Section 547 to the statutory provision defining "domestic violence" has 
been omitted as unnecessary in view of the definition of that tenn, for the purposes of this 
division, in Section 70. See also Section 70 ("domestic violence" defined). 

§ 5755. Order for payment of attorney's fees and costs 

5755. The court may issue, after notice and a hearing, an order for the payment of 
attorney's fees and costs of the prevailing party. 

Comment. Section 5755 continues subdivision (e) of former Cod~ of Civil Procedure 
Section 547 (as amended by 1990 Cal. Stal. ch. 1180 § 1) without substantive change. See 
also Sections 270-275 (general provisions for attorney's fees and costs). 

§ 5756. Duration of restraining order granted after notice and bearing 
5756. Arestraining order granted after notice and a hearing pursuant to this division, 

in the discretion of the court, shall have a duration of not more than three years, unless 
otherwise tenninated or extended by further order of the court either on written 
stipulation filed with the court or on the motion of any party. 

Comment. Section 5756 continues fonner Code of Civil Procedure Section 548 without 
substantive change. 

PART 6. REGISTRATION AND ENFORCEMENT OF ORDERS 
§ 5800. Transmittal to local law enforcement agency 
§ 5801. LawenforcememagencytomakeinfonnationcoocemiDgonieravailablelolawenforcemeDl 

officers 
§ 5802. Service of resttaining order against domestic violence by law enforcement officer 
§ 5803. When personal service nOI required 
§ 5804. Notice to Department of Justice 
§ 5805. Appoinbnent of cotmSel to represent petitioner in enforcement proceeding; order that 

respondent pay petitioner's attorney's fees and costs 
§ 5806. Oerk to provide party with copies of order 
§ 5807. Criminal penalty for violation of order 

§ 5800. Transmittal to local law enforcement agency 

5800. The court shall order the petitioner or the attorney for the petitioner to deliver 
a copy of any order, or extension, modification. or termination thereof granted 
pursuant to this division, by the close of the business day on which the order, 
extension, modification, or termination was granted, and any subsequent proof of 
service thereof. to each local law enforcement agency designated by the petitioner or 
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the attorney for the petitioner having jurisdiction over the residence of the petitioner 
and such other locations where the court determines that acts of domestic violence 
against the petitioner are likely to occur. 

Comment. Section 5800 continues the fust sentence of subdivision (a) of former Code 
of Civil Procedure Section 550 (as amended by 1990 Cal. Stat. ch. 1180 § 2) without 
substantive change. The word "petitioner" is substituted for "plaintiff" to conform to the 
revisions made to the Domestic Violence Prevention Act by 1990 Cal. Stat. ch. 752. See also 
Section 70 ("domestic violence" defmed). Forcomparableprovisions, see Sections 1830 and 
1903. 

§ 5801. Law enforcement agency to make inrormation concerning order 
available to law enforcement officers 

5801. Each appropriate law enforcement agency shall make available to any law 
enforcement officer responding to the scene of reported domestic violence, through 
an existing system for verification, information as to the existence, terms, and current 
status of an order issued pursuant to this division. 

Comment. Section 5801 continues the second sentence of subdivision (a) offormerCode 
of Civil Procedure Section 550 (as amended by 1990 Cal. Stat. ch. 1180 § 2) without 
substantive change. For comparable provisions, see Sections 1831 and 1904. See also 
Section 70 ("domestic violence" defmed). 

§ 5802. Service ofrestrai ning order against domestic violence by law enforcement 
officer 

5802. (a> A restraining order against domestic violence issued pursuant to this 
division may, upon request of the petitioner, be served upon the respondent by any law 
enforcement officer who is present at the scene of reported domestic violence 
involving the parties to the action. 

(b> The moving party shall provide the officer with an endorsed copy of the order 
and a proof of service which the officer shall complete and transmit to the issuing 
court. 

(c> It shall be a rebuttable presumption that the proof of service was signed on the 
date of service. 

Comment. Subdivisions (a) and (b) of Section 5802 continue the third and fourth 
sentences of subdivision (a) offormer Code of Civil Procedure Section 550 (as amended by 
1990 Cal. Stat. ch. 1180 § 2) without substantive change. "Petitioner" and "respondent" have 
been substituted for "plaintiff' and "defendant" to conform to the revisions made in the 
Domestic Violence Prevention Act by 1990 Cal. Stat. ch. 752. Subdivision (c) is a new 
provision that is the same as subdivision (g) offormer Code of Civil Procedure Section 550 
(as amended by 1990 Cal. Stat. ch. 752 § 6). The addition of subdivision (g) to former Section 
550 by 1990 Cal. Slat. ch. 752 was chaplered oul by the amendment to Section 550 made by 
1990 Cal. Stat. ch. 1180. For comparable provisions. see Sections 1832 and 1906. See also 
Section 70 ("domestic violence" defined). 
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§ 5803. When personal service not required 

5803. <a) If a person named in an order issued pursuant to this division has not been 
served personally with the order but has received actual notice of the existence and 
substance of the order through personal appearance in court to hear the terms of that 
order from the court, no additional proof of service is required for enforcement of that 
order. 

(b) The judicial fonns for temporary orders and orders after hearing shall contain 
a statement in substantially the following form: 

"NO ADDmONAL PROOF OF SERVICE IS REQUIRED IF TIm FACE OF 
THIS FORM INDICATES THAT BOTH PARTIES ARE PERSONALLY PRESENT 
AT TIm HEARING WHERE TIm ORDER WAS ISSUED." 

Comment. Section 5803 is anew provision that is the same in substance as subdivisions 
(e) and (f) of former Code of Civil Procedure Section 550 which were added to Section 550 
by 1990 Cal. Stat. ch. 752 § 6. However, these new subdivisions were chaptered out by the 
amendment to Section 550 made by 1990 Cal. Stat. _ch. 1180 § 2. The phrase "order issued 
pursuant to this division"has been substituted for"orderissued pursuant to this section" (used 
in 1990 Cal. Stat. ch. 752) to make the scope of Section 5803 clear. 

§ 5804. Notice to Department or Justice 

5804. <a) Upon receipt of an order predicated on patagraph (I), (2), or (3) of 
subdivision (a) of Section 5550 and the subsequent proof of service thereof, the local 

) 

law enforcement agency having jurisdiction over the residence of the plaintiff shall ') 
immediately notify the Department of Justice regarding the name, race, and date of -
birth of the person who is restrained, the date of the issuance of the order, and the 
duration of the order or its expiration date. 

(b) Failure to provide the Department of Justice with the race and date of birth of 
the person who is restrained, or to include the race and date of birth of the person who 
is restrained in the order, does not invalidate the order. 

(c) If a modification, extension, or termination of the order described in subdivision 
(a) is issued, the court shall immediately notify the Department of Justice. 

(d) There shall be no civil liability on the part of, and no cause of action shall arise 
against, an employee of a local law enforcement agency or the Department of Justice, 
acting within the scope of his or her employment, if a person described in subdivision 
(g) of Section 12021 of the Penal Code unlawfully obtains, receives, purchases, or 
otherwise acquires a flrearm and a person is injured by that flrearm or a person who 
is otherwise entitled to receive a ftrearm is denied a flrearm and either wrongful action 
is due to a failure of a court to provide the notiflcation provided for in this section. 

Comment. Section 5804 continues subdivisions (b), (c), and (d) offormer Code of Civil 
Procedure Section 550 (as amended by Cal. Stat. 1990 ch. 1180 § 2) without substantive 
change. Subdivision (a) has been revised to make clear that it applies to an order predicated 
on paragraph (3) of subdivision (a) of Section 5550. This conforms subdivision (a) of Section ~ 

5804 to Sections 5805 and 5807. See also Penal Code § 12021 (g)(criminal penalty forperson -,,' 
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who acquires fIrearm knowing that he or she is subject to restraining order against domeslic 
violence). 

Note: The immunity under su bdivision (d) of Section 5804 does not extend to a failure 
of the local law enforcement agency employee to notify tbe Department of Justice. 
Should immunity be provided in this case? 

§ 5805. Appointment of counsel to represent petitioner in enforcement proceeding; 
order tbat respondent pay petitioner's attorney's fees and costs 

5805. (a) The court may, in its discretion, appoint counsel to represent the petitioner 
in a proceeding to enforce the tenns of an order issued pursuant to this division in 
accordance with the tenns of paragraph (1), (2) or (3) of subdivision (a) of Section 
5550. 

(b) In a proceeding in which private counsel was appointed by the court pursuant 
to subdivision (a), the court may order the respondent to pay reasonable attorney's fees 
and costs incurred by the petitioner. 

Comment. Section 5805 continues former Code of Civil Procedure Section 553 withoot 
substantive change. "Petitioner" and" respondent" have been substituted for "plaintiff" and 
"defendant"to conform 10 the revisions made to the Domestic Violence Prevention Act made 
by 1990 Cal. Stat. ch. 752. See also Sections 270-275 (general prov isions for attorney's fees 
and costs). 

§ 5806. Clerk to provide party with copies of order 

5806. The court shall order the county clerk to provide, without cost, to a party five 
certified, stamped, and endorsed copies of any order, extension, modification, or 
termination thereof granted pursuant to this division. 

Comment. Section 5806 is a new provision that continues subdivision (b) offormer Code 
of Civil Procedure Section 550 (as amended by 1990 Cal. Stat. ch. 752 § 6) without 
substantive change. However, this new provision was chaptered out by the amendment to 
Section 550 made by 1990 Cal. Stat. ch. lI80 § 2. 

Note: Should Section 5806 be added to existing law? 

§ 5807. Criminal penalty for violation of order 

5807. A willful and knowing violation of an order authorized in this division granted 
in accordance with the tenns of paragraph (I), (2) or (3) ofsubdivision (a) of Section 
5550 is a crime punishable under Section 273.6 of the Penal Code. 

Comment. Section 5807 continues former Code of Civil Procedure Section 551 (as 
amended by 1990 Cal. Stal. ch. 752 § 7) without substantive change. For comparable 
provisions, see Sections 1833 and 1907. 
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DMSION 13. [RESERVED FOR EXPANSION] 

c 
[Resen1edfor future use] 

(§§ 6000 - 6399) 
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DIVISION 14. CONCILIATION PROCEEDINGS 
Pan I. Conciliation Court Law 
Pan 2. Statewide Coordination of Family Mediation and Conciliation Services 

PART 1. CONCILIATION COURT LAW 
Chapter 1. General Provisions 
Chapter 2. Family Conciliation Courts 
Chapter 3. Proceedings for Conciliation 

CHAFfER 1. GENERAL PROVISIONS 
§ 6400. Shoo title 
§ 6401. Purposes of pan 
§ 6402. Applicability of pan 

§ 6400. Short title 

6400. This part may be cited as the Family Conciliation Court Law. 

§ 6400 

Comment. Section 6400 continues fonnerCode of Civil Procedure Section 1731 without 
substantive change. 

§ 6401. Purposes or part 

640 I. The purposes or this part are to protect the rights of children and to promote 
the public welfare by preserving. promoting, and protecting family life and the 
institution of matrimony, and to provide means for the reconciliation of spouses and r the amicable settlement of domestic and family controversies. 

'- Comment. Section 6401 continues former Code of Civil Procedure Section 1730 without 

c 

. substantive change. 

§ 6402. Applicability or part 

6402. (a) This part applies only in counties in which the superior court determines 
that the social conditions in the county and the number of domestic relations cases in 
the courts render the procedures provided in this part necessary to the full and proper 
consideration of those cases and the effectuation of the purposes of this part. 

(b) The detennination under subdivision (a) shall be made annually in the month of 
January by: 

(1) The judge of the superior court in counties having only one superior court judge. 
(2) A majority of the judges of the superior court in counties having more than one 

superior court judge. 

Comment. Section 6402 continues former Code of Civil Procedure Section 1733 without 
substantive change. 

CHAPTER 2. FAMll..Y CONCILIATION COURTS 
§ 6410. Jurisdiction; conn to be known as "family conciliation court" 
§ 6411. Assignment of judges; nomber of sessions 
§ 6412. Transfer of cases 
§ 6413. Substitute judge 
§ 6414. Appointment of supervising counselor, secretary, and other assistants 
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§ 6415. Qualifications of supervilling and associate cOWllleI01'll 
§ 6416. Continuing instruction prograDiS 
§ 6417. Probation officers; duties 
§ 6418. Confidentiality of hearings, conferences, and papers 
§ 6419. Destruction of records 
§ 6420. Agreement between counties for joint family conciliation court services 

§ 6410. Jurisdiction; court to be known as "family conciliation court" 
6410. Each superior court shall exercise the jurisdiction conferred by this pan. 

While sitting in the exercise of this jurisdiction, the court shall be known and referred 
to as the "family conciliation court." 

Comment. Section 6410 continues fonnerCode of Civil Procedure Section 1740 without 
substantive change. 

§ 64ll. Assignment of judges; number of sessions 
6411. In counties having more than one judge of the superior court, the presiding 

judge of the superior court shall annually, in the month of January, designate at least 
one judge to hear all cases under this pan. The judge or judges so designated shall hold 
as many sessions of the family conciliation court in each week as are necessary forthe 
prompt disposition of the business before the court. 

Comment. Section 6411 continues fonner Code of Civil Procedure Section 1741 without 
substantive change. 

§ 6412. Transfer of cases 
6412. (a) The judge of the family conciliation court may transfer any case before 

the family conciliation court pursuant to this pan to the department of the presiding 
judge of the superior court for assignment for trial or other proceedings by another 
judge of the court, whenever in the opinion of the judge of the family conciliation court 
the transfer is necessary to expedite the business of the family conciliation court or to 
insure the prompt consideration of the case. 

(b) When a case is transferred pursuant to subdivision (a), the judge to whom it is 
transferred shall act as the judge of the family conciliation court in the matter. 

Comment. Section 6412 continues fonner Code ofCivilProceduce Section 1742 without 
substantive change. 

§ 6413. Substitute judge 
6413. <a) The presiding judge of the superior court may appoint a judge of the 

superior court other than the judge of the family conciliation court to act as judge of 
the family conciliation court during any period when the judge of the family 
conciliation court is on vacation, absent, or for any reason unable to perform the duties 
as judge of the family conciliation court. 

(b) The judge appointed under subdivision (a) has all of the powers and authority 
of a judge of the family conciliation court in cases under this part. 
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Comment. Section 6413 continues former Code of Civil Procedure Section 1743 without 
substantive change. 

§ 6414. Appointment of supervising counselor, secretary, and other assistants 
6414. (a) In each county in which a family conciliation coon is established, the 

superior court may appoint one supervising counselor of conciliation and one 
secretary to assist the family conciliation coon in disposing of its business and 
carrying out its functions. In counties which have by contract established joint family 
conciliation court services, the superior courts in contracting counties jointly may 
make the appointments under this subdivision. 

(b) The supervising counselor of conciliation has the power to do aU of the 
following: 

(1) Hold conciliation conferences with parties to, and hearings in, proceedings 
under this part, and make recommendations concerning the proceedings to the judge 
of the family conciliation coon. 

(2) Provide such supervision in connection with the exercise of his or her 
jurisdiction as the judge of the family conciliation coon may direct. 

(3) Cause such reports to be made, such statistics to be compiled, and such records 
to be kept as the judge of the family conciliation coon may direct. 

(4) Hold such hearings in aU family conciliation coon cases as may be required by 
the judge of the family conciliation court, and make such investigations as may be 
required by the coon to carry out the intent of this part. 

(5) Make recommendations relating to preage marriages. 
(6) Make investigations, reports, and recommendations as provided in Section 281 

of the Welfare and Institutions Code under the authority provided the probation officer 
in that code. 

(7) Act as domestic relations cases investigator. 
(8) Conduct mediation of child custody and visitation disputes. 
(c) The superior coon, or contracting superior courts, may also appoint, with the 

consent of the board of supervisors, such associate counselors of conciliation and 
other office assistants as may be necessary to assist the family conciliation court in 
disposing of its business. The associate counselors shall carry out their duties under 
the supervision of the supervising counselor of conciliation and have the powers of the 
supervisingcounselorofconciliation. Office assistantsshaU wolk underthesupervision 
and direction of the supervising counselor of conciliation. 

(d) The classification and salaries of persons appointed under this section shall be 
determined by: 

(I) The board of supervisors of the county in which a noncontracting family 
conciliation court operates. 

(2) The board of supervisors of the county which by contract has the responsibility 
to administer funds of the joint family conciliation court service. 
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Comment. Section 6414 continues fonnerCode of Civil Procedure Section 1744 without 
substantive change. 

§ 6415. Qualifications of supervising and associate counselors 
6415. (a) A person employed as a supervising counselor of conciliation or as an 

associate counselor of conciliation shall have all of the following minimum 
qualifications: 

(1) A masters degree in psychology, social work, marriage, family and child 
counseling, or other behavioral science substantially related to marriage and family 
interpersonal relationships. 

(2) At least two years' experience in counseling or psychotherapy, or both, 
preferably in a setting related to the areas of responsibility of the family conciliation 
court and with the ethnic population to be served. 

(3) Knowledge of the court system of California and the procedures used in family 
law cases. 

(4) Knowledge of other resources in the community to which clients can be referred 
for assistance. 

(5) Knowledge of adult psychopathology and the psychology of families. 
(6) Knowledge of child development, child abuse, clinical issues relating to 

children, the effects of divorce on children, the effects of domestic violence on 
children, and child custody research sufficient to enable a counselor to assess the 
mental health needs of children. 

(b) The family conciliation court may substitute additional experience for a portion 
of the education, or additional education for a portion of the experience, required 
under subdivision (a). 

(c) This section does not apply to any supervising counselor of conciliation who was 
in office on March 27, 1980. 

Comment. Section 6415 continues former Code of Civil Procedure Section 1745 without 
substantive change. 'The provision of subdivision (c) of fonner Section 1745 that provided 
that the provisions of the section must be met by all counselors of conciliation not later than 
January 1, 1984, has been omitted as obsolete. 

§ 6416. Continuing instruction programs 
6416. (a) Supervising and associate counselors and mediators described in Section 

3155 shall participate in such programs of continuing instruction in domestic 
violence, including child abuse, as may be arranged and provided to them. This 
training may utilize domestic violence training programs conducted by nonprofit 
community organizations with an expertise in domestic violence issues. 

(b) Areas of instruction shall include, but are not limited to, the following: 
(1) The effects of domestic violence on children. 
(2) The nature and extent of domestic violence. 

) 

(3) The social and family dynamics of domestic violence. ) 
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(4) Techniques for identifying and assisting familieS affected by domestic violence. 
(5) Interviewing, documentation, and appropriate recommendations for families 

affected by domestic violence. 
(6) The legal rights of, and remedies available to, victims. 
(7) Availability of community and legal domestic violence resoUICes. 
(c) The Judicial Council shall solicit the assistance of community organizations 

concemed with domestic violence and shall seek to develop a training program that 
will maximize coordination between conciliation courts and local agencies concerned 
with domestic violence. 

Comment. Section 6416 continues fonner Code of Civil Procedure Section 1745.5 
without substantive change. See also Sections 55 ("abuse" defined), 70 ("domestic violence" 
defmed). 

§ 6417. Probation officers; duties 

6417. The probation officer in every county shall do all of the following: 
(a) Give such assistance to the family conciliation court as the court may request to 

carry oul the putposes of this part, and to that end shall, upon request, make 
investigations and reports as requested. 

(b) In cases pursuant to this part, exercise all the powers and perform all the duties 
granted or imposed by the laws of this state relating to probation or to probation 
officers. 

Comment. Section 6417 continues fonner Code of Civil Procedure Section 1746 without 
substantive change. 

§ 6418. Confidentiality of bearings, conferences, and papers 

6418. (a) All superior court hearings or conferences in proceedings under this part 
shall be held in private and the court shall exclude all persons except the officers of 
the court, the parties, their counsel, and witnesses. Conferences may beheld with each 
party and his counsel separately and in the discretion of the judge, commissioner, or 
counselor conducting the conference or bearing, counsel for one party may be 
excluded wben the adverse party is present. All communications, verbal or written, 
from parties to the judge, commissioner, or counselor in a proceeding under this part 
shall be deemed to be official information within the meaning of Section 1040 of the 
Evidence Code. 

(b) The fIles of the family conciliation court shall be closed. The petition, supporting 
affidavit, conciliation agreement, and any court order made in the matter may be 
opened to inspection by a party or the party's counsel upon the written authority of the 
judge of the family conciliation court. 

Comment. Section 6418 continues fonner Code of Civil Procedure Section 1747 without 
substantive change. The reference to Section 124 of the Code of Civil Procedure which 
appeared in fonner Section 1747 has been omitted as unnecessary. 
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§ 6419. Destruction of records 
6419. (a) Except as provided in subdivision (b), upon order of the judge of the family 

conciliation court, the supervising counselor of conciliation may destroy any record, 
paper, or document filed or kept in the office of the supervising counselor of 
conciliation which is more than two years old. 

(b) Records described in subdivision (a) of child custody or visitation mediation 
may be destroyed when the minor or minors involved are 18 years of age. 

(c) 10 his or her discretion, the judge of the family conciliation court may order the 
microfllming of any record, paper, or document described in subdivision (a) or (b). 

Comment. Section 6419 continues fanner Code of Civil Procedure Section 1748 without 
substantive change. 

§ 6420. Agreement between counties for joint family conciliation court services 
6420. <a) A county may contract with any other county or counties to provide joint 

family conciliation court services. 
(b )An agreement between two or more counties for the operation of a joint family 

conciliation court service may provide that the treasurer of one participating county 
shall be the custodian of moneys made available for the purposes of the joint services, 
and that the treasurer may make payments from the moneys upon audit of the 
appropriate auditing officer or body of the county for which he or she is treasurer. 

(c) An agreement between two or more counties for the operation of a joint family 
conciliation court service may also provide: 

< 1) For the joint provision or operation of services and facilities or for the provision 
or operation of services and facilities by one participating county under contract for 
the other participating counties. 

(2) For appointments of members of the staff of the family conciliation court 
including the supervising counselor. 

(3) That, for specified purposes, the members of the staff of the family conciliation 
court including the supervising counselor, but excluding the judges of the family 
conciliation court and other court personnel, shall be considered to be employees of 
one participating county. 

(4) For such other matters as are necessary or proper to effectuate the purposes of 
the Family Conciliation Court Law. 

(d) The provisions of this part relating to family conciliation court services provided 
by a single county shall be equally applicable to counties which contract, pursuant to 
this section, to provide joint family conciliation court services. 

Comment. Section 6420 continues former Code of Civil Procedure Section 1749 without 
substantive change. 

CHAPTER 3. PROCEEDINGS FOR CONCILIATION 
§ 6430. Jurisdiction of family conciliation court 
§ 6431. Petition; right to file; purpose 
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§ 6432. Caption of petition 
§ 6433. Contents of petition 

§ 6430 

§ 6434. Blank forms; assistance in preparing and presenting petition; references; coextensive 
jurisdiction in instances of domestic violence 

§ 6435. Fees 
§ 6436. Hearing; time; place; notice; citation; witnesses 
§ 6437. rune and place of hearings 
§ 6438. lnformal hearings; aid of specialists or experts 
§ 6439. Orden; duration; reconciliation agreement; temporary support 
§ 6440. Stay of rigbt to file Ofher proceeding; effect of pendency of other proceeding on conciliation 

proceeding 
§ 6441. Other pending proceeding involving minor child; transfer to family conciliation court 
§ 6442. Transfer where no minor child involved in Ofher proceedings 

§ 6430. Jurisdiction of family conciliation court 

6430. <a) When a controversy exists between spouses, or when a controversy 
relating to child custody or visitation exists between parents regardless of their marital 
status, and the controversy may, unless a reconciliation is achieved, result in 
dissolution of marriage, legal separation, or a judgment of nullity of the marriage or 
in the disruption of the household, and there is a minor child of the spouses or parents 
or of either of them whose welfare might be affected thereby, the family conciliation 
court has jurisdiction as provided in this part over the controversy and over the parties 

r- to the controversy and over aU persons having any relation to the controversy. 
L (b) The family conciliation court also has jurisdiction over the controversy, whether 

or not there is a minor child of the parties or either of them, where the controversy 
involves domestic violence. 

Comment. Section 6430 conrinues fonnerCode of Civil Procedure Section 1760 without 
substantive change. The reference to "legal separation" is added to confonn to Section 6431. 
See also Sections 70 ("domestic violence" defmed), 3155-3183 (mediation of contested 
visitation or custody issues), 3190-3192 (counseling of parents and child), 

§ 6431. PetitiOD; right to file; purpose 
6431. Prior to the filing of a proceeding for detennination of custody or visitation 

rights, dissolution of marriage, legal separation, or judgment of nUllity of a voidable 
marriage, either spouse or parent, or both, may file in the family conciliation court a 
petition invoking the jurisdiction of the court for the purpose of preserving the 
marriage by effecting a reconciliation between the parties, or for amicable settlement 
of the controversy between the spouses or parents, so as to avoid further litigation over 
the issue involved. 

Comment. Section 6431 continues fonnerCode of Civil Procedure Section 1761 without 
change. See also Sections 3155-3183 (mediation of contested visitation or custody issues), 
3190-3192 (counseling of parents and child). 
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§ 6432. Caption of petition 

6432. The petition shall be captioned substantially as follows: 

In the Superior Court of the State of California 
in and for the County of ______ _ 

Upon the petition of 

(Petitioner) 
And concerning 

____________ and 

Respondents 
To the Family Conciliation Court: 

Petition for 
Conciliation 

(Under the Family 
Conciliation 
Court Law) 

Comment. Section 6432 continues former Code of Civil Procedure Section 1762 without 
change. 

§ 6433. Contents of petition 

6433. The petition shall: 
(a) Allege that a controversy exists between the spouses or parents and request the 

aid of the court to effect a reconciliation or an amicable settlement of the controversy. 
(b) State the name and age of each minor child whose welfare may be affected by 

the controversy. 
(c) State the name and address of the petitioner or the names and addresses of the 

petitioners. 
(d) H the petition is presented by one spouse or parent only, the name of the other 

spouse or parent as a respondent, and state the address of that spouse or parent. 
(e) Name as a respondent any other person who has any relation to the controversy, 

and state the address of the person if known to the petitioner. 
(f) H the petition arises out of an instance of domestic violence, so state generally 

and without specific allegations as to the incident. 
(g) State any other infonnation the court by rule requires. 
Comment. Section 6433 continues former Code of Civil Procedure Section 1763 without 

substantive change. See also Section 70 ("domestic violence" defined). 

§ 6434. Blank forms; assistance in preparing and presenting petition; references; 
coextensive jurisdiction in instances of domestic violence 

6434. (a) The clerk of the court shall provide, at the expense of the county, blank 
forms for petitions for filing pursuant to this part. 

(b) The probation officers of the county and the attaches and employees of the family 
conciliation court shall assist a person in the preparation and presentation of a petition 
under this part if the person requests assistance. 
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(c) All public officers in each county shall refer to the family conciliation court all 
petitions and complaints made to them in respect to controversies within the 
jurisdiction of the family conciliation coun. 

(d) The jurisdiction of the family conciliation court in respect to controversies 
arising out of an instance of domestic violence is not exclusive but is coextensive with 
any other remedies either civil or criminal in nature that may be available. 

Comment. Section 6434 continues fOimer Code of Civil Procedure Section 1764 without 
substantive change. See also Section 70 ("domestic violence" defined). 

§ 6435. Fees 

6435. No fee shall be charged by any officer for filing the petition. 

Comment. Section 6435 continues former Code of Civil Procedure Section 1765 without 
change. 

§ 6436. Hearing; time; place; notice; citation; witnesses 

6436. (a) The court shall fIx a reasonable time and place for hearing on the petition. 
The court shall cause such notice to be given to the respondents of the ming of the 
petition and of the time and place of the hearing as the coun deems necessary. 

(b) The coun may, when it deems it necessary, issue a citation to a respondent 
requiring the respondent to appear at the time and place stated in the citation. Thecoun 
may require the attendance of witnesses as in other civil cases. 

Comment. Section 6436 continues former Code of Civil Procedure Section 1766 without 
substantive change. 

§ 6437. TIme and place of hearings 

6437. (a) Except as provided in subdivision (b), for the pwpose of conducting 
hearings pursuant to this part, the family conciliation court may be convened at any 
time and place within thecounty,and the hearing may be had in chambers or otherwise. 

(b) The time and place for hearing shall not be different from the time and place 
provided by law for the trial of civil actions if any party, prior to the hearing, objects 
to any different time or place. 

Comment. Section 6437 continues fOImerCode of Civil Procedure Section 1767 without 
substantive change. 

§ 6438. Inrormal hearings; aid or specialists or experts 

6438. <a) The hearing shall be conducted informally as a conference or a series of 
conferences to effect a reconciliation of the spouses or an amicable adjustment or 
settlement of the issues in controversy. 

(b) To facilitate and promote the purposes of this part, the coun may, with the 
consent of both parties to the proceeding, recommend or invoke the aid of medical or 
other specialists or scientifIc experts, or of the pastor or director of any religious 
denomination to which the parties may ~long. Aid under this subdivision shall not 
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be at the expense of the court or of the county unless. the board of supervisors of the 
county specifically provides and tl!Jthorizes the aid, 

Comment. Section 6438 continues former Code of Civil Procedure Section 1768 without 
substantive change. 

§ 6439. Orders; duration; reconciliatioD agreemeDt; temporary support 
6439. (a) At or after the hearing, the court may make such orders in respect to the 

conduct of the spouses orparents and the subject matter of the CODtroversy as the court 
deems necessary to preserve the marriage or to implement the reconciliation of the 
spouses. No such order shall be effective for more than 30 days from the hearing of 
the petition unless the parties mutually conseDt to a contiDuation of the time the order 
remains effective. 

(b) A reconciliation agreement between the parties may be reduced to writing and, 
with the consent of the parties, a court order may be made requiring the parties to 
comply fully with the agreement 

(c) During the pendency of aproceeding under this part, the superiorcourt may order 
the husband or wife, or father or mother, as the case may be, to pay an amount 
necessary for the support and maintenance of the wife or husband and for the support, 
maintenance, and education of the minor children, as the case may be. In determining 
the amount, the superior court may take into consideration the recommendations of 
a financial referee if one is available to the court An order made pursuant to this 
subdivision shall not prejudice the rights of the parties or children with respect to any ) 
subsequent order which may be made. An order made pursuant to this subdivision -
may be modified or revoked at any time except as to an amount that accrued prior to 
the date of filing of the notice of motion or order to show cause to modify or revoke. 

Comment. Section 6439 continues former Code of Civil Procedure Section 1769 without 
substantive change. 

§ 6440. Stay or right to me other proceeding; effect or pendeDCY or other 
proceeding OD cODciliation proceeding 

6440. (a) During a period beginning upon the filing of the petition for conciliation 
and continuing until 30 days after the hearing of the petition for conciliation, neither 
spouse shall file a petition for dissolution of marriage, legal separation, or judgment 
of nullity of a voidable marriage. 

(b) Mter the expiration of the period under subdivision (a), if the controversy 
between the spouses, or the parents, has not been terminated, either spouse may 
institute a proceeding for dissolution of marriage, legal separation, or a judgment of 
nUllity of a voidable marriage, or a proceeding to determine custody or visitation of 
the minor child or children. 

(c) The pendency of a proceeding for dissolution of marriage, legal separation, or 
declaration of nullity, or a pros:eeding to determine custody or visitation of the minor 
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child or children, does not operate as a bar to the' instituting of proceedings for 
conciliation under this part. 

Comment. Section 6440 continues former Code of Civil Procedure Section 1770 without 
substantive change. See also Sections 3155-3183 (mediation of contested visitation or 
custody issues), 3190-3192 (counseling of parents and child). 

§ 6441. Other pending proceeding involving minor child; transfer to family 
conciliation court 

6441. H a petition for dissolution of marriage, legal separation, or declaration of 
nUllity of a voidable marriage is filed in the superior court, the case may be transferred 
at any time during the pendency of the proceeding to the family conciliation court for 
proceedings for reconciliation of the spouses or amicable settlement of issues in 
controversy in accordance with the provisions of this part if both of the following 
appear to the court: 

(a) There is a minor child of the spouses, or of either of them, whose welfare may 
be adversely affected by the dissolution of the marriage or the disruption of the 
household or a controversy involving child custody. 

(b) There is some reasonable possibility of a reconciliation being effected. 
Comment. Section 6441 continues fonnerCode of Civil Procedure Section 1771 without 

substantive change. 

§ 6442. 1hlnsfer where no minor child involved in other proceedings 

6442. (a) Han application is made to the family conciliation court for conciliation 
proceedings in respect to a controversy between spouses, or a contested proceeding 
for dissolution of marriage, legal separation, or judgment of nullity of a voidable 
marriage, but there is no minor child whose welfare may be affected by the results of 
the controversy, and it appears to the coun that reconciliation of the spouses or 
amicable adjustment of the controversy can probably be achieved. and that the work 
of the court in cases involving children will not be seriously impeded by acceptance 
of the case, the court may accept and dispose of the case in the same manner as similar 
cases involving the welfare of children are disposed of. 

(b) H the court accepts the case under subdivision (a), the court has the same 
jurisdiction over the controversy and the parties to the controversy and those having 
a relation to the controversy that it has under this part in similar cases involving the 
welfare of children. 

Comment. Section 6442 continues former Code of Civil Procedure Section 1772 without 
substantive change, 

PART 2. STATEWIDE COORDINATION 
OF FAMILY MEDIATION AND CONCILIATION SERVICES 

§ 6450. Judicial Council duties 
r' § 6451. Advisory committee 
'---. § 6452. Funds 
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§ 6450. Judicial Council duties 

6450. The Judicial Council shall do all of the following: 
(a) Assist counties in implementing mediation and conciliation proceedings under 

this code. 
(b) Establish and implement a uniform statistical reporting system relating to 

actions brought pursuant to the Family Law Act, including, but not limited to, a 
custody disposition survey. 

(c) Administer a program of grants to public and private agencies submitting 
proposals for research, study, and demonstration projects in the area of family law, 
including, but not limited to, all of the following: 

(1) The development of conciliation and mediation and other newer dispute 
resolution techniques, particularly as they relate to child custody and to avoidance of 
litigation. 

(2) The establishment of criteria to insure that a child support order is adequate. 
(3) The development of methods to insure that a child support order is paid. 
(4) The study of the feasibility and desirability of guidelines to assist judges in 

making custody decisions. 
(d) Administer a program for the training of court personnel involved in family law 

proceedings, which shall be available to the court personnel and which shall be totally 
funded from funds specified in Section 6452 The training shall include, but not be 
limited to, the order of preference for custody of minor children set forth in Chapter 
2 (commencing with Section 3(40) of Part 2 of Division 10 and the meaning of the 
custody arrangements described in Section 3020 and in Chapter 2 (commencing with 
Section 3(40) and Chapter 4 (commencing with Section 3080) of Part 2 of Division 
10. 

Comment. Section 6450 continues fotmer Civil Code Section 5181 without substantive 
change except subdivision (a) has been expanded to cover all mediation and conciliation 
proceedings under this code. See also Sections 3155·3183 (mediation ofcontesled visitation 
or custody issues), 3190·3192 (counseling of parents and child). 

Note: Should subeln-laioo (b) of Seetion 6458 be revised to provide for. a uniform 
statistical reporting system relating to "actions and ·proceedinp brought pllnuant to 
this code"? 

§ 6451. Advisory committee 

6451. The Judicial Council shall establish an advisory committee of persons 
representing a broad spectrum of interest in and knowledge about family law. The 
committee shall recommend criteria for determining grant recipients pursuant to 
subdivision (c) of Section 6450, which shall include proposal evaluation guidelines 
and procedures for submission of the results to the Legislature, the Governor, and 
family law courts. In accordance with established criteria, the committee shall receive 
grant proposals and shall recommend the priority of submitted proposals. 
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Comment. Section 6451 continues fonner Civil Code 'Section 5182 without substantive 
change. 

§ 6452. Fuods 
6452. Funds collected by the state pursuant to subdivision (c) of Section 10605 of 

the Health and Safety Code, subdivision (a) of Section 26832 of the Govenunent 
Code, and grants, gifts, or devises made to the state from private sources to be used 
for the pmposes of this part shall be deposited into the General Fund and shall only 
be used for the purposes of this part. No funds other than those so deposited shall be 
used for those purposes. That money shall be appropriated to the Judicial Council for 
the support of the programs authorized by this part as provided by the Legislature in 
the annual Budget Act. The Judicial Council may utilize funds to provide staffmg as 
may be necessary to carry out the purposes of this part. In order to defray the costs 
of collection of these funds, the local registrar, county c1etk, or county recorder may 
retain a percentage of the funds collected, Dot to exceed 10 percent of the fee payable 
to the state pursuant to subdivision (c) of Section 10605 of the Hea1th and Safety Code. 

Comment. Section 6452 continues fonner Civil Code Section 5183 without substantive 
change. 
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Division 15. Minors 

DIVISION 15. MINORS 
Part 1. Age of Majority 
Part 2. Rights and Liabilities; Civil Actions and Proceedings 
Part 3. Contracts 
Part 4. Medical Trealment 
Part 5. Enlistment in Anned Forces 
Part 6. Emancipation of Minors Law 

§ 6500. Minor 
§ 6501. Adult 

PART 1. AGE OF MAJORITY 

§ 6502. Transitional provision 

§ 6500. Minor 

§ 6500 

6500. A minor is an individual who is under 18 years of age. The period of minority 
is calculated from the first minute of the day on which the individual is born to the same 
minute of the corresponding day completing the period of minority. 

Comment. The first sentence of Section 6500 continues fonner Civil Code Section 25 
without substantive change. The second sentence continues fonner Civil Code Section 26 
without substantive change. 1be word "individual" is substituted for "persons." This is not 
asubstantive change. See also Sections 7002 (conditions for emancipation), 7050 (emancipated 
minor considered over age of majority). 

§ 6501. Adult 

6501. An adult is an individual who is 18 years of age or older. 

Comment. Section 6501 continues former Civil Code Section 27 without substantive 
change. 1be word "individual" is substituted for ''persons.'' This is not a substantive change. 
See also Sections 7002 (conditions foremanciparion), 7050 (emancipated minor considered 
over age of majority). 

§ 6502. Thansitional provision 
6502. (a) The use of or reference to the words "age of majority," "age of minority," 

"adult," "minor," or words of similar intent in any instrument, order, transfer, or 
governmental communication w~ver made in this state: 

(1) Before March 4, 1972, makes reference to individuals 21 years of age and older, 
or younger than 21 years of age. 

(2) On or after March 4, 1972, makes reference to individuals 18 years of age and 
older, or younger than 18 years of age. 

(b) Nothing in subdivision (a) or in Chapter 1748 of the Statutes of 1971 prevents 
amendment of any court order, will, trust, contract, transfer, or instrument to refer to 
the IS-year-old age of majority if the court order, will, trust, contract, transfer, or 
instrument satisfies all of the following conditions: 

(1) It was in existence on March 4, 1972. 
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(2) It is subject to amendment by law, and amendm~t is allowable ornot prohibited 
by its teons. 

(3) II is otherwise subject to the laws of this state. 

Comment. Section 6502 continues fonner Civil Code Section 25.1 without substantive 
change. The word "individual" is substituted for "persons." This is nota substantive change. 

Note: While Section 6502 would appear to have limited useful life (any child born 
before March 4, 1!172, will have attained the age of 21 by March 4, 1993), abe section 
is continued in the new Family Code because the section could affect instruments 
executed before the change In law that apply to children born after the change in law. 

PART 2. RIGHTS AND LIABILITIES; 
CIVIL ACTIONS AND PROCEEDINGS 

§ 6600. Civil liability of minor 
§ 6601. Eofon:ement of minor's rights by civil proceeding 
§ 6602. Cbild conceived but not yet born; action for injuries before or during birth 
§ 6603. Minor's attorney's fees 

§ 6600. Civil liability of minor 

6600. A minor is civilly liable for a wrong done by the minor, but is not liable in 
exemplary damages unless at the time of the act the minor was capable of knowing 
that the act was wrongful. 

Comment. Section 6600 continues without substantive change the portion offonner Civil 
Code Section 41 that related to minors. 

§ 6601. Enforcement of minor's rights by civil proceeding 

6601. A minor may enforce his or her rights by civil action or other legal 
proceedings in the same manner as a person of the age of majority, except thai a 
guardian must conduct the proceedings. 

Comment. Section 6601 continues former Civil Code Section 42 without substantive 
change. See Code Civ. Proc. § 372 (minor must appear either by a guBIdian of the estate or 
by a guardian ad litem). An emancipated minor (see Section 7002) is considered as being 
over the age of majority for many pmposes, including the capacity of the minor to sue and 
be sued in the minor's own name and the capacity to compromise, settle, arbitrate, or 
otherwise adjust a claim, action, or proceeding by or against the minor. See Section 
705O(e)(4),(5). SeealsoCodeCiv.Proc.§373(appointmentofguardianadlitemtorepresent 
interest of minor); Family Code § 6602 (action for injuries before or during birth); Labor 
Code §§ 5307.5, 5408 (appointment of trustee or guardian ad litem to represent minor in 
workers' compensation proceeding); Prob. Code §§ 1003 (appointment of guardian ad litem 
to represent interest of minor in proceeding under Probate Code), 2462 (representation by 
guBIdian of estate in actions and proceedings), 2500-2507 (compromise of claims, actions, 
and proceedings by guardian), 3500, 3600-3603 (compromise by parent of minor's disputed 
claim). 
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§ 6602. Child conceived but not yet born; action for injuries before or during 
birth . 

6602. (a) A child conceived, but not yet born, is deemed an existing person, so far 
as necessary for its interests in the event of its subsequent birth. 

(b) An action by or on behalf of a minor for personal injuries sustained before or in 
the course of its birth must be commenced within six years after the date of birth, and 
the time the minoris under any disability mentioned in Section 352 of the Code of Civil 
Procedure shall not be excluded in computing the time limited for the commencement 
of the action. 

Comment. Section 6602 continues fonner Civil Code Section 29 without substantive 
change. 

Note: Subdivision (a) of Section 6602 might more appropriately be located as new 
Section 43.1 in Partl of Division 1 of the Civil Code (Personal Rights). Subdivision (b) 
of Section 6602 might more appropriately be located among the Code of Civil 
Procedure statutes of limitation. 

§ 6603. Minor's attorney's fees 
6603. A contract for attorney's fees for services in litigation, made by or on behalf 

of a minor, is void unless the contract is approved, on petition by an interested person, 
by the court in which the litigation is pending or by the court having jurisdiction of the 
guardianship estate of the minor. If such a contract is not approved and a judgment 
is recovered by or on behalf of the minor, the attorney's fees ctuugeable against the 
minor shall be fIXed by the court rendering the judgment. 

Comment. Section 6603 continues fonner Probate Code Section 3302 without substantive 
change. An emancipated minor (see Section 7002) is considered as being over the age of 
majority for many purposes, including the capacity of the minor to enter into a binding 
contract, the capacity to sue and be sued in the minor's own name, and the capacity to 
(;OIIlPlOmise, settle, arbitrate, or otherwise adjust a claim, action, or proceeding by or against 
the minor. See Section 70SO(e)(2), (4), (5). 

PART 3. CONTRACTS 
Chapter 1. Capacity to Contract 
Chapter 2. Disaffirmance of Conttacts 
Chapter 3. Contracts in Art, Entertainment, and Professional Sp0it8 

CHAFfER LCAPACITYTO CONTRACT 
§ 6700 Conttactual capacity of minor 
§ 6701. Umitation on authority of minor 

§ 6700 Contractual capacity of minor 

6700. Except as provided in Section 6701, a minor may make a contract in the same 
manner as an adult, subject to the power of disaffirmance under Chapter 2 (commencing 
with Section 6710), and subject to Part 1 (commencing with Section 3(0) of Division 
3 (validity of marriage). 
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Comment. Section 6700 continues the substance of ionner Civil Code Section 34, 
omitting the reference to the tide on master and servant (which has been repealed). An 
emancipated minor (see Section 7(02) is considered as being over the age of majority for 
many purposes, including the capacity of the minor to enter into a binding contract. See 
Section 7050(e)(2). 

§ 6701. Limitation on authority of minor 

6701. A minor cannot do any of the following: 
(a) Give a delegation of power. 
(b) Make a contract relating to real property or any interest therein. 
(c) Make a contract relating to any personal property not in the immediate 

possession or control of the minor. 

Comment. Section 6701 continues fonner Civil Code Section 33 without substantive 
change. An emancipated minor (see Section 7(02) is considered as being over the age of 
majority forthepurpose of making contracts and for many other pw:poses. See Section 7050. 

CHAFfER 2. DISAFFIRMANCE OF CONTRACTS 
§ 6710. Right of disaffirmance 
§ 6711. Contract made under express sbltUtOry authority 
§ 6712. Contracts for necessaries 
§ 6713. Protection of good faith pmchaser 

§ 6710. Right of disaffirmance 

6710. Except as otherwise provided by statute, the contract of a minor may be 
disaffmned by the minor before majority or within a reasonable time afterwards or, 
in case of the minor's death within that period, by the minor's hem or personal 
representative. 

Comment. Section 6710 continues the substance of former Section 35 with the 
substitution of the "except as otherwise provided by statute" for the introductory clause of 
former Section 35 which refened only to specific sections. For exceptions to the right of 
disaffirmance, see Sections 6711 (contract made under express statutory authority), 6712 
(contracts for necessaries), 6713 (protection of good faithpurchaser),6751 (contract in arts, 
entertainment, or professional sports approved by court), 6921 (consent $iven by minor to 
medical or dental care). An emancipated minor(see Section 7(02) is considered asbeing over 
the age of majority for many purposes, including the capacity of the minor to enter into a 
binding contract. See Section 7050(e)(2). 

§ 6711. Contract made under express statutory authority 

6711. A minor cannot disaffinn an obligation, otherwise valid, entered into by the 
minor under the express authority or direction of a statute. 

Comment. Section 6711 continues former Civil Code Section 37 without substantive 
change. 
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§ 6712. Contracts ror necessaries 

6712. A contract, otherwise valid, entered into during minority, may not be 
disaffinned on that ground either during the actual minority of the person entering into 
the contract, or at any time thereafter, if all of the following requirements are satisfied: 

(a) The contract is to pay the reasonable value of things necessary for the support 
of the minor or the minor's family. 

(b) These things have been actually furnished to the minor or to the minor's family. 
(c) The contract is entered into by the minor when not under the care of a parent or 

guardian able to provide for the minor or the minor's family. 
Comment. Section 6712 continues paragraph (1) of subdivision (a) offormer Civil Code 

Section 36 without substailtive change. An emancipated minor (see Section 7002) is 
considered as being over the age of majority for many pwposes, including the capacity of the 
minor to enter into a binding contract. See Section 7050(e)(2). 

§ 6713. Protection or good raith purdlaser 

6713. H, before the contract of a minoris disaff'lfDled, goods the minor has sold are 
transferred to another purchaser who bought them in good faith for value and without 
notice of the transferor's defect of title, the minor cannot recover the goods from an 
innocent purchaser. 

Comment. Section 6713 continues former Civil Code Section 35a without substantive 
change. An emancipated minor (see Section 7002) is considered as being over the age of 
majority for many purposes, including the capacity of the minor to enter into a binding 
contract. See Section 7050( e )(2). 

Note: Wbyonly BEFORE disaffirmance? Suppose a bona fide purcbasertakes tbem 
AFI'ER disaffirmanc_bouldn't the protection be the same? Doesn't Commercial 
Code Section 2403(1) provide broader protection and make Section 6713 unnecessary? 
See 1 Witkin § 339, at 315·16 (9th ed. 1987). 

CHAPTER3.CONTRACTSINAR~ 
ENTERTAINMENT, AND PROFESSIONAL SPORTS 

§ 6750. Types of contracts governed by this chapter 
§ 6751. Contract not subject to disaffirmaDce if approved by court 
§ 6752. Court order setting aside net earnings for benefit of minor 
§ 6753. Modification or termination of order 

§ 6750. 1Ypes or contracts governed by this chapter 

6750. This chapter applies to the following contracts: 
(a) A contract pursuant to which a person is employed or agrees to render artistic or 

creative services. "Artistic or creative services" includes, but is not limited to, 
services as an actor, actress, dancer, musician, comedian, singer, or other performer 
or entertainer, or as a writer, director, producer, production executive, choreographer, 
composer, conductor, or designer. 
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(b) A contract pursuant to which a person agrees to jIllIChase, or otherwise secure, 
sell, lease, license, or otherwise dispose .of literary, musical, or dramatic properties 
(either tangible or intangible) or any rights therein for use in motion pictures, 
television, the production of phonograph records, the legitimate or living stage, or 
otherwise in the entertainment field. 

(c) A contract pursuant to which a person is employed or agrees to render services 
as a participant orplayer in a professional sport, including, but not limited to, services 
as a professional boxer, professional wrestler, or professional jockey. 

Comment. Section 6750 continues portions of paragraphs (2) and (3) of subdivision (a) 
of funner Civil Code Section 36 without substantive change. The word "contract" is 
substituted for the phrase ~contract or agreement" which was used in fonner Civil Code 
Section 36. This is not a substantive cbange; as used in Section 6750, "contract" includes 
"agreement." See also Labor Code § 1700.37 (limitation on minor's right to disaffinn 
contract with licensed talent agency). 

§ 6751. Contract not subject to disaMrmance if approved by court 
6751. (a) A contract, otherwise valid, ofa type described in Section 6750, entered 

into during minority, cannot be disaffinned on that ground either during the minority 
of the person entering into the contract, or at any time thereafter, if the contract has 
been approved by the superior court in the county in which the minor resides or is 
employed or, if the minor neither resides in nor is employed in this state, by the 
superior court of the county in which any party to the contract has its principal office 
in this state for the transaction of business. 

(b ) Approval of the court may be given on petition of either party to the contract, after 
such reasonable notice to the other party to the contract as is fixed by the court, with 
opportunity to such other party to appear and be heard. 

(c) Approval of the court under this section, when given, extends to the whole of the 
contract, and all of its tenns and provisions, including, but not limited to, any optional 
or conditional provisions contained in the contract for extension, prolongation, or 
termination of the term of the contract. 

Comment. Subdivision (a) of Section 6751 continues the introductory portion of 
subdivision (a) and portions ofparagrapbs (2) and (3) of subdivision (a) offonnerCivil Code 
Section 36 without substantive cbange. SubdiVisions (b) and (c) continue subdivision (b) of 
former Civil Code Section 36 without substantive cbange. The term "contract" includes 
"agreement." See also Labor Code § 1700.37 (limitation on minor's right to disaffirm 
contract with licensed talent agency). An emancipated minor (see Section 7002) is 
considered as being overtbe age of majority for many purposes, including the capacity of the 
minor to enter into a binding contract. See Section 7050(e)(2). 

§ 6752. Court order setting aside net earnings for benefit of minor 
6752. (a) Notwithstanding any other statute, in an order approving a contract of a 

minor of a type described in Section 6750, the court may require the portion of the net 
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earnings of the minor, not exceeding one-half thereof, that the court detennines is just 
and proper be set aside and preserved for the benefit of the minor, either in a trust furid 
or other savings plan approved by the court. 

(b) The court may withhold approval of the contract until the parent or parents or 
guardian, as the case may be, execute and file with the court the written consent of the 
parent or parents or guardian to the making of the order described in subdivision (a). 

(c) For the purposes of this section, "net earnings of the minor" means the total sum 
received for the services of the minor pursuant to the contract less all of the following: 

(1) All sums required by law to be paid as taxes to any govemment or govemmental 
agency. 

(2) Reasonable sums expended for the support, care, maintenance, education, and 
training of the minor. 

(3) Fees and expenses paid in connection with procuring the contract or maintaining 
the employment of the minor. 

(4) Fees of attomeys for services rendered in connection with the contract and other 
business of the minor. 

Comment. Section 6752 continues the substance of former Civil Code Section 36.1 
without substantive change. 

§ 6753. Modification or termination of order 

6753. The court has continuing jurisdiction over a trust or other savings plan 
established pursuant to Section 6752 and may at any time, on good cause shown, order 
that the trust or other savings plan be amended or tenninated, notwithstanding the 
provisions of the declaration of trust or other savings plan. The order may be made 
only after such reasonable notice to the beneficiary and to the parent or parents or 
guardian, if any, as is fixed by the court, with opportunity of all such parties to appear 
and be heard. 

Comment. Section 6753 continues fonner Civil Code Section 36.2 without substantive 
change. 

PART 4. MEDICAL TREATMENT 
Chapter 1. Defmitions 
Chapter 2. Consent by Penon Having Care of Minor or by Court 
Chapter 3. Consent by Minor 

CHAPTER 1. DEFINITIONS 
§ 6900. "Dental care" 
§ 6901. "Medical care" 
§ 6902. ''Parent or guardian" 

§ (901), "Dental care" 

6900. As used in this part, "dental care" means X-ray examination, anesthetic, 
dental or surgical diagnosis or treatment, and hospital care by a dentist licensed under 
the provisions of the Dental Practice Act. 
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Comment. Section 6900 is drawn from and supersedt:s portions of funner Civil Code 
Sections 25.8 and 34.6. 

§ 6901. "Medical care" 
6901. As used in this part, "medical care" means X-ray examination, anesthetic, 

medical or surgical diagnosis or treatment, and hospital care under the general or 
special supervision and upon the advice of a physician and surgeon licensed under the 
provisions of the Medical Practice Act. 

Comment. Section 6901 is drawn from and supersedes portions of fonner Civil Code 
Sections 25.8 and 34.6. 

§ 6902. "Parent or guardian" 
6902. As used in this part, "parent or guardian" means either parent if both parents 

have legal custody, or the parent or person having legal custody, or the guardian. of 
a minor. 

Comment. Section 6902 is drawn from fonner Civil Code Section 25.8. 

CHAPTER 2. CONSENT BY PERSON 
HAVING CARE OF MINOR OR BY COURT 

§ 6910. Parent or guardian may authorize care provider to consent 
§ 6911. COIDt consent 

§ 6910. Parent or guardian may authorize care provider to consent 
6910. The parent or guardian of a minor may authorize in writing an adult person 

into whose care a minor has been entrusted to consent to medical care or dental care, 
or both, for the minor. 

Comment. Section 6910, together with Sections 6900, 6901, and 6902, continues the 
substanceoffonnerCivil Code Section 25.8. See also Sections 6900 ("dental caIe" defined), 
6901 ("medical care" defined), 6902 ("parent or guardian" defined). As to the power of a 
guardian to consent to medical trealment, see Probate Code Section 2353. An emancipated 
minor (see Section 7002) has the capacity to consent to medical, dental, or psychiatric care 
without parental consent, knowledge, or liability. See Section 7050( e)( 1). See also Health 
& Safety Code § 1530.6 (foster care licensees authorized to give consent to ordinary medical 
and dental treatment for child). 

Note: Nostalute has been found tbat expressly gives tbe parent or guardian ofa minor 
child the authority to consent to bealtb care or dental care for the minor. Various 
statutes assume tbat tbe parent or guardian bas this authority. See, e.g., Probate Code 
§ 2353 (guardian has same rigbt as a parent having legal custody of a cbild to give 
consent to medical treatment performed upon ward). Nevertbeless since tbe "parent 
or guardian" (as defined in Section 69G2) could delegate authority to give consent 
pursuant to Section 6910, it necessarily follows that that tbe parent or guardian could 
bimself or berself also exercise tbe same authority to make bealth care decisions for the 
minor. Accordingly, tbe staft'has not attempted to provide a statutory statement oftbe 
authority of a. parent to give consent to medical treatment tor a minor. We are 
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concerned that a draft of sucb a provision might create more problems tbat it would 
solve, sucb as authority of the healtb care provider to act without consent in im 
emergency situation. 

§ 6911. Court consent 

6911. (a) Upon application by a minor, the superior court may sununarily grant 
consent for medical care or dental care or both for the minor if the court determines 
all of the following: 

(1) The minor is 16 years of age or older and resides in this state. 
(2) The consent of a parent or guardian is necessary to permit the medical care or 

dental care or both, and the minor has no parent or guardian available to give the 
consent. 

(b) No fee may be charged for proceedings under this section. 

Comment. Section 6911 continues the substance offormer Probate Code Section 3301 
insofar as that section related to consent to medical care and adds language to make clear that 
the section includes dental care. See Sections 6900 ("dental care" defined), 690 I ("medical 
care" defined), 6902 ("parent or guardian" defined). Section6911 does not apply if the minor 
is under the age of 16 years, but in such a case a temporary guardian may be appointed to give 
consent to medical care or dental care. See Probate Code §§ 2252(b)(I), 2353. An 
emancipated minor (see Section 7(02) has the capacity to consent to medical, dental, or 
psychiatric care without parental consent, knowledge, or liability. See Section 7050(e)(I). 

("' Note: If a general provision is included in the Family Code givingjurisdidion of all 
~_ proceedings under the code to the superior court, the word "court" can be substituted 

for "superior court" in Section 6902. Section 6902 applies only if the minor is 16 years 
of age or older. Apparently, when the minor is under the Ble of 16, it is necessary to 
establish a guardianship if there is no parent authorized to consent to medical care or 
dental care. See Probate Code § 125l(b)(I) (power of temporary guardian of the person 
with respect to medical treatment of ward). 

c 

CHAPrER 3. CONSENT BY MINOR 
§ 6920. Minor's capacity to consent to medical or dental care withoutCODSellt of parent or guardian 
§ 6921. Minor's coosent not subject to disaffirmance 
§ 6922. Consent by independent minor over 14 
§ 6923. Consent to donation of blood 
§ 6924. Consent by minor to mental health !realment or counseling 
§ 6925. Consent by minor to pregnancy treatment 
§ 6926. Consent by minor to treatment for communicable disease 
§ 6927. Consent by rape victim 10 treatmenl 
§ 6928. Consent by assault victim 10 !rearment 
§ 6929. Consent by minor 10 drug or alcohol !realmenl 
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§ 6920. Minor's capacity to consent to medical or4entaJ care without consent of 
parent or guardian . 

6920. Subject to the limitations provided in this chapter, notwithstanding any other 
provision of law, a minor may consent to the matters provided in this chapter, and the 
consent of the minor's parent or guardian is not necessary. 

Comment. Section 6920 generalizes provisions found in fonner Civil Code Sections 2S.S, 
25.6, 2S.7, 2S.9, 34.S, 34.6, 34.7, 34.8,34.9, and 34.10. See Section 6902 ("parent or 
guardian" defined). An emancipated minor (see Section 7002) has the capacity to consent 
to medical, dental, or psychiatric care without parental consent, knowledge, or liability. See 
Section 70S0(e)(I). 

§ 6921. Minor's consent not subject to disamrmance 
6921. A consent given by a minor under this chapter is not subject to disaffirmance 

because of minority. 

Comment. Section6921 generalizes provisions found in former Civil Code Sections 2S.S, 
25.6,25.7,25.9, 34.S, 34.6, 34.7, 34.8, 34.9, and 34.10. 

§ 6922. Consent by independent minor over 14 
6922. (a) A minor may consent to the minor's medical care or dental care if all of 

the following conditions are satisfied: 
(1) The minor is 15 years of age or older. 
(2) The minor is living separate and apart from his or her parents or guardian. 

whether with or without the consent of a parent or guardian and regardless of the 
duration of the separate residence. 

(3) The minor is managing his or her own fmancial affairs. regardless of the source 
of the minor's income. 

(b) The parent, parents, or guardian are not liable for medical care or dental care 
provided pursuant to this section. 

(c ) Aphysician and surgeon or dentist may. with or without the consent of the minor 
patient. advise the parent, parents, or guardian of the minor of the treatment given or 
needed if the physician and surgeon or dentist has reason to know, on the basis of the 
information given by the minor, the whereabouts of the parent, parents, or guardian. 

Comment. Section 6922, together with Sections 6920 and 6921, continues fonner Civil 
Code Section 34.6 without substantive change. See Sections 6900 ("dental care" defined), 
6901 ("medical care" defined), 6902 ("parent or guardian" defined). See also Sections 6920 
(consent by parent or guardian not necessary), 6921 (consent not subject to disaffirmance). 
An emancipated minor (see Section 7002) has the capacity to consent to medical, dental, or 
psychiatric care without parental consent, knowledge, or liability. See Section 70S0( e)( 1). 

§ 6923. Consent to donation of blood 
6923. (a) As used in this section, "donation of blood" means a giving of blood for 

which the donor of the blood receives no payment. • 
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(b) A minor who is 17·years of age or older may consent to donation of his or her 
blood and to the penetration of tissue th8t is necessary to accomplish the donation. 

(c) A minor who is 15 years of age or older may, with the written consent of the 
minor's parent or guardian, and the written authorization of a physician and surgeon. 
consent to donation of the minor's blood and to the penetration of tissue that is 
necessary to accomplish the donation. 

Comment. Section 6923, together with Sections 6920 and 6921, continues fonnerCivii 
Code Section 25.5 without substantive change. See Section 6902 ("parent or guardian" 
defined). See also Sections 6920 (consent by parent or guardian not necesSll1Y), 6921 
(consent not subject to disaffinnance). An emancipated minor (see Section 7002) has the 
capacity to consent to medical, dental, or psychiatric care without parental consent, 
knowledge, or liability. See Section 7050( e)( 1). For a substantially similar provision, see 
Health & Safety Code Section 1607.5. 

Note: Section 6913daplicates tbe sabstance of Health and Safety Code Section 1607.5 
except that Section 1607.5 is not expressly limited to minors. 

§ 6924. Consent by minor to mental health treatment or counseling 
6924. (a) As used in this section: 
(1) "Mental health tteatment or counseling services" means the provision of mental 

health tteatment or counseling on an outpatient basis by any of the following: 
(A) A governmental agency. 
(B) A person or agency having a contract with a governmental agency to provide the 

services. 
(C) An agency that receives funding from community united funds. 
(0) A runaway house or crisis resolution center. 
(E) A professional person, as defmed in paragraph (2). 
(2) "Professional person" means any of the following: 
(A) A person designated as a mental health professional in Sections 622 to 626, 

inclusive, of Article 8 of Subchapter 3 of Chapter 1 of Title 9 of the California 
Administrative Code. 

(B) A marriage, family and child counselor as dermed in Chapter 13 (commencing 
with Section 4980) of Division 2 of the Business and Professions Code. 

(C) A licensed educational psychologist as defined in Article 5 (commencing with 
Section 4986) of Chapter 13 of Division 2 of the Business and Professions Code. 

(0) Acredentialed school psychologist as defined in Section 49424 of the Education 
Code. 

(E) A clinical psychologist as dermed in Section 1316.5 of the Health and Safety 
Code. 

(F) The chief administrator of an agency referred to in paragraph (1). 
(b) A minor who is 12 years of age or older may consent to mental health treatment 

or counseling on an outpatient basis ifboth of the following requirements are satisfied: 
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(1) The minor, in the opinion of the attending professional person, is mature enough 
to participate intelligently in the outpatient services. 

(2) The minor (1) would present a dangerofserious physical or mental hann to self 
or to others without the mental health treatment or counseling or (2) is the alleged 
victim of incest or child abuse. 

(c) The mental health treatment or counseling of a minor authorized by this section 
shall include involvement of the minor's parent or guaniian unless, in the opinion of 
the professional person who is treating or counseling the minor, the involvement 
would be inappropriate. The professional person who is treating or counseling the 
minor shall state in the client record whether and when the person attempted to contact 
the parent or guardian of the minor, and whether the attempt to contact was successful 
or unsuccessful, or the reason why, in the professional person's opinion, it would be 
inappropriate to contact the parent or guardian of the minor. 

(d) The parent, parents, or guardian of a minor is not liable for payment for mental 
health treatment or counseling services provided pursuant to this section unless the 
parent or guardian participates in the menta1 health treatment or counseling, and then 
only for services rendered with the participation of the parent or guardian. 

(e) This section does not authorize a minor to receive convulsive therapy or 
psychosurgery as dermed in subdivisions (I) and (g) of Section 5325 of the Welfare 
and Institutions Code, or psychotropic drugs without the consent of the minor 's parent 
or guardian. 

Comment. Section 6924, together with Sections 6920 and 6921, continues the substance 
of fonner Civil Code Section 25.9. See Section 6902 ("parent or guardian" dermed). See 
also Sections 6920 (consent by parent or guardian not necessary), 6921 (consent not subject 
to disaffumance). An emancipated minor (see Section 7002) has the capacity to consent to 
medical, dental, or psychiatric care without parental consent, knowledge, or liability. See 
Section 7050( e)( 1). ' 

§ 6925. Consent by minor to pregnancy treatment 
6925. (a) Aminormay consent to medical care related to the prevention ortreatment 

of pregnancy. 
(b) This section does not authorize a minor: 
(1) To be sterilized without the consent of the minor's parent or guardian. 
(2) To receive an abortion without the consent of a parent or guardian other than as 

provided in Section 25958 of the Health and Safety Code. 

Comment. Section 6925, together with Sections 6920 and 6921, continues fonner Civil 
Code Section 34.5 without substantive change. See Sections 6901 ("medical care" defined), 
6902 ("parent or guardian" defined). See also Sections 6920 (consent by parent or guardian 
not necessary), 6921 (consent not subject to disaffirmance). An emancipated minor (see 
Section 7002) has the capacity to consent to medical care without parental consent, 
knowledge, or liability. See Section 7050(e)(l). 
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§ 6926. Consent by minor to treatment for communicable disease 
6926. <a) A minor who is 12 years of age or older and who may have come into 

contact with an infectious, contagious, or communicable disease may consent to 
medical care related 10 the diagnosis or treatment of the disease, if the disease or 
condilion is one that is required by law or regulation adopted pursuant 10 law to be 
reported to the local health officer, or is a related sexually transmitted disease, as may 
be detennined by the Siale Direclor of Health Services. 

(b) The parent, parents, or guardian oflhe minor is not liableforpaymenl formedical 
care provided pursuant 10 this section. 

Comment. Section 6926, together with Sections 6920 and 6921, continues former Civil 
Code Section 34.7 without substantive change. See Sections 6901 ("medical care" defined), 
6902 (''parent or guardian" defmed). See also Sections 6920 (consent by parent or guardian 
not necessary), 6921 (consent not subject to disaffirmance). An emancipated minor (see 
Section 7002) has the capacity to consent to medical, dental, or psychiatric care without 
parental consent, knowledge, or liability. See Section 7050( e)( I). 

§ 6927. Consent by rape victim to treatment 
6927. Aminor who is 12 years of age or older and who is alleged to have been raped 

may consent to medical care related to the diagnosis or treatment of the condition and 
the collection of medical evidence with regard thereto. 

Comment. Section 6927, together with Sections 6920 and 6921, continues former Civil 
Code Section 34.8 without substantive change. See Section 6901 ("medical care" defined). 
See also Sections 6920 (consent by parent or guardian not necessary), 6921 (consent not 
subject to disaffirmance). An emancipated minor (see Section 7002) has the capacity to 
consent to medical, dental, or psychiatric care without parental consent, know ledge, or 
liability. See Section 7050(e)(I). 

§ 6928. Consent by assault victim to treatment 
6928. (a) As used in this section, "sexually assaulted" includes, bul is nollimited 

10, conduct coming within the provisions of Section 261, 286, or 288a of the Penal 
Code. 

(b) A minor who is alleged to have been sexually assaulted may consent to medical 
care related 10 the diagnosis and treatment of the condition, and the collection of 
medical evidence with regard thereto. 

(c) The professional person providing medical treatment shall attempt to contact the 
parenl or guardian of the minor and shall note in the minor's treatment record the date 
and time the professional person attempted to contact the parent or guardian and 
whether the attempt was successful or unsuccessful. This subdivision does not apply 
if the professional person reasonably believes that the parent or guardian of the minor 
committed the sexual assault on the minor. 

Comment. Section 6928, together with Sections 6920 and 6921, continues former Civil 
Code Section 34.9 without substantive change. 'See Sections 6901 ("medical care" defmed), 
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6902 (''pan:nt or guardian" defined). See also Sections 6~0 (consent by parent or guardian 
not necessary), 6921 (conSent not subject to disaffinnance). An emancipated minor (see 
Section 7002) has the capacity to consent to medical, dental, or psychiatric can: without 
parental consent, knowledge, or liability. See Section 7050( e)(1 ). 

Note: Should "professiolUll person," used in subdivision (c) of Section 6928, be 
defined? Compare the definition of that term found in Sections 6924(a)(2) and 
6929(a)(3). 

§ 6929. Consent by minor to drug or alcohol treatment 

6929. (a) As used in this section: 
(1) "CoWlSeling" means the provision of counseling services by a provider under 

a contract with the state or a county to provide alcohol or drog abuse cOWlSeling 
services pursuant to Part 2 (commencing with Section 5600) of Division 5 of the 
Welfare and Institutions Code or pursuant to Division 11 (commencing with Section 
199(0) of the Welfare and Institutions Code. 

(2) "Drug or alcohol" includes, but is not limited to, any substance listed in any of 
the following: 

(A) Schedule D of Section 4160 of the Business and Professions Code. 
(8) Division 10 (commencing with Section 110(0) of the Health and Safety Code. 
(C) Subdivision (f) of Section 647 of the Penal Code. 
(3) "Professional person" means a physician and surgeon, registered nurse, 

psychologist, clinical social worker, or marriage, family, and child cOWlSelor. ) 
(b) A minor who is 12 yeaIS of age or older may consent to medical care and 

cOWlSeling relating to the diagnosis and treatment of adrog or alcoholrelatedproblem. 
(c) The treatment plan of a minor authorized by this section shall include the 

involvement of the minor's parent or guardian, if appropriate, as determined by the 
professional person or treatment facility treating the minor. The professional person 
providing medical care or cOWlSeling to a minor shall state in the minor's treatment 
record whether and when the professional person attempted to contact the parent or 
guardian of the minor, and whether the attempt to contact the parent or guardian of the 
minor was successful or WlSuccessful; or the reason why, in the opinion of the 
professional person, it would not be appropriate to contact the parent or guardian of 
the minor. 

(d) The parent, parents, or guardian of the minor is not liable for payment for any 
care provided to a minor pursuant to this section, except that if the minor's parent or 
guardian participates in a cOWlSeling program pursuant to this section, the parent or 
guardian is liable for the cost of the services provided to the minor and the parent or 
guardian. 

(e) This section does not authorize a minor to receive methadone treatment without 
the consent of the minor's parent or guardian. 

Comment. Section 6929, together with Sections 6920 and 6921, continues former Civil 
Code Section 34.10 without substlUttive change. See Sections 690 1 ("medical can:" defmed) , 
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6902 ("parent or guardian" defined). See also Sections 6920 (consenl by parenl or guardian 
not necessary), 6921 (consent nOI subject 10 disaffirmance). An emancipated minor (see 
Section 7002) has lhe capacity to consent to medical, dental, or psychiatric care without 
parental consent, know ledge, or liability. See Section 7050( e)(1). 

PART 5. ENLISTMENT IN ARMED FORCES 
§ 6950. Court consent 

§ 6950. Court consent 

6950. (a) Upon application by a minor, the superior court may summarily grant 
consent for enlistment by the minor in the armed services if the court determines all 
of the following: 

(1) The minor is 16 years of age or older and resides in this state. 
(2) The consent of a parent or guardian is necessary to permit the enlistment, and 

Ihe minor has no parent or guardian available to give the consent. 
(b) No fee may be charged for proceedings under this section. 
Comment. Section 6950 continues the substance of former Probate Code Section 3301 

insofar as that section related to consent for enlistment in the armed services. A person on 
active duty in any of the Armed Forces of the United States is an emancipated minor (see 
Section 7002) and is considered over age of majority for many purposes. See Section 7050 
(effect of emancipation). 

Note: Should Section 6950 be limited to enlistmentin the Armed Forcesoftbe United 
States? In other words, sbould "Armed Forces of the United States" be substituted for 
"armed services"? 

H a general provision is included in tbe Family Code giving jurisdiction of all 
proceedings under the code to the superior court, tbe word "court" can be substituted 
for "superior court" in Section 6950. 

PART 6. EMANCIPATION OF MINORS LAW 
Chapter 1. General Provisions 
Chapter 2. Effect of Emancipation 
Chapter 3. Court Declaration of Emancipation 

CHAPTERl. GENERALPROVffiIONS 
§ 7000. Short title 
§ 7001. Purpose and intent 
§ 7002. Conditions for Emancipation 

§ 7000. Short title 

7000. This part shall be known and may be cited as the "Emancipation of Minors 
Law." 

Comment. Section 7000 continues fonnerCivil Code Section 60 with the substitution of 
"Law" for "Act." 
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§ 7001. Purpose and intent 

7001. It is the purpose of this part to provide aclearstatement derIDing emancipation 
and its consequences and to pennit an emancipated minor to obtain a court declaration 
of his or her status. This part is not intended to affect the status of minors who may 
become emancipated under the decisional case law that was in effect prior to the 
enactment of Chapter 1059 of the Statutes of 1978. 

Comment. The first sentence of Section 7001 continues the second sentence offonner 
Civil Code Section 61 without substantive change. The second sentence of Section 7001 
continues the substance of a portion of the third sentence of former Civil Code Section 61. 
Insofar as the third sentence of the former section concerned "minors who are now ... 
emancipated," the fonner provision is omitted as obsolete. 

Section 700 I omits the first sentence of former Section 61. This sentence was an obsolete 
provisiondescn"bing the state oflaw in effect prior to the enactment of former Section 61 and 
the need for the enactment of the fonner Enforcement of Judgments Act. 

Note: Sbould tbe second sentence of Section 7001 be continued? Tbk sentence 
appears to preserve and bence to require a study 01 the pre-l978 case law in any case 
where tbe requirements for emancipation under this part are not satisfied. The 
uncertainty and apparent burden im~d on lawyers and tbe courts caused by 
including this sentence would appear to outweigh any benefit the might result from its 
inclusion. 

§ 7002. Conditions for Emancipation 

7002. A person under the age of 18 years is an emancipated minor if any of the 
following conditions is satisfied: 

(a) The person has entered into a valid marriage. whether or not the marriage has 
been dissolved. This subdivision does not apply in the case of a minor whose marriage 
has been adjudged a nullity. 

(b) The person is on active duty with the armed fon:es of the United States. 
(c) The persol\has received adeclaratioD of emancipation pursuant to Section 7122. 
Comment. Section 7002 restates former Civil Code Section 62, but subdivision (a) adopts 

the language used in Probate Code Section 1515 (no guardian of person for married minor). 
As to the methods of dissolution of marriage, see Section 722. 

Sections 7002 and 7050( e)(I) supersede and continue the substance offormer Civil 
Code Sections 25.6 (furnishing hospital, medical. and surgical care to married minor) 
and 25.7 (furnishing hospital, medical. and surgical care to minor on active duty with 
armed services). 

CHAFfER 2. EFFECT OF EMANCIPATION 
§ 7050. Emancipated minor considered over age of majority 
§ 7051. lnsuraDce contracts 
§ 7052. Stock. memberships. and property 
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§ 7050. Emancipated minor considered over age ilf majority 
7050. An emancipated minor shall be considered as being over the age of majority 

for the following purposes: 
(a) The minor's right to support by the minor's parents. 
(b) The right of the minor's parents to the minor's earnings and to control the minor. 
(c) The application of Sections 300 and 601 of the Welfare and Institutions Code. 
(d) Ending all vicarious liability of the minor's parents or guardian for the minor's 

torts. Nothing in this section affects any liability of a parent, guardian, spouse, or 
employer imposed by the Vehicle Code, or any vicarious liability that arises from an 
agency relationship. 

(e) The minor's capacity to do any of the following: 
(1) Consent to medical, dental, or psychiatric care, without parental consent, 

knowledge, or liability. 
(2) Enter into a binding contract. 
(3) Buy, sell, lease, encumber, exchange, or transfer an interest in real or personal 

property, including, but not limited to, shares of stock in a domestic or foreign 
corporation or a membership in a nonprofit corporation. 

(4) Sue or be sued in the his or her own name. 
(5) Compromise, settle, arbitrate, or otherwise adjust a claim, action, or proceeding 

by or against the minor. 
(6) Make or revoke a will. 
(7) Make a gift, outright or in trust. 
(8) Convey orrelease contingent or expectant interests in property, including marital 

property rights and any right of survivorship incident to joint tenancy, and consent to 
a transfer, encumbrance, or gift of marital property. 

(9) Exercise or release the minor's powers as donee of a power of appointment 
unless the creating instrument otherwise provides. 

(10) Create for his or her own benefit or for the benefit of others a revocable or 
irrevocable trust. 

(II) Revoke a revocable trust. 
(12) Elect to take under or against a will. 
(13) Renounce or disclaim any interest acquired by testate or intestate succession 

or by inter vivos transfer, including exercise of the right to surrendertheright to revoke 
a revocable trust. 

(14) Make an election referred to in Section 13502 of, or an election and agreement 
referred to in Section 13503 of, the Probate Code. 

(15) Establish his or her own residence. 
(16) Apply for a work permit pursuant to Section 49110 of the Education Code 

without the request of his or her parents. 
(17) Enroll in a school or college. 
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Comment. Section 7050 continues former Civil C~ Section 63 without substantive 
change. See also the Comment to Section 7002 concerning the continuance in Sections 7002 
and 7050 oithe substance of former Civil Code Sections 25.6 (furnishing hospital, medical, 
and surgical care to married minor) and 25.7 (furnishing hospital, medical, and surgical care 
to minor on active duty with armed services). 

Note: Should a provision be added to Section 70SO(e) to make dear that an 
emancipated minor has the capacity ''to give a delegation of power." See Section 
6701(a) (miDOr cannot give a delegation of power). Is anything else omitted from 
Section 7050 other than the consumption of alcohol? 

Subdivision (d) of Section 70SOrefers to ''vicarious'' liabOily, whereas other statutory 
provisions imposing parentalliabOity speak of "imputed" liabOity. See, e.g., Sections 
66SO and 6651. 

§ 7051. Insurance contracts 
7051. An insurance contract entered into by an emancipated minor has the same 

effect as if it were entered into by an adult and, with respect to such a contract, the 
minor has the same rights, duties, and liabilities as an adult. 

Comment. Section 7051 continues former Civil Code Section 63.1 without change. 

§ 7052. Stock, memberships, and property 
7052. With respect to shares of stock in a domestic or foreign corporation held by 

an emancipated minor, amembership in anonprofit corporation beld by an emancipated 
minor, or other property held by an emancipated minor, the minor may do all of the 
following: 

<a) Vote in person. and give proxies to exercise any voting rights. with respectto the 
shares; membership. or property. 

(b) Waive notice of any meeting or give consent to the holding of any meeting. 
(c) Authorize, ratify. approve, or confmn any action that could be taken by 

shareholders, members, or property owners. 

Comment. Section 7052 continues former Civil Code Section 63.2 without substantive 
change. 

CHAPTER 3. COURT DECLARATION OF EMANCIPATION 
Article 1. General Provisions 
Article 2. Procedure for Declaration 
Article 3. Voiding or Rescinding Declaration 
Article 4. Identification Cards and Information 

Article 1. General Provisions 
§ 7110. Legislative intent 
§ 7111. Effect of declaration on benefits 

§ 7UO. Legislative intent 

7110. It is the intent of the Legislature that proceedings under this chapter be as 
simple and inexpensive as possible. To that end, the Judicial Council is requested to 
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prepare and distribute to the clerks of the superior courts appropriate forms for the 
proceedings that are suitable for use by lirinors acting as their own counsel. 

Comment. Section 7110 continues fonner Civil Code Section 70 without substantive 
change except that Section 7110 applies to all proceedings under this chapter. The fanner 
provision did not cover a proceeding to void a declaration of emancipation obtained by fraud 
or withholding material infonnation. 

§ 7111. Errect of declaration on bener-Its 

7111. The issuance of a declaration of emancipation does not entitle the minor to 
any benefits under Division 9 (commencing with Section 100(0) of the Welfare and 
Institutions Code which would not otherwise accrue to an emancipated minor. 

Comment. Section 7111 continues fonner Civil Code Section 67 without change. 

§ 7120. Petition 
§ 7121. Notice 

Article 2. Procedure for Declaration 

§ 7122. Issuance of declaration of emancipation 
§ 7123. Writ of mandate 

§ 7120. Petition 

7120. (a) A minor may petition the superior court of the county in which the lirinor 
resides or is temporarily domiciled for a decIarationof emancipation. r- (b) The petition shall be verified and shall set fonh with specificity all of the 

\.~- following facts: 
(1) The minor is at least 14 years of age. 
(2) The lirinor willingly lives separate and apart from his or her parents or guardian 

with the consent or acquiescence of his or her parents or guardian. 
(3) The lirinor is managing his or her own fmancial affairs. 
(4) The source of the lirinor's income is not derived from any activity declared to 

be a crime by the laws of this state or the laws of the United States. 

Comment. Section 7120 continues subdivision (a) of fonner Civil Code Section 64 
without substantive change. 

§ 7121. Notice 

7121. Before the petition is heard, such notice as the court deterlirines is reasonable 
shall be given to the lirinor 's parents, guardian, or other person entitled to the custody 
of the lirinor, or proof shall be made to the coun that their addresses are unknown or 
that for other reasons the notice cannot be given. The clerk of the co un shall also notify 
the district attorney of the county where the matter is to be heard of the proceeding. 
If the lirinor is a ward or dependent child of the court, notice shall be given 10 the 
probation department. 

Comment. Section 7121 continues subdivision (b) of fonner Section 64 without C substantive change. 
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§ 7122. Issuance of declaration of emancipation 

7122. <a) The court shall sustain the petition if it fmds that the minor is a person 
described by Section 7120 and that effiancipation would not be contrary to the minor's 
best interests. 

(b) If the petition is sustained, the court shall forthwith issue a declaration of 
emancipation, which shall be fIled by the county clerk. 

<c) A declaration is conclusive evidence that the minor is emancipated. 

Comment. Section 7122 continues subdivision (c), the first sentence of subdivision (d), 
and subdivision (g) of fonner Civil Code Section 64 without substantive change. 

§ 7123. Writ of mandate 

7123. <a) If the petition is denied, the minor has a right to file a petition for a writ 
of mandate. 

(b) If the petition is sustained, the parents or guardian have a right to file a petition 
for a writ of mandate if they have appeared in the proceeding and opposed the granting 
of the petition. 

Comment. Section 7123 continues subdivisions (e) and (f) of fonnerCivil Code Section 
64 without substantive change. 

Article 3. Voidfug or Rescioding Declaration 
§ 7130. Grounds for voiding or rescinding 
§ 7131. Petition to void declaration . 
§ 7132. Petition to rescind declaration 
§ 7133. Notice 
§ 7134. Court order 
§ 7135. Effect of voiding or rescission on contract and property rights 

§ 7130. Grounds for voiding or rescinding 

7130. <a) A declaration of emancipation obtained by fraud or by the withholding 
of material infonnation is voidable. 

(b) A declaration of emancipation of a minor who is indigent and has no means of 
suppon is subject to rescission. 

Comment. Subdivision (a) of Section 7130 continues the first sentence of former Civil 
Code Section 69 without substantive change. Subdivision (b) continues subdivision (c) of 
fonner Civil Code Section 65 without substantive change. 

§ 7131. Petition to void declaration 

7131. A petition to void a declaration of emancipation on the ground that the 
declaration was obtained by fraud or by the withholding of material information may 
be filed by any person or by any public or private agency. The petition shall be filed 
in the coDd that made the declaration. 

Comment. The ftrst sentence of Section 7131 continues the third sentence of former Civil 
Code Section 69 without substantive change and adds the portion specifying the ground on 
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which the petition is based which is drawn from the fuse sentence of fonner Civil Code 
Section 69. The second sentence is new. 

§ 7132. Petition to rescind declaration 
7132. A petition to rescind a declaration of emancipation on the ground that the 

minor is indigent and bas no means of support may be fIled by the minor declared 
emancipated or by the minor's conservator. The petition shall be flled in the superior 
court of the county in which the minor or the conservator resides. 

Comment. Section 7132 continues subdivision (a) of funner Civil Code Section 65 
without substantive change and adds the portion specifying the ground on which the petition 
is based which is drawn from subdivision (c) offonner Civil Code Section 65. Section 7132 
also makes c1earthat a petition filed by the conservatormay be filed either in the county where 
the minor resides or in the county where the conservator resides. 

§ 7133. Notice 
7133. (a) Before the petition is heard, such notice as the court determines is 

reasonable shall be given to the minor's parents or guardian, or proof shall be made 
to the court that their addresses are unknown or that for other reasons the notice cannot 
be given. 

(b) No liability accrues to a parent or guardian not given actual notice, as a result 
of voiding or rescinding the declaration of emancipation, until that parent or guardian 
is given actual notice. 

Comment. Section 7133 continues subdivision (b) offonner Civil Code Section 65 and 
a portion of the fourth sentence offonner Civil Code Section 69 without substantiv:e change. 

§ 7134. Court order 
7134. If the petition is sustained, the court shall forthwith issue an order voiding or 

rescinding the declaration of emancipation, which shall be Ided·by the county clerk. 

Comment. Section 7134 continues the fust sentence of subdivision (d) of former Civil 
Code Section 65 and a portion of the fourth sentence of former Civil Code Section 69. 

§ 7135. Effect ofvoiding or rescission on contract and property rights 
7135. Voiding or rescission of the declaration of emancipation does not alter any 

contractual obligation or right or any property right or interest that arose during the 
period that the declaration was in effect. 

Comment. Section 7135 continues subdivision (e) offonner Civil Code Section 65 and 
the second sentence of fonner Civil Code Section 69 without substantive change. 

Article 4. Identification Cards and Information 
§ 7140. Department of Motor Vehicles records system and identification cards 
§ 71 41. Good faith reliance on identif"lcation card 
§ 7142. Protection of public entities and public employees 
§ 7143. Notice of Department of Motor Vehicles if.declaration voided or rescinded 
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§ 7140. Department of Motor Vehicles records system and identification cards 
7140. On application of a minor declared emancipated under this chapter, the 

Department of Motor Vehic1esshall enter identifying information in its law enforcement 
computer networlc, and the fact of emancipation shall be stated on the department's 
identification card issued to the emancipated minor. 

Comment. Section 7140 continues the se<:ond sentence of subdivision (d) of former Civil 
Code Section 64 without substantive change. 

§ 7141. Good faith reliance on identification card 
7141. A person who, in good faith, has examined a minor's identification card and 

relies on a minor's representation that the minor is emancipated. has the same rights' 
and obligations as if the minor were in fact emancipated at the time of the representation. 

Comment. Section 7141 continues former Civil Code Section 66 without substantive 
change. 

§ 7142. Protection of public entities and public employees 
7142. No public entity or employee is liable for any loss orinjury resulting directly 

or indirectly from false or inaccurate information contained in the Department of 
Motor Vehicles records system or identification cards as provided in this part. 

Comment. Section 7142 continues fonner Civil Code Section 68 witho\lt substantive 
change. 

§ 7143. Notice of Department of Motor Vehicles if declaration voided or 
rescinded 

7143. H a declaration of emancipation is voided or rescinded, notice shall be sent 
inunediately to the Department of Motor Vehicles which shall remove the information 
relating to emancipation in its law enforcementcomputernetworlc. Any identification 
card issued stating emancipation shall be invalidated. 

Comment. Section 7143 continues the second and third senteDceS of subdivision (d) of 
fonner Civil Code Section 65 and a portion of the fourth sentence of former Civil Code 
Section 69 without substantive change. 

Note: Who notifies the Department of Motor Vehicles? The court clerk? Should this 
be made clear? 
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DMSION 16. ADOPTION 
Note: Minor language changes made in this division are too numerous to be 

specifkaUy noted in every case. Most changes are made for stylistic consistency and to 
contonn with modern drafting conventions. For example, ''may not" is prohibitory and 
is used in place of ''shaD not" and "cannot," and the use of personal pronouns has been 
minimized. Other changes are made for internal consistency, such as changing best 
"interests" to best "interest" of the child, and using "adoption petition" instead of 
"petition for adoption." Surplus language is omitted where possible, such as by 
omitting references to the "superior" court in sections that do not govern the ruing of 
a petition. In many places, a defined term has been substituted for equivalent language, 
such as using "prospective adoptive parent" for ''person adopting" and other variations, 
and using "birth parent" in place of "birth father or mother." 
Part I. Defmitions 
Part 2. Adoption of unmarried minors 
Part 3. Adoption of adults and married minors 

§ 7500. Applicability of part 
§ 7503. "Adoptive parent" 
§ 7506. "Agency adoption" 
§ 7509. "Applicant" 
§ 7512. "Birth parent" 

PARTI. DE~ONS 

§ 7515. "DelegatedCOUDty adoption agency" 
/"' ~ § 7518. "Department" 
(__ § 7521. "Full-service adoption agency" 

§ 7524. "Independent adoption" 
§ 7527. "Intercountry adoption" 
§ 7530. "Licensed adoption agency" 
§ 7533. "Noncustodial adoption agency" 
§ 7536. "Petitionee" 
§ 7539. "Place for adoption" 
§ 7542. "Prospective adoptive parent" 
§ 7545. "Special-needs child" 
§ 7548. "Stepparent adoption" 

§ 7500. Applicability of part 

7500. Unless the provision or context otherwise requires, the defInitions in this part 
govern the construction of this division. 

Comment. Section 7500 is new and is comparable to Section 50. Section 7500 supersedes 
the introductory clause offonuer Civil Code Section 220.20. The definitions in this part have 
been made applicable to both minor adoptions governed by Part 2 and adult adoptions 
governed by Part 3. 

§ 7503. "Adoptive parent" 

7503. "Adoptive parent" means a person who has obtained an order of adoption 0: 
a child or adult. 
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Comment. Section 7503 supersedes subdivision (a) offonnerCivil Code Section 220.20. 
The definition has been broadened to apply to adoptions of minors and adults. The reference 
in the former law to petitioning for an adoption order and the reference to f"mal decrees of 
adoption are omitted as surplus. The reference to children is also omitted as surplus. See 
Section 11 (singular includes plural). 

Note: The dermition o'''cbild" bas been omitted from tbis draft. Civil Code Section 
220.20( e) defines the term to mean a minor child. However, tbis definition does not add 
anything to tbe obvious meaning in most cases and is unnecessary because the respective 
procedural sections make clear who is covered. See, e.g., Section 7600. The definition 
is incomplete since it does not exclude married minon and is inaccurate as applied to 
Part 3 concerning adult adoptions.· Former Civil Code Section 221 attempted to 
provide several alternative definitions of cbild (including one where it meant adult). 
While this was more accurate tban its successor (Civil Code Section 220.20(e», it was 
cumbersome and was appropriately abandoned. 

§ 7506. "Agency adoption" 

7506. "Agency adoption" means the adoption of a child, other than an intercountry 
adoption, in which the department or a licensed adoption agency is a party to, or joins 
in, the adoption petition. 

Comment. Section 7506 continues subdivision (b) of former Civil Code Section 220.20 
without substantive change. The defmed term "licensed adoption agency" is used instead of 
the former reference to "an agency licensed by the department." For provisions relating to 
agency adoptions, see Chapter 2 (conunencing with Section 77(0) of Part 2. 

See also Sections 7518 ("department" defmed), 7527 ("intercountry adoption" defined), 
7530 ("licensed adoption agency" defined). 

§ 7509. "Applicant" 

7509. "Applicant" means a person who has submitted a written application to adopt 
a child from the department or a licensed adoption agency and who is being considered 
by the department or agency for the adoptive placement of a child. 

Comment. Section 7509 continues subdivision (c) of former Civil Code Section 220.20 
without change. See also Sections 7518 ("department" defined), 7530 ("licensed adoption 
agency" defined). 

Note: Could the ''and wbo ..... clause be omitted? The requirement of being under 
consideration does not seem to play any part in tbe substantive sections. See Sections 
7712, 7902, 7904, 7908. A review of sections where tbis definition is used may lead to 
tbe conclusion that tbis definition is unnecessary; it could be replaced by "prospective 
adoptive parent." 

§ 7512. "Birth parent" 

7512. "Birth parent" means the biological parent or, in the case of a person 
previously adopted, the adoptive parent. 

Comment. Section 7512 continues subdivision (d) offormerCivil Code Section 220.20 
without substantive change. "Person" is used in place of "child" since this definition applies 

402 

J 

""\ 
..-'. 



-
Division 16. Adoption § 7515 

to Pan 3 (commencing with Section 8300) concerning aduliadoptions. See also Section 7503 
("adoptive parent" defmed). . 

§ 7515. "Delegated county adoption agency" 
7515. "Delegated county adoption agency" means a licensed county adoption 

agency that has agreed to provide the services described in Chapter 3 (commencing 
with Section 7800). 

Comment. Section 7515 continues subdivision (f) offonner Civil Code Section 220.20 
without substantive change. See also Section 7530 ("licensed adoption agency" defined). 

§ 7518. "Department" 
7518. "Department" means the State Department of Social Services. 

Comment. Section 7518 continues subdivision (g) offonnel Civil Code Section 220.20 
without change. 

§ 7521. "Full-service adoption agency" 
7521. (a) "Full-service adoption agency" means a licensed entity engaged in the 

business of providing adoption services, which does aU of the following: 
(I) Assumes care, custody, and control of a child through relinquishment of the child 

to the agency or involuntary tennination of parental rights to the child. 
(2) Assesses the birth parents, prospective adoptive parents, or child. 

(~ (3) Places children for adoption. 
"- (4) Supervises adoptive placements. 

c 

(b) Private fuU-service adoption agencies shall be organized and opemted on a 
nonprofit basis. Full-service adoption agencies may provide services to birth parents 
or prospective adoptive parents ·pursuant to Section 7812 until January I, 1994. 

Comment. Sec.tion 7521 continues subdivision (h) of former Civil Code Section 220.20 
without substantive change. See also Sections 7512 ("birth parent" defined), 7542 ("prospective 
adoptive parent" defmed). 

§ 7524. "Independent adoption" 
7524. "Independent adoption" means the adoption of a child in which neither the 

department nor an agency licensed by the department is a party to, or joins in, the 
adoption petition. 

Comment. Section 7524 continues subdivision (i) of fonner Civil Code Section 220.20 
without change. Forprovisions relating to independent adoptions, see Chapter 3 (commencing 
with Section 7800) of Pan 2. 

See also Sections 7518 ("department" defmed), 7530 ("licensed adoption agency" 
defmed). 

§ 7527. "Intercountry adoption" 
7527. "Intercountry adoption" means the adoption of a foreign-born child for whom 

federal law makes a special immigration visa available. Intercountry adoption 
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includes completion of the adoption in the child's nativ.e country or completion of the 
adoption in this state. 

Comment. Section 7527 continues subdivision (j) oHormer Civil Code Section 220.20 
without substantive change. For provisions relating to intercountry adoptions, see Chapter 
4 (conunencing with Section 7900) of Pan 2. 

§ 7530. "Licensed adoption agency" 
7530. "Ucensed adoption agency" means an agency licensed by the department to 

provide adoption services, including a licensed county adoption agency and a licensed 
private adoption agency. 

Comment. Section 7530 continues subdivision (k) of fonner Civil Code Section 220.20 
without change. See also Section 7518 ("department" defined). 

§ 7533. "Noncustodial adoption agency" 
7533. (a) "Noncustodial adoption agency" means any licensed entity engaged in the 

business of providing adoption services, which does all of the following: 
(I) Assesses the prospective adoptive parents. 
(2) Cooperatively matches children freed for adoption, who are under the care, 

custody, and control of a licensed adoption agency, for adoption, with assessed and 
approved prospective adoptive parents. 

(3) Cooperatively suPervises adoptive placements with a full-service adoption 
agency, but does not disrupt a placement or remove a child from a placement. 

(b) Private noncustodial adoption agencies shall be organized and operated on a 
nonprofit basis. Noncustodial adoption agencies may provide services to birth parents 
or prospective adoptive parents pursuant to Section 7812 untillanuary 1, 1994. 

Comment. Section 7533 continues subdivision (1) of fonner Civil Code Section 220.20 
without substantive change. The reference to "prospective adoptive applicants" in subdivision 
(a)(2) has been changed to "prospective adoptive parents." See Section 7542 ("prospective 
adoptive parent" defined). See also Sections 7512 ("birth parent" defined), 7521 ("full
service adoption agency" defined), 7530 ("licensed adoption agency" defined), 7539 ("place 
for adoption" defined). 

§ 7536. "Petitioner" 
7536. "Petitioner" means a prospective adoptive parent who has rtIed an adoption 

petition with the court pursuant to this division. 
Comment. Section 7536 supersedes subdivision (n) offonner Civil Code Section 220.20. 

The reference to the "superior" coun and the venue language in the fonner provision have 
been omitted as sutplus. The proper coon for filing an adoption petition is specified in the 
appropriate procedural prov ision. See also Section 7542 ("prospective adoptive parent" 
defined). 

Note: This definition could be dropped. It is not needed and is inaccurate if applied 
in several contexts. See, e.g., Section 7615. 
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§ 7539. "Place for adoption" 

7539. "Place for adoption" means, in the case of an independent adoption, the 
selection of a prospective adoptive parent or parents for a child by the birth parent or 
parents. 

Comment. Section 7539 continues subdivision (0) offonner Civil Code Section 220.20 
without change. See also SC(;tions 7512 ("birth parent" de£med), 7524 ("independent 
adoption" defmed), 7542 ("prospective adoptive parent" defined). 

Note: There is some question whether this definition has any purpose, or if it is 
needed, whether it should be isolated from its limited context. It is used, in a different 
form, only in Sections 7812 (which is subject to a sunset clause) and 7813. The same 
terms are used in connection with intercountry adoptions in Sections 7910 and 7912, 
but the definition is restricted to independent adoptions. Confusion also may result 
because "placement" is used in a variety of settings. It is not clear whether "placement 
for adoption" such as in Section 7610 is covered by this definition. 

If this phrase is to be defined, it may be asked why related phrases such as "freed for 
adoption" or "relinquished for adoption" or "legally free" are not defined. 

§ 7542. "Prospective adoptive parent" 

7542. "Prospective adoptive parent" means a person who has fLIed or intends to fLIe 
a petition under Part 2 (commencing with Section 76(0) to adopt a child who has been 
or who is to be placed in the person's physical care or a petition under Part 3 
(commencing with Section 83(0) to adopt an adult. 

\~ Comment. Section 7542 restates the substance of subdivision (p) of fonner Civil Code 

c 

Section 220.20 and also applies the definition to adult adoptions. 

§ 7545. "Special-needs child" 

7545. "Special-needs child" means a child whose adoption without fmancial 
assistance would be unlikely because of adverse parental background, ethnic 
background, race, color, language, membership in a sibling group that should remain 
intact, mental, physical, medical, or emotional handiCaps, or age of three years or 
more. 

Comment. SC(;tion 7545 continues subdivision (q) offonner Civil Code Section 220.20 
without substantive change. 

§ 7548. "Stepparent adoption" 

7548. "Stepparent adoption" means the adoption of a child by a stepparent where 
one birth parent retains custody and control of the child. 

Comment. Section 7548 continues subdivision (r) offonnerCivil Code Section 220.20 
without substantive change. For provisions relating to stepparent adoptions, see Chapter 5 
(commencing with Section 8000) of Pan 2. 

See also Section 7512 ("birth parent" defined). 
Note: This definition omits the ilJlportant requirement in Section 8000 that the 

stepparent be married to the custodial birth parent. This raises the issue of the purpose 
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of this definition since it is inoomplete and inaccurate. Jt would be better to provide that 
a stepparent adoption is an adoption under Cbapter 5, ilit needs definition at all. See, 
e.g., Section 7610(c). 

PART 2. ADOPTION OF UNMARRIED MINORS 
Chapter 1. General provisions 
Chapter 2. Agency adoptions 
Chapter 3. Independent adoptions 
Chapter 4. Intercountry adoptions 
Chapter 5. Stepparent adoptions 
Chapter 6. Vacation of adoption 
Chapter 7. Disclosure of information 

CHAPTERl. GENERALPROV~IONS 
Note: Tbis draft does not oontinue the legislative findings in CivU Code Section 

220.10. For the most part, tbose findings are spedfic to the reorganization of adoption 
statutes by 1990 Cal. Stat. cb.1363. Family Code Section 2 serves the same purpose as 
Civil Code Section 120.10(b) ooncernlng tbe continuation of prior law and precedent. 
§ 7600. Minon eligible for adoption 
§ 7601. Required age difference between adoptive parents and child 
§ 7602. Consent of child over 12 
§ 7603. Consent of spouse of married adoptive parent 
§ 7604. Consent of parents 
§ 760S. Consent of mother 
§ 7606. Exception to requirement of parental consent ~ 

§ 7607. Required provisions in forms ...J 
§ 7608. Regulations concerning medical reports 
§ 7609. Advertising by unlicensed person prohibited 
§ 7610. Accounting report 
§ 7611. Oosed bearings 
§ 7612. Examination by court; agreement; order of.adoption 
§ 7613. Appearance by counsel for adoptive parent in military or Red Cross service 
§ 7614. Certificate of adoption 
§ 7615. New birth certificate naming deceased spouse 
§ 7616. Relationship l!etween adopted child and adoptive parents 
§ 7617. Responsibility of birth parents terminated 
§ 7618. Name ofcbild 
§ 7619. Children of Indian ancestry 

§ 7600. Minors eligible ror adoption 

7600. An unmarried minor may be adopted by an adult as provided in this part. 
Comment. Section 7600 restates fonner Civil Code Section 221.10 without substantive 

change and supersedes subdivision (e) of fonner Civil Code Section 220.20. The language 
of this section has been simplified. 
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§ 7601. Required age difference between adoptive parents and child 

7601. (a) Except as otherwise provided in subdivision (b), a prospective adoptive 
parent or parents shall be at least 10 years older than the child 

(b) If the court is satisfied that the adoption of a child by a stepparent, or by a sister, 
brother, aunt, uncle, or cousin-gennan and, if that person is married, by that person 
and his or her spouse, is in the best interest of the parties and is in the public interest, 
it may approve the adoption without regard to the ages of the child and the prospective 
adoptive parent or parents. 

Comment. Section 760 1 continues fonner Civil Code Section 221.12 without substantive 
c~e. In subdivision (a), "person adopting a child" has been changed to "prospective 
adoptive parent or parents" for consistency with other provisions. As revised, subdivision 
(a) provides that both prospective adoptive parents are subject to the 10-year age difference 
rule. See Section 7542 ("prospective adoptive parent" defined). 

§ 7602. Consent of child over 12 

7602. The consent of a child, if over the age of 12 years, is necessary to the child's 
adoption. 

Comment. Section 7602 continues fonnerCivil Code Section 221.13 without substantive 
change. 

§ 7603. Consent of spouse of married adoptive parent 

7603. A married person, not lawfully separated from his or her spouse, may not 
adopt a child without the consent of the spouse, provided that the spouse is capable 
of giving that consent. 

Comment. Section 7603 continues fonnerCivil Code Section 221.14 without substantive 
change. The language of this section has been simplified by eliminating paired references 
to husband and wife. 

§ 7604. Consent of parents 

7604. (a) Except as provided in subdivision (b) and in Section 7605, a child having 
a presumed father under Section 1711 may not be adopted without the consent of the 
child's birth parents, if living. 

(b) If one birth parent has been awarded custody by judicial decree, or has custody 
by agreement of both parents, and the other birth parent for a period of one year 
willfully fails to communicate with and to pay for the care, support, and education of 
the child when able to do so, then the birth parent having sole custody may consent 
to the adoption, but only after the birth parent not having custody has been served with 
a copy of a citation in the manner provided by law for the service of a summons in a 
civil action that requires him or her to appear at the time and place set for the 
appearance in court under Section 7718, 7823, 7913, or 8007. 

(c) Failure ofa birth parent to pay for the care, support, and education of the child 
for the period of one year or failure of a birth parent to communicate with the child 
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for the period of one year is prima facie evidence ftlat the failure was willful and 
without lawful excuse. 

Comment. Section 7604 continues the fust three sentences of former Civil Code Section 
221.20 without substantive change. The word "birth" has been added preceding "parents" 
in subdivision (8) for consistency with the remainder of this section. The reference in 
subdivision (b) to the "parent having custody alone" has been changed to the "parent having 
sole custody" for consistency with the language of Sections 7700, 7814, and 8003 .. See also 
Section 7512 (''birth parent" defined). 

Note: Does "birtb parent" include adoptive p~ent bere? Civil Code Section 2Z1.l0 
requires consent of "parents." . 

The numberofsections listed at tbeend olsubdivision (b) is sbortertban in Civil Code 
Section ll1.l0 because only the relevant sections are listed, not general sections that 
have no independent autbority, sucb as Sections 7fill.(general provision concerning 
examination by court) and 7613 (appearance by counsel lor adoptive parent absent 
because of military se"ice). 

§ 7605. Consent 01 motber 

7605. Except as provided in Section 7604, a child not having a presumed father 
under Section 1711 may not be adopted without the consent of the child's mother, if 
living. 

Comment. Section 7605 continues the fourth sentence of former Civil Code Section 
221.20 without substantive change. 

§ 7606. Exception to requirement 01 parental consent 

7606. Notwithstanding Sections 7604 and 7605, the consent of a birth parent is not 
necessary in the following cases: 

(a) Where a birth parent has been judicially deprived of the custody and control of 
the child (1) by a court order declaring the child to be free from the custody and control 
of either or both birth parents pursuant to Part 3 (conunencing with Section 3200) of 
Division 10 of this code, or Section 366.25 or 366.26 of the Welfare and Institutions 
Code, or (2) by a similar order of a court of another jurisdiction, pursuant to a law of 
that jurisdiction authorizing the order. 

(b) Where a birth parent has, in a judicial proceeding in another jurisdiction, 
voluntarily surrendered his or her right to the custody and control of the child pursuant 
to a law of that jurisdiction providing for the surrender. 

(c) Where a birth parent has deserted the child without provision for identification 
of the child. 

(d) Where a birth parent has relinquished the child for adoption as provided in 
Section 7700. 

(e) Where a birth parent has relinquished the child for adoption to a licensed or 
authorized child-placing agency in another jurisdiction pursuant to the law of that 
jurisdiction. 
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Comment. Section 7606 continues the last sentence of the first paragraph and subdivisions 
(a)-(c) offormer Civil Code Section 221.20 without substantive change. "Birth parent"'has 
been substituted for references to "birth father or mother" in this section. See Section 7512 
("birth parent" defined). See also Section 7530 (''licensed adoption agency" dermed). 

§ 7607. Required provisions in forms 
7607. All fonns adopted by the department authorizing the release of an infant from 

a health facility to the custody of persons other than the person entitled to custody of 
the child pursuant to Section 3000 and authorizing these other persons to obtain 
medical care for the infant shall contain a statement in boldface type delineating the 
various types of adoptions available, and the birth parents' rights with regard thereto, 
including, but not limited to, rights with regard to revocation of consent to adoption. 

Comment. Section 7607 continues former Civil Code Section 221.30 without substantive 
change. See also Sections 7512 ("birth parent" defined), 7518 ("department" defined). 

§ 7608. Regulations concerning medical reports 
7608. (a) The department shall adopt regulations specifying the form and content 

of the repons required by Sections 7706, 7817, and 7909. In addition to any other 
material that may be required by the department, the form shall include inquiries 
designed to elicit information on any illness, disease, or defect of a genetic or 
hereditary nature. 

(b) All licensed adoption agencies and delegated county adoption agencies shall 
cooperate with and assist the department in devising a pIan that will effectuate the 
effective and discreet transmission to adoptees or prospective adoptive parents of 
peninent medical information reponed to the department or the licensed adoption 
agency or delegated county adoption agency, upon the request of the person reponing 
the medical information. 

Comment. Section 7608 continues former Civil Code Sections 222.26(b), 224.70(b), and 
226.35(b) without substantive change. See also Sections 7515 ("delegated county adoption 
agency" dermed), 7518 ("department" dermed), 7530 (''licensed adoption agency" defined), 
7542 ("prospective adoptive parent" defIned). 

§ 7609. Advertising by unlicensed person prohibited 
7609. (a) Any person or organization that, without holding a valid and unrevoked 

license to place children for adoption issued by the department, advenises in any 
periodical ornewspaper, by radio, or other public medium, that he, she, or it will place 
children for adoption, or accept, supply, provide, or obtain children for adoption, or 
that causes any advenisement to be published in or by any public medium soliciting, 
requesting, or asking for any child or children for adoption is guilty of a misdemeanor. 

(b) Any person, other than a birth parent, or any organization, association, or 
cOlporation that, without holding a valid and unrevoked license to place children for 
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adoption issued by the department, places any child for adoption is guilty of a 
misdemeanor.' . 

Comment. Section 7609 continues fonner Civil Code Section 221.40 without substantive 
change. See also Sections 7512 ("birth parent" dermed), 7518 ("department" defined), 7539 
("place for adoption" defined). 

Note: Subdivisions <a) and (b) are not consistently drafted. E.g., association and 
corporation are not mentioned in (a). 

§ 7610. Accounting report 

7610. (a) The petitioners in a proceeding for adoption of a child shall iIle with the 
court a full accounting report ofall disbursements of anything of value made or agreed 
to be made by them or on their behalf in connection with the birth of the child, the 
placement of the child with the petitioners, any medical or hospital care received by 
the child's birth mother or by the child in connection with the child's birth, any other 
expenses of either birth parent, or the adoption. The accounting report shall be made 
under penalty of perjury and shall be submitted to the court on or before the date set 
for the hearing on the adoption petition, unless the court grants an extension of time. 

(b) The accounting report shall be itemized in detail and shall show the services 
relating to the adoption or to the placement of the child for adoption that were received 
by the petitioners, by either birth parent, by the child, or by any other person for whom 
payment was made by or on behalf of the petitioners. The report shall also include the 
dates of each payment, the names and addresses of each attorney, doctor, hospital, ) 
licensed adoption agency, or other person or organization who received any funds of 
thepetiticiners in connection with the adoption or the placement of the child with them, 
or participated in any way in the handling of those funds, either directly or indirectly. 

(c) This section does not apply to an adoption by a stepparent where one birth parent 
or adoptive parent retains custody and control of the child. 

Comment. Section 7610 continues fonnerCivil Code Section 221.50 without substantive 
change. See also Sections 7503 ("adoptive parent" defined), 7512 (''birth parent" defined), 
7530 ("licensed adoption agency" defined), 7536 ("petitioner" defined), 7539 ("place for 
adoption" defmed). 

Note: Subdivision (c) ignores the definitions of ''stepparent adoption" and "birth 
parent". 

§ 7611. Closed bearings 

7611. All court hearings in an adoption proceeding shall be held in private, and the 
court shall exclude all persons except the officers of the court, the parties, their 
witnesses, counsel, and representatives of the agencies present to perform their 
official duties under the law governing adoptions. 

Comment. Section 7611 continues fonner Civil Code Section 221.60 without substantive 
change. The reference to the "superior" court has been omitted as surplus. The appropriate 
court for adoption proceedings is governed by the specific procedure. See Sections 7713 
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(petition for agency adoption), 7802 (petition for independent adoption), 7911 (petition for C intercountry adoption), 8000 (petition for stepparent adoption). 

c 

§ 7612. Examination by court; agreement; order of adoption 

7612. (a) The court shall examine all persons appearing before it pursuant to this 
part. The examination of each person shall be conducted separately but within the 
physical presence of every other person unless the court, in its discretion, orders 
otherwise. 

(b) The prospective adoptive parent or parents shall execute and acknowledge an 
agreement in writing that the child will be treated in all respects as their lawful child. 

(c) H satisfied that the interest of the child will be promoted by the adoption, the court 
may make and enter an order of adoption of the child by the prospective adoptive 
parent or parents. 

Comment. Section 7612 continues fonnerCivil Code Section 221.63 withoutsubstantive 
change, except for the last pan of subdivision (c) oftli.e fonnerprovision, which is continued 
in Section 7616. "Prospective adoptiv.e parent" is used in place of the reference to "party 
adopting." See Section 7542 ("prospective adoptive parent" defmed). See also Section 7503 
("adoptive parent" defmed), 

§ 7613. Appearance by counsel for adoptive parent in military or Red Cross 
service 

7613. (a) H the prospective adoptive parent is commissioned or enlisted in the 
military service, or auxiliary thereof, of the United Stales, or of any of its allies, or in 
the American Red Cross, so that it is impossible or impracticable, because of the 
prospective adoptive parent's absence from this state, or otherwise, to make an 
appearance in person, and the circumstances are established by satisfactory evidence, 
the appearance may be made for the prospective adoptive parent by counsel, 
commissioned and empowered in writing forthat purpose. The power of attorney may 
be incorporated in the adoption petition. 

(b) Where the prospective adoptive parent is pennitted to appear by counsel, the 
agreement may be executed and acknowledged by the counsel, ormay be executed by 
the absent party before a notary public, or any other person authorized to take 
acknowledgments including the persons authorized by Sections 1183 and 1183.5 of 
the Civil Code. 

(c) Where the prospective adoptive parent is pennitted to appear by counsel, or 
otherwise, the court may, in its discretion, cause an examination of the prospective 
adoptive parent, other interested person, or witness to be made upon deposition, as it 
deems necessary. The deposition shall be taken upon commission, as prescribed by 
the Code of Civil Procedw-e, and the expense thereof shall be borne by the petitioner. 

(d) The petition, relinquishment or consent, agreement, order, report to the court 
from any investigating agency, and any power of attorney and deposition shall be filed 
in the office of the county clerk. 
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(e) The provisions of this section pennitting an appearance through counsel are 
equally applicable to the spouse of a prospective adoptive parent who resides with the 
prospective adoptive parent outside this state. 

(f) Where, pursuant to this section, neither prospective adoptive parent need appear 
before the coun, the child proposed to be adopted need not appear. lithe law otherwise 
requires that the child execute any document during the course of the hearing, the child 
may do so through counsel. 

(g) Where none of the parties appears, the coun may not make an order of adoption 
until after a report has been fJled with the coun pursuantto Section 7715, 7807,7914, 
or 8001. 

Comment. Section 7613 continues fonnerCivil Code Section 221.65 without substantive 
change. See also Section 7542 ("prospective adoptive pareDt" defined). 

Note: The reference in subdivision (c) to a taking a deposition on commission "as 
prescribed by the Code of Civil Procedure" is not clear. 

There is no comparable provision for appearance in the case of an adult adoption. 

§ 7614. Certificate of adoption 

7614. Upon the request of the adoptive parents or the adopted child, a county clerk 
may issue a certificate of adoption that states the date and place of adoption, the 
birthday of the child, the names of the adoptive parents, and the name the child has 
taken. Unless the child has been adopted by a stepparent, the certificate shall not state 
the name of the birth parents of the child 

Comment. Section 7614 continues former Civil Code Section 221. 70 without substantive 
change. See also Section 7503 ("adoptive parent" defmed), 7512 ("binh parent" defined). 

Note: There is no comparable provision for a certificate of adoption In the case of an 
adult adoption. 

§ 7615. New birth certificate naming deceased spouse 

7615. (a) Notwithstanding any other law, an action may be brought in the superior 
court of the county in which the petitioner resides for the pmpose of obtaining for a 
child adopted by the petitioner a new birth certificate specifying that a deceased 
spouse of the petitioner who was in the home at the time of the initial placement of the 
child is a parent of the child. 

(b) In an adoption proceeding, the petitioner may request that the new birth 
certificate specify that a deceased spouse of the petitioner who was in the home at the 
time of the initial placement of the child is a parent of the child. 

(c) The inclusion of the name of a deceased person in a birth cenificale issued 
pursuant to a coun order under this section does not affect any matter of testate or 
intestate succession, and is not competent .evidence on the issue of the relationship 
between the adopted child and the deceased person in any action or proceeding. 
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Comment. Section 7615 continues fonnerCivil Code Section 221.72 without substantive 
change. The reference to an "action for adoption" in subdivision (b) has been changed to 
"adoption proceeding" for consistency with the language of this part. 

Note: This isa section where the word ''petitioner'' is used, butnotin the sense defined 
in Section 7536. 

§ 7616. Relationship between adopted child and adoptive parents 

7616. After adoption, the adopted child and the adoptive parents shall sustain 
towards each other the legal relationship of parent and child and have all the rights and 
are subject to all the duties of that relationship. 

Comment. Section 7616 continues without substantive change the last part of subdivision 
(c) offonnerCivil Code Section 221.63 and the second sentence offonner Civil Code Section 
221.74. See also Section 7503 ("adoptive parent" defmed). 

Fora comparable provision, see Section8305 (relationship in adoption of adults and 
married minors). 

§ 7617. Responsibility of birth parents terminated 

7617. The birth parents of an adopted child are, from the time of the adoption, 
relieved of all parental duties towards, and all responsibility for, the adopted child, and 
have no right over the child. 

Comment. Section 7617 continues fonnerCivil Code Section 221.76 without substantive 
change. See also Section 7512 ("birth parent" defmed). 

For a comparable provision, see Section 8306 (responsibility ofbirth parents of adults and 
unmarried minors). 

§ 7618. Name of child 

7618. A child adopted pursuant to this part may take the family name of the adoptive 
parent. 

Comment. Section 7618 continues the flCSt sentence offonner Civil Code Section 221.74 
without substantive change. See also Section 7503 ("adoptive parent" defined). 

For a comparable provision, see Section 8304 (name of adopted adult). 

§ 7619. Children of Indian ancestry 

7619. The department shall adopt rules and regulations it detennines are reasonably 
necessary to ensure that the birth parent or parents of Indian ancestry, seeking to 
relinquish a child for adoption, provide sufficient information to the department or to 
the licensed adoption agency so that a certificate of degree of Indian blood can be 
obtained from the Bureau ofindianAffairs. The department shall immediately request 
a certificate of degree of Indian blood from the Bureau of Indian Affairs upon 
obtaining the information. A copy of all documents pertaining to the degree of Indian 
blood and tribal enrollment, including a copy of the certificate of degree of Indian 
blood, shall become a pennanent record in the adoption files and shall be housed in 
a central location and made available to authorized personnel from the Bureau of 
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Indian Affairs when required to detennine the adopted person's eligibility to receive 
services or benefits because of the adopted person's status as an Indian. This 
information shall be made available to the adopted person upon reaching the age of 
majority. 

Comment. Section 7619 continues fonner Civil Code Section 221.80 without substantive 
change. See also Sections 7512 ("birth parent" defmed), 7518 ("department" defmed), 7530 
("licensed adoption agency" defined). 

CHAFfER 2. AGENCY ADOPTIONS 
§ 7700. Relinquishment of child to department or licensed adoption agency 
§ 7701. Information 10 binh parents on status ofadoption 
§ 7702. Statement to birth parents at lime of relinquishment 
§ 7703.Notice 10 birth parent on tenninalion of parental rights 
§ 7704. Custody by department or licensed adoption agency; petition only by prospective adoptive 

parents; consideration of long-tenn foster parents 
§ 7705. Consent 10 adoption of child; deceased persons; court order granting agency custody; 

guardian appointed 
§ 7706. Medical report on child and biological parents 
§ 7707. Photo-listing service 
§ 7708. Placement preferences regarding racial, ethnic, and religious background 
§ 7709. Good cause DOt 10 follow rules in Section 7708 
§ 7710. Search for families meeting racial or ethnic criteria 
§ 7711. Applicability of racial or ethnic criteria 
§ 7712. Investigation of prospective adoptive parents 
§ 7713. Adoption petition and order 
§ 7714. Concealment or removal of child from county 
§ 7715. Report of department or agency 
§ 7716. Fee 
§ 7717. Copy of report or findings 10 petitioner or attorney 
§ 7718. Appearance of prospective adoptive parents and child 
§ 7719. Notice to department of motion to withdraw or dismiss petition 
§ 7720. Unfavorable recommendation by department or agency 

§ 7700. Relinquishment of child to department or licensed adoption agency 
7700. <a) Either birth parent may relinquish a child to the department or a licensed 

adoption agency for adoption by a written statement signed before two subscribing 
witnesses and acknowledged before an authorized official of the department or 
licensed adoption agency. The relinquishment, when reciting that the person making 
it is entitled to the sole custody of the child and duly acknowledged before the officer, 
is prima facie evidence of the right of the person making it to the sole custody of the 
child and the person's sole right to relinquish. 

(b) A birth parent who is a minor has the right to relinquish his or her child for 
adoption to a licensed adoption agency, and the relinquishment is not subject to 
revocation by reason of the minority. 
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(c) If a birth parent resides outside this state and the child is being cared for and is 
placed for adoption by a licensed adoption agency, the birth parent may relinquish the 
child to the agency by a written statement signed by the birth parent before a notary 
on a fonn prescribed by the agency, and previously signed by an authorized official 
of the agency, which signifies the willingness of the agency to accept the relinquishment. 

(d) The relinquishment authorized by this section has no effect until a certified copy 
is fIled with the department. Upon fIling with the department, the relinquishment is 
fmal and may be rescinded only by the mutual consent of the adoption agency and the 
birth parent or parents relinquishing the child. 

(e) The filing of the relinquishment with the department tenninates all parental 
rights and responsibilities with regard to the child. 

Comment. Section 7700 continues former Civil Code Section 222.10without substantive 
change. "8 irth parent" has been substituted for "birth father or mother." See Sections 7 512 
("birth parent" dermed). . 

See also Section 7518 ("department" defined), 7530 ("licensed adoption agency" defined). 
Forre1atedprovisions, see Sections 7809 (consent to independent adoption), 8003 (consent 

to stepparent adoption). 

§ 7701. Information to birth parents on status of adoption 
7701. At or before the time a relinquishment is signed, the department or licensed 

adoption agency shall advise the birth parent signing the relinquishment, verbally and 
in writing, that he or she may, at any time in the future, request from the department 
or agency all known infonnation about the status of the child's adoption, except for 
personal, identifying infonnation about the adoptive family. The birth parent shall be 
advised that this information includes, but is not limited to, all of the following: 

(a) Whether the child has been placed for adoption. 
(b) The approximate date that an adoption was completed. 
(c) If the adoption was not completed or was vacated, for any reason, whether 

adoptive placement of the child is again being considered. 
Comment. Section 7701 continues former Civil Code Section 222.13 without substantive 

change. See also Se<:tions 7512 ("birth parent" dermed), 7518 ("department" dermed), 7530 
("licensed adoption agency" dermed). 

For a comparable provision, see Section 7813 (request for information on status of 
independent adoption). 

§ 7702. Statement to birth parents at time of relinquishment 
7702. (a) The department shall adopt a stalementto be presented to the birth parents 

at the time a relinquishment is signed and to prospective adoptive parents at the time 
of the home study. The statement shall, in a clear and concise manner and in words 
calculated to ensure the confidence of the birth parents in the integrity of the adoption 
process, communicate to the birth parents of a child who is the subject of an adoption 
petition all of the following facts: 
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(1) It is in the child's best interest that the birth parent keep the department or 
licensed adoption agency to whom the child was relinquished for adoption informed 
of any health problems that the parent develops that could affect the child. 

(2) It is extremely important that the birth parent keep an address current with the 
department or licensed adoption agency to whom the child was relinquished for 
adoption in order to pennit a response to appropriate inquiries concerning medical or 
social history. 

(3) Section 8203 of the Family Code authorizes a person who has been adopted and 
who attains the age of21 to request disclosure of the name and address of the adoptee's 
birth parents. Consequently, it is of the utmost importance that the birth parent indicate 
whether to allow this disclosure by checking the appropriate box provided on the form. 

(4) The birth parent may change the decision whether to pennit disclosure of the 
birth parent's name and address, at any time, by sending a notarized letter to that effect, 
by certified mail, return receipt requested, to the department or to the licensed 
adoption agency that joined in the adoption petition. 

(5) The relinquishment will be flIed in the office of the county clerk of the county 
in which the adoption takes place. The file is not open to inspection by any persons 
other than the parties to the adoption proceeding, their attorneys, and the department, 
except upon order of a judge of the superior court. 

(b) The department shlill adopt a form to be signed by the birth parents at the time 
the relinquishment is signed, which shall provide as follows: 

"Section 8203 of the Family Code authorizes a person who has been adopted and 
who attains the age of21 to make a request to the State Department of Social Services, 
or the licensed adoption agency that joined in the adoption petition, for the name and 
address ofthe adoptee's birth parents. Indicate by checking one ofthe boxes below 
whether or not you wish your name and address to be disclosed: 

Q YES 
Q NO 
Q UNCERTAIN AT TInS TIME; Wll.L NOTIFY DEPARTMENT OR 

AGENCY AT LATER DATE" 
Comment. Section 7702 continues fonner Civil Code Section 222.15 without substantive 

change. The statement concerning the requirements of Section 8203 has been revised to 
confonn to the language of that section. Accordingly, for example, "petition" has been 
changed to "request." The "uncertain" option in the fonn language has been revised to refer 
to the department or agency for consistency with the substantive provisions of this section. 

See also Sections 7512 ("birth parent" defmed), 7518 ("department" defined). 7530 
("licensed adoption agency" defmed), 7542 ("prospective adoptive parent" defmed). 

For a comparable provision, see Section 7818 (statement to birth parents in independent 
adoption). 
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§ 7703. Notice to birtbparent on termination of parental rigbts 

7703. When the parental rights of a birth parent are tenninated pursuant to Chapter 
5 (commencing with Section 1760) of Part 1 of Division 5 or Part 3 (commencing with 
Section 3200) of Division 10 of this code or pursuant to Section 366.25 or 366.26 of 
the Welfare and Institutions Code, the department or licensed adoption agency 
responsible for the adoptive placement of the child shall send a written notice to the 
birth parent, if his or her address is known, that contains the following statement: 

"You are encouraged to keep the department or this agency infonned of your current 
address in order to pennit a response to any inquiry concerning medical or sociil.l. 
history made by or on behalf of the child who was the subject of the court action 
tenninating parental rights." 

Comment. Section 7703 continues fonnerCivil Code SectiOn 222.18 without substantive 
change. Some language changes have been made for consistency with Section 7819. See 
also Sections 7512 ("birth parent" defmed), 7518 ("department" defined), 7530 ("licensed 
adaption agency" defined). 

For a comparable provision, see Section 7819 (notice of tennination of parental rights in 
independent adoption). 

§ 7704. Custody by department or licensed adoption agency; petition only by 
prospective adoptive parents; consideration of long-term foster parents 

7704. (a) The department or licensed adoption agency to which a child has been 
freed for adoption by either relinquishment or tennination of parental rights is 
responsible forthe care of the child, and is entitled to tbe exclusive custody and control 
of the child until an order of adoption is granted. Any placement for temporary care, 
or for adoption, made by the department or a licensed adoption agency may be 
tenninated in its discretion at any time prior to the granting of an order of adoption. 
In the event of tennination of any placement for temporary care or for adoption, the 
child shall be returned promptly to the physical custody of the department or licensed 
adoption agency. 

(b) No petition may be filed to adopt a child relinquished to the department or a 
licensed adoption agency or a child decIaredfree from the custody and control of either 
or both birth parents and referred to the department or a licensed adoption agency for 
adoptive placement, except by the prospective adoptive parents with whom the child 
has been placed for adoption by the department or licensed adoption agency. Afterthe 
adoption petition has been fIled, the department or licensed adoption agency may 
remove the child from the prospective adoptive parents only with the approval of the 
court, upon motion by the department or licensed adoption agency afternotice to the 
prospective adoptive parents, supported by an affidavit or affidavits stating the 
grounds on which removal is sought. If the department or licensed adoption agency 
refuses to consent to the adoption of a child by the person or persons with whom the 
department or licensed adoption agency placed the child for adoption, the court may 
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nevertheless order the adoption if it fmds thatthe refusal to consent is not in the child's 
best interest. 

(c) Notwithstanding any other law, if the child has been in foster care for a period 
of more than four months, the child has substantial emotional ties to the foster parent 
or parents, the child's removal from the foster parent or parents would be seriously 
detrimental to the child's well-being, and the foster parent or parents make a written 
request to be considered to adopt the child, the foster parent or parents shall be 
considered with respect to the child along with all other prospective adoptive parents. 
The department or licensed adoption agency shall take into consideration any relevant 
factors that it deems necessary in determining which adoptive placement is in the 
child's best interest. 

(d) The decision of the department or licensed adoption agency for the adoptive 
placement of the child shall be presumed to be in the child's best interest. This 
presumption may be rebutted in an action, brought by the foster p~t or parents, by 
a preponderance of the evidence that foster care has been provided by the requesting 
foster parent or parents for more than four months, that the child has substantial 
emotional ties to the foster parent or parents, and that the adoptive placement of the 
child with someone other than the foster parent or parents would be seriously 
detrimental to the child's well-being. 

(e) Subdivisions (c) and (d) do not apply to a child who has been adjudged to be a 
dependent of the juvenile court pursuant to Section 300 of the Welfare and Institutions J 
Code. 

Comment. Section n04 continues fonnerCivil Code Section 222.20 without substantive 
change. In subdivision (a), the provision for return of physical custody to the department is 
new and is added for consistency with the rust sentence of the subdivision. The reference 
in subdivision (b) to the "superior" coun has been omitted as surplus. See Section 7713 
(petition in superior court). In subdivision (c), the reference to "prospective adoptive 
families" has been changed to the defined tenn "prospective adoptive parents." In 
subdivision (e), the fonner provision that "(t]his subdivision does not apply" to a child 
adjudged a dependent of the juvenile coun has been changed to "(s]ubdivisions (c) and (d) 
donor apply." This is consistent with fonner Section 224n of the Civil Code, the predecessor 
section of fonner Section 222.20. 

See also Sections 7512 ("birth parent" defmed), 7518 ("department" defmed), 7530 
("licensed adoption agency" defmed), 7542 ("prospective adoptive parent" defmed). 

Note: The language of this section concerning tbe manner of freeing a child for 
adoption implies tbat there is some means other than relinquishment or termination of 
parentalrigbts. It might be better to define ''free for adoption," just as "place for 
adoption" bas been defined (although that definition is limited to independent adoptions). 
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§ 7705. Consent to adoption of child; deceased persons; court order granting 
agency custody; guardian appointed 

7705. (a) Where a child is in the custody of a public agency or licensed adoption 
agency, if it is established that the persons whose consent to the adoption is required 
by law are deceased, an action may be brought by the department or a licensed 
adoption agency requesting the court to make an order establishing that the requesting 
agency has the right to custody and control of the child and the authority to place the 
child for adoption. The department or agency bringing the action shall give notice in 
the fonn prescribed by the court to all known relatives of the child up to and including 
the third degree of lineal or collateral consanguinity. 

(b) This section does not apply where a guardian of the person of the child has been 
appointed pursuant to nomination by a will. 

Comment. Section 7705 continues fonnerCivii Code Section 222.22 without substantive 
change. See also Sections 7518 ("department" defmed), 7530 ("licensed adoption agency" 
defined). 

Note: What does "public agency" in the first clause oftbis section refer to? It appears 
to be something more tban the "department" but the remainder of tbe section confers 
authority, explicitly and implicitly, only on the department and licensed adoption 
agencies. Should ''public agency" be changed to "department''? 

This section speaks in terms of degrees of relationship whereas Section 7601 uses the 
"cousin-german." 

§ 7706. Medical report on child and biological parents 

7706. (a) An agency may not place a child for adoption unless a written report on 
the child's medical background and, if available, the medical background of the 
child's biological parents so far as ascertainable, has been submitted to the prospective 
adoptive parents and they have acknowledged in writing the receipt of the report. 

(b) The report on the child's background shall contain all known diagnostic 
information, including current medical repons on the child, psychological evaluations , 
and scholastic information, as well as all known information regarding the child's 
developmental history and family life. 

Comment. Section 7706 continues fonner Civil Code Section 222.26(a) without 
substantive change. See also Section 7542 ("prospective adoptive parent" defined). 

For a comparable provision, see Section 7909 (medical report in intercountry adoption). 
Fora related provision, see Section 7817 (medical report in independent adoption). See also 
Sections 7608 (regulations concerning medical reports), 8202 (availability of medical 
reports). 

Note: The pbrase "written medical report" has been changed to "written report" 
since "medical" is redundant in light of the reference to the ''medical background." 
However, it should be noted that a similar change was made in the 1974 statute by 
amendment in 1980, only to be switched back in 1983. See former Civil Code § 2245. 
See also draft Sections 7817 and 7909. 
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1bis section refers C8$IIally to an ''agency.'' Presumably this means a licensed 
adoption agency, but since it is a prohibition, it might as well apply to aU agencies. Thus, 
the informal "agency" has been retained. 

§ 7707. Photo-listing service 
7707. (a) The department shall establish a statewide photo-listing service to serve 

all licensed adoption agencies in the state as a means of recruiting adoptive families. 
The department shall adopt regulations governing the operations of the photo-listing 
service and shall establish procedures for monitoring compliance with this section. 

(b) The photo-listing service shall maintain a book that, except as provided in this 
section, contains a photograph and description of each child who has been legally 
freed for adoption and whose case plan goal is adoption. Registration of children with 
the photo-listing service and notification by the licensed adoption agency of changes 
in a child's photo-listing status shall be reflected in the book within 30 working days 
of receipt of the registration or notification. 

(c) The photo-listing service shall be provided to all licensed adoption agencies, 
adoption support groups, and state, regional, and national photo-listings and exchanges 
requesting copies of the photo-listing service. 

(d) All children legally freed for adoption whose case plan goal is adoption shall be 
photo-listed, unless deferred as provided in subdivision (e) or (f). Ucensed adoption 
agencies shall send a recent photograph and description of each legally freed child to 
the photo-listing service within 15 working days of the time a child is legally freed for 
adoption. When adoption has become the case plan goal for a particular child, the 
licensed adoption agency may photo-list that child prior to the child's becorning 
legally freed for adoption. 

(e) A child shall be deferred from the photo-listing service when the child's foster 
parents or other identified individuals who have applied to adopt the child are meeting 
the licensed adoption agency 's requests forrequired documentation and are cooperating 
in the completion of a home study being conducted by the agency. 

(f) A child who is 12 years old or older may be deferred from the photo-listing 
service if the child does not consent to being adopted. 

(g) Within 15 working days following a one-year period in which a child is listed 
in the book, the licensed adoption agency shall submit a revised description and 
photograph of the child. 

(h) Ucensed adoption agencies shall notify the photo-listing service, by telephone, 
of any adoptive placements or of significant changes in a child's photo-listing status 
within two working days of the change. 

(i) The department shall establish procedures for semiannual review of the photo
listing status of all legally freed children whose case plan goal is adoption. including 
those who are registered with the photo-listing service and those whose registration 
has been deferred. 
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Comment. Section 7707 restates fonner Civil Code Section 222.30 without substantive 
change, The order of some provisions in this section has been changed. See also Sections 
7518 ("depanment" defmed), 7530 ("licensed adoption agency" defined). 

Note: This section uses a newpbrase-"Iegally freed children" -which presumably 
means children freed for adoption. It is not clear what "legally" means here. If it is 
important, why isn't it used in other sections concerning freeing children for adoption. 
See Sections 7704 and 7708. For the time being, however, the language has been 
retained out of an abundance of caution. 

§ 7708. Placement preferences regarding racial,ethnic, and religious background 

7708. Where a child is being considered for adoption, the following order of 
placement preferences regarding racial background and ethnic identification shall be 
used, subject to this section and Section 7709, in determining the placement of the 
child: 

(a) In the home of a relative. 
(b) If a relative is not available, or if plac~ent with available relatives is not in the 

child's best interest, with an adoptive family with the same racial background or ethnic 
identification as the child. If the child has a mixed racial or ethnic background, 
placement shall be made with a family of the racial or ethnic group with which the 
child has the more significant contacts. 

(c) If placement cannot be made under the rules set forth in this section within 90 
days from the time the child is relinquished for adoption orhas been declared free from 
parental custody or control, the child is free for adoption with a family of a different 
racial background or ethnic identification where there is evidence of sensitivity to the 
child's race, ethnicity, and culture. The child's religious background shall also be 
considered in determining an appropriate placement. Unless it can be documented 
that a diligent search meeting the requirements of Section 7710 for a family meeting 
the placement criteria has been made, a child may not be placed for adoption with a 
family of a different racial background or ethnic identification pwsuant to this 
subdivision. 

Comment. Section 7708 continues fonnerCivil Code Section 222.35 without substantive 
change. The cross-reference to Section 7709 in the introductory paragraph is new, but makes 
no substantive change. 

§ 7709. Good cause not to follow rules in Section 7708 

7709. A determination of good cause not to follow the rules provided in Section 
7708 may be based on one or more of the following considerations: 

(a) Request of the birth parent or parents, 
(b) Extraordinary physical or emotional needs of the child. 
(c) The child is legally free for adoption for a period exceeding 90 days, during 

which a diligent search was conducted, and no family meeting the placement 
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preference criteria is available forplacemenl Documentation is necessary in order to 
make a finding of good cause under this subdivision. 

(d) Application of the rules provided in Section 7708 would not be in Ihe child's best 
interest. 

Comment. Section 7709 reSlales fonner Civil Code Section 222.36 without substantive 
change, except that the documentation requirement in subdivision (c) has been limited to 
apply only to subdivision (c), as provided in fonner Civil Code Section 276.l(c). The 
reference to "birlh" parent in subdivision (a> is new. See Section 7512 ("birlh parent" 
defmed). 

Note: As to the phrase "legally free for adoption," see the Note foUowingSection 7707. 

§ 7710.· Search for families meeting racial or ethnic criteria 

7710. (a) The department shall adopt rules governing the diligent search required 
by subdivision (c) of Section 7708. 

(b) Every public and private adoption agency shall maintain records for the 
placement of each child to show that a diligent search has been conducted for families 
meeting the criteria of Section 7708 and in accordance with Ihe diligent search rules 
adopted by the department. In conducting a diligent search, each agency shall use all 
appropriate resources, as necessary, in a directed effort to recruit a family meeting the 
placement preference criteria through (I) Ihe use of all appropriate intra-agency and 
interagency, state, regional, and national exchanges and listing books, (2) child-
specific recruitment in electronic and printed media coverage, and (3) the use of .~ 

agency contacts with parent groups to advocate for specific waiting children. -) 
(c) Records of agencies maintained pursuant to this section may be reviewed upon 

request by the department. 

Comment. Section 7710 continues forrnerCivil Code Section 222.37 without substantive 
change. The requirernent that tbe depanment adopt rules in subdivision (a) has been separated 
from the requirement in former Civil Code Section 222.37 that agencies follow the rules 
adopted. See also Section 7518 ("department" defmed). 

§ 7711. Applicability of racial or ethnic criteria 

TIll. Sections 7708 to 7710, inclusive, apply only in detennining Ihe placement 
of a child who has been relinquished for adoption or has been declared free from the 
custody and control of Ihe birth parents. 

Comment. Section 7711 continues former Civil Code Section 222.38 without substantive 
change. The reference to "birth" parents has been added in subdivision (c> for clarity. See 
Section 7512 ("birth parent" defined). 

§ 7712. Investigation of prospective adoptive parents 

7712. (a) The department or licensed adoption agency shall require each person 
filing an application for adoption to be fmgerprinted and shall secure from an 
appropriate law enforcement agency any criminal record of that person to detennine \ 
whether the person has ever been convicted of a crime olher Ihan a minor traffic ...../ 
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violation. The department or licensed adoption agenoy may also secure the person's 
full criminal record, if any. 

(b) The criminal record, if any, shall be taken into consideration when evaluating the 
prospective adoptive parent, and an assessment of the effects of any criminal history 
on the ability of the prospective adoptive parent to provide adequate and proper care 
and guidance to the child shall be included in the report to the court. 

(c) Any fee charged by a law enforcement agency for fIngerprinting or for checking 
or obtaining the criminal record of the applicant shall be paid by the applicant. The 
department or licensed adoption agency may defer, waive, or reduce the fee when its 
payment would cause economic hardship to prospective adoptive parents detrimental 
to the welfare of the adopted child, when the child has been in the foster care of the 
prospective adoptive parents for at least one year, or if necessary for the placement of 
a special-needs child. 

Comment. Section 7712 continues follRerCivil Code Section 222.40 without substantive 
change. See also sections 7509 ("applicant" defmed), 7518 ("department" defined), 7530 
("licensed adoption agency" defined), 7542 ("pro~ctive adoptive parent" <termed), 7545 
("special-needs child" defined). 

For comparable provisions, see Sections 7811 (investigation in independent adoption), 
7908 (investigation in intercountry adoption). For a related provision, see Section 8001(a) 
(investigation in stepparent adoption). 

§ 7713. Adoption petition and order 
7713. (a) A person desiring to adopt a child may for that purpose petition the 

superior court of the county in which the petitioner resides. 1be court clerk shall 
immediately notify the department at Sacramento in writing of the pendency of the 
proceeding and of any subsequent action taken. 

(b) The caption of the adoption petition shall contain the names of the petitioners, 
but not the child's name. The petition shall state the child's sex and date of birth. The 
name the child had prior to adoption shall appear in the joinder signed by the adoption 
agency. 

(c) If the child is the subject of a guardianship petition, the adoption petition shall 
so state and shall include the caption and docket number or have attached a copy of 
the leiters of the guardianship or temporary guardianship. The petitioners shall notify 
the court of any petition for guardianship or temporary guardianship fLIed subsequent 
to the adoption petition. The guardianship proceeding shall be consolidated with the 
adoption proceeding. 

(d) The order of adoption shall contain the child's adopted name, but not the name 
the child had prior-to adoption. 

Comment. Section 7713 continues fOllRerCivil Code Section 222.70 without substantive 
change. The reference to an "action" for adoption has been changed to "proceeding" for 

r consistency with other provisions in this chapter. See also Section 7536 ("petitioner" 
,~_ dermed). 
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For comparable provisions, see Sections 7802 (petition for independent adoption), 7911 
(petition for intercountry adoption), 8000 (petition for stepparent adoption). 

Note: This sectioncouJd be redrawn to use ''prospective adoptive parent" rather than 
''person desiring to adopt." This sort of revision would also make the definition of 
''petitioner'' snrplus. 

§ 7714. Concealment or removal of child from county 

7714. (a) In no event may a child who has been relinquished for adoption be 
removed from the county in which the child was placed, by any person who has not 
petitioned to adopt the child, without first obtaining the written consent of the 
department or licensed adoption agency responsible for the child. 

(b) During the pendency of an adoption proceeding: 
(1) The child proposed to be adopted may not be concealed within the county in 

which the adoption proceeding is pending. 
(2) The child may not be removed from the county in which the adoption proceeding 

is pending unless the petitioners or other interested persons fult obtain permission for 
the removal from the court, after giving advance written notice of intent to obtain the 
court's permission to the department or licensed adoption agency responsible for the 
child. Upon proof of giving notice, permission may be granted by the court if, within 
a period of 15 days after the date of giving notice, no objections are fIled with the court 
by the department or licensed adoption agency responsible for the child IT the 
department or licensed adoption agency files objections within the is-day period, 
upon the request of the petitioners the court shall inunediately set the matter for 
hearing and give to the objector, the petitioners, and the party or parties requesting 
permission for the removal reasonable notice of the hearing by certified mail, return 
receipt requested. to the address of each as shown in the records of the adoption 
proceeding. Upon a fmding that the objections are without good cause, the court may 
grant the requested permission forremoval of the child. subjectto any limitations that 
appear to be in the child's best interest. 

(c) This section does not apply in any of the following situations: 
(1) Where the child is absent for a period of not more than 30 days from the county 

in which the adoption proceeding is pending, provided that a notice ofrecommendation 
of denial of petition has not been personally served on the petitioners and that the court 
has not issued an order prohibiting the child's removal from the county pending 
consideration of any of the following: 

(A) The suitability of the petitioners. 
(8) The care provided the child. 
(C) The availability of the legally required agency consents to the adoption. 
(2) Where the child has been returned to and remains in the custody and control of 

the child's birth parent or parents. 
(3) Where written consent for the removal of the child is obtained from the 

department or licensed adoption agency responsible for the child. 
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(d) A violation of this section is a violation of Section 280 of the Penal Code. 
(e) Neither this section nor Section 280 of the Penal Code may be construed to render 

lawful any act that is unlawful under any other applicable law. 

Comment. Section 7714 continues former Civil Code Section 222.50 without substantive 
change. In subdivision (a), the prohibition of removal "for any period of time" has been 
omitted as surplus. 

See also Sections 7512 ("birth parent" defined), 7518 ("department" defined), 7530 
("licensed adoption agency" defined), 7536 ("petitioner" defined). 

For comparable provisions, see SectionS 7803 (removal and concealment in independent 
adoption), 7912 (removal and concealment in intercountry adoption). 

Note: It is not clear, from reading this section, who the ''interested persons" might 
be. ''Petitioners" probably means prospective adoptive parents. 

§ 7715. Report of department or agency 
7715. The department or licensed adoption agency, whichever is a party to or joins 

in the petition, shall submit a full report of the facts of the case to the court. The 
department may also submit a report in those cases in which a licensed adoption 
agency is a party or joins in the adoption petition. 

Comment. Section 7715 continues former Civil Code Section 222.75 without substantive 
change. The language of this provision ahs been revised to use the mandatory "shall" in place 
of the former statement that "it shall be the duty" to submit the report. See also Sections 7518 
("department" def"med), 7530 ("licensed adoption agency" defined). 

For related provisions, see Sections 7807 (report of department or agency in independent 
adoption), 7914 (report of department or agency in intercountry adoption), 8001 (report of 
county welfare department or probation officer in stepparent adoption). 

Note: The phrase ''it shall be the duty" of the department has been changed to the 
department "shall" in line with standard drafting practices. The language dates from 
the enactment of the original section (see,e.g., Civil Code § 226.6) and it does not appear 
to have any special purpose. 

Similar "duty" language has also been revised in draft Sections 7806, 7807, and 8100. 

§ 7716. Fee 

7716. Where a petition is fIled for the adoption of a child who has been placed for 
adoption by a licensed county adoption agency or the department, the agency or 
department may, at the time of filing a favorable report with the court, require the 
petitioners to pay to the agency, as agent ofthe state, or to the department, a fee offive 
hundred dollars ($500). The agency or department may defer, waive, or reduce the 
fee if its payment would cause economic hardship to the prospective adoptive parents 
detrimental to the welfare of the adopted child, if the child has been in the foster care 
of the prospective adoptive parents for at least one year, or if necessary for the 
placement of a special-needs child. 
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Comment. Section 7716 continues former Civil Code Section 222.72 without substantive 
change. See also Sections 7503 ("adoptive parent" defmed), 7518 ("department" dermed), , 
7542 ("prospective adoptive parent" defmed). 7545 ("special-needs child" defined). J 

For relaled provisions, see Sections 7810 (fee for report in independent adoption), 8002 
(fee for report in stepparent adoption). 

§ 7717. Copy of report or findings to petitioner or attorney 

7717. H any report or fmdings are submitted to the court by the department or 
licensed adoption agency, a copy of the report or rIDdings, whether favorable or 
unfavorable, shall be given to the petitioner's attorney in the proceeding, if the 
petitioner has an attorney of record, or to the petitioner. 

Comment. Section 7717 continues fonner Civil Code Section 222.77 withoutsubstantive 
change. See also Sections 7518 ("department" defmed), 7530 ("licensed adoption agency" 
defmed). 7536 (''petitioner'' defined). 

For comparable provisions, see Sections 7821 (copy of report in independent adoption). 
7915 (copy of report in intercountry adoption). 

Note: The reference to "findings" appears to be surplus. Section ·7715 refers only to 
a "report." Can ''findings'' be omitted in tbe interest or simplicity and consistency? 

§ 7718. Appearance of prospective adoptive parents and child 

7718. The prospective adoptive parents and the child proposed to be adopted shall 
appear before the court pursuant to Sections 7612 and 7613. 

Comment. Section 7718 continues fonnerCivil Code Sections 221.62 and 222.78without 
substantive cbange. "Prospective adoptive parents" has been substituted for "person or 
persons desiring to adopt a child." See Section 7542 ("prospective adoptive parent" defmed). 

For comparable provisions, see Sections 7823 (appearance in independent adoptions), 
7913 (appearance in intercountry adoptions), 8007 (appearance in stepparent adoptions). 

Note: "Proposed adoptee" could be used in this section and elsewbere. nis language 
is used in the sections concerning adult adoptions. For the time being, however, phrases 
like "child proposed to be adopted" have been retained because they are customary and 
more concrete. 

§ 7719. Notice to department of motion to withdraw or dismiss petition 

7719. H the petitioners move to withdraw the adoption petition or to dismiss the 
proceeding, the court clerk shall immediately ROtify the department at Sacramento of 
the action. 

Comment. Section 7719 continues fonnerCivil Code Section 222.80 without substantive 
change. See also Section 7518 ("department" defmed), 7536 ("petitioner" defmed). 

For a comparable provision, see Section 8oo6(a) (nolice of withdrawal or dismissal in 
stepparent adoption). For related provisions, see Sections 7804 (notice of withdrawal or 
dismissal in independent adoption), 7916 (notice of withdrawal or dismissal in intercountry 
adoption). . 
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§ 7720. Unfavorable recommendation by department or agency 

7720. (a) If the department or licensed adoption agency finds that the horne of the 
petitioners is not suitable for the child or that the required agency consents are not 
available and department or agency recommends that the petition be denied, or if the 
petitioners desire to withdraw the petition and the department or agency recommends 
that the petition be denied, the clerk upon receipt of the report of the department or 
agency shall immediately refer it to the court for review. 

(b) Upon receipt of the report, the court shall set a date for a hearing of the petition 
and shall give "reasonable notice of the hearing to the department or licensed adoption 
agency, the petitioners, and, if necessary, the birth parents by certified mail, return 
receipt requested, to the address of each as shown in the proceeding. 

(c) The department or licensed adoption agency shall appear to represent the child. 

Comment. Section 7720 continues fonner Civil Code Section 222.90 without substantive 
change. The reference to the "superior" court has been omitted as surplus. See Section 7713 
(petition in superior court). The reference to the "clerk of the court in which the proceeding 
is pending" is shortened to the "clerk" to eliminate surplus language. 

See also Sections 7512 (Kbirth parent" defmed), 7518 ("department" defined), 7530 
("licensed adoption agency" defined), 7536 ("petitioner" defined). 

Forcomparableprovisions,see Sections 7822 (unfavorable reconunendation in independeDl 
adoption), 7917 (unfavorable recommendation in intercountry adoption). 

CHAPTER 3. INDEPENDENT ADOPTIONS 
§ 7800. Legislative declaration concerning anomey-client relationship 
§ 7801. Selection of prospective adoptive parents 
§ 7802. Adoption petition and order 
§ 7803. Concealment or removal of child from COWlty 

§ 7804. Notice to department of motion to withdraw or dismiss petition 
§ 7805. Removal of child from home of petitioners 
§ 7806. Duty of department or agency 
§ 7807. Investigation of proposed independent adaption; report 
§ 7808. Interview by department or agency 
§ 7809. Request to sign consent in presence of court 
§ 7810. Fee 
§ 7811. investigation of prospective adoptive parents 
§ 7812. Interview by deparbDeot or agency; counseling; assessment of adoptive family; repon to 

Legislature 
§ 7813. Request for information on status of adoptioo 
§ 7814. Consent of birth pareots to adoption 
§ 7815. Petition for withdrawal of consent 
§ 7816. Conseot of agency or department 
§ 7817. Medical repon on child and biological parents 
§ 7818. Statement to birth parents at time of consent 
§ 7819. Notice to birth parent 00 termination of pareDlal rights 
§ 7820. Appeal from department or agency disapproval 
§ 7821. Copy of repon or fmdings to petitioner or attorney 
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§ 7822. Unfavorable recommendation by department or agency 
§ 7823. Appearance of prospective adoptive parents and child 

§ 7800. Legislative declaration concerning attorney-client relationship 

7800. (a) The Legislature finds and declares that lawyering may be deficient when 
conflict of interest deprives the client of undivided loyalty and effort. The Legislature 
further fmds and declares that the relation between attorney and client is a fiduciary 
relation of the very highest character, and binds the attorney to the most conscientious 
fidelity. 

(b) The Legislature fmds that Rule 2-1 1 1 (A)(2) of the State Bar Rules of Professional 
Conduct provides that an attorney shall not withdraw from employment until the 
attorney has taken reasonable steps to avoid foreseeable prejudice to the rights of the 
client, including giving due notice to the client, allowing time for employment of other 
counsel, delivering to the client all papers and property to which the client is entitled, 
and complying with applicable laws and rules. 

(c) The Legislature declares that in an independent adoption proceeding, whether 
or not written consent is obtained, multiple representation by an attorney should be 
avoided whenever a birth parent displays the slightest reason for the attorney to 
believe any controversy might arise. The Legislature finds and declares that it is the 
duty of the attorney when a conflict of interest occurs to withdraw promptly from any 
case, advise the parties to retain independent counsel, refrain from taking positions in 
opposition to any of these former clients, and thereaitermaintain an impartial, fair, and 
open attitude toward the new attorneys. 

(d) Notwithstanding any other law, it is unethical for an attomey to undertake the 
representation of both the prospective adoptive parents and the birth parents of a child 
in any negotiations or proceedings in connection with an adoption unless a written 
consent is obtained from both parties. The written consent shall include all of the 
following: 

(I) A notice to the birth parents, in the form specified in this section, of their right 
to have an independent attorney advise and represent them in the adoption proceeding 
and that the prospective adoptive parents may be required to pay the reasonable 
attorney's fees up to amaximum of five hundred dollars ($500) forthat representation, 
unless a higher fee is agreed to by the parties. 

(2) A notice to the birth parents that they may waive their right to an independent 
attorney and may be represented by the attorney representing the prospective adoptive 
parents. 

(3) A waiver by the birth parents of representation by an independent attorney. 
(4) An agreement that the attorney representing the prospective adoptive parents 

shall represent the birth parents. 
(e) Upon the petition or motion of any party, or upon motion ofthe court, the court 

may appoint an attorney to represent a child's birth parent or parents in negotiations 
or proceedings in connection with the child's adoption. 
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(f) The birth parent or parents may have an atterney, other than the attorney 
representing the interests of the prospective adoptive parents, to advise them fully of 
the adoption procedures and of their legal rights. The birth parent or parents also may 
retain an attorney to represent them in negotiations or proceedings in connection with 
the child's adoption. The court may award attorney's fees and costs for just cause and 
based upon the ability of the parties to pay those fees and costs. 

(g) In the initial communication between the attorney retained by or representing the 
prospective adoptive parents and the birth parents, or as soon thereafter as reasonable, 
but prior to any written consent for dual representation, the attorney shall advise the 
birth parents of their rights regarding an independent attorney and that it is possible 
to waive the independent attorney. 

(h) Any written consent to dual representation shall be med with the court prior to 
the filing of the birth parent's consent to adoption. 

Comment. Section 7800 continues former Civil Code Section 224.10 without substantive 
change. "Attomey" has been substituted for "counsel" for internal consistency. See also 
Sections 7512 ("binh parent" dermed), 7542 ("prospective adoptive parent" dermed). 

§ 7801. Selection or prospective adoptive parents 

7801. (a) The selection of a prospective adoptive parent or parents shall be 
personally made by the child's birth parent or parents and may not be dele~ted to an 
agent. The act of selection by the birth parent or parents shall be based upon his, her, 
or their personal knowledge of the prospective adoptive parent or parents. 

(b) As used in this section, "personal knowledge" includes, but is not limited to, 
substantially correct knowledge of all of the following regarding the prospective 
adoptive parents: their full legal names, ages, religion, race or ethnicity, employment, 
whether other children or adults reside in their home, any health conditions curtailing 
their normal daily activities or reducing their normal life expectancies, and their 
general area of residence or, upon request, their address. 

Comment. Subdivision (a) of Section 7801 continues fonner Civil Code Section 224.20 
without substantive change. Subdivision (b) continues subdivision (m) offormer Civil Code 
Section 220.20 without substantive change. See also Sections 7512 ("binh parent" dermed), 
7542 ("prospective adoptive parent" defined). 

§ 7802. Adoption petition and order 

7802. (a) A person desiring to adopt a child may for that purpose petition the 
superior court of the county in which the petitioner resides. The court clerk shall 
immediately notify the department at Sacramento in writing of the pendency of the 
proceeding and of any subsequent action taken. 

(b) The petition shall contain an allegation that the petitioners will me promptly with 
the department or delegated county adoption agency information required by the 
department in the investigation of the proposed adoption. The omission of the 
allegation from a petition does not affect the jurisdiction of the court to proceed, nor 
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does it affect the jurisdiction of any courtlo have proceeded prior to January I, 1991, 
upon the petition omitting the allegation; in any manner provided in this chapter or 
otherwise, nor does the omission affect the validity of any decree of adoption or other 
order made by any court before, on, or after January I, 1991, with respect to a petition 
omitting the allegation. 

(c) The caption of the adoption petition shall contain the names of the petitioners, 
but not the child's name. The petition shall state the child's sex and date of birth and 
the name the child had prior to adoption. 

(d) IT the child is the subject of a guardianship petition, the adoption petition shall 
so state and shall include the caption and docket number or have attached a copy of 
the letters of the guardianship or temporary guardianship. The petitioners shall notify 
the coun of any petition for guardianship or temporary guardianship filed subsequent 
to the adoption petition. The guardianship proceeding shall be consolidated with the 
adoption proceeding. 

(e) The order of adoption shall contain the child's adopted name, but not the name 
the child had prior to adoption. 

Comment. Section 7802 continues fonner Civil Code Section 224.30 without substantive 
change. The reference to an "action" for adoption has been changed to "proceeding" for 
consistency with other provisions in this chapter. See also Sections 7S18 ("department" 
defmed), 7536 ("petitioner" defmed). 

For comparable provisions, see Sections 7713 (petition for agency adoption, 7911 ) 
(petition for intercountry adoption), 8000 (petition for stepparent adoption). 

Note: See the Note following Section 7713. 

§ 7803. Concealment or removal of child from county 
7803. (a) During the pendency of an adoption proceeding: 
(1) The child proposed to be adopted may not be concealed within the county in 

which the adoption proceeding is pending. 
(2) The child may not be removed from the county in which the adoption proceeding 

is pending unless the petitioners or other interested persons first obtain permission for 
the removal from the court, after giving advance written notice of intent to obtain the 
court's permission to the department or delegated county adoption agency responsible 
for the investigation of the proposed adoption. Upon proof of giving notice, 
permission may be granted by the court if, within a period of 15 days after the date of 
giving notice, no objections are fJ.\ed with the court by the department or delegated 
county adoption agency. If the department or delegated adoption agency files 
objections within the IS-day period, upon the request of the petitioners the court shall 
immediately set the matter for hearing and give to the objector, the petitioners, and the 
party or panies requesting permission for the removal reasonable notice of the hearing 
by cenified mail, retum receipt requested, to the address of each as shown in the 
records of the adoption proceeding. Upon a finding that the objections are without ) 
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good cause, the court may grant the requested pennission for removal of the child, 
subject to any limitations that appear to be in the child's best interest. 

(b) This section does not apply in any of the following situations: 
(1) Where the child is absent for a period of not more than 30 days from the county 

in which the adoption proceeding is pending, provided that anotice of recommendation 
of denial of petition has not been personally served on the petitioners and that the court 
has not issued an order prohibiting the child's removal from the county pending 
consideration of any of the following: 

(A) The suitability of the petitioners. 
(B) The care provided the child. 
(C) The availability of the legally required consents to the adoption. 
(2) Where the child has been returned to and remains in the custody and control of 

the child's birth parent or parents. 
(c) A violation of this section is a violation of Section 280 of the Penal Code. 
(d) Neither this section nor Section 2800fthe Penal Code may be construed to render 

lawful any act that is unlawful under any other applicable law. 
Comment. Section 7803 continues fonnerCivil CodeSection224.33 without substantive 

change. See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption 
agency" defmed), 7518 ("department" defmed), 7536 ("petitioner" defmed). 

For comparable provisions, see Sections 7714 (removal and concealment in agency 
adoption, 7912 (removal and concealment in intercountry adoption). 

§ 7804. Notice to department of motion to witbdraw or dismiss petition 
7804. (a) If the petitioners move to withdraw the adoption petition or to dismiss the 

proceeding, the court clerk shall immediately notify the department at Sacramento of 
the action. The department or delegated county adoption agency shall me a full report 
with the court recommending a suitable plan for the child in every case where the 
petitioners move to withdraw the adoption petition or where the department or agency 
recommends that the adoption petition be denied and shall appear before the court for 
the purpose of representing the child. 

(b) Notwithstanding the petitioners' withdrawal or dismissal, the court may retain 
jurisdiction over the child for the purpose of making any order for the child's custody 
that the court deems to be in the child's best interest. 

(c) If a birth parent has refused to give the required consent, or the reason or cause 
for the withdrawal of the petition, or dismissal of the proceeding, is the withdrawal of 
the consent of the birth parent or parents, at the hearing the court shall order the child 
restored to the care and custody of the birth parent or parents. 

Comment. Section 7804 continues former Civil Code Section 224.36 without substantive 
change. In subdivision (b). the phrase "withdrawal of dismissal" has been corrected to read 
"withdrawal or dismissal." See also Sections 7 5 12 ("birth parent" defmed), 7515 (" delegated C county adoption agency" defmed), 7518 ("department" defmed), 7536 ("petitioner" defmed). 
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For a comparable provision, see Section 7916 (notice of withdrawal or dismissal in 
intercountry adoption). For related provisions, see Sections 7719 (notice of withdrawal or --..., 
dismissal in agency adoption), 8006(a) (notice of withdrawal or dismissal in stepparent""'; 
adoption). 

§ 7805. Removal of child from home of petitioners 
7805. At the hearing, if the court sustains the recommendation of the department 

or delegated county adoption agency that the.child be removed from the home of the 
petitioners because the department or agency recommends denial or if the petitioners 
move to withdraw the petition or if the court dismisses the petition and does not return 
the child to the birth parents, the court shall commit the child to the care of the 
department orde1egated county adoption agency, whichevermade the recommendation, 
for the department or agency to arrange adoptive placement or to make a suitable plan. 
In those counties not served by a delegated county adoption agency, the county welfare 
department shall act as the agent of the department and shall provide care for the child 
in accordance with rules and regulations established by the department. 

Comment. Section 7805 continues former Civil Code Section 224.37 withoutsubstantive 
change. See also Sections 7515 ("delegated county adoption agency" defmed), 7518 
("department" defmed), 7536 ("petitioner" defined), 7539 ("place for adoption" defmed). 

§ 7806. Duty of department or agency 
7806. The department or delegated county adoption agency shall accept the consent ) 

of the birth parents to the adoption of the child by the petitioners and, prior to filing 
its report with the court, shall ascertain whether the child is a proper subject for 
adoption and whether the proposed home is suitable for the child. 

Comment. Section 7806 continues former Civil Code Section 224.40 without substantive 
change. See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption 
agency" defined), 7518 ("department" defmed), 7536 ("petitioner" defmed). 

Note: See the Note following Section 7715 concerning duty language. 

§ 7807. Investigation of proposed independent adoption; report 
7807. (a) Except as provided in subdivisions (b) and (c), within 180 days after the 

filing of the petition, the department or delegated county adoption agency shall 
investigate the proposed independent adoption and submit to the court a full report of 
the facts disclosed by its inquiry with a recommendation regarding the granting of the 
petition. 

(b) In a case where the investigation establishes that there is a serious question 
concerning the suitability of the petitioners or the care provided the child or the 
availability of the consent to adoption, the report shall be ftled immediately. 

(c) In its discretion, the court may allow additional time for the filing of the report, 
after at least five days' notice to the petitioner or petitioners and an opportunity for the 
petitioner or petitioners to be heard with respect to the request for additional time. ) 
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Comment. Section 7807 continues former Civil Code Section 224.42 without substantive 
change. See also Sections 7515 ("delegated county adoption agency" defmed), 7518 
("department"defmed), 7524("independentadoption"defined), 7536 ("petitioner"defmed). 

For related provisions, see Sections 7715 (repon of department or agency in agency 
adoption), 7914 (repon of department or agency in intercountry adoption), 800 1 (report of 
county welfare department or probation officer in stepparent adoption). 

Note: See the Note following Section 7715 concerning duty language. 

§ 7808. Interview by department or agency 
7808. The department or a delegated county adoption agency shall interview the 

petitioners and all persons whose consent is required and whose addresses are known 
as soon as possible and, in the case of residents ofCaIifomia, within 45 working days, 
excluding legal holidays, after the filing of the adoption petition. In order to facilitate 
these interviews, at the same time the petition is filed, the petitioners shall file with 
the district office of the department or with the delegated county adoption agency 
responsible for the investigation of the adoption, a copy of the petition together with 
the names, addresses, and telephone numbers of all parties to be interviewed, if" 
known. 

Comment. Section 7808 continues former Civil Code Section 224.44 without substantive 
change. See also Sections 7515 ("delegated county adoption agency" defmed), 7518 
("department" defined), 7536 ("petitioner" defined). 

§ 7809. Request to sign consent in presence of court 
7809. (a) With respect to petitions for which a fee is charged, deferred, reduced, or 

waived under Section 7810, if the department or delegated county adoption agency 
fails without good cause to conduct the interviews of the petitioners and all persons 
whose consent is required as specified in Section 7808 and, within the period oftime 
specified in Section 7808, the petitioners, upon giving 10 days' written notice to the 
department or delegated county adoption agency responsible for the investigation of 
the adoption, may request the court in which the adoption petition has been filed, or 
the superior court in the county in which a birth parent resides, to permit the signing 
of the consent in the presence of the court by any person whose consent is required. 
The consent and a statement of understanding shall be obtained on forms prescribed 
by the department. In all cases in which the consent of the birth parent or parents is 
taken pursuant to this subdivision, the consent form and the statement of understanding 
shall be read and signed by the birth parent or parents in the presence of the superior 
court. Consent provided pursuant to this subdivision is in lieu of the otherwise 
applicable provisions of subdivisions (a) and (c) of Section 7814, but has the same 
effect. 

(b) For purposes of this section, "good cause" for failure to conduct an interview 
includes, but is not limited to, the following: 
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(1) An inability to contact or locale any of the persons who are required to be 
interviewed pursuant to Section 7808. 

(2) Failure of the petitioner to provide the district office of the department or the 
delegated county adoption agency with a copy of the fded petition and the names, 
addresses, and telephone numbers of all persons to be interviewed, within 10 working 
days of the date the petition is fded with the court. 

(c) The fee authorized by subdivision (a) of Section 7810 shall be waived if the 
consent of any party from whom consent is required is taken in the presence of the 
court pursuant to subdivision (a) of this section. 

(d) This section remains in effect only until January I, 1993, and as of that date is 
repealed, unless a later enacted statute, which is enacted before January 1, 1993, 
deletes or extends that date. 

Comment. Section 7809 continues fonner Civil Code Section 224.45 without substantive 
change. 'The reference to the "superior" court in subdivision (a) has been omitted as surplus. 
See Section 7802 (petition in superior court). 

See also Sections 75 15 ("delegated county adoption agency" def'med), 7518 ("department" 
dermed), 7536 ("petitioner" dermed). 

For related provisions, see Sections 7700 (consent to agency adoption), 8003 (consent to 
stepparent adoption). 

§ 7810. Fee 
7810. (a) Except as otherwise provided in this section, if a petition is fded under J 

this chapter for the adoption of a child, the petitioner shall pay a fee of five hundred 
dollars ($500) to the department or delegated county adoption agency prior to the 
filing of a favorable report in the court by the department or agency. The department 
or agency may defer, waive, or reduce the fee when in its judgment the payment would 
cause economic hardship to the prospective adoptive parents and would be detrimental 
to the welfare of the adopted child. 

(b) Revenues produced by fees collected by the department pursuant to subdivision 
(a) shall be used, when appropriated by the Legislature, to fund only the state program 
for independent adoptions. Revenues produced by fees collected by the delegated 
county adoption agency pursuant to subdivision (a) shall be used by the county to fund 
the county program for independent adoptions. Revenues produced by fees collected 
by the department or counties pursuant to subdivision (a) may not be used to supplant 
current funding for the adoptions program. 

(c) The department shall detennine the impact of the fee required under this section 
on the independent adoption of children, including staffing, the time required to 
complete investigations and court reports, and the number of fee waivers or reduction 
requests made and granted or denied. The department shall report its rmdings to the 
Legislature on or before January I, 1992. 

(d) This section applies only to independent adoption petitions fIled on or after ") 
September I, 1989. -
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(e) This section remains in effect only until January 1, 1993, and as of that date is 
repealed, unless a later enacted statute, which is enacted before January I, 1993, 
deletes or extends that date. 

Comment Section 7810 continues fonnerCivil Code Section 224.47 without substantive 
change. The reference to the wsuperior" court in subdivision (a) has been omitted as surplus. 
See Section 7802 (petition in superior court). 

See also Sections7515 ("delegated county adoption agency" <tefmed), 7518 ("departtnent" 
defmed), 7524 (windependent adoption" defmed). 

For related provisions, see Sections 7716 (fee for report in agency adoption), 8002 (fee for 
report in stepparent adoption). 

§ 7811. Investigation of prospective adoptive parents 

7811. (a) The department or delegated county adoption agency shall require each 
person filing an adoption petition to be fmgerprinted and shall secure from an 
appropriate law enforcement agency any criminal record of that person to determine 
whether the person has ever been convicted of a crime other than a minor traffic 
violation. The department or delegated county adoption agency may also secure the 
person's full criminal record, if any. 

(b) The criminal record, if any, shall be taken into consideration when evaluating the 
prospective adoptive parent, and an assessment of the effects of any criminal history 
on the ability of the prospective adoptive parent to provide adequate and proper care 
and guidance to the child shall be included in the report to the court. 

(c) Any fee charged by a law enforcement agency forfmgerprinting or for checking 
or obtaining the criminal record of the petitioner shall be paid by the petitioner. The 
department or delegated county adoption agency may defer, waive, or reduce the fee 
when its payment would cause economic hardship to the prospective adoptive parents 
detrimental to the welfare of the adopted child, when the child has been in the foster 
care of the prospective adoptive parents for at least one year, or if necessary for the 
placement of a special-needs child. 

Comment. Section 7811 continues fonnerCivil Code Section 224.49 without substantive 
change. See also Sections 7515 ("delegated county adoption agency" defmed), 7518 
("departtnent" defined), 7536 ("petitioner" defined), 7542 ("prospective adoptive parent" 
defmed). 

For comparable provisions, see Sections n12 (investigation in agency adoption, 7908 
(investigation in intercountry adoption). For a related provision, see Section 8001(a) 
(investigation in stepparent adoption). 

§ 7812. Interview by department or agency; counseling; assessment of adoptive 
family; report to Legislature 

7812. (a) Notwithstanding the time limits of Section 7808, if the person to be 
interviewed has been advised as provided in subdivision (c) and if there is no serious 
question about the suitability of the prospective adoptive family as provided in 
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subdivision (g), the department ora delegated county adoption agency shall interview 
at the department or agency office any person willing to be interviewed from whom 
consent is required, within 10 working days of receiving a copy of the filed adoption 
petition and documentation that all of the following conditions have been met: 

(I) The person from whom consent is required has been advised pursuant to 
subdivision (c). 

(2) There is no serious question about the suitability of the prospective adoptive 
family as provided in subdivision (g). 

(3) The department or agency has received the name, address, and telephone number 
of the person to be interviewed and the complete report of the assessment of the 
prospective adoptive family. 

(b) The department or licensed county adoption agency rnay take the consent of the 
person to the adoption at this interview or subsequently. 

(c) The advice required by subdivision (a) shall be given by a representative of the 
department or a full-service adoption agency or noncustodial adoption agency, as 

. . specified in this subdivision prior to placement of the child for adoption. The advice 
shall include a balanced presentation of the alternatives to adoption, the right to obtain 
additional counseling, the right to retain separate legal counsel, the meaning of the 
consent to adoption, the right to future information about the status of the adoption, 
the needs of the child and the prospective adoptive parents for complete information 
on the background of the child, the content of the assessment of the prospective -"') 
adoptive family, and other information determined necessary by the department. The ...,/ 
person giving the advice shall also collect information on the background of the child 
from the person being advised. 

(d) Each person advised pursuant to subdivision (c) shall be offered at least three 
separate counseling sessions,to be held on different days, except that this requirement 
does not apply to a birth father consent for the adoption is not required. Each 
counseling session shall be not less than 50 minutes' duration. The counseling rnay 
be provided by a representative of the department or a licensed adoption agency or by 
persons licensed to provide psychotherapy or counseling selected by the person. The 
counseling costs shall be paid by the prospective adoptive parents at the request of the 
birth parents. If counseling is requested prior to the placement of the child for 
adoption, it shall be initiated prior to the placement. 

(e) Confirmation that a person has been advised and has received counseling, if 
desired, as required by subdivision (d), shall be documented by the department or by 
a full-service adoption agency or noncustodial adoption agency on a form prescribed 
by the department. 

(f) If the person from whom consent is required decides to relinquish the child for 
adoption. rather than to consent to adoption of the child by the petitioners. the agency 
advising the birth parent or parents may not accept the relinquishment of the child. ) 
except when there are no other licensed adoption agencies in the county acceptable to 
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the birth parent or parents, in which case the advising agency still may not accept a 
relinquishment sooner than five days after completion of the giving of that advice. 

(g) The determination that there is no serious question about the suitability of the 
prospective adoptive family, as required by subdivision (a), shall be based on an 
assessment conducted by the department or by a licensed adoption agency. The 
assessment shall be completed or updated within 12 months before the placement of 
the child for adoption. The assessment shall include consideration of those factors 
required by the department in a study to determine whether the prospective adoptive 
family and its home are suitable for a child, except those factors regarding the 
adjustment of the child in the home. In addition to describing fully information 
collected in the assessment and the conclusions of the assessment, the report of the 
assessment shall specify the characteristics of a child that the family would adopt, 
including, but not limited to, age, sex, ethnicity, race, and special needs. The 
prospective adoptive parents and any person being advised pursuant to subdivision (c) 
shall be provided with a written summary of the report of the assessment. 

(h) H the assessment results in a determination that there is a serious question as to 
the suitability of the prospective adoptive family, or if the assessment is discontinued 
prior to completion because of such a question, the department or adoption agency 
shall provide a report of the complete orincomplete assessment to the department. The 
department shall retain this report for 10 years for use in any assessment of the 
suitability of the family to adopt a child. 

(i) Any relationship between an attorney and a licensed private adoption agency 
involved in providing advice, counseling, or assessment to any party in an adoption 
pursuant to subdivisions (c) and (d), shall be disclosed in writing to any person from 
whom consent is required and to the prospective adoptive parents. 

(j) No licensed private adoption agency is required to provide the advice and 
assessment services specified in subdivisions (c) through (g). However, if such an 
agency elects to provide these services, it shall provide both services. There is no 
requirement that prospective adoptive parents and birth parents use the same adoption 
agency for these services. H the agency has a policy that allows it to provide services 
only to members of specific groups, this policy shall be disclosed to families prior to 
the beginning of the assessment process. 

(k) The department or licensed county adoption agency shall perform the advice and 
assessment services specified in subdivisions (c) through (g) at no cost only in those 
cases where all of the following apply: 

(I) The prospective adoptive parents are seeking the assessment because of the 
intended placement of a specific child of an identified birth parent. 

(2) The advice and assessment services can be conducted prior to the placement of 
the child. 

(3) The department or licensed county adoption agency can provide the services 
without delaying any mandated service. 
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(4) The fees specified in subdivision (a) of Section 7810 would be waived because 
they would cause economic hardship to the prospective adoptive parents and would 
be detrimental to the welfare of the adopted child as detennined by the department. 

(I) The department shall study the effect of the processes described in subdivisions 
(a) to (k), inclusive, on the child and the parties to the adoption. The study shall 
provide and evaluate comparative data using information regarding the factors 
specified in this subdivision, which shall cover a period prior to, and concurrent with, 
the implementation of this section for adoptions conducted under this section or 
pursuant to other statute. These factors include the number and percentage of birth 
parents actually receiving counseling, the number of petitions in which a birth parent 
seeks the withdrawal of consent to adoption, the number of occasions in which the 
birth parent's consent is not taken at the initial interview under provisions of this 
section and the reasons, the number of adoptions commenced and completed under 
this section and pursuant to other statute, the number of requests for return of a child 
by a birth parent after placement but before consent, the amount of time spent by the 
state in cOmpleting the home study, and the number of negative home studies 
presented to the court. 

(m) The Independent Adoption Preplacement Program authorized by this section 
shall be deemed to be successful if there is a 10 percent reduction in the number of 
withdrawals of consent to adoption in cases commenced under this section, and if at 
least 25 percent of all nonagency adoptions are commenced pursuant to this section 
at the time the evaluation is completed. 

(n) The department shall report its findings to the Legislature on or before January 
I, 1993. 

(0) The department may adopt emergency regulations in accordance with Chapter 
3.5 (commencing with Section 11340) of Division 3 of Title 2 of the Government Code 
to implement this section. 

(p) This section shall remain in effect only until January I, 1994, and as of that date 
is repealed, unless a later enacted statute, which is enacted before January I, 1994, 
deletes or extends that date. 

Comment. Section 7812 continues fonnerCivil Code Section 224.50 without substantive 
change. In subdivision (b), the reference to "licensed county adoption agency" has been 
changed to "delegated county adoption agency." See also Sections 7506 ("agency adoption" 
defmed), 7515 ("delegated county adoption agency" defmed), 7518 ("department" defmed). 
7521 ("full-service adoption agency" defmed), 7530 ("licensed adoption agency" defmed). 
7533 ("noncustodial adoption agency" defmed). 7539 ("place for adoption" defmed). 7542 
("prospective adoptive parent" defmed). 

Note: Is there a reason for using "prospective adoptive family"instead or "prospective 
adoptive parents"? What is the significance of switching from "delegated" to "licensed" 
county adoption agency? 

) 

Few changes have been made in this section since it is subject to the sunset provision. ) 
However, it could profitably be made intoa separate article, ifthis chapter were divided 
into articles. 
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§ 7813. Request for information on status of adoption 
7813. At or before the time a consent to adoption is signed, the department or 

delegated county adoption agency shall advise the birth parent signing the consent, 
verbally and in writing, that he or she may, at any time in the future, request from the 
department or agency, all known information about the status of the child's adoption, 
except for personal, identifying information about the adoptive family. The birth 
parent shall be advised that this information includes, but is not limited to, all of the 
following; 

(a) Whether the child has been placed for adoption. 
(b) The approximate date that an adoption was completed. 
(c) If the adoption was not completed or was vacated, for any reason, whether 

adoptive placement of the child is again being considered. 

Comment. Section 7813 continues fonnerCivil Code Section 224.61 without substantive 
change. See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption 
agency" defined), 751.8 ("department" defmed), 7539 ("place for adoption" defmed). 

For a comparable provision, see Section 7701 (infonnation on status of agency adoption). 

§ 7814. Consent of birth parents to adoption 
7814. (a) The consent of the birth parent or parents to the adoption by the petitioners 

shall be signed in the presence of an agent of the department or of the delegated county 
adoption agency on a form prescribed by the department and shall be flled with the 
clerk of the superior court in the county of the petitioner's residence. 

(b) The consent described in subdivision (a), when reciting that the person giving 
it is entided to the sale custody of the child, and when duly acknowledged before that 
agent, is prima facie evidence of the right of the person making it to the sole custody 
of the child and that person's sole right to consent. 

(c) Hthe birth parent of a child to be adopted is outside this state at the time of signing 
the consent, the consent may be signed before a notary or other person authorized to 
perform notarial acts, and in that case the consent of the department or of the delegated 
county adoption agency is also necessary. 

(d) A birth parent who is a minor has the right to sign a consent for the adoption of 
his or her child and the consent is not subject to revocation by reason of minority. 

Comment. Section 7814 continues fonnerCivil Code Section 224.62 without substantive 
change. See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adOption 
agency" defmed), 7518 ("department" defmed), 7536 ("petitioner" defmed). 

§ 7815. Petition for withdrawal of consent 
7815. (a) Consent of a birth parent to the adoption of the child by the prospective 

adoptive parent or parents may not be withdrawn except with court approval. Request 
for that approval may be made by motion, or a birth parent seeking to withdraw 

r consent may file with the clerk of the court where the adoption petition is pending, a 
\.- petition for approval of withdrawal of consent, without the necessity of paying a fee 
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for filing the petition. The motion or petition shall be in writing and shall set forth the 
reasons for withdrawal of consent, but otherwise may be in any form. 

(b) The court clerk shall set the matter for hearing and shall give notice thereof to 
the department, to the prospective adoptive parent or parents, and to the birth parent 
or parents by certified mail, return receipt requested, to the address of each as shown 
in the proceeding, at least 10 days before the time set for hearing. 

(c) The department or delegated county adoption agency shall, prior to the hearing 
of the motion or petition for withdrawal, me a full report with the court and shall 
appear at the hearing to represent the interests of the child 

(d) At the hearing, the parties may appear in person or with counsel. The hearing 
shall be held in chambers, but the court reporter shall report the proceedings and, on 
court order, the fee therefor shall be paid from the county treasury. H the court finds 
that withdrawal of the consent to adoption is reasonable in view of all the circumstances 
and that withdrawal of the consent is in the child's best interest, the court shall approve 
the withdrawal of the consent. Otherwise the court shall withhold its approval. 
Consideration of the child's best interest shall include, but is not limited to, an 
assessment of the child's age, the extent of bonding with the prospective adoptive 
parent or parents, the extent of bonding or the potential to bond with the birth parent 
or parents, and the ability of the birth parent or parents to provide adequate and proper 
care and guidance to the child H the court approves the withdrawal of consent, the 
adoption proceeding shall be dismissed. 

(e) A court order granting or withholding approval of a withdrawal of consent to an 
adoption may be appealed in the same manner as an order of the juvenile court 
declaring a person to be a ward of the juvenile court. 

Comment. Section 7815 continues fonnerCivil Code Section 224.64 without substantive 
change. The introductory phrase "once given" in the fonner provision has been omitted as 
surplus. In subdivisions (a) and (b), the phrase "person or persons to whose adoption of the 
child the consent was given" has been changed to "prospective adoptive parent or parents. " 

See alsO Sections7512("birthparent"defined), 7515 ("de!egated county adoption agency" 
defined), 7518 ("department" defmed), 7542 ("prospective adoptive parent" defmed). 

For a comparable provision, see Section 8005 (consent in stepparent adoptions). 

§ 7816. Consent of agency or department 

7816. In an independent adoption where the consent of the birth parent or parents 
is not necessary, the department or delegated county adoption agency shall, prior to 
the hearing of the petition, fIle its consent to the adoption with the clerk of the court 
in which the petition is fded. The consent may not be given unless the child's welfare 
will be promoted by the adoption. 

Comment. Section 7816 continues fonnerCivii Code Section 224.66 without substantive 
change. The reference to the "superior" court has been omitted as surplus. See Section 7802 
(petition in superior court). 
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See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption agency" C defined), 7518 ("department" defmed), 7524 ("independent adoption" defined). 

§ 7817. Medical report on child and biological parents 
7817. (a) A written report on the child's medical background, and if available, the 

medical background of the child's biological parents, so far as ascertainable, shall be 
made by the department or delegated county adoption agency as part of the study 
required by Section 7806. 

(b) The report on the child's background shall contain all known diagnostic 
information, including CUIrent medical reports on the child, psychological evaluations, 
and scholastic infomwion, as well as all known information regarding the child's 
developmental history and family life. 

(c) The report shall be submitted to the prospective adoptive parents who shall 
acknowledge its receipt in writing. 

Comment. Section 7817 continues fonner Civil Code Section 224.70(a) without 
substantive change. See also Sections 7515 ("delegated county adoption agency" defined), 
7518 ("department" defined), 7542 ("prospective adoptive parent" defmed). 

For related provisions, see Sections n06 (medical report in agency adoption, 7909 
(medical report in intercountry adoption). See also Sections 7608 (regluations concerning 
medical reports), 8202 (availability of medical reports) . 

. ' ~ § 7818. Statement to birth parents at time or consent 
'-..- 7818. (a) The department shall adOpt astatementto be presented to the birth parents 

at the time the consent to adoption is signed and to prospective adoptive parents at the 
time of the home study. The statement shall, in a clear and concise manner and in 
words calculated to ensure the confidence of the birth parents in the integrity of the 
adoption process, communicate to the birth parent of a child who is the subject of an 
adoption petition all of the following facts: 

(1) It is in the child's best interestthat the birth parents keep the department informed 
of any health problems that the parent develops that could affect the child. 

(2) It is extremely important that the birth parent keep an address current with the 
department in order to permit a response to appropriate inquiries concerning medical 
or social history. 

(3) Section 8203 ofthePamily Code authorizes a person who has been adopted and 
who attains the age of21 to request disclosure of the name and address of the adoptee's 
birth parents. Consequently, it is of the utmost importance that the birth parent indicate 
whether to allow this disclosure by checking the appropriate box provided on the form. 

(4) The birth parent may change the decision whether to permit disclosure of the 
birth parent's name and address, at any time, by sending a notarized letter to that effect, 
by certified mail, return receipt requested, to the department. 

( (5) The consent will be filed in the office of the county clerk of the county in which 
"-... the adoption takes place. The file is not open to inspection by any persons other than 
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the parties to the adoption proceeding, their attorneys, and the department, except 
upon order of a judge of the superior court. 

(b) The department shall adopt a fonn to be signed by the birth parents at the time 
the consent to adoption is signed, which shall provide as follows: 

"Section 8203 of the Family Code authorizes a person who has been adopted and 
who attains the age ol21 to make a request to the State Depiutment of Social Services 
for the name and address of the adoptee's birth parents. Indicate by checking one of 
the boxes below whether or not you wish your name and address to be disclosed: 

(J YES 

(J NO 

(J UNCERl'AIN AT TIllS TIME; WILL NOTIFY DEPARTMENT OR 
AGENCY AT LATER DATE" 

Comment. Section 7818 conlinues fonnerCivil Code Section 224.73 without substantive 
change. The statement concerning the requirements of Section 8203 has been revised to 
confonn to the language of that section .. Accordingly, for example, "permon" has been 
changed to "request." The "uncertain" option in the fonn language has been revised to refer 
to the department for consistency with the substanlive provisions of this section. 

See also Section 7512 ("birth parent" defmed), 7518 ("department" deimed), 7542 
("prospective adoptive parent" defined). 

For a comparable provision, see Section 7702 (statement to birth parents in agency 
adoption). 

Note: References to the licensed adoption agency in what Is now subdivision (a)(2) 
and the statement in subdivision (b) are deleted since they seem to be in error. By 
definition, an independent adoption does not involve "joinder" of a licensed adoption 
agency. And if the dIsclosure form is filed with the department, any change in the 
dIsclosure should also be filed there. Civil Code Section 124.73 is not internally 
consistent. The form language refers to "agency" whereas subdivision (a)(3) refers only 
to the department. 

§ 7819. Notice to birth parent on termination of parental rights 

7819. When the parental rights of a birth parent are tenninated pursuant to Chapter 
5 (commencing with Section 1760) of Part 1 of Division 5 or Part 3 (commencing with 
Section 3200) of Division 10, the department or delegated county adoption agency 
shall send a written notice to the birth parent, if his or her address is known, that 
contains the following statement: 

"You are encouraged to keep the department or this agency infonned of your current 
address in order to permit a response to any inquiry concerning medical or social 
history made by or on behalf of the child who was the subject of the court action 
terminating parental rights." 

.~ 

J 

Comment. Section 7819 continues fanner Civil Code Section 224.76 without substantive 
change. Some language changes have been made for consistency with Section 7703. See 
also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption agency" ) 
defined), 7518 ("department" defmed). 
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For a comparable provision, see Section 7703 (notice of tennination of parenlal rights in 
agency adoption). 

Note: Unlike Section 7703, this section does not refer to tennination of parental rights 
under Welfare and Institutions Code §§ 366.25 and 366.26. 

§ 7820. Appeal from department or agency disapproval 

7820. The birth parent or parents or the petitioner may appeal in either of the 
following cases: 

(I) If for a period of 180 days from the date of filing the adoption petition or upon 
the expiration of any extension of the period granted by the court, the department or 
delegated county adoption agency fails or refuses to accept the consent of the birth 
parent or parents to the adoption. 

(2) In a case where the consent of the department or delegated county adoption 
agency is required by this chapter, if the department or agency fails or refuses to file 
or give its consent to the adoption. 

(b) The appeal shall be filed in the court in which the adoption petition is filed. The 
court clerk shall immediately notify the department or delegated county adoption 
agency of the appeal and the department or agency shall, within 10 days, file a report 
of its fmdings and the reasons for its failure or refusal to consent to the adoption or to 
accept the consent of the birth parent or parents. 

(c) After the filing of the report by the department or delegated county adoption 
agency, the court may, if it deems that the welfare of the child will be promoted by that 
adoption, allow the signing of the consent by the birth parent or parents in open court 
or, if the appeal is from the refusal of the department or delegated county adoption 
agency to consent thereto, grant the petition without the consent. 

Comment. Section 7820 continues fonnerCivil Code Section 224.80wilhout substantive 
change. This se<:tion has been divided into subdivisions and reorganized. In subdivision (c), 
the reference 10 "findings" has been changed 10 "report" for internal consistency. 

See also Se<:tions 7512 ("birth parent" defined), 7515 ("de1egaled county adoption agency" 
defmed), 7518 ("department" defmed), 7536 ("petitioner" defmed). 

Note: Existing law is unclear as to wbether tbe 180 day condition applies to botb ''if'' 
clauses. Grammatically, it applies only to the first condition, but it appears that it 
sbould apply to both, otherwise tbe time frame for tbe appeal is unclear. 

There is also an inconsistency between the refusal to accept tbe birtb parent's consent 
mentioned bere and the duty to accept it under draft Section 7806. 

Note that tbis section, unlike several others. does not specify that notice is to be given 
the department "at Sacramento." This could be added, or a general provision could be 
included in Chapter 1 requiring notice to be given to the department at Sacramento 
unless the department otherwise requires. 

§ 7821. Copy of report or findings to petitioner or attorney 

7821. When any report or findings are submitted to the court by the department or 
a delegated county adoption agency, a copy of the report or findings, whether 
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favorable or unfavorable, shall be given to the petitioner's attorney in the proceeding, 
if the petitioner has an attorney of record, or to the petitioner. 

Comment. Section 7821 continues former Civil Code Section 224.91 without substantive 
change. See also Sections 7515 ("delegated county adoption agency" defmed), 7518 
("departtnent" defmed). 

For comparable provisions, see Sections 7717 (copy ofrepon in agency adoption), 7915 
(copy of repon in intercountry adoption). 

§ 78ll. Unfavorable recommendation by department or agency 
7822. (a) If the findings of the department or delegated county adoption agency are 

that the home of the petitioners is not suitable for the child or that the required consents 
are not available and the department or agency recommends that the petition be 
denied, or if the petitioners desire to withdraw the petition and the department or 
agency recommends that the petition be denied, the clerk upon receipt of the report 
of the department or agency shall immediately refer it to the court for review. 

(b) Upon receipt of the report;the court shall set a date for a hearing of the petition 
and shall give reasonable notice of the hearing to the department or delegated county 
adoption agency, the petitioners, and the birth parents by certified mail, return receipt 
requested, to the address of each as shown in the proceeding. 

(c) The department or delegated county adoption agency shall appear to represent 
the child. 

Comment. Section 7822 continues former Civil Code Section 224.93 without substantive 
change. See also Sections 7512 ("birth parent" defmed), 7515 ("delegated county adoption 
agency" defmed), 7518 ("depaabllent" defmed). 

For comparable provisions, see Sections n20 (unfavorable recommendation in agency 
adoption), 7917 (unfavorable recommendation in intercountry adoption). 

§ 7823. Appearance of prospective adoptive parents and child 
7823. The prospective adoptive parents and the child proposed to be adopted shall 

appear before the court pursuant to Sections 7612 and 7613. 

Comment. Section 7823 continues former Civil Code Sections 221.62and224.95 without 
substantive change. "Prospective adoptive parents" has been substituted for "person or 
persons desiring to adopt a child." See also Section 7542 (''prospective adoptive parent" 
defined). 

For comparable prOvisions, see Sections 7718 (appearance in agency adoptions), 7913 
(appearance in intercountry adoptions), 8007 (appearance in stepparent adoptions). 

Note: See the Note following Section 7718 . 

. CHAPTER 4. INTERCOUNTRY ADOPTIONS 
§ 7900. Adoption services exclusively by licensed adoption agencies 
§ 7901. Departmentregulations 
§ 7902. Agency services 
§ 7903. Care. custody, and control of child; Medi -Cal eligibility 
§ 7904. Agency services for adoptions finalized in foreign countty 
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§ 7905. Agreements of licensed adoption agencies with other-agencies 
§ 7906. Agreement to share or ttansfer fmancial responsibility 
§ 7907. FUDding by fees 
§ 7908. Investigation of prospective adoptive parents 
§ 7909. Medical report on child and biological parents 
§ 7910. Petition to adopt within 30 days of placement 
§ 7911. Adoption petition; order 
§ 7912. Concealment or removal of child from county 
§ 7913. Appearance of prospective adoptive parents and child 
§ 7914. Report to court 
§ 7915. Copy of report or findings to petitioner or attorney 
§ 7916. Notice to department of motion to withdraw or dismiss 
§ 7917. Unfavorable recommendation by licensed adoption agency 
§ 7918. Transfer of child to care ofagency 

§ 7900. Adoption services exclusively by licensed adoption agencies 

§7900 

7900. Intercountry adoption services described in this chapter shall be exclusively 
provided by private adoption agencies licensed by the department specifically to 
provide these services. 

Comment. Section 7900 continues fonnerCivil Code Section 226.10 without substantive 
change. See also Sections 7518 ("department" defmed), 7527 ("intercountry adoption" 
defined). 

§ 7901. Department regulations 

790 1. The department shall adopt regulations to administer the intercountry 
adoption program. 

Comment. Section 7901 continues former Civil Code Section 226.11 without change. See 
also Sections 7218 ("department" defined), 7527 ("intercountry adoption" defmed). 

§ 7902. Agency services 

7902. For intercountry adoptions that will be fInalized in this state, the licensed 
adoption agency shall provide all of the following services: 

(a) Assessment of the suitability of the applicant's home. 
(b) Placement of the foreign-born child in an approved home. 
(c) Postplacement supervision. 
(d) Submission to the court of a report on the intercountry adoptive placement with 

a recommendation regarding the granting of the petition. 
(e) Services to applicants seeking to adopt related children living in foreign 

countries. The Legislature recognizes that these children have an impelling need for 
adoptive placement with their relatives. 

Comment. Section 7902 continues fonnerCivil Code Section 226.20 without substantive 
change, See also Sections 7509 ("applicant" defmed), 7527 ("intercountry adoption" 
defmed), 7530 ("licensed adoption agency" defmed), 
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§ 7903. Care, custody, and control of child; Medi~Cal eligibility 
7903. (a) For each intercountry adoptionfmaIized in this state, the licensed adoption 

agency shall assume all responsibilities for the child including care, custody, and 
control as if the child had been relinquished for adoption in this state from the time the 
child left the child's native country. 

(b) Notwithstanding subdivision (a), if the child's native country requires and has 
given full guardianship to the prospective adoptive parents, the prospective adoptive 
parents shall assume all responsibilities for the child including care, custody, control, 
and fmancial support. 

(c) If the licensed adoption agency or prospective adoptive parents fails to meet the 
responsibilities under subdivision (a) or (b) and the child becomes a dependent of the 
court pursuant to Section 300 of the Welfare and Institutions Code, the state shall 
assume responsibility for the cost of care for the child. When the child becomes a 
dependent of the court and if, for any reason, is ineligible for AFDC under Section 
14005.1 of the Welfare and Institutions Code and loses Medi-Cal eligibility, the child 
shall be deemed eligible for Medi-Cal under Section 14005.4 of the Welfare and 
Institutions Code and the State Director of Health Services shall be given authority to 
provide payment for the medical services to the child that are necessary to meet the 
child's needs. 

Comment. Section 7903 continues Conner Civil Code Section 226.21 without substantive 
change. See also Sections 7527 ("intercountry adoption" defmed), 7530 ("licensed adoption 
agency" defined), 7542 (Uprospective adoptive parent" defmed). 

Note: TIle phrase ''shall be given authority" in subdivision (c) should be changed to 
"has authority" unless there is a special reason (or existing phrase. 

§ 7904. Agency services (or adoptions finalized in (oreign country 
7904. For an intercountry adoption that will be fmalized in a foreign country, the 

licensed adoption agency shall provide both of the following services: 
(a) Assessment of the suitability of the applicant's home. 
(b) Certification to the Immigration and Naturalization Service that this state's 

intercountry adoption requirements have been met. 
Comment. Section 7904 continues fonner Civil Code Section 226.23 without substantive 

change. See also Sections 7530 ("intercountry adoption" defmed), 7530 ("licensed adoption 
agency" defined). 

Note: "Intercountry" has been added in the introductory clause and in subdivision 
(b). 

§ 7905. Agreements of licensed adoption agencies with other agencies 
7905. Licensed adoption agencies may work only with domestic and foreign 

adoption agencies with whom they have written agreements that specify the 
responsibilities of each. The agreements may not violate any statute or regulation of 
the United States or of this state. ) 
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Comment. Section 7905 continues fonner Civil Code Section 226.25 without substantive C change. See also Section 7530 ("licensed adoption agency" defined). 

c 

§ 7906. Agreement to share or transfer financial responsibility 

7906. Nothing in this chapter may be construed to prohibit the licensed adoption 
agency from entering into an agreement with the prospective adoptive parents to share 
or transfer fmancial responsibility for the child. 

Comment. Section 7906 continues fonnerCivil Code Section 226.27 without substantive 
change. See also Sections 7530 ("licensed adoption agency" defmed), 7542 ("prospective 
adoptive parent" defined). 

§ 7907. Funding by fees 

7907. The costs incurred by a licensed adoption agency pursuant to programs 
established by this chapter shall be funded by fees charged by the agency for services 
required by this chapter. The agency's fee schedule is required to be approved by the 
department initially and whenever it is altered. 

Comment. Section 7907 continues fonnerCivil Code Section 226.28 without substantive 
change. See also Sections 7518 ("department" defined), 7530 ("licensed adoption agency" 
defmed). 

Note: The words "shall be" in the second sentence have been changed to "is required 
to be" for accuracy. Presumably the department's .pprovalls not mandated. 

§ 7908. Investigation of prospective adoptive parents 

7908. (a) A licensed adoption agency shall require each person filing an application 
for adoption to be fingelprintedand shall secure from an appropriate law enforcement 
agency any crirnina1 record of that person to determine whether the person has ever 
been convicted of a crime other than a minor traffic violation. The licensed adoption 
agency may also secure the person's full criminal record, if any. 

(b) The criminal record, if any, shall be taken into consideration when evaluating the 
prospective adoptive parent, and an assessment of the effects of any criminal history 
on the ability of the prospective adoptive parent to provide adequate and proper care 
and guidance to the child shall be included in the report to the court. 

(c) Any fee charged by a law enforcement agency for fmgelprinting or for checking 
or obtaining the criminal record of the applicant shall be paid by the applicant. The 
licensed adoption agency may defer, waive, or reduce the fee when its payment would 
cause economic hardship to the prospective adoptive parents detrimental to the 
welfare of the adopted child. 

Comment. Section 7908 continues fonnerCivil Code Section 226.30 without substantive 
change. See also Section 7530 ("licensed adoption agency" defmed). 

For comparable provisions. see Sections 7712 (investigation in agency adoption. 7811 
(investigation in independent adoption). For a related provision, see Section 8ool(a) 
(investigation in stepparent adoption). 
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Note: The provision concerning the waiver offees for.special.needs children does not 
appear in this section. Compare Sections 7712 and 7811. Should it? 

§ 7909. Medical report on child and biological parents 

7909. (a) An agency rmiy not place a child for adoption unless a written report on 
the child's medical background and, if available, the medical background of the 
child's biological parents, so far as ascertainable, has been submitted to the prospective 
-adoptive parents and they have acknowledged in writing the receipt of the report. 

(b) The report on the child's background shall contain all known diagnostic 
infonnation, including current medical reports on the child, psychological evaluations , 
and scholastic infonnation, as well as all known infonnation regarding the child's 
developmental history and family life. 

Comment. Section 7909 continues fonner Civil Code Section 226.35(a) without 
substantive change. See also Sections 7518 ("department" defIned), 7542 ("prospective 
adoptive parent" defmed). 

For a comparable provision, see Section 7706 (medical report in agency adoption. For a 
related provision, see Section 7817 (medical repon in independent adoption). See also 
Sections 7608 (regluations concerning medical repons), 8202 (availability of medical 
repons). 

§ 7910. Petition to adopt within 30 days of placement 

7910. As a condition of placement, the prospective adoptive parents shall file a :) 
petition to adopt the child under Section 7911 within 30 days of placement. 

Comment. Section 7910 continues former Civil Code Section 226.50 without substantive 
change. See also Sections 7539 ("place for adoption" defIned), 7542 ("prospective adoptive 
parent" def'med). 

§ 7911. Adoption petition; order 

7911. (a) A person desiring to adopt a child may for that purpose petition the 
superior court of the county in which the petitioner resides. The court clerk: shall 
immediately notify the department at Sacramento in writing of the pendency of the 
proceeding and of any subsequent action taken. 

(b) The caption of the adoption petition shall contain the names of the petitioners, 
but not the child's name. The petition shall state the child's sex and date of birth. The 
name the child had prior to adoption shall appear in the joinder signed by the licensed 
adoption agency. 

(c) If the child is the subject of a guardianship petition, the adoption petition shall 
so state and shall include the caption and docket number or have attached a copy of 
the letters of the guardianship or temporary guardianship. The petitioners shall notify 
the court of any petition for guardianship or temporary guardianship filed subsequent 
to the adoption petition. The guardianship proceeding shall be consolidated with the 
adoption proceeding. ) 
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Cd) The order of adoption shall contain the child's adopted name, but not the name 
the child had prior to adoption. 

Comment. Section 7911 continues fonner Civil Code Section 226.52 without substantive 
change. In subdivision (a), the reference to an "action" has been changed to "proceeding" 
for consistency with other sections. 

See also Section 7518 ("depanment" dermed), 7536 ("petitioner" dermed). 
For comparable provisions, see Sections 7713 (petition foragency adoption, 7802 (petition 

for independent adoption), 8000 (petition for stepparent adoption). 
Note: The reference to the "joinder" in subdivision (b) is unclear. This chapter does 

not require such a joinder. 

§ 7912. Concealment or removal of child from county 
7912. (a) In no event may a child who has been placed for adoption be removed from 

the county in which the child was placed, by any person who has not petitioned to adopt 
the child, without first obtaining the written consent of the licensed adoption agency 
responsible for the child. 

(b) During the pendency of an adoption proceeding: 
(1) The child proposed to be adopted may not be concealed within the county in 

which the adoption proceeding is pending. 
(2) The child may not be removed from the county in which the adoption proceeding 

is pending unless the petitioners or other interested persons flrst obtain permission for 
the removal from the court, after giving advance written notice of intent to obtain the 
court's permission to the licensed adoption agency responsible for the child. Upon 
proof of giving notice, permission may be granted by the court if, within a period of 
15 days after the date of giving notice, no objections are flIed with the court by the 
licensed adoption agency responsible for the child. H the licensed adoption agency 
flIes objections within the 15-day period, upon the request of the petitioners the court 
shall immediately set the matter for hearing and give to the objector, the petitioners, 
and the party orpanies requesting permission for the removal reasonable notice of the 
hearing by certifled mail, return receipt requested, to the address of each as shown in 
the records of the adoption proceeding. Upon a fmding that the objections are without 
good cause, the court may grant the requested permission for removal of the child, 
subject to any limitations that appear to be in the child's best interest. 

(c) This section does not apply in any of the following situations: 
(I) Where the child is absent for a period of not more than 30 days from the county 

in which the adoption proceeding is pending, provided that anotice of recommendation 
of denial of petition has not been personally served on the petitioners or the court has 
not issued an order prohibiting the removal of the child from the county pending 
consideration of any of the following: 

CA) The suitability of the petitioners. 
(8) The care provided the child. 
(C) The availability of the legally required agency consents to the adoption. 
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(2) Where the child has been returned to and remains in the custody and control of 
the child's birth parent or parents. 

(3) Where written consent for the removal of the child is obtained from the licensed 
adoption agency responsible for the child. 

(d) A violation of this section is a violation of Section 280 of the Penal Code. 
(e) Neither this section nor Section 2800fthe Penal Code may be construed to render 

lawful any act that is unlawful under any other applicable law. 

Comment. Section 7912 continues former Civil Code Section 226.40 withoutsubstantive 
change. See also Sections 7512 ("birth parent" defmed), 7530 ("licensed adoption agency" 
defmed), 7536 ("petitioner" defmed), 7539 ("place for adoption" defmed). 

For comparable provisions, see Sections 7714 (removal and concealment in agency 
adoption, 7803 (removal and concealment in independent adoption). 

§ 7913. Appearance of prospective adoptive parents and child 

7913. The prospective adoptive parents and the child proposed to be adopted shall 
appear before the court pursuant to Sections 7612 and 7613. 

Comment. Section 7913 continues fonnerCivil Code Sections 221.62 and 226.55 without 
substantive change. "Prospective adoptive parents" has been substituted for "person or 
persons desiring to adopt a child." See also Section 7542 ("prospective adoptive parent" 
defmed). 

For comparable provisions, see Sections 7718 (appearance in agency adoptions), 7823 
(appearance in independent adoptions), 8007 (appearance in stepparent adoptions). .) 

Note: See the Note following Section 7718. . 

§ 7914. Report to court 

7914. If the licensed adoption agency is a party to or joins in the adoption petition, 
it shall submit a full report of the facts of the case to the court. The department may 
also submit a report. 

Comment. Section 7914 continues former Civil Code Section 226.57 without substantive 
change. See also Sections 7518 ("department" defined), 7530 ("licensed adoption agency" 
defmed). 

For related provisions, see Sections 7715 (report of department or agency in agency 
adoption), 7807 (repon of depanment or agency in independent adoption), 8001 (repon of 
county welfare department or probation officer in stepparent adoption). 

§ 7915. Copy of report or findings to petitioner or attorney 

7915. If any report or fmdings are submitted to the court by a licensed adoption 
agency, a copy of the report or findings, whether favorable or unfavorable, shall be 
given to the petitioner's attorney in the proceeding, if the petitioner has art attorney of 
record, or to the petitioner. 

Comment. Section 7915 continues former Civil Code Section 226.59 without change. See 
also Section 7530 ("licensed adoption agency" defmed). 7536 ("petitioner" defined). ) 

For comparable provisions, see Sections 7717 (copy of report in agency adoption), 7821 
(copy ofrepon in independent adoption). 
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§ 7916. Notice to department of motion to witbdraw or dismiss 

7916. (a) H the petitioners move to withdraw the adoption petition or to dismiss ihe 
proceeding, the court clerk shall immediately notify the department at Sacramento of 
the action. The licensed adoption agency shall file a full report with the court 
recommending a suitable plan for the child in every case where the petitioners desire 
to withdraw the adoption petition or where the licensed adoption agency recommends 
that the adoption petition be denied and shall appear before the court for the purpose 
of representing the child. 

(b) Notwithstanding the petitioners' withdrawal or dismissal, the court may retain 
jurisdiction over the child for the pwpose of making any order for the child's custody 
that the court deems to be in the child's best interest. 

Comment. Section 7916 continues fonnerCivil Code Section 226.60 without substantive 
change. See also Sections 7518 ("department" defmed), 7530 ("licensed adoption agency" 
defined), 7536 ("petitioner" defmed). 

For a comparable provision, see Section 7804 (notice of withdrawal or dismissal in 
independent adoption). For related provisions, see Sections 7719 (notice of withdrawal or 
dismissal in agency adoption), 8006(a) (notice of withdrawal or dismissal in stepparent 
adoption). 

§ 7917. Unfavorable recommendation by licensed adoption agency 

7917. (a) H the licensed adoption agency finds that the home of the petitioners is 
not suitable for the child or that the required agency consents are not available and the 
agency recommends that the petition be denied, or iftbepetitioners desire to withdraw 
the petition and the agency recommends that the petition be denied, the clerk upon 
receipt of the report of the licensed adoption agency shall immediately refer it to the 
court for review. 

(b) Upon receipt of the report, the court shall set a date for a hearing of the petition 
and shall give reasonable notice of the hearing to the licensed adoption agency and the 
petitioners by certified mail, return receipt requested, to the address of each as shown 
in the proceeding. 

(c) The licensed adoption agency shall appear to represent the child. 
Comment. Section 7917 continues fonnerCivil Code Section 226.64 without substantive 

change. See also Section 7530 ("licensed adoption agency" defined). 
For comparable provisions, see Sections 7720 (unfavorable recommendation in agency 

adoption), 7822 (unfavorable recommendation in independent adoption). 

§ 7918. Transfer of cbild to care of agency 

7918. At the hearing, if the court sustains the recommendation that the child be 
removed from the home of the petitioners because the licensed adoption agency has 
recommended denial or the petitioners desire to withdraw the petition or the court 
dismisses the petition and does not return the child to his or her parents , the court shall 
commit the child to the care of the licensed adoption agency for the agency to arrange 
adoptive placement or to make a suitable plan. 
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Comment. Section 7918 continues fOl11lerCivil Code S"ction 226.66 without substantive 
change. See also Section 7530 ("licensed adoption agency" defined). 

CHAPTER 5. STEPPARENT ADOPTIONS 
§ 8000. Adoption petition; order 
§8001.Investigation 
§ 8002. Cost of investigation 
§ 8003. Consent of birth parents to adoption 
§ 8004. Consent form 
§ 8005. Motion or petition 10 withdraw consent 
§ 8006. Notice of withdrawal or dismissal; dismissal where consent refused 
§ 8007. Appearance of prospective adoptive parent and child 

§ 8000. Adoption petition; order 
8000. (a) A stepparent desiring to adopt a child of his or her spouse may for that 

purpose petition the superior court of the county in which the petitioner resides. 
(b) The caption of the adoption petition shall contain the names of the petitioners, 

but not the child's name. The petition shall state the child's sex and date of birth and 
the name the child had prior to adoption. 

(c) If the child is the subject of a guardianship petition, the adoption petition shall 
so state and shall include the caption and docket number or have attached a copy of 
the letters of the guardianship or temporary guardianship. The petitioners shall notify 
the court of any petition for guardianship or temporary guardianship fIled subsequent 
to the adoption petition. The guardianship proceeding shall be consolidated with the 
adoption proceeding. 

(d) The order of adoption shall contain the child's adopted name, but not the name 
the child had prior to adoption. 

Comment. Section 8000 continues fonnerCivil Code Section 227.10 without substantive 
change. See also Section 7536 (''petitioner'' defmed). 

For comparable provisions, see Sections7713 (petition for agency adoption, 7802 (petition 
for independent adoption), 7911 (petition for intercountry adoption). For other related 
provisions, see Sections 7715 (report of department or agency in agency adoption), 7807 
(report of department or agency in independent adoption), 7914 (report of department or 
agency in intercountry adoption). 

§ 8001. Investigation 
800 1. (a) The probation officer or, at option of the board of supervisors. the county 

welfare department in the county in which the adoption proceeding is pending shall 
make an investigation of each case stepparent adoption. The court may not make an 
order of adoption until after the probation officer or welfare department has fIled its 
report and recommendation and they have been considered by the court. 

(b) Unless ordered by the court, no home study may be required of the petitioner's 
home in a stepparent adoption. The agency conducting the investigation or any 
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interested person may request the court to order a home study or the court may order 
a home study on its own motion. 

(c) As used in this section, "home study" means a physical investigation of the 
premises where the child is residing. 

Comment. Section 8001 continues former Civil Code Section 227.20 without substantive 
change. See also Section 7548 ("stepparent adoption" defined). 

For related provisions, see Sections 7712 (investigation in agency adoption, 7811 
(investigation in independent adoption), 7908 (investigation in intercounlIy adoption). 

§ 8002. Cost of investigation 

8002. In a stepparent adoption, the stepparent is liable for all reasonable costs 
incurred in connection with an investigation required by Section 8001, up to a 
maximum of one hundred dollars ($100). The probation officer or county welfare 
department may defer, waive, or reduce the fee if its payment would cause economic 
hardship to the prospective adoptive parent detrimental to the welfare of the adopted 
child. 

Comment. Section 8002 continues former Civil Code Section 227.30 without substantive 
change. The fustpartofthe first sentence has been revised to use the defined term "stepparent 
adoption" and to delete the phrase "stepparent adopting a child of his or her spouse" to 
eliminate language that is inconsistent with the definition. See Section 7548 ("stepparent 
adoption" defmed). Other language changes have been made for consistency with 
corresponding provisions. See Sections7716and 7810. See also Sections 7542 ("prospective 
adoptive parent" defIDed). 

For related provisions, see Sections 7716 (fee forreport in agency adoption), 7810 (fee for 
report in independent adoption). 

§ 8003. Consent of birth parents to adoption 

8003. (a) In a stepparent adoption, the consent of either or both birth parents shall 
be signed in the presence of a county clerk, probation officer, or county welfare 
department staff member of any county of this state. The county clerk, probation 
officer, or county welfare department staffmember before whom the consent is signed 
shall immediately fde the consent with the clerk of the court where the adoption 
petition is fded. The clerk shall immediately notify the probation officer or, at the 
option of the board of supervisors, the county welfare department of that county. 

(b) If the birth parent of a child to be adopted is outside this state at the time of signing 
the consent, the consent may be signed before a notary or other person authorized to 
perform notarial acts. 

(c) The consent, when reciting that the person giving it is entitled to sole custody of 
the child and duly acknowledged before the county clerk, probation officer, or county 
welfare department staff member, is prima facie evidence of the right of the person 
signing the consent to the sole custody of the child and that person's sole right to 
consent. 
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(d) A birth parent who is a minor has the right to sign a consent for the adoption of 
his or her child and the consent is not subject to revocation by reason of the minority. 

Comment. Section 8003 continues fonner Civil Code Section 227.40 without substantive 
change. The first sentence of subdivision (a) has been revised to require consent of "birth 
parents" rather than "parents." This tenninology is consistent with subdivision (d). The 
reference to the "superior" court in subdivision (a) has been omitted as surplus. See Section 
7802 (petition in superior court). 

See also Sections 7512 ("birth parent" defmed), 7548 ("stepparent adoption" defmed). 
For related provisions, see Sections 7700 (consent to agency adoption), 7809 (consent 10 

independent adoption). 

§ 8004. Consent form 

8004. In a stepparent adoption, the form prescribed by the department for the 
consent of the birth parent shall contain substantially the following notice: 

"Notice to the parent who gives the child for adoption: H you and your child lived 
together at any time as parent and child, the adoption of your child by a stepparent does 
not affect the child's right to inherit your property or the property of other blood 
relatives." 

Comment. Section 8004 continues fonnerCivil Code Section 227 .44 without change. See 
also Sections 7512 ("birth parent" defmed), 7518 ("department"defmed), 7548 ("stepparent 
adoption" defmed). 

§ 8005. Motion or petition to withdraw consent J 
8005. (a) Consent of the birth parent to the adoption of the child by the stepparent 

may not be withdrawn except with court approval. Request for that approval may be 
made by motion, or a birth parel;lt seeking to withdraw consent may fIle with the clerk 
of the court where the adoption petition is pending, a petition for approval of 
withdrawal of consent, without the necessity of paying a fee for filing the petition. The 
petition or motion shall be.in writing, and shall set forth the reasons for withdrawal 
of consent, but otherwise may be in any form. 

(b) The court clerk shall set the matter for hearing and shall give notice thereof to 
the probation officer or county welfare department, to the prospective adoptive parent, 
and to the birth parent or parents by certified mail, return receipt requested, to the 
address of each as shown in the proceeding, at least 10 days before the time set for 
hearing. 

(c) The probation officer or county welfare department shall, prior to the hearing of 
the motion or petition for withdrawal, file a full report with the court and shall appear 
at the hearing to represent the interests of the child. 

(d) At the hearing, the parties may appear in person or with counsel. The hearing 
shall be held in chambers, but the court reporter shall report the proceedings and, on 
court order, the fee therefor shall be paid from the county treasury. H the court fmds ) 
that withdrawal of the consent to adoption is reasonable in view of all the circumstances 
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and that withdrawal of the consent is in the child's bestmterest, the court shall approve 
the withdrawal of the consent. Otherwise the court shall withhold its approval. 
Consideration of the child's best interest shall include, but is not limited to, an 
assessment of the child's age, the extent of bonding with the prospective adoptive 
parent, the extent of bonding or the potential to bond with the birth parent, and the 
ability of the birth parent to provide adequate and proper care and guidance to the 
child. If the court approves the withdrawal of consent, the adoption proceeding shall 
be dismissed. 

(e) A court order granting or withholding approval of a withdrawal of consent to an 
adoption may be appealed in the same manner as an order of the juvenile court 
declaring a person to be a ward of the juvenile court. 

Comment. Section 8005 continues fonnerCivil Code Section 227.46 without substantive 
change. The introductory phrase "once given" in the fonner provision has been omitted as 
surplus. The reference to the "superior" court in subdivision (a) has been omitted as surplus. 
See Section 7802 (petition in superior court). In subdivision (b), the phrase "persons to whose 
adoption of the child the consent was given" has been changed to "prospective adoptive 
parent." 

See also Section 7542 ("prospective adoptive parent" defined). 
For a comparable provision, see Section 7815 (consent in independent adoptions). 

§ 8006. Notice of withdrawal or dismissal; dismissal where consent refused 
8006. (a) If the pelitionermoves to withdraw the adoption petition or to dismiss the 

proceeding, the court clerk shall immediately notify the probation officer or county 
welfare department of the action. 

(b) If a birth parent has refused 10 give the required consent, the adoption petition 
shall be dismissed. 

Comment. Section 8006 continues fonnerCivil Code Section 227.50 without substantive 
change. See also Sections 7512 ("birth parent" defined), 7536 ("petitioner" defined). 

For a comparable provision, see Section 7719 (notice of withdrawal or dismissal in agency 
adoption). For related provisions, see Sections 7804 (notice of withdrawal or dismissal in 
independent adoption), 7916 (notice of withdrawal or dismissal in intercountry adoption). 

§ 8007. Appearance of prospective adoptive parent and child 
8007. The prospective adoptive parent and the child proposed to be adopted shall 

appear before the court pursuant to Sections 7612 and 7613. 
Comment. Section 8007 continues fonnerCivil Code Sections 221.62 and 227.60 without 

substantive change. The phrase "person or persons desiring to adopt a child" has been 
changed to "prospective adoptive parent" for consistency with the remainder of this chapter. 

For comparable provisions, see Sections 7718 (appearance in agency adoptions), 7823 
(appearance in independent adoptions), 7913 (appearance in intercountry adoptions). See 
also Section 7542 ("prospective adoptive parent" defined). 

Note: Should this section require the appearance ofthe birth parent who is the spouse 
of the stepparent? Existing law refers to the "person or persons desiring to adopt a 
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child," but the birth parent spouse is not adopting and.the reference to "persons" does 
not make sense here. Accordingly, SectiOD.8007 refers only to the "prospective adoptive .) 
parent." . 

See the Note following Section 7718. 

CHAPI'ER 6. VACATION OF ADOPTION 
§ 8100. Petition to set aside adoption; order 
§ 8101. Court order to county officer 
§ 8102. Limitation of actions 

§ 8100. Petition to set aside adoption; order 

8100. (a) If a child adopted pursuant to the law of this state shows evidence of a 
developmental disability or mental illness as a result of conditions existing prior to the 
adoption to such an extent that the child cannot be relinquished to an adoption agency 
on the grounds that the child is considered unadoptable, and of which conditions the 
adoptive parents or parent had no knowledge or notice prior to the entry of the order 
of adoption, a petition setting forth those facts may be filed by the adoptive parents 
or parent with the court that granted the adoption petition. If these facts are proved 
to the satisfaction of the court, it may make an order setting aside the order of adoption. 

(b) The petition shall be fded within five years after the entry of the order of 
adoption. 

(c) The court clerk shall immediately notify the department at Sacramento of the 
petition. Within 60 days after the notice, the department shall file a full report with -, 
the court and shall appear before the court for the purpose of representing the adopted ....J 
child. 

Comment. Section 81 00 continues former Civil Code Section 228. 10 without substantive 
change. In subdivisions (a) and (b), the reference to a "decree" of adoption has been omitted 
as surplus. In subdivision (c), the reference to the "superior" court has been omitted as 
surplus. See Section 7802 (petition in superior court). The "it shall be the duty" language 
in subdivision (c) has been replaced by "shall." 

See also Section 7518 ("department" defmed). 

§ 8101. Court order to county officer 

8101. (a) Ifan orderofadoption is set aside as provided in Section 8100, the court 
making the order shall direct the district attorney, the county counsel, or the county 
welfare departmentto take appropriate action under the Welfare and Institutions Code. 
The court may also make any order relative to the care, custody, or confmement of the 
child pending the proceeding the court sees fit. 

(b) The county in which the proceeding for adoption was had is liable for the child's 
support until the child is able to support himself or herself. 

Comment. Section 8101 continues former Civil Code Section 228.13 without substantive 
change. In subdivision (a), the reference to a "decree" of adoption has been omitted as 
surplus. J 
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§ 8102. Limitation of actions 
8102. (a) An action or proceeding of any kind to ,vacate, set aside, or otherwise 

nullify an order of adoption on the ground of any defect or irregularity of procedure 
in the adoption proceeding shall be commenced within three years after entry of the 
order. 

(b) An action or proceeding of any kind to vacate, set aside, or otherwise nullify an 
order of adoption on any ground other than a defect or irregularity of procedure shall 
be commenced within five years after entry of the order. 

Comment. Section 8102 continues fonner Civil Code Section 228.1 S without substantive 
change. The references to a "decree" of adoption have been omitted as surplus. 

CHAPTER 7. DISCLOSURE OF INFORMATION 
§ 8200. Confidentiality of records; certificate of adoption 
§ 8201. Information to public agencies and licensed adoption agencies 
§ 8202. Medical repon 
§ 8203. Disclosure of identity of birth parents 
§ 8204. Waiver of confidentiality of adoption records 
§ 8205. Request for contact with biological sibling 
§ 8206. Release of leiters, photographs, or other items of personal property 

§ 8200. Confidentiality of records; certificate of adoption 
8200. (a) The petition, relinquishment or consent, agreement, order, report to the 

court from any investigating agency, and any power of attorney and deposition flIed 
in the office of the county clerk pursuant to this chapter is not open to inspection by 
any person other than the parties to the proceeding and their attorneys and the 
department, except upon the written authority of the judge of the superior court. A 
judge of the superior coun may not authorize anyone to inspect the petition, 
relinquishment or consent, agreement, order, repon to the court from any investigating 
agency, or power of attorney or deposition or any portion of any such documents, 
except in exceptional circumstances and for good cause approaching the necessitous. 
The petitioner may be required to pay the expenses for preparing the copies of the 
documents to be inspected. 

(b) Upon written request of any party to the proceeding and upon the order of any 
judge of the superior court, the county clerk shall not provide any documents referred 
to in this section for inspection or copying to any other person, unless the name of the 
child's birth parents or any information tending to identify the child's birth parents is 
deleted from the documents or copies thereof. 

(c) Upon the request of the adoptive parents or the child, a county clerk may issue 
a certificate of adoption that states the date and place of adoption, the child's birth date, 
the names of the adoptive parents, and the name the child has taken. Unless the child 
has been adopted by a stepparent, the certificate shall not state the name oflhe child's 
birth parents. 
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Comment. Section 8200 continues fonnerCivil Code S~ction 229.1 Owithoul substantive 
change. In subdivisions (a) and (b), references 10 the "action" have been changed to the 
"proceeding. " 

See also Sections 7503 ("adoptive parent" defined), 7512 ("birth parent" defmed), 7548 
("stepparent adoption" defined). 

§ 8201. Information to public agencies and licensed adoption agencies 

8201. Notwithstanding any other law, the department and any ~censed adoption 
agency may furnish information relating to an adoption petition to the juvenile court, 
county welfare department, public welfare agency, or private welfare agency licensed 
by the department, if it is believed the child's welfare will be promoted thereby. 

Comment. Section 8201 continues former Civil Code Section 229.20 without substantive 
change. See also Sections 7518 ("department" defined), 7530 (''licensed adoption agency" 
defmed). 

§ 8202. Medical report 

8202. (a) Notwithstanding any other law, the department or licensed adoption 
agency that made a medical report required by Section 7706, 7817, or 7909 shall 
provide a copy of the medical report, in the manner the department prescribes by 
regulation, to any of the following persons upon the person's request: 

(1) A person who has been adopted pursuant to this part and who has attained the 
age of 18 or who presents a certified copy of his or her marriage certificate. " 

(2) The adoptive parent of a person under the age of 18 who has been adopted ....J 
pursuant to this part. 

(b) A person who is denied access to a medical report pursuant to regulations 
adopted pursuant to this section may petition the superior court for review of the 
reasonableness of the department's or licensed adoption agency's decision. The 
names and addresses of any persons contained in the report shall be removed unless 
the person requesting the report has previously received the information pursuant to 
subdivision (a) of Section 8203. 

Comment. Section 8202 continues fonnerCivil Code Section 229.30 without substantive 
change. This section has been substantially reorganized. See also Sections 7503 ("adoptive 
parent" defined), 7518 ("department" defIDed), 7530 ("licensed adoption agency" defined). 

§ 8203. Disclosure of identity of birth parents 

8203. (a) The department or a licensed adoption agency shall do the following: 
(1) Upon request of a person who has been adopted pursuant to this part and who 

has attained the age of21, disclose the identity of the person's birth parent or parents 
and their most current address shown in the records of the department or licensed 
adoption agency, if the birth parent or parents have indicated consent to the disclosure 
in writing. 

(2) Upon request of the birth parent of a person who has been adopted pursuant to ) 
this part and who has attained the age of 21, disclose the adopted name of the adoptee 
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and the adoptee's most current address shown in the records of the department or 
licensed adoption agency, if the adult adoptee has indicated in writing, pursuant to the 
registration program developed by the department, that he or she wishes his or her 
name and address to be disclosed. 

(3) Disclose the identity of a birth parent and his or her most current address shown 
in the records of the department or licensed adoption agency upon the request of the 
adoptive parent of a person under the age of 21 who has been adopted pursuant to this 
part, upon the fmding by the department or licensed adoption agency that a medical 
necessity or other extraordinary circumstances justify the disclosure. 

(b) The department shall prescribe the form of the request required by this section. 
The form shall provide for an affidavit to be executed by the requester that to the best 
of his or her knowledge he or she is an adoptee, the adoptee's birth parent, or the 
adoptee's adoptive parent. The department may adopt regulations requiring any 
additional means of identification from a requester that it deems necessary. The 
request shall advise an adoptee that if he or she consents, his or her adoptive parents 
will be notified of the filing of the request prior to the release of the name and address 
of his or her birth parent. 

(c) Subdivision (a) is not applicable if a birth parent or an adoptee has indicated that 
he or she does not wish his or her name or address to be disclosed. 

(d) The department shall either respond to a request for information pursuant to this 
section or forward the request to a licensed adoption agency pursuant to subdivision 
(f) within 20 working days of its receipt of the request. 

(e) The department may forward requests for information pursuant to this section 
to any licensed adoption agency that was a party to the adoption. 

(f) Notwithstanding any other law, the department shall announce the availability 
of the present method of arranging contact among an adult adoptee, his or her birth 
parents, and adoptive parents authorized by Section 8204 utilizing a means of 
communication appropriate to effectively inform the public. 

(g) The department or licensed adoption agency may charge a reasonable fee in an 
amount the department establishes by regulation to cover the costs of processing 
requests for information made pursuant to subdivision (a). The revenue reSUlting from 
the fees so charged shall be utilized by the department or licensed adoption agency to 
increase existing staff as needed to process these requests. Fees received by the 
department shall be deposited in the Adoption Information Fund. This revenue shall 
be in addition to any other funds appropriated in suppon of the state adoption program. 

(h) The department or licensed adoption agency shall waive the fees authorized by 
this section for any person who is receiving public assistance pursuant to Part 3 
(commencing with Section 11000) of Division 9 of the Welfare and Institutions Code. 

(i) This section applies only to adoptions in which the relinquishment for or consent 
to adoption was signed on or after January I, 1984. 
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Comment. Section 8203 continues fonner Civil Code Section 229.40 without substantive 
change. TItis section has been substantially reorganized. See also Sections 7503 ("adoptive ---. 
parent" defined), 7512 ("birth parent" defined), 7518 ("department" defmed), 7530 ("licensed J 
adoption agency" defined). 

§ 8204. Waiver of confidentiality of adoption records 

8204. (a) Notwithstanding any other law, if an adult adoptee, living birth parents, 
and any living adoptive parent have each fIled a written waiver of rights with respect 
to the confidentiality of adoption records with the department or a licensed adoption 
agency, the department or licensed agency may arrange for contact among these 
persons. Neither the department nor a licensed adoption agency may solicit, directly 
or indirectly, the execution of such a waiver. 

(b) The waiver authorized by this section shall be in a fonn prescribed by the 
department. 

Comment. Section 8204 continues fonner Civil Code Section 229.50 without substantive 
change. In the fllSt part of the firslSentence, "birth parent" has been changed to "living birth 
parents" for intemal consistency. 

See also Sections 7503 ("adoptive parent" defmed), 7512 ("birth parent" dermed), 7518 
("department" defmed), 7530 ("licensed adoption agency" defined). 

§ 8205. Request for contact with biological sibling 
8205. (a) Notwithstanding any other law, the department or adoption agency that 

joined in the adoption petition shall release the names and addresses of biological ~ 
siblings to one anotherifboth of the siblings have attained the age of21 and have fIled 
the foUowing with the department or agency: 

(I) A cwrent address. 
(2) A written request for contact with any biological sibling whose existence is 

known to the person making the request. 
(3) A written waiver of the person's rights with respectto the disclosure of his or her 

name and address to the sibling, if the person is an adoptee. 
(b) Upon inquiry and proof that a person is the biological sibling of an adoptee who 

has fIled a waiver pursuant to this section, the department or agency may advise the 
sibling that a waiver has been fIled by the adoptee. The department or may charge a 
reasonable fee, not to exceed fifty dollars ($50), for providing the service required by 
this section. 

(c) An adoptee may revoke a waiver fIled pursuant to this section by giving written 
notice of revocation to the department or agency. 

(d) The department shall adopt a form for the request authorized by this section. The 
form shall provide for an affidavit t6 be executed by a person seeking to employ the 
procedure provided by this section that, to the best of the person's knowledge, the 
person is an adoptee or biological sibling of an adoptee. The form also shall contain 
a notice of an adoptee's rights pursuant to subdivision (c) and a statement that ~ 
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infonnation will be disclosed only if there is a currently valid waiver on file with the 
. department or agency. The department may adopt regulations requiring any additional 
means of identification from a person making a request pursuant to this section as it 
deems necessary, and for obtaining the consent of the birth parents of the adoptee and 
the sibling in order to make the disclosure authorized by this section in any case in 
which the sibling remained in the custody and control of the birth parents until the age 
of 18 years. 

(e) The department or agency may not solicit the execution of a waiver authorized 
by this section. However, the department shall announce the aVailability of the 
procedure authorized by this section, utilizing a means of communication appropriate 
to effectively inform the public. 

Comment. Section 8205 continues fonnerCivil Code Section 229.60 without substantive 
change. The provisions of subdivision (a) have been substantially revised. In subdivision 
(d), the provisions concerning consent of "natural" parents have been changed to "birth" 
parents for consistency with the disclosure provisions. See, e.g., Section 7702. 
. See also Sections 7503 ("adoptive parent!' defmed), 7512 ("birth parent" defmed), 7518 
("department" defined). 

Note: What service is "required" under subdivision (b)? 
Note that "natural" parents is used in Civil Code Section 229.60, whereas "biological" 

is usually used in these circumstances in this statute, and is used to refer to the sibling. 
It is unfortunate to use "birth" parents, "biological" parents, and "natural" parents in 
the same statute. In this draft, "birth" bas been substituted for "natural" since it refers 
to the required consents for a disclosure wbicb provisions apply to "birtb"parents. See, 
e.g., Section 7702. 

§ 8206. Release or letters, photographs, or other items of personal property 
8206. (a) Notwithstanding any other law, the department or licensed adoption 

agency shall release any letters, photographs. or other items of personal propeny in 
its possession toan adoptee, birth parent, or adoptive parent, upon written request. The 
material may be requested by any of the following persons: 

(1) The adoptee, if the adoptee has attained the age of 18 years. 
(2) The adoptive parent orparents, on behalf of an adoptee under the age of 18 years, 

as long as instructions to the contrary have not been made by the depositor. 
(3) The birth parent or parents. 
(b) Notwithstanding any other law, all identifying names and addresses shall be 

deleted from the letters, photographs, or items of personal property before delivery to 
the requester. 

(c) Letters, photographs, and other items of personal property deposited on or after 
January I. 1985, shall be accompanied by a release fonn or similar document signed 
by the person depOSiting the material. specifying to whom the material may be 
released. At its discretion, the department or licensed adoption agency may refuse for 
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deposit items of personal.property that, because of value or bulk, would pose storage 
problems. 

(d) Notwithstanding subdivisions (a) and (b), only the following photographs 
deposited before January 1, 1985, shall be released: 

(1) Photographs of the adoptee that have been requested by the adoptee. 
(2) Photographs that have been deposited by the adoptee, the adoptive parent or 

parents, or the birth parent or parents, and for which there is a letter or other document 
on fIle indicating that person's consent to the release of the photographs. 

(e) The department and licensed adoption agencies may charge a fee to cover the 
actual costs of any services required by this section in excess of normal postadoptive 
services provided by the departmel).t or agency. The department shall develop a fee 
schedule that shall be implemented by the department and licensed adoption agencies 
in assessing charges to the person who deposits the material or the person to whom the 
material is released. The fee may be waived by the department or licensed adoption 
agencies in cases in which it is established that a fmancial hardship exists. 

(0 As used in this section, "photograph" means a photograph of the person 
depositing the photograph or the person making the request for the release. 

Comment. Section 8206 continues formerCivll Code Section 229.70 without substantive 
change. See also Sections 7503 ("adoptive parent" dermed), 7512 ("birth parent" dei'med), 
7518 ("department" dermed), 7530 ("licensed adoption agency" dermed). 

Note: The ''notwithstanding'' clauses in subdivisions (a), (b), and (d) are in conOict. 
It is presumed that the one in subdivision (b) trumps the one in subdivision (a), but the 
drafting is less than ideal In addition, subdivision (d) appears to trump subdivision (b) 
as to pre-January 1, 1985, materials. 

11lere is also some question about the point of subdivision (b) since it appears to defeat 
the purpose of subdivision (a). A picture, for example, with identifying names deleted 
is not of much use. At a minimum, it should not apply to decedents and should be subject 
to a contrary direction from the person pictured or tbe person who deposited the 
material. 

Subdivision (f) is unclear. Does it include a photograph in which the depositor or 
requester is one of several persons? Or is it limited to photographs of only tbese 
persons? 

PART 3. ADOPTION OF ADULTS AND MARRIED MINORS 
Note: 11lis pari is a substantial reorganization of tbe adult adoption provisions of 

Civil Code Sections 230.10·230.20. Existing law contains four fairly brief "general" 
provisions and followed by a single lengthy section in wbich most ofthe applicable law 
appears. This draft splits up the long section and reorganizes the law in a manner 
consistent with the 1990 reorganization ofthe other procedures. "Prospective adoptive 
parent" has been substituted for i'adoptingperson" and "person adopting" throughout 
this part. 
Chapter 1. General provisions 
Chapter 2. Procedure for adult adoption 
Chapter 3. Procedure for terminating adult adoption 
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CHAPTER!. GENERALPROV~IONS 
§ 8300. Adoption of adult or married minor 
§ 8301. Consent of spouse of prospective adoptive parent 
§ 8302. Consent of spouse of proposed adoptee 

§ 8300. Adoption of adult or married minor 

§ 8300 

8300. <a) An adult may be adopted by another adult as provided in this part. 
(b) A married minor may be adopted in the same manner as an adult under this part. 
Comment. Section 8300 restates fonner Civil Code Section 230.10 without substantive 

change. 
Note: Tbis section splits the longer sentence in Civil Code Section 230.010 and 

eliminates surplus language, including adult "person." 

§ 8301. Consent of spouse of prospective adoptive parent 
8301. A married person who is not lawfully separated from his or her spouse may 

not adopt an adult without the consent of the spouse, provided that the spouse is 
capable of giving that consent. 

Comment. Section 8301 continues the fust sentence of the second paragraph of 
subdivision (a) of fonner Civil Code Section 230.20 without substantive change. 

§ 8302. Consent of spouse of proposed adoptee 
8302. <a) Amarried person who is not lawfully separated from his orher spouse may 

not be adopted without the consent of the spouse, provided that the spouse is capable 
of giving that consent. 

(b) The consent of the parents of the proposed adoptee, of the department, or of any 
other person is not required. 

Comment. Section 8302 continues the second and third sentences of the secondparagraph 
of subdivision (a) of fonner Civil Code Section 230.20 without substantive change and 
supersedes the second paragraph of subdivision (c) offonnerCivil Code Section 230.20. See 
also Section 7518 ("departmentn defmed). 

§ 8303. Adoption of more than one unrelated adult within one year 
8303. <a) A person may not adopt more than one unrelated adult under this part 

within one year of the person's adoption of an unrelatectadult, unless the proposed 
adoptee is the biological sibling of a person previously adopted pursuant to this part 
or unless the proposed adoptee is disabled or physically handicapped. 

(b) A person may not adopt an unrelated adult under this part within one year of an 
adoption of another person under this part by the prospective adoptive parent's spouse, 
unless the proposed adoptee is a biological sibling of a person previously adopted 
pursuant to this part. 

Comment. Section 8303 continues fonnerCivil Code Section 230.12 without substantive 
change. "Biological sibling" has been substituted for "sibling by birth" for consistency with 
the language of Section 8205. 
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See also Section 7542 ("prospective adoptive parent" defined). 
Note: This section does not cover all of the cases. In some situations, the section could 

operate to give different results depending on the order in which people are adopted. 
E.g., if a spouse adopts a disabled person, subdivision (b) would seem to bar adoption 
of a nonrelated, nondisabled person. However, if the sequence were reversed, both 
persons could be adopted. Is there a policy at issue here, or is it just incomplete? Is it 
worth straightening out? 

The use of "unrelated" is not crystal clear. In context, it appears to mean unrelated 
to the prospective adoptive parent. 

§ 8304. Name of adopted person 

8304. A person adopted pursuant to this part may take the family name of the 
adoptive parenl 

Comment. Section 8304 continues the fust sentence offonnerCivil Code Section 230.14 
without substantive change. See also Section 7503 ("adoptive parent" defined). 

For a comparable provision, see Section 7618 (name of adopted child). 

§ 8305. Relationship of parent and child 

8305. After adoption, the adoptee and the adoptive parent or parents shall sustain 
towards each other the legal relationship of parent and child and have all the rights and 
are subject to all the duties of that relationship. 

Comment. Section 8305 continues the second sentence of fonner Civil Code Section 
230.14 without substantive change. See also Section 7503 ("adoptive parent" defined).) 

For a comparable provision, see Section 7616 (relationship in adoption of unmarried . 
minors). 

§ 8306. Relief from parental duties of birth parents 

8306. The birth parents of a person adopted pursuant to this part are, from the time 
of the adoption, relieved of all parental duties towards, and all responsibility for, the 
adopted person, and have no right over the adopted person. 

Comment. Section 8306 continues fonnerCivil Code Section 230.16 without substantive 
change. See also Section 7512 ("birth parent" defmed). 

For a comparable provision, see Section 7617 (responsibility of birth parents of unmarried 
minors). 

§ 8307. Hearing open and public 

8307. Ahearing with regard to adoption under Chapter 2 (commencing with Section 
8320) or termination of a parent and child relationship under Chapter 3 (commencing 
with Section 8340) may, in the discretion of the court, be open and public. 

Comment. Section 8307 continues subdivision (d) offonnerCivil Code Section 230.20 
without substantive change. 

CHAPTER~PROCEDUREFORADULTADOYnON 
§ 8320. Adoption agreement 
§ 8321. Petition for approval of adoption 
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§ 8322. Setting matter for hearing 
§ 8323. Notice to and appearance by interested persons 
§ 8324. Appearance by prospective adoptive parent and proposed adoptee 
§ 8325. Court's discretion to require report 
§ 8326. Notice of hearing for developmentally disabled adult 
§ 8327. Report concerning person with developmental disability 
§ 8328. Hearing and order 

§ 8320. Adoption agreement 

§ 8320 

8320. (a) An adult may adopt another adult who is younger, except the spouse of 
the prospective adoptive parent. by an adoption agreement approved by the court, as 
provided in this chapter. 

(b) The adoption agreement shall be in writing. executed by the prospective 
adoptive parent and the proposed adoptee. and shall state that the parties agree to 
assume toward each other the legal relationship of parent and child and to have aU of 
the rights and be subject to aU of the duties and responsibilities of that relationship. 

Comment. Section 8320 continues the first paragraph of subdivision (a) of former Civil 
Code Section 230.20 without substantive change. 

§ 8321. Petition for approval of adoption 

8321. (a) The prospective adoptive parent and the proposed adoptee may me in the 
superior court of the county in which either person resides a petition for approval of 
the adoption agreement. 

(b) The petition for approval of the adoption agreement shall state aU of the 
following: 

(1) The length and nature of the relationship between the prospective adoptive 
parent and the proposed adoptee. 

(2) The degree of kinship. if any. 
(3) The reason the adoption is sought. 
(4)Astatementas to why the adoption would be in the best interest of the prospective 

adoptive parent. the proposed adoptee. and the public. 
(5) The names and addresses of any living birth parents or adult children of the 

proposed adoptee. 
(6) Whether the prospective adoptive parent or his or her spouse has previously 

adopted any other adult and. if so. the name of the adult. together with the date and 
place of the adoption. 

Comment. Subdivision (a) of Section 8321 continues the first sentence of subdivision (b) 
offormer Civil Code Section 230.20 without subStantive change. Subdivision (b) continues 
subdivision (f)( 1 ) of former Civil Code Section 230.20 without substantive change. See also 
Sections 7512 ("birth parent" defmed), 7542 ("prospective adoptive parent" defmed). 

§ 8322. Setting matter for hearing 

8322. When the petition for approval of the adoption agreement is filed, the court 
clerk shall set the matter for hearing. 
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Comment. Section 8322 restates the substance of the fU'St pan of the second sentence of 
subdivision (b) of fonner Civil Code Section 230.20. 

§ 8323. Notice to and appearance by interested persons 
• 

8323. The court may require notice of the time and place of the hearing to be served 
on any other interested person and any interested person may appear and object to the 
proposed adoption. 

Comment. Section 8323 continues the third sentence of subdivision (b) of former Civil 
Code Section 230.20 without substantive change. 

§ 8324. Appearance by prospective adoptive parent and proposed adoptee 
.8324. Both the prospective adoptive parent and the proposed adoptee shall appear 

at the hearing in person, unless an appearance is impossible, in which event an 
appearance may be made for either or both of the persons by counsel, empowered in 
writing to make the appearance. 

Comment. Section 8324 continues the last pan of the second sentence of subdivision (b) 
of fonner Civil Code Section 230.20 without change. See iIso Section 7542 ("prospective 
adoptive parent" defmed). 

§ 8325. Court's discretion to require report 
8325. No investigation or report to the court by any public officer or agency is 

required, but the court may require the county probation officer or the department to 
investigate the circumstances of the proposed adoption and report thereon, with 
recommendations, to the court prior to the hearing. 

Comment. Section 8325 continues the last sentence of subdivision (b) of fonner Civil 
Code Section 230.20 without change. See also Section 7518 ("department" defmed). 

§ 8326. Notice of hearing for developmentally disabled adult 
8326. The prospective adoptive parent shall mail or personally serve notice of the 

hearing and a copy of the petition to the director of the regional center for the 
developmentally disabled, established pursuant to Chapter 5 (commencing with 
Section 4620) of Division 4.5 of the Welfare and Institutions Code, and to any living 
birth parents or adult children of the proposed adoptee, at least 30 days before the day 
of the hearing on an adoption petition in any case in which both of the following 
conditions exist: 

(a) The proposed adoptee is an adult with developmental disabilities. 
(b) The prospective adoptive parent is a provider of board and care, treatment, 

habilitation, or other services to persons with developmental disabilities or is a spouse 
or employee of a provider. 

Comment. Section 8326 continues subdivision (e) offonnerClvil Code Section 230.20 
without substantive change. See also Sections 7512 ("birth parent" defined), 7542 ("prospective 
adoptive parent" defined). 
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§ 8327. Report concerning person with developmental disability 

8327. If the prospective adoptive parent is a provider of board and care, treatment, 
habilitation, or other services to persons with developmental disabilities, oris a spouse 
or employee of a provider, and seeks to adopt an unrelated adult with developmental 
disabilities, the regional center for the developmentally disabled notified pursuant to 
Section 8326 shall fIle a written report with the court regarding the suitability of the 
proposed adoption in meeting the needs of the proposed adoptee and regarding any 
known previous adoption by the prospective adoptive parent. 

Comment. Section 8327 continues subdivision (f)(2) offormerCivil Code Section 230.20 
without substantive change. See also Section 7542 ("prospective adoptive parent" defined). 

§ 8328. Hearing and order 

8328. (a) At the hearing the court shall examine the parties, or the counsel of any 
party not present in person. 

(b) If the court is satisfied that the adoption will be in the best interests of the persons 
seeking the adoption and in the public interest and that there is no reason why the 
petition should not be granted, the court shall approve the adoption agreement and 
make an order of adoption declaring that the person adopted is the child of the adoptive 
parent. Otherwise, the court shall withhold approval of the agreement and deny the 
petition. 

('- (b) In determining whether or not the adoption of any person pursuant to this part 
\~- is in the best interests of the persons seeking the adoption or the public interest, the 

court may consider evidence, oral or written, whether or not it is in conformity with 
the Evidence Code. 

Comment. Section 8328 continues the first and third paragraphs of subdivision (c) of 
fonner Civil Code Section 230.20 without substantive change. See also Section 7503 
("adoptive parent" defmed). 

CHAPTER 3. PROCEDURE FOR TERMINATING ADULT ADOPTION 
§ 8340. Petition to terminate retationsbip of parent and child 

§ 8340. Petition to terminate relationship of parent and child 

8340. (a) Any person who has been adopted under this part may, upon written notice 
to the adoptive parent, fIle a petition to terminate the relationship of parent and child. 
The petition shall state the name and address of the petitioner, the name and address 

. of the adoptive parent, the date and place of the adoption, and the circumstances upon 
which the petition is based. 

(b) IT the adoptive parent consents in writing to the termination, an order terminating 
the relationship of parent and child may be issued by the court without further notice. 

(c) IT the adoptive parent does not consent in writing to the termination, a verified, 
(- written response shall be filed within 30 days of the date of mailing of the nOlice, and 
',-, the mailer shall be set for hearing. The court may require an investigation by the 

county probation officer or the department 
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Comment. Section 8340 continues subdivision (g) of f~lrIner Civil Code Section 230.20 
without substantive change. See also Sections 7503 ("adoptive parent" defined), 7518 
("department" dermed). 

Note: "In writing" bas been added in subdivision (c) for consistent coverage with 
subdivision (b). 
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