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INTRODUCTION

This memorandum initiates the California Law Revision Commission’s

consideration of common interest development (CID) law. This memorandum

should be read in conjunction with the background study prepared for the

Commission by Professor Susan F. French of UCLA Law School, Scope of Study of

Laws Affecting Common Interest Developments (November 2000).

Attached to this memorandum as an Exhibit are the letters listed below,

which provide comments addressed to Professor French’s report. We have not

generally reproduced attachments that accompany the letters. However, the

attachments will be considered during the course of the study in connection with

the specific issues to which they relate.

Exhibit p.

1. Samuel L. Dolnick, Homeowner, La Mesa......................... 1
2. William N. Littlefield, Homeowner, Newport Beach ................ 8
3. Bob Dow, Homeowner ........................................10
4. Michael J. Gartzke, South Coast Homeowner’s Ass’n, Goleta..........11
5. David R. Hagmaier, Fullerton ..................................13
6. Timothy Lange, Homeowner, Yucaipa ...........................17
7. Donie Vanitzian, Homeowner, Marina del Rey.....................30
8. Thomas Foster, Homeowner, Northridge .........................42
9. Paula Reddish Zinnemann, Real Estate Commissioner...............44

10. Cara Black, Homeowner, San Clemente ..........................45
11. Glenn H. Youngling, Attorney, San Rafael ........................48
12. Anthony E. Siegman, Board Member, Stanford.....................49
13. Robert M. Nordlund, Association Reserves, Inc. ....................53
14. Gene Bicksler, CID Manager, San Ramon .........................55
15. Janette Davis, Homeowner, Riverside ............................57
16. Patrick L. Sullivan, CPA, Hayward ..............................63
17. Jeffrey G. Wagner, Attorney, Walnut Creek .......................64
18. Joan B. Lee, Gray Panthers of Northern California ..................66
19. Susan M. Hawks McClintic, Attorney, San Diego ...................68
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20. William Powers, Congress of California Seniors ....................71
21. Robert Lewin, Homeowner, Irvine ..............................72
22. Stephen Glassman, Attorney, Los Angeles ........................75
23. Alisa Ross, Homeowner, Irvine .................................76
24. Frederick L. Pilot, Common Interest Consumer Project ..............81
25. Curtis C. Sproul, Attorney, Sacramento...........................84
26. Tyler P. Berding, Executive Council of Homeowners ................92
27. John Jones, Homeowner, Aliso Viejo .............................96
28. Edward J. Brisick, Irvine.......................................97
29. Lee Ford, Homeowner, Texas...................................99

Please note that we have reproduced here only correspondence received in

connection with release of Professor French’s report and our request for

comment. We have in the past received other correspondence that identifies

problem areas in the law or suggests improvements in the law. Some of this

correspondence is summarized in Professor French’s report; the rest will be

referred to at appropriate points during the course of this study.

This memorandum refers to major points made in the correspondence listed

above. That correspondence also contains a wealth of detail, including specific

instances of problems and specific suggested solutions. The correspondence

should be consulted directly for that detail.

Our objective at this time is to make initial decisions concerning the scope,

direction, and priorities for this study. We will get into specific problems and

proposed solutions later.

BACKGROUND

The concept of a study of common interest development law was first

brought to the Commission in 1998. During its annual review of suggested new

topics and priorities that year, the Commission concluded that such a study

would be appropriate. In its 1998-1999 Annual Report, 28 Cal. L. Revision

Comm’n Reports 679, 693-94 (1998), the Commission explained:

Common interest housing developments are characterized by
(1) separate ownership of dwelling space coupled with an
undivided interest in common areas, (2) covenants, conditions, and
restrictions that run with the land, and (3) administration of
common property by a homeowner association.

The main body of law governing common interest
developments is the Davis-Stirling Common Interest Development
Law. Civ. Code § 1350 et seq. Other key statutes include the
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Subdivision Map Act, the Subdivided Lands Act, the Local
Planning Law, and the Nonprofit Mutual Benefit Corporation Law,
as well as various environmental and land use statutes. In addition,
statutes based on separate, rather than common, ownership models
still control many aspects of the governing law. See, e.g., Civ. Code
§§ 1102 et seq., 2079 et seq. (real estate disclosure).

The complexities and inconsistencies of this statutory
arrangement have been criticized by homeowners and
practitioners, among others. See, e.g., SR 10 (Lee and Sher) (April
10, 1997); California Research Bureau, Residential Common Interest
Developments: An Overview (March 1998).

The association boards that administer common interest
developments, composed of elected unit owners, encounter a
statutory framework that is unduly complex; the lay volunteers
often make mistakes and violate procedures for conducting
hearings, adopting budgets, establishing reserves, enforcing
parking, and collecting assessments. The statutes provide no
practical enforcement provisions to deter violations. Housing
consumers do not readily understand and cannot easily exercise
their rights and obligations.

The statutes affecting common interest developments should be
reviewed with the goal of setting a clear, consistent, and unified
policy with regard to their formation and management and the
transaction of real property interests located within them. The
objective of the review is to clarify the law and eliminate
unnecessary or obsolete provisions, to consolidate existing statutes
in one place in the codes, and to determine to what extent common
interest housing developments should be subject to regulation.

The Legislature authorized the proposed study in 1999. Resolution Chapter 81

of the Statutes of 1999 approves for study by the Law Revision Commission the

following topic:

Whether the law governing common interest housing
developments should be revised to clarify the law, eliminate
unnecessary or obsolete provisions, consolidate existing statutes in
one place in the codes, establish a clear, consistent, and unified
policy with regard to formation and management of these
developments and transaction of real property interests located
within them, and to determine to what extent they should be
subject to regulation.

Due to the potential magnitude of this project, the Commission decided to

seek guidance as to the possible scope and priorities for the study. In 2000 the

Commission retained a “team” of academic consultants for this purpose,
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comprised of Professors Susan French of UCLA Law School and Roger Bernhardt

of Golden Gate University Law School. Professor French is the Reporter for the

Restatement (Third) of Property, Servitudes and has written and lectured on

common interest development law. Professor Bernhardt is a real property law

expert and author of the annual California Continuing Education of the Bar

survey of developments in real property law. During preparation of the scope

report, Professors French and Bernhardt, with the concurrence of the

Commission’s Executive Secretary, determined that Professor French should

produce the study, with Professor Bernhardt acting in a consultative capacity.

In November 2000 Professor French delivered the background study, Scope of

Study of Laws Affecting Common Interest Developments (November 2000). On

receipt, the Commission publicized and circulated the report, with a comment

deadline of January 15, 2001. Responses received are listed above.

A WORD ABOUT THE COMMISSION’S PROCESS

For the benefit of persons interested in this study who are unfamiliar with

Law Revision Commission proceedings, a thumbnail sketch of our typical

process will be helpful.

The Commission conducts all its work at public meetings. The Commission’s

staff prepares written material for consideration at the meetings, and oral

remarks may be received at the meetings. The meetings are not hearings, but

working sessions, designed for constructive problem-solving. The Commission

determines policy; underlying legal research and legislative drafting to

implement Commission decisions is performed by the Commission’s staff.

The Commission makes initial policy decisions at early meetings, which are

developed in detail at subsequent meetings. The Commission prepares a

complete package, consisting of a narrative explanation of the perceived

problems and proposed solutions, together with implementing statutory

language. The package, titled a tentative recommendation, is circulated widely

(beyond the persons participating at Commission meetings) to interested persons

and organizations for review and comment. The Commission reviews comments

received on the tentative recommendation, and makes any necessary revisions

before submitting the package to the Governor and Legislature as a final

recommendation. The proposal then goes through the regular legislative process.
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The Commission has a high success rate in the Legislature (in the vicinity of

95%).

The process is a thorough, deliberate, and deliberative one. It can take a fair

amount of time to complete. A project of this magnitude typically will require

several years. On occasion the Commission will break a major topic into smaller

discrete segments so that work completed early on will not become stale during

the time it takes to complete the remainder of the study.

At present, the staff does not anticipate any major departures from this

standard process. But that is one of the reasons the Commission has decided to

begin with a scope analysis. The size and direction of the study have yet to be

determined.

SYNOPSIS OF SCOPE REPORT

Professor French’s scope report reviews the main bodies of law governing

common interest developments — the Davis-Stirling Act, the Nonprofit

Corporation Law, and the Subdivided Lands Act — as well as miscellaneous

other applicable statutes. Of these, Professor French identifies the Davis-Stirling

Act as most problematic. The major criticisms are (1) the law is complicated and

hard to understand, (2) its coverage is uneven, (3) securing compliance with the

law is difficult, and (4) protections for individuals are weak.

Professor French’s primary recommendation is that the Commission

investigate the possibility of replacing the Davis-Stirling Act with the Uniform

Common Interest Ownership Act (UCIOA), augmented by helpful provisions

drawn from the Davis-Stirling Act and from the Restatement (Third) of Property,

Servitudes. UCIOA deserves careful consideration because it is clearly written,

reasonably well organized, and reasonably comprehensive. It would standardize

California terminology with the rest of the country and stabilize California law so

it would not require constant amendment.

Other areas of study recommended by Professor French are:

(1) Review the interrelation among the governing documents, the common

interest development law, and the Corporations Code for suitability and

compatibility, and clarify which provision prevails in case of conflict. Also

determine whether the governing laws are mandatory or are merely default

rules.
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(2) Examine ways to provide better protection to members of common

interest developments. Problem areas include protecting members from deferred

maintenance decisions, intrusive regulations or regulations that disrupt settled

expectations, and unresponsive boards. Consideration should be given to

enacting a members’ Bill of Rights.

(3) Investigate nonjudicial oversight options. Jurisdiction of the Department

of Real Estate or another regulatory agency could be extended to cover ongoing

operations of an association. Jurisdiction could be invoked on an as-needed basis

to resolve a dispute; dispute resolution services could be provided.

(4) Consider extension of the law to developments where lots or units are

subject to an obligation to fund enforcement of CC&Rs even if there is no

common area.

ISSUES ADDRESSED IN SCOPE REPORT

In this section of the memorandum, the staff digests general reaction received

in response to Professor French’s suggestions. We do not get into detailed

examples and variations proposed in the correspondence. The Exhibit to this

memorandum should be consulted for that purpose.

Depending on the Commission’s determinations as to the scope and direction

of the project, we will revisit the detail contained in the correspondence. In this

connection, the staff notes that a number of the commentators have offered their

assistance, or the assistance of their organizations, in this effort. See, e.g.,

comments of William N. Littlefield, Paula Reddish Zinnemann (Real Estate

Commissioner), Cara Black, Gene Bicksler, Jeffrey G. Wagner, Curtis C. Sproul,

Tyler P. Berding (ECHO).

General Reaction

Professor French’s report details deficiencies in existing law and suggests

several basic directions where improvement appears achievable. Her overall

conclusion is that, “California law governing common interest developments

could be substantially improved by simplifying, clarifying, and expanding the

scope of the current statutes and by providing more affordable and available

means to ensure compliance with the law and resolve disputes among CID

members and boards. The current study provides an opportunity to develop new

statutes that would accomplish these results.” Background Study p. 8.
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The general reaction to Professor French’s observations and suggested

directions for study was favorable. Many commentators expressed basic

agreement with her analysis of the defects in existing law  and the tenor of the

proposed solutions. See, e.g., comments of Samuel L. Dolnick, Timothy Lange,

Robert M. Nordlund, Patrick L. Sullivan, Jeffrey G. Wagner, William Powers,

Curtis C. Sproul.

Some commentators were skeptical about the concept of trying to rehabilitate

the law in this area. Their perspectives ranged from a concern that the common

interest development is an inherently flawed housing model that cannot be fixed,

to cynicism about institutional bias in favor of the establishment. See, e.g.,

comments of Donie, Vanitzian, Thomas Foster, Janette Davis, Lee Ford.

Replace Davis-Stirling Act with UCIOA

Professor French’s primary suggestion is that the Commission investigate the

possibility of replacing the Davis-Stirling Act with UCIOA. “The Uniform

Common Interest Ownership Act (UCIOA) deserves careful consideration

because it is clearly written, reasonably well organized, and reasonably

comprehensive.” Background Study p. 6. She notes a recent law review article by

Professor Rosenberry and Curtis Sproul, both of whom were involved with the

development of the Davis-Stirling Act, concluding that California law could be

improved by shifting to UCIOA as the basic statute.

Regardless of the solutions proposed, there was agreement that existing

California law requires reorganization, clarification, and simplification. See, e.g.,

comments of Anthony E. Siegman, Gene Bicksler, Patrick L. Sullivan, Jeffrey G.

Wagner, Joan Lee, William Powers, Curtis C. Sproul. A common complaint was

that existing law is too convoluted and complex, and too difficult to use,

particularly for lay boards of volunteers that must work with it. There was a

general plea for simplification. See, e.g., comments of Susan M. Hawks McClintic

(“I certainly agree with Ms. French that existing California laws leave much to be

desired. The law is very confusing and ever changing. I would support any effort

to make the law more comprehensible.” Exhibit p. 69).

The concept of a new start, using UCIOA as a base with improvements drawn

from the Davis-Stirling Act and the Restatement (Third) of Property, Servitudes,

received broad support. See, e.g., comments of Samuel L. Dolnick (“much of the

current confusion and ambiguity in the Davis-Stirling Act would be eliminated”

Exhibit p. 1); Anthony E. Siegman; Jeffrey G. Wagner (“I concur wholeheartedly”
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Exhibit p. 64). It should be noted, however, that at least one commentator was

not overly impressed with one of the Restatement provisions. See comments of

Michael J. Gartzke (The provision “tells me nothing as a nonattorney. It is not

specific and a minefield for the uninformed.” Exhibit p. 11).

Susan M. Hawks McClintic noted that she has not practiced in a UCIOA

jurisdiction, so it is difficult to say whether UCIOA would be better or more

workable than existing California law; the overall format of UCIOA is good. She

reports that one attorney in her office who moved here from Connecticut misses

the Uniform Condominium Act and “found it much easier to interpret and use

than the California laws.” Exhibit p. 68.

Frederick L. Pilot expresses concern about a shift to UCIOA. In his opinion,

UCIOA, as last revised in 1994, has too narrow a focus on real estate

perspectives. “Since that time, there have been significant changes in the CID

marketplace, and California has been a leader in attempting to address the

problems which have arisen.” Exhibit p. 82. Common interest developments are

more than just real estate developments — they are a de facto privatized from of

local government. Any review of UCIOA for adoption in California must be done

carefully to ensure that some of the more advanced California provisions are not

inadvertently forfeited.

Tyler Berding is also circumspect about the concept of shifting from Davis-

Stirling. He notes that the Legislature has previously considered and rejected

such an approach, concluding that a custom body of law is better suited to

California’s unique needs. In addition, “thousands of new communities have

been established, and thousands more have amended their governing

documents, to reflect what was considered a permanent fixture of California

law.” Exhibit p. 94. Finally, courts have interpreted existing provisions of the

Davis-Stirling Act and applied them in a substantial body of common law that is

now used in day-to-day understanding and advising of community associations.

One argument made in favor of shifting to UCIOA, however, is that the

Davis-Stirling Act is a patchwork, and is constantly being amended, with new

and changing rules developing on an ongoing basis. The Rosenberry & Sproul

1998 article cataloged 39 amendments to the Act’s 27 sections during its 13-year

existence, and there have been additional amendments in the past two years

bringing the Act to 41 sections. The Uniform Act holds out the hope of greater

stability in the law and greater certainty for common interest developments and

their residents, a fact not lost on a number of the commentators. See, e.g.,
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comments of Samuel L. Dolnick, Susan M. Hawks McClintic (“Every year, there

are changes to the law making it very difficult for community association

managers and members of the boards of directors to keep up to date with the

current legal requirements.” Exhibit pp. 68-69).

The staff has not investigated the practical (and possibly constitutional) issues

that would be involved in retroactive application of a basic shift in the law

governing common interest developments. Certainly existing and perhaps even

“vested” contract and property rights may be at stake. If the Commission decides

to look into UCIOA as a new basis for California law, we will research this

matter.

The staff is confident that we would receive plenty of support from the

National Conference of Commissioners on Uniform State Laws (NCCUSL) in this

endeavor. Their primary interest is in promoting uniformity of the law, and

California’s adoption of UCIOA would be a major boost for that Act. At the

staff’s request, the Joint Editorial Board for Uniform Real Property Acts devoted

a session to discussing UCIOA with our consultants Professors French and

Bernhardt. It should be noted that the Commission’s Assembly Member and

Legislative Counsel are both members of NCCUSL; the Commission’s Executive

Secretary is an associate member.

Whether or not the Commission decides to investigate the possibility of a shift

to UCIOA, the staff is confident we can work with existing law to make it more

user-friendly, a goal advocated by many commentators. This can be done by

breaking up long sections into discrete subjects, reorganizing the provisions in a

logical way, rephrasing where appropriate to simplify legalese, etc.

Integrate Laws Governing CIDs

Professor French observes that various bodies of law impact common interest

developments. The interrelation among these laws, and in particular their

interaction with the governing documents of the common interest development,

the common interest development law, should be reviewed. The law should

clarify which provision prevails in case of conflict, and should determine

whether the governing laws are mandatory or are merely default rules for the

common interest development.

These suggestions received a sympathetic response from several

commentators. Susan M. Hawks McClintic agrees, “It is often unclear which

provision prevails in the event of a conflict or whether the statutory provisions
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are mandatory.” Exhibit p. 69. Curtis C. Sproul details at length examples of

these sorts of conflicts in the law, particularly between the Davis-Stirling Act and

the Nonprofit Corporation Law (Exhibit pp. 86-89) and between case law under

the Davis-Stirling Act and the general law of equitable servitudes (Exhibit pp. 89-

91).

Frederick L. Pilot does not agree that an effort should be made to straighten

out the interrelation among the governing laws. Rather, the common interest

development law and the nonprofit corporation law should be integrated into a

single statutory scheme. “We recommend that the two code sections be reviewed

with the goal to create a separate section for CID laws, rather than attempt to

continue to use other code sections and try to reconcile the conflicts between

them and the existing Davis-Stirling Act.” Exhibit p. 81. William L. Littlefield

expresses the same thought — the Act should be combined with the relevant

provisions of other codes into a single document. Exhibit p. 8.

At this point in the project, the staff does not have sufficient information to be

able to offer the Commission an informed perspective on the issue. We do not

know whether homeowner associations are sufficiently different in character

from other incorporated and unincorporated associations that the general laws in

the area are inadequate. (Note. The Commission currently has under

consideration a project to develop statutory law, including governance issues, for

unincorporated nonprofit associations generally.)

The staff suggests that the question of integrating the various bodies of law

governing CID operations be deferred until the Commission is further along in

its work of reviewing the Davis-Stirling Act or UCIOA. If the Commission

decides to develop UCIOA for California, that may have a significant impact on

this decision, since UCIOA includes within it a substantial body of governance

law.

Provide Better Protection to Members of CIDs

Professor French suggests that the Commission examine ways to provide

better protection to members of common interest developments. Problem areas

she mentions include protecting members from deferred maintenance decisions,

intrusive regulations or regulations that disrupt settled expectations, and

unresponsive boards. She suggests that consideration should be given to

enacting a members’ Bill of Rights.
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This matter struck a responsive chord with many of the commentators.

Typical comments were that existing law substantially favors the board over

homeowners, the law is biased in favor of management, the law needs to even

the playing field, there has been an erosion of individual homeowner rights. See,

e.g., comments of Timothy Lange, Donie Vanitzian, Janette Davis, Robert Lewin,

Stephen Glassman, Alisa Ross.

Commentators were prolific in their suggestions for improvements that might

be made to the law. Commonly expressed thoughts were to elect boards by secret

ballot, impose conflict of interest limitations on board members, impose higher

duties and standards of care on board members, educate board members

concerning their responsibilities and the governing rules and regulations of the

association, fine board members who do not adhere to the governing rules,

provide residents removal power over board members, impose term limits on

board members, require open meetings, require written documentation of board

actions and decisions, impose more detailed financial accounting standards,

make the books and records of the association accessible to homeowners, require

competitive bidding for goods and services contracted by the association, require

management companies to be accessible to residents, provide better

communication vehicles for homeowners, protect homeowners against

unexpected maintenance assessments (and educate board members as to the

need for maintenance of proper reserves), provide all parties with clear

statements of their rights and responsibilities. See, e.g., comments of William N.

Littlefield, Bob Dow, David R. Hagmaier, Timothy Lange, Anthony E. Siegman,

Janette Davis, Joan Lee, William Powers, Alisa Ross, Edward J. Brisick. A number

of commentators saw value in last session’s AB 2031 (Nakano), which would

have imposed a sunshine law, and express dismay at its defeat in the Legislature.

See, e.g., comments of David R. Hagmaier, Donie Vanitzian, Stephen Glassman.

However, not all commentators necessarily agreed as to the need or

advisability of these remedies. Gene Bicksler, for example, believes that with a

better reorganization of the law, “individual rights of owners will show

themselves to be adequate and that in general no further protections are needed.”

Exhibit p. 55. Michael J. Gartzke is concerned that board members receive too

little, rather than too much protection. “Verbal abuse from members is the #1

reason why board members quit. Many associations have difficulty fielding a full

slate of candidates. Don’t make it more difficult to volunteer for the board.”

Exhibit p. 11. He is also concerned that some of the proposals attempting to make
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the board more accountable are so onerous that they would impose greater

burdens on running an association than the law imposes on local government

itself.

Even among persons who agree on the need for greater homeowner

protections, there is disagreement as to individual remedies. For example, there

may be serious drawbacks to term limits for board members, secret ballots, and

sealed competitive bids. See the comments of Anthony E. Siegman at Exhibit p.

52.

Our object here is not to discuss or decide on the merits of any of these points.

And in fact, there are undoubtedly significant pros and cons as to every remedy

proposed. That will all come out when we are further down the road on this

project.

Rather our object here is to survey the range of opinion as to this aspect of

Professor French’s report. The staff thinks that, given the intense interest in the

matter, the Commission will need to devote a fair amount of time to analyzing

the identified problems and reviewing the proposed solutions, as part of this

study. We do not at this point know the extent to which (1) the Davis-Stirling Act

may already address these issues but simply not provide an adequate

enforcement mechanism, and (2) UCIOA may deal with some of these matters in

a satisfactory way. Once we have determined basic direction of this project, we

will begin the analysis process.

Investigate Nonjudicial Oversight of CIDs

Professor French recommends that the Commission investigate nonjudicial

oversight options, but not necessarily full-fledged state regulation. For example,

jurisdiction of the Department of Real Estate or another regulatory agency could

be extended to cover ongoing operations of an association, to be invoked on an

as-needed basis to resolve a dispute. Also dispute resolution services could be

provided by such a regulatory agency.

There was a substantial amount of comment on this point. In general,

homeowners were dissatisfied with existing remedies to enforce existing rights.

A common complaint was that there is little or no recourse available for board

mismanagement. Although the law provides for alternative dispute resolution, it

doesn’t work. The only other remedy is litigation, which is not practical in terms

of the types of issues that come up in common interest developments. Moreover,

there is the added disadvantage that the board’s legal expenses are required to be
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funded by the challenging homeowners. The result is that there is no

accountability for board members, who can act arbitrarily and with impunity.

Some other enforcement mechanism is needed. See, e.g., comments of Samuel L.

Dolnick, Timothy Lange, Donie Vanitzian, Thomas Foster, Anthony E. Siegman,

Joan Lee, William Powers, Robert Lewin, Alisa Ross, Frederick L. Pilot, John

Jones, Edward J. Brisick.

Tyler P. Berding notes that common interest developments are

simultaneously businesses, nonprofit corporations, quasi-governments, housing

developments, real property owners, operators of social and recreational

amenities, expressions of land use policy, and peoples’ homes. Given such

diverse purposes, we need to establish more effective principles of regulation to

sustain CIDs through their anticipated lifetimes. “We think sound revision of

state law, in conjunction with agency regulation, is the best and brightest answer

to administering the multi-faceted entities that comprise modern common

interest communities.” Exhibit p. 93.

The concept of extension of state regulation was not unanimously endorsed,

however. See, e.g., comments of Gene Bicksler (“I am concerned about the idea of

setting up a regulatory agency. I would suggest a thorough investigation be made

of other states that have such an agency, in particular Florida. I am concerned

about a long term negative impact of a regulatory bureaucracy on CID housing.”

Exhibit p. 55)

Whether or not a regulatory mechanism is pursued, a number of

commentators saw value in the involvement of a neutral party, for dispute

resolution purposes if nothing else. See, e.g., comments of Bob Dow, Gene

Bicksler. On the other hand, at least one commentator has had positive

experience with the existing alternative dispute mechanisms. See comments of

Susan M. Hawks McClintic (“In my experience, this has been very effective in

addressing disputes between associations and members. In San Diego, we often

use the San Diego Mediation Center which provides mediation services at a very

nominal cost.” Exhibit p. 69). (The staff notes that Ms. McClintic’s favorable

experience with the existing program is not universal. We have received

comments from a number of homeowners indicating it has not worked well in

their cases. See, e.g., comments of Samuel L. Dolnick.)

A number of commentators saw value in exploring the possibility of an

ombudsman to help resolve homeowner complaints. See comments of Samuel L.

Dolnick (concept of ombudsman has been raised in Legislature without success;
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the type of ombudsman program used in other circumstances “could also be

beneficial for CIDs.” Exhibit p. 4), Cara Black (ombudsman could be helpful to

protect homeowners from unnecessary lawsuits; this is “a HUGE problem and

must be addressed.” Exhibit p. 46), Alisa Ross (“Nevada has already put in place

an ombudsman for homeowners and considering placing the position under

their Consumer Affairs division.” Exhibit p. 79).

Broaden Coverage of CID Law

Professor French suggests that we consider extending coverage of the

common interest development law to some areas not currently covered, but

where fair enforcement of CC&Rs is an issue. This recommendation struck a

responsive chord with Glenn Youngling. “I would like to see Civil Code Section

845 amended and a cross reference made in the Davis Stirling act to provide that

in the event more than half of the users of a road voluntarily form a Davis-

Stirling qualified association, the Association or any owner may petition the

court utilizing C.C. Section 845 and the Court is authorized to set the ‘fair share”

road assessment as the assessment amount determined by the Association and

consistent with the Davis-Stirling Act requirements.” Exhibit p. 48.

ISSUES NOT ADDRESSED IN SCOPE REPORT

Professor French’s scope report focuses primarily on operational issues

involving common interest developments. This was also the principal concern of

commentators on the report. However, there were a number of suggestions for

other areas of study as well, that the Commission needs to consider. Perhaps the

broadest sweep of inquiry was suggested in the letter of Tyler P. Berding,

concerned about community obsolescence and affordable housing (Exhibit pp.

94-95):

ECHO has raised what we believe are significant concerns about
the long-term financial viability of common interest developments
as housing stock. Far too often subject at their birth to poorly-
conceived and -built construction, and often plagued by major
funding deficiencies during their lifetimes, California’s community
associations need a strong regulatory scheme to preserve common
elements that are intended to last. The importance of requiring
strong financial health in every community cannot be minimized —
both at the birth of a development by its developer, as budgets are
set and reserves begin to grow, and by the association’s members
once on their own wing. Even before that, quality construction — in

– 14 –



design, components, building techniques, supervision, and
adherence to building codes and standards — is essential to avoid
financially debilitating defects and to ensure the ongoing
affordability of housing. Where defects do occur, legal remedies for
recovery must be protected. Imprudent future funding of major
repairs by special assessment, long-term under-assessment of
reserves, lack of basic legal protections for assessment collection in
lender foreclosures and owner bankruptcy, and the trouble (and
growing) potential for mis-use of association assets held in trust all
undermine the state’s struggle to provide affordable housing and
foretell the obsolescence and eventual loss of common interest
communities.

CID Development

Tyler P. Berding explicitly suggests review of issues involved in development

of common interest housing, including construction defect remedies. See

comments set out above. However, another commentator explicitly cautions the

Commission against involvement in this area. “Legislation should focus on the

ongoing operation issues surrounding CIDs, not one-time Development or

Development transition. While all future associations will transition from

Developer control, all current and future CIDs need ongoing, clear legal direction

about the ongoing operation of their association.” Robert M. Nordlund, Exhibit

p. 53.

Other Bodies of Law Affecting CIDs

Professor French’s report identifies various bodies of law that affect common

interest developments, but focuses primarily on deficiencies in the Davis-Stirling

Act. One commentator writes to remind us that the Davis-Stirling Act was never

intended to comprehensively include all relevant bodies of law, and we should

not overlook those other bodies. “It is therefore important that other parts of the

Civil Code (such as section 1102 et seq. pertaining to seller disclosures and

section 2079 et seq. concerning the duties of real estate licensees in residential

transactions) and the Corporations Code (as it pertains to homeowners

associations) be reviewed as part of the scope of this study, keeping in mind the

study’s overall goal of developing a clear, consistent and unified regulatory

framework regulating the formation and management of CIDs and the

transactions of separate interests within them.” Frederick L. Pilot, Exhibit p. 81.
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Education and Disclosure

Quite a few commentators saw real value in better information for

prospective homeowners before they buy into a common interest development.

There was concern, for example, that people do not understand the

practicalities of what they are getting into, and a condominium or planned

community does not necessarily result in idyllic, carefree living. Promotional

literature emphasizes the amenities, without cautioning about the realities of CID

living. See, e.g., comments of Cara Black, Robert Lewin, Alisa Ross.

There were a number of suggestions that at least fundamental information

about the particular common interest development should be provided to a

potential homeowner ahead of time. That would include basic information about

the financial health and stability of the development. See, e.g., comments of

David R. Hagmaier (detailing a number of proposed pre-purchase revisions;

Exhibit pp. 13-14), Robert M. Nordlund (suggesting disclosure of percentages of

owner occupancy, 90-day delinquencies, and reserves funded; “We need to

create a structure in California where CID owner and prospective owners can

expect to find the basic information on their association as easily as they can find

the calories in a can of soda, the SPF rating of their sunscreen, or the mileage on a

used car.” Exhibit p. 54), Robert Lewin (“When prospective homeowners choose

to buy units in homeowners associations, they should be provided all the

pertinent disclosure about the association they are considering buying into,

including the financial health of the association and a history of any abuses and

litigation by the association.” Exhibit p. 73).

The prospective purchaser should also be provided copies of the governing

CC&Rs and other documents such as association bylaws and rules. See, e.g.,

comments of Samuel L. Dolnick (“there are many laws requiring full disclosure

of many aspects in the purchase of real estate. Turning over the governing

documents in a timely manner, prior to the close of escrow, is sorely lacking.”

Exhibit p. 5), Anthony E. Siegman (“The disclosure must be made an adequate

time in advance of a prospective purchase” Exhibit p. 50).

In this connection, there were complaints about the complexity and confusion

of CC&Rs. One commentator notes that attorneys give contradictory

interpretations as to the meaning of particular CC&Rs. See comments of Cara

Black (“The only ones gaining anything from the CC&R’s are attorneys.” Exhibit

p. 47). Several commentators suggest that the CC&Rs need to be more clear,

whether through use of standardized forms or otherwise. See, e.g., comments of
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David R. Hagmaier (“Put an end to the legal disputes by eliminating vague and

unclear verbiage typically associated with governing documents.” Exhibit p. 13.)

Changes in Condominium Project After Plan is Recorded

Jeffrey G. Wagner strongly urges the Commission to address a significant

problem with the law requiring unanimous consent to make any changes in a

condominium plan, once recorded. He notes that changes are often advisable

after the project has suffered a casualty such as a fire or earthquake; in addition

as projects age and need renovation, requests for changes become more common.

“I am experiencing an increasing number of requests for such changes and must

advise my clients that it is an extremely difficult task and almost impossible in

larger projects. It is an ill-advised law that creates permanently-fixed interests in

real property that cannot be revised as changing circumstances warrant despite

the will of a majority of its owners.” Exhibit p. 64.

Licensing of Community Association Managers

Our commentators have not suggested that the Commission get into the issue

of licensing community association managers. However, one commentator does

mention the issue, and it is a matter of which the Commission should be aware.

See comments of Susan M. Hawks McClintic (Exhibit p. 69):

With respect to the oversight issue, please note also that efforts
have been made to adopt legislation to require licensing for
community association managers. If such legislation is enacted, it is
very likely that this licensing of managers will result in some form
of oversight for community associations. Most disputes between an
association and a member also involves the manager and any
regulatory oversight of the managers would result in oversight of
the association’s actions.

GENERAL OBSERVATIONS

The commentary we have received on the scope of this project prompts the

staff to make a number of general observations.

Tenor of Comments

We are impressed with the overall quality of the commentary we have

received. There were many thoughtful observations about the nature of common

interest development housing and its problems, and many creative and
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constructive ideas for solutions are proposed. We will get into specifics after the

Commission has determined the scope and priorities for this study.

Many comments of homeowners display a tone of righteous indignation and

anger. There is also a certain similarity among some of the comments, resulting

in part from a letter-writing campaign. See, e.g., the comments of Lee Ford,

Exhibit p. 99.

The commentary we have received so far is generally positive to Professor

French’s suggestions as to direction for this project. However, it is important to

note that the commentary represents a heavily homeowner oriented perspective.

There are a variety of other voices on this topic we have yet to hear from. In

particular we have to date received only a limited response from management

professionals. We will discuss this matter further. See “Politics and Law

Revision” below.

Thoughts on Nature of CID Housing

A number of “big picture” perspectives on the nature of common interest

development law were offered. Commentators noted that the hybrid nature of

the CID — the combination of private and public ownership coupled with a

community governance mechanism — creates a situation ripe for conflict.

Individuals who have had unsatisfactory experiences in the communities in

which they live were pessimistic about the future of this sort of living

arrangement, calling it a flawed model and warning against its use. Others were

more resigned, noting that CID housing is the only affordable housing being

built, and there is no alternative but to try to make it a more workable concept.

Commentators also observed that common interest developments provide

more than just housing. CIDs often assume many of the functions of

municipalities. A number of commentators referred to Evan McKenzie’s

Privatopia, which develops this concept in depth. Tyler P. Berding notes that

common interest developments are quasi-governments, with constitutional-like

duties but without governmental immunities (a significant distinction that

legislators often overlook). Exhibit p. 93.

The quasi-governmental nature of CIDs was the focus of much of the concern

expressed by homeowners. The conflict between board members and dissenting

homeowners on matters such as personal liberties, property maintenance,

assessments, access to records, redress of grievances, etc., was a feature of many

comments. But that appears to be an almost inevitable feature of CID living, just
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as not all citizens are happy with decisions made and actions taken by their

governmental officials.

At least one commentator would resist the impulse to treat CIDs like mini-

governments. See comments of Michael J. Gartzke, Exhibit p. 12:

Are you planning to move the statutes pertaining to CID
governance from the business law to government law? These
organizations are set up as businesses, not governments. You
indicate that boards are not responsive to their members. Frankly,
my county supervisor and state legislators have been unresponsive
to my concerns. County planning commissions and architectural
review boards are notorious for making up rules as they go that
have dramatic impacts on the public. Are you looking to impose a
tougher standard on CID boards than on our democratically-
elected representatives and their appointees?

Role of Professional Management

Because of the complexities involved in managing common interest

developments, there has been a trend towards professionalization of

management. This trend was the focus of a fair amount of commentary.

Some commentators noted that professional management is a practical

necessity. Reliance on private homeowner volunteers is problematic; they do not

have the expertise and skills necessary for, and typically cannot devote sufficient

time and attention to, running a CID. Moreover, the worst management versus

homeowner disputes may arise where a feuding homeowner assumes

management authority and uses that power improperly.

Other commentators were more cynical about the role of professional

management. They noted that CID management has become a large industry,

with profiteering by managers and their lawyers. The cost of professional

management drives up the cost of living in a CID. Moreover, professional

managers are less responsive to the needs of homeowners than fellow citizens.

Professional management destroys the opportunity to develop a sense of

community among homeowners.

The observation has been made that “the best protection an owner can have is

the ability to become a leader in the community and change the direction of the

community, if that’s what needs to happen.” Gene Bicksler, Exhibit p. 55.

However, many of our disenchanted homeowner commentators indicate they

have tried that, without success. They were appalled at some of the procedures

used and decisions made, but were unable to change anything. As dissident
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members of a self-perpetuating board they were marginalized and isolated by

the majority.

In any event, the Commission is admonished not to assume that all

associations have professional management. In crafting solutions, we should not

lose sight of the needs of the small association, one managed by volunteer. See,

e.g., Michael J. Gartzke, Exhibit p. 11:

Lost in many of the law revisions is the fact that thousands of
associations in California are small, managed directly by the board
of directors. Some are as small as 3 units while the average size
association in our group is less than 50 units. Most small
associations cannot afford professional management nor do
management companies want to work with the small association.
Therefore, they do not have the same access to resources that larger
associations do.

And Anthony E. Siegman, Exhibit pp. 49-50:

In formulating laws governing the operation of CIDs and
especially CID/HOA boards, I strongly urge the Commission to
recognize the “amateur” status of many if not most of these boards.

In my observation many if not most members of HOA (and
other) boards, while often dedicated and well-meaning, are
inexperienced in organizational and governance issues, have
limited organizational and management skills, and have limited
knowledge of legal issues, parliamentary procedures, and other
aspects of board operations.

In addition, they are generally volunteers with limited time,
limited experience, limited opportunity to acquire on-the-job
training in effective board membership, and limited access to
professional assistance in carrying out their board duties.

Politics and Law Revision

The Law Revision Commission historically has felt it important to hear all

voices and perspectives in developing its recommendations to the Governor and

Legislature. The Commission is often able, out of the interplay of conflicting

views, to develop consensus solutions that satisfactorily address an identified

issue without causing other problems of its own. That process helps both to

ensure a balanced recommendation, and to foster its enactability.

The staff is concerned that, at least initially, we have only heard from a

limited segment of the persons and interests involved in CIDs. We will continue

to seek input from other sectors as we go along.
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We requested Professor French to comment on the political feasibility of her

suggestions concerning the scope of this study. She notes that she is not in a

position to address this question, but observes that there is a group that will

probably strongly resist adoption of UCIOA. Background Study p. 8.

John Jones argues that the Commission should not take political

considerations into account in determining the scope of this project — “I would

like to see the CLRC develop the best, most comprehensive proposal possible,

and leave the results to politics, if necessary. Even elements that are rejected now

could still serve as a useful springboard for further discussion.” Exhibit p. 96.

This remark echoes an ongoing debate within the Commission that is present

in every area the Commission addresses. The Commission’s tendency is towards

idealism as suggested by Mr. Jones; the staff’s tendency is towards practical

political considerations. The staff does not like to see the Commission waste its

time, and the time of all the participants in its projects, by developing a

recommendation that is not enactable. The Governor and Legislature give the

Commission substantial resources to address problem areas in the law; if the

Commission responds with “solutions” that are unrealistic, people will begin to

wonder whether this sort of endeavor ought to continue to receive public

funding.

Some skepticism is expressed in letters of commentators about the

commitment of the Legislature, and of the Commission, to really addressing

problems that have been identified. See, e.g., comments of Cara Black (“What

worries me is that the lawmakers in Sacramento will make it appear that they are

concerned about what is going on (by asking for a study like this one) but have

no intention of addressing the problem.” Exhibit p. 47).

In particular, Donie Vanitzian is critical of law reform efforts and of the

Commission. “Self-important groups not unlike the LRC and other legislative

task forces regarding CIDs are prone to lose their sense of proportion. The

Commission has followed in a new tradition of imperial over-reach among the

quangocracy.” Exhibit p. 37. The staff would point out that this criticism appears

to be misdirected; it apparently assumes the Commission was involved in the

development of the Davis-Stirling Act. In fact, the Commission has never had

any involvement with that law, and has made no decisions or recommendations

concerning it. The present memorandum is the first occasion the Commission has
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had to consider CID law, apart from the initial decision to seek legislative

sanction to study it.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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