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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N    S T A F F  ME MO R A N DU M 

Legis. Prog., H-855 May 29, 2008 

First Supplement to Memorandum 2008-12 

2008 Legislative Program: AB 1921 (Saldaña) 

Assembly Bill 1921 (Saldaña) would implement the Commission’s 
recommendation on Statutory Clarification and Simplification of CID Law (Dec. 
2007). AB 1921 has been approved by the Assembly and is pending consideration 
in the Senate. 

We have received four letters expressing concern about the bill, which are 
attached in the Exhibit as follows: 

Exhibit p. 
 • Sandra Bonato, et al (4/18/08)..................................11 
 • Patricia M. Gomez, Livermore (5/2/08) ..........................53 
 • Ravi Kapoor, Paramount (4/15/08)...............................8 
 • George Staropoli, Arizona (4/11/08)..............................1 

The letter from Sandra Bonato was individually signed by 25 attorneys 
altogether (hereafter the “CID Attorney Group”), and originally included a 
separately signed signature page for each. In the interests of conserving paper, 
the staff asked Ms. Bonato whether it would be acceptable to reproduce only the 
list of signatories (See Exhibit pp. 17-18), rather than each of the 25 individually 
signed signature pages. She agreed. The staff appreciates that flexibility. 

These letters and other recent developments on AB 1921 are discussed below. 

COMMENT LETTERS 
Complaints About Existing Law 

Many of the concerns raised in the comment letters are complaints about 
what AB 1921 does not do, rather than what it does do: 

• George Staropoli objects to the lack of any substantive extension of 
homeowner rights. In particular he objects to the lack of any 
provision addressing the relationship of CID law to the state and 
federal constitutions. See Exhibit p. 1. As indicated at Exhibit p. 2, 
Mr. Staropoli first raised these issues in 2005 and was informed at 
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that time that they were beyond the scope of the recodification 
project. 

• Ravi Kapoor objects that AB 1921 does not include more 
substantive improvements to existing law. In particular, he regrets 
that the bill does not include penalties for violation of CID law. See 
Exhibit p. 8. 

• Patricia Gomez objects that AB 1921 does not include an affordable 
mechanism for the enforcement of CID law. See Exhibit p. 53. 

Considering the strong resistance that has developed to even modest 
substantive changes in this bill, it would not be politically possible to expand its 
scope in the ways these commenters suggest. Nor would it be consistent with the 
general approach taken in this project, which is aimed primarily at improving 
the expression of existing law, rather than its substance. 

CID Attorney Group 

On April 18, 2008, we received a letter from a group of 25 prominent CID 
attorneys (seven of whom are co-authors of the principle practice treatises in the 
field of California CID law). For the most part, they expressed general concerns 
about the bill and urged Assembly Member Saldaña to withdraw it and refer the 
matter to the State Bar Real Property Law Section for redrafting. 

The only specific concern raised in the letter, relating to the definition of 
“exclusive use common area,” has been addressed in an amendment. This is 
discussed below. 

When AB 1921 was heard by the Assembly Committee on the Judiciary (April 
29, 2008), the Committee Chair admonished the CID Attorney Group for raising 
concerns after the bill had been introduced, rather than during the Commission’s 
deliberative process, and directed the group to submit a specific and detailed list 
of its concerns to Assembly Member Saldaña by mid-May. The purpose was to 
reduce the group’s concerns to concrete terms so that they could be addressed 
through discussion and amendment. The list of concerns has not yet been 
provided. 

GENERAL RESPONSE TO CONCERNS ABOUT THE BILL 

Memorandum 2008-11 described the general response that AB 1921 had 
received from CID interest groups. Many of those groups expressed new 
concerns about the bill, that had not been raised during the Commission’s two 
and a half year deliberative process. A few of the new concerns involved 
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technical errors in the bill, which have been corrected. Most involved policy 
objections to substantive changes from existing law that were included in the 
Commission’s recommendation. 

In developing the recommendation, the Commission had a clear practice of 
excluding any substantive change that might be controversial in the legislative 
process. Consistent with that practice, the staff made a general commitment to 
the various interest groups, to reverse any substantive change that actually turns 
out to be controversial. That general approach was ratified by the Commission at 
the April 2008 meeting, along with a number of proposed amendments that 
would implement the approach. Minutes (April 2008), p. 2. Those amendments 
were made on May 7, 2008. 

In continuing to work with the affected interest groups, more amendments 
were proposed. Those amendments were reviewed by the Commission’s Chair, 
without any objection. They were made on the Assembly Floor, on May 22, 2008. 
Those amendments are presented below, with necessary Comment revisions, 
for Commission review and approval.  

It seems very likely that at least one more round of amendments will be 
needed before the bill is approved by the Legislature, for three reasons: 

(1) The bill conflicts with a number of other bills that would affect 
CID law, and will need to be amended to resolve those conflicts. 

(2) The staff is working with representatives of a number of those 
groups to discuss perceived problems with the accounting 
terminology used in the bill.  

(3) It is expected that the CID Attorney Group will provide a list of 
specific concerns about AB 1921. Once those concerns are known, 
amendments may be required. 

AMENDMENTS 

The amendments below have already been made. They all result in closer 
adherence to existing law. The staff recommends that they be ratified, along 
with any proposed revisions to the corresponding Comment language. 

Application of the Davis-Stirling Act 

Legislative staff pointed out that existing law governing the application of the 
Davis-Stirling Act specifically limits the application of the act to a CID after it is 
“created.” Civ. Code § 1352. The proposed law does not continue that timing 
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rule. To faithfully continue existing law on this point, it should. Accordingly, 
proposed Civil Code Section 4015(a) was amended as follows: 

4015. (a) This part applies to a common interest development 
that is created pursuant to Section 6000. 

Definition of “Board Meeting” 

The proposed law would have included an executive session in the definition 
of “board meeting.” Consequently, meeting notice requirements would have 
applied to any part of a meeting that is held in executive session. This was 
opposed by the California Association of Community Managers (“CACM”) as an 
unwarranted and burdensome new requirement. 

AB 1921 was amended to reverse that change. The following Comment 
revisions are required to conform to those amendments: 

Comment. Section 4090 restates part of the substance of former 
Section 1363.05(j) without substantive change, with two exceptions: 
(1) The except that the number of directors required to establish a 
meeting has been changed from a majority to a number constituting 
a quorum. This reflects the fact that a board may have a quorum 
that is different from a simple majority. See Section 4510. (2) The 
exception for matters considered in executive session is not 
continued. 

… 

Comment. Subdivision (a) (b) of Section 4560 is drawn from 
Corporations Code Section 7211(c). 

Subdivision (b) continues part of former Section 1363(i) without 
substantive change. 

… 

Definition of “Exclusive Use Common Area” 

The CID Attorney Group expressed concern that the proposed restatement of 
the definition of the term “exclusive use common area” would result in a 
substantive change in meaning. See Exhibit p. 14. After reviewing the group’s 
argument, the staff agreed that the restatement could have an unintended effect. 
The definition was amended to restore existing language. No Comment revision 
is required. 

Definition of “Governing Documents” 

The Community Associations Institute (“CAI”) objected that the proposed 
restatement of the definition of “governing documents” might result in a subtle 
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shift in meaning. Rather than debate this minor point, AB 1921 was amended to 
restore the existing definition, verbatim. 

Use of “Association” and “Board” 

CAI expressed concern that some provisions of the proposed law require 
action by the “association,” while others require action by the “board.” This was 
seen as inviting a distinction that might lead to misunderstanding or disputes. 
Rather than debate this minor point, AB 1921 was amended to add the following 
subdivision to proposed Section 4405, which discusses association powers: 

4405. … 
(c) Except as otherwise provided by the governing documents, 

any power of the association shall be exercised by the board, and 
any provision of this part that requires action by an association 
may be satisfied by the board, acting on behalf of the association. 

That provision states a default rule that the board shall act for the association, 
subject to a different arrangement in the governing documents (some 
associations have other entities that exercise specific powers for the association, 
such as an architectural review committee).  

The Comment to Section 4405 should be revised as follows: 

Comment. Subdivisions (a) and (b) of Section 4405 restates 
restate former Section 1363(c) without substantive change. 

Subdivision (c) is new. 
… 

Open Meeting Requirements and Committee Meetings 

Existing law states a number of “open meeting” requirements for CID board 
meetings. Those requirements do not expressly apply to a meeting of a 
committee, whether created by the board or the governing documents.  

The proposed law would have extended the open meeting requirements to 
committees created to exercise board powers.  

That substantive change was opposed by CAI, which expressed concern 
about the burden placed on committees to exercise relatively minor board 
powers (e.g., selecting a color of paint).  

The bill was therefore amended to revert to existing law on this point. 
Proposed Section 4560 (governing the application of the board meeting 
provisions) was amended as follows: 
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4560. (a) This article applies to a board meeting or a meeting of a 
committee that exercises a power of the board. 

(b) If two or more associations have consolidated any of their 
functions under a joint neighborhood association or similar 
organization, the meetings of the joint organization are governed 
by this article. 

The Comment to that section should be revised as follows: 

Comment. Subdivision (a) of Section 4560 is drawn from 
Corporations Code Section 7211(c). 

Subdivision (b) continues part of former Section 1363(i) without 
substantive change. 

Meeting Location 

The proposed law included provisions governing the location of a board or 
member meeting, which were derived from Department of Real Estate 
Regulations. CAI raised objections to those provisions and suggested that they be 
modified to grant greater discretion to association boards. Rather than make a 
change that would likely engender opposition from other groups, AB 1921 was 
amended to delete those provisions (proposed Sections 4530 and 4575(c)). The 
Comment to proposed Section 4575 should be revised as follows: 

Comment. Subdivision (a) of Section 4575 is comparable to 
Corporations Code Section 7510(b). 

Subdivision (b) is comparable to part of Corporations Code 
Section 7510(e). See Section 4600. 

Subdivision (c) is new. 
Subdivision (d) restates former Section 1363(d) without 

substantive change. 
… 

Executive Session 

Under existing law, certain matters may be considered by the board in closed 
executive session (at the board’s discretion) and other matters must be considered 
by the board in closed executive session. Under the proposed law, a member 
who is the subject of an executive session would be given the choice of whether 
to have the matter considered in open or closed session.  

CAI objected to allowing a member to choose to have these sensitive matters 
considered in an open session. The bill was amended to restore existing law on 
that issue. In addition, language referring to a board “adjourning to” executive 



 

– 7 – 

session was restored to more closely track the substance of existing law. 
Proposed Section 4540 was amended as follows: 

4540. (a) The board may meet in adjourn to executive session to 
consider litigation, matters relating to the formation of contracts 
with third parties, or personnel matters. 

(b) Except as provided in subdivision (c), the board may 
consider all of the following matters in executive session: 

(1) An assessment dispute. 
(2) A request for a payment plan.  
(3) A decision to foreclose on a lien. 
(4) A hearing pursuant to Section 5005. 
(c) A member who is the subject of a matter described in 

subdivision (b) may submit a written request to the board (Section 
4035) that the matter be considered in an open meeting or in 
executive session. The board shall comply with the member’s 
request. 

(d) Notwithstanding Section 4525, if the board meets in 
adjourns to executive session, a member who is the subject of the 
matter under consideration may attend and speak during 
consideration of the matter. 

The Comment to that section should be revised as follows: 

Comment. Subdivision (a) of Section 4540 continues part of 
former Section 1363.05(b) without substantive change. See also 
Section 4525(a) (executive session closed). 

Subdivision (b) continues board discretion to consider certain 
matters in executive session. See former Section 1363.05(b). It 
supersedes former law mandating that certain matters be 
considered in executive session. See former Sections 1367.1(c)(3), 
1367.4(c)(2). 

Subdivision (c) is new. It gives a member the choice of whether 
a matter directly involving that member will be considered in an 
open meeting or executive session. 

Subdivision (d) generalizes part of the substance of former 
Section 1363.05(b) that allowed a subject of disciplinary action to 
attend an executive session at which the disciplinary action is 
considered. The right of a member to attend an executive session 
under subdivision (c) is limited to the matter of which the member 
is the subject. 

See also Sections 4085 (“board”), 4160 (“member”). 

CAI also opposed a change to the law governing the preparation of minutes 
for a closed session. The proposed law would have eliminated the rule that 
minutes for a closed session are presented as part of the minutes for the next 
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scheduled meeting, rather than the meeting at which the closed session occurred. 
AB 1921 was amended to restore the existing rule. 

The Comment to proposed Section 4550 should be revised as follows: 

Comment. Subdivision (a) of Section 4550 continues part of the 
first sentence of former Section 1363.05(d).  

Subdivision (b) restates former Section 1363.05(c) without 
substantive change. Language addressing the timing of the 
preparation of the minutes for a meeting held in executive session 
is not continued. 

Subdivision (c) restates the substance of the second sentence of 
former Section 1363.05(d). The second sentence of subdivision (c) 
makes express what is implicit in former Section 1363.05(d), that a 
member has an absolute right to inspect minutes and is not 
required to state a permissible purpose in order to obtain a copy. 

Subdivision (d) restates former Section 1363.05(e) without 
substantive change. 

See also Sections 4085 (“board”), 4090 (“board meeting”), 4160 
(“member”). 

Meeting Adjournment 

Proposed Section 4585(c) provides a mechanism for adjournment of a meeting 
at which a quorum has not been achieved. CACM found the section ambiguous 
and asked for a clarification. The provision was amended as follows: 

(c) If a quorum has not been established at a member meeting, 
the meeting may be adjourned by affirmative votes equaling at 
least a majority of the votes cast by those present at the meeting, 
but no other business may be transacted. 

No Comment revision is required. 

Election Rules 

The California Association of Retired Americans (“CARA”) objected to 
changes to the existing law on the adoption of operating rules for conducting 
member elections. The existing provision lists the matters that must be covered 
by the rules. In some cases, those matters state mandatory substantive rules.  

The proposed law did not continue those mandatory rules as matters that 
must also be included in the operating rules, as to do so would be redundant. 

Nonetheless, CARA sees value in requiring that rules be adopted on those 
points. This builds community understanding of those requirements.  

AB 1921 was amended to restore those specific requirements, by reference to 
the provisions where the specific requirements would be continued. The election 
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rule provision was also amended to make terminological changes requested by 
CAI and CACM. Taken together, the amendments were as follows: 

4630. The association shall adopt operating rules to address all 
of the following matters: 

(a) Any rule required to implement this article. 
(b) Any qualification to serve in an elected position. 
(c) The loss suspension and restoration of a member’s voting 

privilege. 
(d) The calculation of voting power. 
(e) If the governing documents permit require the use of 

proxies, procedures for the use of proxies, in compliance with the 
requirements of Section 4660. 

(f) A method of selecting an election inspector, in compliance 
with the requirements of Section 4635. 

(g) Nomination of candidates, in compliance with Section 4665. 
(h) Use of association media and meeting space for campaign 

purposes, in compliance with Section 4670. 

The Comment to that section should be revised as follows: 

Comment. Section 4630 restates part of former Section 
1363.03(a)(3)-(5) without substantive change. The provision of 
former Section 1363.03(a)(3) that relates to procedures for 
nomination of candidates is continued in Section 4665. 

See also Sections 4150 (“governing documents”), 4160 
(“member”). 

Election Procedure 

CACM objected to a provision of the proposed law that would require that 
the association pre-print election envelopes to show the name and voting 
information of the member who would use the envelope. Under existing law, the 
member is required to write that information on the envelope. AB 1921 was 
amended to restore the existing rule. No Comment revision is required to reflect 
this change. 

Ballot Counting 

CACM objected to a change in existing law that could be read as requiring 
that ballots cast in a member election be counted at a meeting that is open to 
anyone, including nonmembers.  

AB 1921 was amended to restore the exact language from existing law on that 
point. No Comment revision is required to reflect this change. 
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Record Inspection 

Existing law provides for member inspection of “interim unaudited financial 
statements, periodic or as compiled….” The meaning of that phrase is not clear. 
Proposed Section 4700(a)(5) would have recast it in clearer terms (“any record of 
the types described, regardless of whether the record is interim or final, audited 
or unaudited, prepared pursuant to a fixed schedule or on an ad hoc basis”).  

CAI objected to that restatement, believing that it would inappropriately 
expand the scope of existing law to include many sorts of interim documents that 
should not be subject to inspection. 

AB 1921 was amended to use the exact language from existing law. To 
conform to that amendment, the following language would be struck from the 
Comment to proposed Section 4700: 

Subdivision (a)(5) does not limit the inspection of financial 
statements to those that are “interim,” “unaudited,” and “periodic 
or as compiled.” All financial statements of the types described are 
subject to inspection. 

At CARA’s request, proposed Section 4700(a)(6) was also amended, to restore 
existing language, as follows: 

(6) An invoice, purchase order, receipt, cancelled check, credit 
card statement for a credit card issued in the name of the 
association, statement for services rendered, or reimbursement 
request. 

No Comment revision is required as a result of that change. 
In addition, CARA asked that reference to the minutes of a committee 

meeting in executive session be stricken from proposed Section 4700(b)(1). That 
change was also made, and is consistent with the general deletion of provisions 
extending the open meeting rules to committee meetings that was discussed 
above. No Comment revision is required as a result of that change. 

Court Ordered Record Inspection 

Proposed Section 4735 provides a judicial remedy for a member whose record 
inspection request has been denied by an association. In addition to compelling 
the production of records, the court could also order the appointment of an 
inspector or auditor and could charge the cost of the inspector to the member or 
the association. 
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CARA objects to that change, due to the possibility of the member being 
assessed the cost. In order to strictly continue existing law, AB 1921 was 
amended to limit proposed Section 4735(d)(4) to an association that is 
incorporated, thus: 

(4) The appointment of an investigator or accountant to inspect 
or audit association records on behalf of the requesting member. 
The cost of investigation shall ordinarily be borne by the requesting 
member, but the court may order that the association bear or share 
the cost. This paragraph applies only to an association that is a 
corporation. 

That change does not remove CARA’s opposition, but does restore the proposed 
law to existing law on the issue. No Comment revision is required as a result of 
this change. 

Reference to “End of the Fiscal Year” 

CAI finds a reference to the “end of the fiscal year” in proposed Section 
4800(a) to be confusing. Rather than dispute this minor point, the bill was 
amended to make the following change: 

4800. (a) Between 30 and 90 days before the end of the fiscal 
beginning of the next fiscal year, the board shall prepare an annual 
budget report. 

No Comment revision is required as a result of this change. 

Respectfully submitted, 

Brian Hebert 
Executive Secretary 
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April 11, 2008 

 
Brian Hebert 
Assistant Executive Secretary 
California Law Review Commission 
4000 Middlefield Road, Room D-1 
Palo Alto, CA 94303-4739 
       

SENT BY EMAIL 
 
 
Dear Mr. Hebert, 

 
 
This email letter contains my comments on the proposed bill, AB 1921. 
 

 
Respectfully submitted, 

 
 
 
 

George K. Staropoli, Pres. 
Citizens for Constitutional Local Government, Inc. 

 
 
Cc:  California Legislators 
 
 
 
 
Summary of recommendations for Member Bill of Rights 
 

1. Withdraw AB 1921 until Chapter 2, Member Bill of Rights, has been defined, and condition 
the approval of any proposed rewrite of the Davis-Stirling Act law on the approval of a 
homeowners’ bill of rights. 

2. Explicitly state that the California Constitution is the supreme law of the land and any conflict 
between the Constitution and the law of servitudes shall be decided in favor of the 
Constitution. 

3. Include a statement that CIDs and all governing documents are subject to Article 1, 
Declaration of Rights, of the California Constitution, and in particular sections 1, 3(b)(4), 7, 
17, 19 and 24. 
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4. Include a statement that the judicial scrutiny of any covenant, bylaw or rule be the same as 
would be required according the nature of the constitutional question, and not that blanket 
rule of reasonableness. 

5. Include a statement that, as a matter of good public policy, the state has a compelling 
legitimate interest in the enforcement of violations by the governing bodies of CIDs, and shall 
provide appropriate penalties against such violators as both a punishment and a deterrent to 
future violations. 

6. CLRC must include as part of its approach to the revision of Davis-Stirling the non-existent, to 
date, perspective of protecting the individual liberties of homeowners as it seeks to regulate 
CIDs in a fair and just manner. 

7. CLRC has a duty to examine, under its mission to rewrite Davis-Stirling, the sources given 
herein, in addition others, to assist its members in understanding the constitutional 
requirements of due process and the equal protection of the law in order to protect individual 
homeowner liberties and freedoms. 

 
 
 

Discussion of AB 1921 
 
 
Protecting the individual rights and freedoms of homeonwers 
 
In its July 1, 2005 memorandum (MM05-25) for Study H-885, “Statutory Clarification and Simplification of 
CID Law”, CLRC proposed its first draft of changes to the CID laws.   Under the “Scope of reorganization” 
section, only the Davis-Stirling Act and relevant parts of the Corporation Code and the Department Real 
Estate regulations would be considered (p.22).  However, the proposed Chapter 2, “Rights and Duties of 
Members”, was placed on the backburner for later consideration.  It is important to note that this chapter 
also proposed, among other things, a “Bill of Rights” under the proposed Article 1.  The memorandum 
concluded with a comment on Chapter 2, “That material [Chapter 2] should be substantively and 
politically more challenging.”  
 

In response to my letter of July 6, 2005 commenting on MM05-25, CLRC released its July 16, 2006 
First Supplement (MM05-25s1) stating, in part (emphasis added), 
 

The issue raised by Mr. Staropoli — the extent to which a CID should be subject to the 
sorts of constraints that apply to a governmental entity — is an important one. However, it 
is beyond the scope of the current project. The Commission will consider the issue in a 
later stage of its general study of CID law. (p. 2). 

 
It is also important to note that Chapter 2, now renamed, “Member Bill of Rights [Reserved]”, was 

included in the proposed “reform” legislation of AB 1921, but as an empty placeholder without any 
substance.  I am astonished by this action by CLRC in proposing that affects the governance of CIDs 
across California, that regulates and controls the property rights, privileges, freedoms and liberties of its 
citizens living in CIDs as a separate and distinct body of law.  Under the proposed AB 1921 legislation, 
private governments are permitted to operate outside the restraints and prohibitions of the 14th 
Amendment to the US Constitution; outside Article 1, Declaration of Rights, under the California 
Constitution, Sections 1 (inalienable rights), §3(b)(4) and §7(a) (due process and equal protection of the 
laws), §7(b) (revoking any privileges and immunities granted by the legislature), §17, as pertains to CID 
foreclosures,  (cruel and unusual punishment), §19 as pertains to a taking of private property under this 
ACT, §24 (rights retained by the people);  and outside the California laws governing local communities, 
thereby creating, in reality, independent city-states or principalities under the “charters” granted by the 
Davis-Stirling Act.   

 
This action by CLRC stands in sharp contrast to the approach taken by our Founding Fathers, 

although they had their differences, which conditioned the approval of the constitution upon the approval 
of the Bill of Rights.   This Commission has proposed AB 1921 without even considering, under its empty  
“Member Bill of Rights”, the rights and freedoms of California citizens who are subject to the Davis–
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Stirling Act.   One could well ask, what was the basis for CLRC’s decision to proceed in this manner?  
Surely it could not have felt confident in the fact that the Act is already in existence, and that there is a 
reasonable legitimate government interest in so regulating CIDs, as evidenced by the Legislature’s 
statement of intent in the bill, 

 
The Legislature further finds that covenants and restrictions, contained in the declaration, 
are an appropriate method for protecting the common plan of developments and to 
provide for a mechanism for financial support for the upkeep of common areas . . . . If 
declarations terminate prematurely, common interest developments may deteriorate and 
the supply of affordable housing units could be impacted adversely. The Legislature 
further finds and declares that it is in the public interest to provide a vehicle for extending 
the term of the declaration if owners . . . . § 6040(c). 

 
 
The restatement of equitable servitudes does not protect individual rights 
 
Perhaps, CLRC felt that the doctrine of equitable servitudes prevails, as stated in § 5125(a) 

 
The covenants and restrictions in the declaration shall be enforceable equitable 
servitudes, unless unreasonable, and shall inure to the benefit of and bind all owners of 
separate interests in the development.  

 
And that, under the Restatement Third, Property (Servitudes), the current expression of servitudes 

and common interest development common law holding that the common law of servitudes prevails of the 
constitutional law, see “comment h” below, CLRC need not be concerned (as to relevant parts, emphasis 
added).  The tremendous impact of the Restatement on the denial of homeowner rights and freedoms 
cannot be overstated. 
 
 

Chapter 3, Validity of Servitude Arrangements 
§ 3.1 Validity of Servitudes: General Rule 
A servitude . . . is valid unless it is illegal or unconstitutional or violates public policy  
Servitudes that are invalid because they violate public policy include, but are not limited 
to:  
(1) a servitude that is arbitrary, spiteful, or capricious;  
(2) a servitude that unreasonably burdens a fundamental constitutional right;  
(3) a servitude imposes an unreasonable restraint on alienation under § 3.4 or § 3.5;  
(4) a servitude that imposes an unreasonable restraint on trade or competition under 
§3.6; and  
(5) a servitude that is unconscionable under § 3.7.  
 

 
§ 3.7, Unconscionability  
 
A servitude is invalid if it is unconscionable.  
....  
[Comment c, p. 485]. Unconscionable transactions contain an element of overreaching, 
unfairness, surprise, or harshness that leads to the conclusion that the servitude should 
not be enforced, even though the disadvantaged party could have protected him- or 
herself through the exercise of proper precautions.  

 
Unfortunately, (2) above is clarified by, 

 
[comment h, p.359]. The question whether a servitude unreasonably burdens a 
fundamental constitutional right is determined as a matter of property law, and not 
constitutional law.  
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It appears that the property law of servitudes has been rewritten in this third version to supersede the 
Constitution.  A reading from the introduction to the Restatement leaves one with the clear picture that the 
revisions to equitable servitude laws were designed to accommodate and promote planned communities 
with their mandatory homeowners associations, as they currently exist and operate under state laws. 

 
Servitudes are extensively used to provide the underlying structure of real-estate 
developments that include shared amenities or facilities and services financed by 
assessments against individual owners. . . . (p.3). 
 
 By freeing servitudes law from some of the encrustations accumulated over the 
centuries, it is designed to retain and enhance their utility to meet the needs of American 
society in the first part of the 21st Century. (p.4). 

 
I call the commission’s attention to the warning offered in the ULI document for the creation, 

development and mass merchandising of planned communities, its 1964 “bible”, The Homes Association 
Handbook (aka TB # 50)1.  It provides a good understanding as to why equitable servitudes were 
required to control the laws as applied to planned communities, 

 
12.22 FUNCTION OF A RECORDED DECLARATION OF COVENANTS AND 
RESTRICTIONS. 
The function of a declaration of covenants and restrictions is to subject the land situated 
within the area described in the declaration to certain obligations which will be legally 
enforceable against every owner or occupier of the subject land. 

 
This foundation in servitudes law, and especially the “tailoring” of the law to protect planned 

communities, may have been necessary for private, business organizations to promote the acceptance of 
homeowners associations, but is entirely short on any protections of individual rights and freedoms. This 
lack of protection for homeowners has carried across these past 44 years to today, in California and in all 
other states. 

 
Why didn’t CLRC investigate these dramatic legal views expressed by the Restatement that render 

the US and California constitutions subject to property laws, and no longer the supreme law of the land?  
These citations, alone, warrant the need to include a homeowners’ bill of rights as the law of servitudes 
does not provide for an effective level of protection of individual rights and liberties, and is more 
concerned with the establishment and protection of common interest properties. 

 
I am not a lawyer, but I have discovered and questioned these views regarding the sanctity of CIDs, 

this state protectionism of CIDs, and I wonder why didn’t CLRC recognize the impact on the California 
Constitution, namely its Declaration of Rights to protect the rights, liberties and freedoms of the people of 
California?  The law of servitudes must not be allowed to dominate the California Constitution and deny 
the people living in CIDs the privileges and immunities granted to all the people of California.  This would 
have been a good start to Chapter 2 for CLRC to have asserted the supremacy of constitutional law over 
the common law of equitable servitudes.   And, furthermore, to require in Chapter 2 a compelling and 
necessary government interest when asserting the validity of any covenant, servitude or state law that 
violates the Declaration of Rights under the California Constitution.  The simple tests of reasonableness, 
as contained in the Restatement, or a reasonable government interest is inadequate to deny or to 
disparage individual rights for those living in a CID. 

 
 
The restatement of equitable servitudes justification for CC&Rs:  the freedom to contract 
 
The Restatement, under § 3.1, Validity of Servitudes: General Rule, Comment a, adopts the 

presumption of constitutionality doctrine with respect to claims of invalidity.  “The party claiming invalidity 
of a servitude [has] the burden to establish that it is illegal or unconstitutional, or violates public policy.”  It 
refers to “the modern [emphasis added] principle of freedom to contract to creation of servitudes”, and 
quotes, not contract law, but the Restatement of Contracts as a defense, 
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In general, parties may contract as they wish, and the courts will enforce their 
agreements without passing on the substance…. The principle of freedom of contract is 
rooted in the notion that it is in the public interest to recognize that individuals have broad 
powers to order their own lives.  

 
We hear this mantra almost everyday form CAI, and other supporters and protectors of CIDs – no 

interference with the freedom of contract.  Yet, has anyone considered the fact that Davis-Stirling is itself 
an interference with CID “contracts” by means of California’s right to regulate for the health, safety and 
general welfare under its police powers?  But, when it comes to holding CIDs accountable to the state, or 
placing restrictions on the acts and actions of CIDs and their boards, or granting the homeowner certain 
rights and freedoms we hear the cry of “contract interference”.   This biased use of contract interference 
by the special interests must be put to an end, as Clint Bolick2, Director of the Goldwater Institute’s Sharf-
Norton Center for Constitutional Litigation, and co-Founder of the Institute for Justice, notes, 

 
Special-interest groups across the political spectrum engage in vicious battle with the 
sole operational principle that the ends justify the means (p. 19). . . .  “the families realize 
how few rights they have and how easily those rights can be taken away by voracious 
governments acting on behalf of favored special interests. . . . the government is not 
taking their house, it’s taking their home (p. 157) [comments on a movie to illustrate his 
point]. 

 
Another important question that should have been addressed by CLRC is that of a claim of a freely 

given and fully informed contractual agreement, repeatedly heard by the CID protectors. This weak 
argument is susceptible to attack under numerous alternatives, including the sufficiency of constructive 
notice for the surrender of fundamental rights and freedoms.  A “secondary” argument advanced by CID 
protectors, that should have also been addressed by CLRC, is that the homeowner has consented to be 
governed under the CID regime by the fact that he freely chose to live in a CID and has remained under 
CID jurisdiction.  This consent to be governed is challenged by several scholars below. 

 
 
The regulation of CIDs under AB 1921 and Davis-Stirling 
 
With the prerequisite restoration of a concern for the protection of individual rights and freedoms, 

CLRC can now proceed with an analysis of the proposed AB 1921 impact on homeowner rights, and act 
in accordance with the principles of American government.  To fail to so act would only affirm the societal 
and political changes that support a New America and a New California, no longer concerned with 
preservation and protection of individual rights and freedoms as did the Founding Fathers.   

 
I believe constitutional scholar Randy Barnett3 makes the argument for protecting individual rights, in 

general, even under majority rule: 
 

For a law is just and binding in conscience, if its restrictions are (1) necessary to protect 
the rights of others, and (2) proper insofar as they do not violate the preexisting rights of 
the persons on whom they are imposed.  
 
Every freedom restricting law must be scrutinized to see if it is necessary to protect the 
rights of others without improperly violating the rights of those whose freedom is being 
restricted. In the absence of actual consent, a legitimate lawmaking process is one that 
provides adequate assurances that the laws it validates are just in this respect. 
 

It is not my intent to detail my views of questionable constitutional statutes or those that affect the 
individual rights of homeowners.  My intent is to have CLRC approach the revision of Davis-Stirling from 
the non-existent, to date, perspective of protecting the individual liberties of homeowners as it seeks to 
regulate CIDs under the proper exercise of California’s police powers.  In addition to the Declaration of 
Rights, and issues raise as a result of the Restatement of servitudes law, there are other works by 
constitutional scholars and political scientists well versed in common interest community issues. CLRC 
can utilize, and should have utilized, these resources as a guide to its efforts to regulate CIDs and the 
people living within who are the member-owners of CIDs.  They are given below. 
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AARP Homeowners Bill of Rights 
 
A very good first source and one directly on point with the development of a homeowner’s bill of rights 

is the 2006 David Kahne study for the AARP Research Policy Institute4.  Kahne proposes a 10-point 
Homeowner’s Bill of Rights and offers a model statute for consideration by others, such as CLRC.  There 
is a “need to protect rights of homeowners as individuals, and the governmental aspects of associations, 
suggest consideration of a bill of rights.”  And, to the very heart of the CID legal model, 

 
Associations differ significantly from other nonprofit corporations. Homeowners cannot 
quit the association without moving, a choice often precluded by practicalities. Moreover, 
members typically make small economic commitments to nonprofits, whereas the 
commitment to an association can be substantial, even without considering home equity. 
(p. 10). 

 
From a consumer protection standpoint, the core issues revolve around the fact that the 
governing documents of an association are generally non-negotiable, were originally 
drafted by the developer’s attorney, and can be lengthy (sometimes hundreds of pages) 
and frequently incomprehensible to a nonprofessional. (p.1) 

 
 
Trust and Community 
 
Political scientists Steven Siegel and Paula Franzese also address the need to protect the rights of 

homeowners in their 2007 article in the Missouri Law Review5.  Concerned with healthy marketplace 
forces, the authors write, 
 

A well-functioning marketplace usually requires some rough equality of bargaining power 
between the market players, or, in the alternative, a strong governmental role in 
protecting the consumer. (p. 1113). 
 
A healthy marketplace depends on some modicum of equal bargaining power between 
its players, or, in the alternative, a meaningful governmental role in protecting the 
consumer. A well-functioning marketplace finds its players sufficiently armed to make 
informed decisions. (p. 1124). 
 

With respect to a consent to be governed under the CID regime, the authors are quite clear that,  
 

This voluntary consent theory holds that residents consent to the rules and restrictions 
when purchasing, and that those who do not wish to subject themselves to CIC rules are 
free to buy elsewhere. . . . The complex CIC servitude regime that buyers ‘assent’ to is 
more akin to an adhesion contract than the product of informed, meaningful choice. (p. 
1125). 
 
Traditional contract theory assumes not only the ability of both parties to engage in 
effective bargaining, but also presupposes that both parties have reasonable access to 
the information that becomes the basis of the bargain. . . . empirical research suggests 
that even rudimentary informed consent is lacking. (p. 1126). 
 
 

“Consent to be governed” based on remaining under the CID jurisdiction 
 
Another pro-CID argument for homeowner consent, when the contractual argument is not accepted, 

is the consent to be governed theory as used with respect to political jurisdiction. This theory rests on the 
decision to live and remain in the jurisdiction in which the homeowner resides, thereby giving tacit 
acceptance to be governed under the laws of the town or city. CID supporters apply the same reasoning 
to a homeowner’s decision to buy and remain in his CID, making the CID equivalent to public governance 
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while ignoring the legal reality of the private, contractual CC&R arrangement to be governed (Which is it?  
Is the CID equivalent to a public government or is it a private business arrangement under the CC&Rs?)   

 
This “consent to be governed” theory is criticized with respect to public governance by constitutional 

scholar Randy Barnett, and applies equally well under the CID regime.  Does this argument rise to the 
level of judicial scrutiny to permit the loss of rights and freedoms? Barnett points out that this “love it or 
leave it” argument is ambiguous, 

 
Simply remaining in this country, however, is highly ambiguous. It might mean that you 
consent to be bound by the laws . . . or it might mean that you have a good job and could 
not find a better one [elsewhere] . . . or that you do not want to leave your loved ones 
behind. It is simply unwarranted that to conclude from the mere act of remaining . . . that 
one has consented to all and any of the laws thereof.6

 
 
California Common Interest Development – Homeowner’s Guide 
 
This Thomson-West treatise7 on California CID law is a first, because “the majority of common 

interest development publications appear to be geared to represent ‘associations’”, and the author, Donie 
Vanitzian, JD, was determined “to protect homeowner rights in any way I could.”  While Ms. Vanitzian is 
an outspoken critic of the Davis-Stirling Act, her 1055-page plus treatise is another direct source of 
information and experience to warrant study by CLRC in its efforts to rewrite the Act, and in preparing the 
missing Member Bill of Rights.  

 
 
Earlier homeowner rights material  
 
Additionally, there are several earlier, but well-known sources of CID problems concerning 

homeowner rights. These include: 
 

1. Barton and Silverman, Common Interest Communities: Private Governments and the Public 
Interest, Institute of Governmental Studies Press, Univ. of California, Berkeley, 1994. 

 
2. Evan McKenzie, Privatopia: Homeowners Associations and the Rise of Residential Private 

Government, Yale University Press, 1994. 
 

3. Robert J. Dilger, Neighborhood Politics: Residential Community Associations in American 
Governance, New York University Press, 1992. 

 
4. Steven Siegel, The Constitution and Private Government: Toward the Recognition of 

Constitutional Rights in Private Residential Communities Fifty Years After Marsh v. Alabama, 
p. 461-563, William & Mary Bill of Rights Journal, 461 (1998) Volume 6, Issue 2, Spring 1998. 

 
                                            
1 The Homes Association Handbook, Technical Bulletin 50, The Urban Land Institute, 1964. (Available from the 
research division of ULI). 
2 Clint Bolick, David’s Hammer: the case for an activist judiciary, Cato Institute, 2007. 
3 Randy E. Barnett, Restoring the Lost Constitution: The Presumption of Liberty,  Princeton University Press, 2004, p. 
19. 
4 David A. Kahne, A BILL of RIGHTS for HOMEOWNERS in ASSOCIATIONS: Basic Principles of Consumer 
Protection and Sample Model Statute, AARP Public Policy Institute, #2006-15, July 2006.  (The efforts of this writer is 
acknowledged, and his book, The Case Against State Protection of Homeowners Associations is cited in footnote 
104). 
5 Paula A Franzese and Steven Siegel, Trust and Community: The Common Interest Community as Metaphor and 
Paradox, p. 1111-1157,The Missouri Law Review, vol. 72, 2007. 
6 Supra, note 3, p. 44-45. 
7 Donie Vanitzian, California Common Interest Development – Homeowner’s Guide, The Expert Series (Thomson-
West 2006). (This writer’s efforts are acknowledged in the Preface). 
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Patricia M Gomez 
3667 Carrigan Cmn 

Livermore, CA 94550-4858 
Ph: (925) 443-3058 

Email: pmgomezlvk@sbcglobal.net 
Mr. Brian Herbert 
California Law Revision Commission  
Palo Alto, CA 

May 2, 2008 
 
Dear Mr. Herbert: 
 
I thought I lived in a democracy, where ordinary people ruled themselves.   At least that’s what the founding 
fathers had in mind when they wrote the constitution.   I have been taken aback by the reality of this so-called 
democracy.   It does not exist in CIDs and the proposed rewrite of the Davis-Striling Act does not help. There 
are no checks and balances as there are in our government.  It seems to be a ploy for the ‘industry’, lawyers, 
management companies, to take even further advantage of homeowners.    In the Statutory Clarification and 
Simplification of CID Law (Dec. 2007) there is a section allowing the board/management company to charge 
for looking for documents.  What if it takes them two days to find something right under their noses?   Or can 
this be used as another excuse to deny homeowners the right to see documents?   CAI favors this, CARA does 
not, and I, as a homeowner, do not favor any more expenses to see what are basically my own documents.  It is 
just an opportunity for the managing agent to make more money from an already tapped-out homeowner. 
 
 I notice that these CLRC documents are published for the public comment and that public comment is invited.   
Yet whenever I read the comments on CID law, very few comments come from individual homeowners like 
myself appear. Do homeowners ever see these documents?   Do they know they exist?   Are there adds in the 
paper?   In our mailboxes telling us about these absurd proposed changes?   I have sent written comments, 
others I know have also sent written comments.   Why don’t I see them?    It seems this document is being 
rushed thru the legislature before anyone has a chance to really study the bill.   I certainly have not had 
sufficient time to read and study the 300+ pages of the proposed CID law.    
 
Is as though this is being pushed thru legislature, flawed as it is.  In one of your comments you say that the 
public has been involved thru the entire process.   Why didn’t I find out about it until the document was finished 
and ready for comment?   When I requested the documents be sent to me, one document was sent and I had to 
ask a second time to receive the documents in the mail.   That did not allow me anywhere near sufficient time to 
study and compare the re-write of CID law.  Now it’s before the legislature!!   Seems kinda fast don’t you 
think?  What’s the hurry? 
  
The law and proposed changes still do not address the major problem with CIDs, which is a lack of reasonable 
remedy for the homeowner/member of the association. 
 
First, in many cases, the only remedy, where such remedy is allowed, is civil action in superior court.  I have 
become well aware of the influence of certain industry groups on legislators, judges and courts.  The individual 
homeowner has no ready access to the specialized attorney necessary to proceed with civil action against the 
Association (the governing body of the CID) Often the item involved may be much less than the cost of the 
attorney, not worth the loss of $30,000 in attorney fees. Provided a homeowner can find such an attorney.  
Should the homeowner prevail in civil action, the Association often has the resources to appeal and further 
bankrupt the homeowner.   So many homeowners have no choice but to allow transgressions of the law.  
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Secondly, when a homeowner, a member of the association, chooses to take civil action against the association 
since he is a member of the association, he is suing himself.  It makes no sense.   
 
Thirdly, homeowners need to be educated as to their rights, few that they are. 
 
Most needed in CIDs is a penalty for transgression of the law by the association and their managing agents, 
such as fines, rather than civil action, built into the law and a state agency to oversee and enforce the provisions 
of the law.    As it stands now, associations are free to ignore the law knowing there is very little a homeowner 
can do.  Even this is flawed because it is the members of the association who eventually pay any fines assessed. 
 
Why are there no alternatives for the homeowner in these documents?   There are no attorneys for a homeowner 
who chooses to challenge his/her association and the proposed new law is still flawed so why bother with all the 
work and expense of a rewrite if the basic flaw is not addressed? 
 
It is stated in CLRC Memorandum 2008-11, page 2: 
 
“As it turns out, many of the concerns that have been raised are actually 
objections to existing law. Those concerns are often well-founded, but the 
problems are not created by the proposed law. Complaints about existing law 
are not actually complaints about AB 1921 and do not require any amendment 
of the bill.” 
  
“…objections to exising law…”   This should tell the commission something, that flawed laws are being 
rewritten with no thought to an actual fix.    
 
I am a reasonably well-educated person and in general find the current laws somewhat difficult to navigate, but 
understandable, even the obvious conflicts between civil and corporate codes.  It is a waste of time and money 
to rewrite the Davis-Stirling Act.   
 
Sincerely, 
Patricia M Gomez 
 
Cc: Marjorie Murray CARA  
 
     Barbara Gaal 
     Catherine Bidart  
     Steve Cohen  
     Debora Larrabee  
     Victoria Matias  
 
    Assemblyman Guy Houston 
    Senator Don Perata 
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