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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N    S T A F F  M E M O R A N D U M  

Study H-855 January 24, 2013 

Memorandum 2013-6 

Common Interest Development: Statutory Clarification and Simplification of 
CID Law (Civil Code Section 4205) 

In 2012, the Legislature enacted AB 805 (Torres) and AB 806 (Torres). 2012 
Cal. Stat. chs. 180, 181. Those bills implemented the Commission’s 
recommendation to recodify the Davis-Stirling Common Interest Development 
Act (hereafter, “Davis-Stirling Act”). See Statutory Clarification and Simplification of 
CID Law, 40 Cal. L. Revision Comm’n Reports 235 (2010); Civ. Code § 4000 et seq. 

At the December 2012 meeting, the Commission considered Memorandum 
2012-49 and its First Supplement, presenting a staff draft of a final 
recommendation to make technical “clean-up” revisions to address problems 
that arose in enacting AB 805 and AB 806. The Commission approved the staff 
draft as a final recommendation, for publication and submission to the 
Legislature. See Minutes (Dec. 2012), p. 3; Statutory Clarification and Simplification 
of CID Law (Clean-Up Legislation), 42 Cal. L. Revision Comm’n Reports 307 (2012).  

At the meeting, the Commission deferred for future consideration whether to 
also recommend a technical revision to clarify the meaning of Civil Code Section 
4205, which had been added to the recodified Davis-Stirling Act on the 
Commission’s recommendation. Minutes (Dec. 2012), p. 3. 

This memorandum revisits that issue. It also discusses public comment on 
Section 4205 that the Commission received from Art Bullock shortly before the 
December meeting. His letter, an exhibit attached to the First Supplement to 
Memorandum 2012-49, is again attached to this memorandum as an exhibit, for 
ease of reference. The Commission has also previously received informal 
comment on this issue from Marjorie Murray, of the California Alliance for 
Retired Americans.  

In considering the issues discussed in this memorandum, the Commission 
should recall that the proposed clean-up legislation is intended to be purely 
technical and uncontroversial. It addresses legislative process problems, in order 
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to correctly implement already-settled Commission policy recommendations. It 
would not be an appropriate vehicle for new substantive reforms that have not 
been reviewed through the Commission’s public deliberative process. 
Consequently, the staff recommends against adding any new substantive 
reform proposals to the proposed clean-up legislation. Instead, those topics 
should be noted for possible future study. 

Except as otherwise indicated, all statutory references in this memorandum 
are to the Civil Code. 

INTENDED EFFECT OF SECTION 4205 

Section 4205, part of the recodified Davis-Stirling Act that will become 
operative on January 1, 2014, reads as follows: 

4205. (a) To the extent of any inconsistency between the 
governing documents and the law, the law controls. 

(b) To the extent of any inconsistency between the articles of 
incorporation and the declaration, the declaration controls. 

(c) To the extent of any inconsistency between the bylaws and 
the articles of incorporation or declaration, the articles of 
incorporation or declaration control. 

(d) To the extent of any inconsistency between the operating 
rules and the bylaws, articles of incorporation, or declaration, the 
bylaws, articles of incorporation, or declaration control. 

2012 Cal. Stat. ch. 180, § 2.  
Section 4205 was added to the Davis-Stirling Act on Commission 

recommendation “to provide guidance on two fundamental aspects of CID 
governance that are not clearly addressed in the Davis-Stirling Act: (1) the 
general supremacy of the law over a CID’s governing documents, and (2) the 
relative authority of different types of governing documents.” Statutory 
Clarification and Simplification of CID Law, 40 Cal. L. Revision Comm’n Reports 
235, 249 (2010). 

The Commission’s intention was to provide guidance on the relative 
supremacy of different authorities. In other words, Section 4205 was intended to 
make clear which authority controls in the event of a conflict that needs to be 
reconciled. It was not the Commission’s intention to codify a rule to determine 
when a conflict requires reconciliation. That latter issue is at the heart of the 
concern expressed by Marjorie Murray.  
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Use of the Word “Inconsistency” 

As discussed at the December meeting, Ms. Murray has informally suggested 
to Commission staff that the use of the word “inconsistency” in Section 4205 
could be problematic. 

She is concerned that the term could be read too strictly, as invalidating any 
governing document provision that differs in any way from a statute that 
addresses the same subject. In effect, she is concerned that the term implies field 
preemption. 

For example, a provision of Section 5550 requires that an association conduct 
a visual inspection of its major components every three years. Civ. Code 
§ 5550(a). Would a governing document provision calling for annual inspections 
be “inconsistent” with the statute and therefore preempted? Ms. Murray is 
concerned that the term “inconsistency” might imply that the term could be read 
to have that effect. 

As noted above, the Commission did not intend for Section 4205 to mandate a 
substantive standard for when a conflict between two authorities requires that 
the inferior authority be trumped. If use of the term “inconsistency” implies such 
a rule, that would be an unintended and problematic reading of the section. 

Given that possibility, it would probably be prudent to make a clarifying 
revision, accompanied by a fuller explanation of the intended effect of the section 
in a Commission recommendation and Comment. Such a revision is discussed 
further below. 

Alternative Statutory Language 

In Memorandum 2012-49, the staff suggested that substituting the word 
“conflict” or “incompatibility” for the word “inconsistency” might avoid Section 
4205 being read in the manner Ms. Murray describes. After further research and 
reflection, the staff believes that the word “conflict” would be the better of the 
two choices, for several reasons. 

The strongest argument in favor of using “conflict” is that the term is used in 
a similar context in the California Constitution, relevant appellate decisions, and 
comparable statutes. That usage is discussed below. 

Section 7 of Article XI of the California Constitution provides: “A county or 
city may make and enforce within its limits all local, police, sanitary, and other 
ordinances and regulations not in conflict with general laws.” That provision 
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establishes the supremacy of “general laws.” It is therefore analogous to the rules 
expressed in Section 4205, which addresses the supremacy of general law over an 
association’s governing documents (and the supremacy of some types of 
governing documents over other types of governing documents). Section 7 does 
not define when a “conflict” exists. 

There are also appellate decisions that expressly state the supremacy of law 
over a CID’s governing documents. See Cebular v. Cooper Arms Homeowners Assn., 
142 Cal. App. 4th 106, 119; 47 Cal. Rptr. 3d 666 (2006) (“If there is a conflict 
between the law and a declaration of covenants, conditions, and restrictions, the 
statutory and common law prevail.”); Thaler v. Household Finance Corporation, 80 
Cal. App. 4th 1093. 1102; 95 Cal. Rptr. 2d 779 (2000) (“In the event of a conflict 
between CC&Rs and the [Davis-Stirling Act], the Act prevails as a matter of 
law”). As indicated, those cases state that the law “prevails” in the event of a 
“conflict,” but does not define when a “conflict” exists. Those statements are 
directly parallel to Section 4205(a), which states the same general principle. 

Finally, there are a number of statutes providing that one statute “prevails” 
over another, “in the event of a conflict” between them. One of those statutes is 
in the Davis-Stirling Act itself. Section 5100(n) provides: 

In the event of a conflict between this section and the provisions 
of the Nonprofit Mutual Benefit Corporation Law (Part 3 
(commencing with Section 7110) of Division 2 of Title 1 of the 
Corporations Code) relating to elections, the provisions of this 
section shall prevail. 

Again, the provision states a rule of supremacy, without defining when a 
conflict triggering preemption would exist. Similarly structured rules exist in 
numerous other code sections. See, e.g., Bus. & Prof. Code § 4040; Civ. Code 
§ 799.10; Educ. Code § 24953; Fin. Code § 32301; Fish & Game Code § 7090; Food 
& Agric. Code § 13169; Gov’t Code § 11010; Health & Safety Code § 1241. Those 
provisions are not perfectly analogous to Section 4205, because they address 
conflicts between authorities of otherwise equal dignity. Nonetheless, they do 
help to establish an apparent norm as to the phrasing of supremacy rules. 

In addition, the word “incompatibility” had some arguable disadvantages for 
our purposes. First of all, it is not a commonly used term in the statutes (only 
eight code sections use the word, none in a comparable context). Also, the term 
seems inherently more difficult to understand than “conflict.” Recall that the 
Davis-Stirling Act is a statute that must be read and understood by millions of 
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lay property owners. It is generally better to use simpler and more 
straightforward terminology where possible.  

For the reasons discussed above, the staff recommends that the term 
“conflict” be used in place of “inconsistency,” if the Commission decides to 
recommend that Section 4205 be revised. 

In addition, it probably makes sense to replace “controls” with “prevails,” to 
more closely parallel the predominant statutory framing of provisions of this 
type. Thus: 

4205. (a) To the extent of any inconsistency conflict between the 
governing documents and the law, the law controls shall prevail. 

(b) To the extent of any inconsistency conflict between the 
articles of incorporation and the declaration, the declaration 
controls shall prevail. 

(c) To the extent of any inconsistency conflict between the 
bylaws and the articles of incorporation or declaration, the articles 
of incorporation or declaration control shall prevail. 

(d) To the extent of any inconsistency conflict between the 
operating rules and the bylaws, articles of incorporation, or 
declaration, the bylaws, articles of incorporation, or declaration 
control shall prevail. 

Inclusion of Statutory Definition 

Mr. Bullock also suggests that Section 4205 include a definition of the term 
“conflict” (or whatever operative term the Commission decides to use in the 
section) to Section 4205. Exhibit pp. 1-2. He argues that an undefined term could 
be susceptible to more than one interpretation, which could create problems. 
Exhibit pp. 1-2. 

The staff recommends against defining the term. As noted, none of the 
supremacy rules discussed above attempt to define when a “conflict” exists. 
Instead, the issue is left to judicial development.  

That appears to be the best approach. Any attempt to codify a rule as to when 
a conflict between two authorities must be resolved could unduly restrict the 
issue. For example, Mr. Bullock argues that the term “conflict” has a well-defined 
legal meaning: “the absence of any known harmonizing interpretation.” Exhibit 
p. 1. That does appear to be the rule when harmonizing two statutes of equal 
dignity. See, e.g., Dyna-Med, Inc. v. Fair Employment & Housing Com., 43 Cal. 3d 
1379, 1387; 743 P.2d 1323; 241 Cal. Rptr. 67 (1987) (“[S]tatutes or statutory 
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sections relating to the same subject must be harmonized, both internally and 
with each other, to the extent possible.”) 

But Section 4205 is not concerned with authorities of equal dignity. Instead, it 
addresses issues of supremacy. In that context, the constitutional supremacy 
provision noted above is a better model. In construing that provision, courts 
have held that a “conflict” exists “if the local legislation duplicates, contradicts, 
or enters an area fully occupied by general law, either expressly or by legislative 
implication.” Sherwin-Williams Co. v. City of Los Angeles, 4 Cal. 4th 893, 897, 844 
P.2d 534, 16 Cal. Rptr. 2d 215, (1993) (citations omitted). 

As can be seen, if Section 4205 were to define “conflict” as Mr. Bullock 
proposes, the definition would exclude an important type of conflict recognized 
in Sherwin-Williams. That case holds that a local statute may not enter into “an 
area fully occupied by general law.”  

The staff believes that it would be very risky to try to comprehensively codify 
all aspects of supremacy doctrine. It seems very likely that any attempt to do so 
would somehow mischaracterize or narrow existing law. 

For that reason, the staff recommends against defining “conflict” in Section 
4205. Instead, the Commission’s recommendation and Comment could 
carefully explain that Section 4205 is intended only as a rule of supremacy, for 
use when a conflict needs to be resolved, and is not intended to state a 
substantive rule on when such a conflict exists.  

If the Commission agrees with that recommendation, the staff will draft 
explanatory language for inclusion in the narrative preliminary part of a 
recommendation and in the Comment to revised Section 4205. That language 
would be presented for Commission review at a future meeting. 

SUBSTANTIVE SUGGESTIONS REGARDING SECTION 4205 

Mr. Bullock suggests several other changes to the wording of Section 4205. 
Exhibit pp. 2-5. However, the staff believes that Mr. Bullock’s suggestions would 
make substantive changes to existing law that would not be appropriate for 
inclusion in the proposed clean-up legislation. As a general matter, the staff 
recommends that his suggestions be noted for possible future study, but not 
included in the proposed clean-up legislation. The suggestions are briefly 
summarized below. 
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Undefined Governing Document Types 

Subdivisions (b) through (d) of Section 4205 mention four specific types of 
governing documents typically relied on in a CID: the CID’s declaration, articles 
of incorporation, bylaws, and operating rules. Mr. Bullock argues that two of 
these documents, the declaration and operating rules, should be more precisely 
defined. Exhibit pp. 3-4. 

“Declaration” 

The recodified Davis-Stirling Act includes a definition of the term 
“declaration.” See Section 4135. However, Mr. Bullock argues that the definition 
is problematic, and needs to be revised. Exhibit pp. 3-4. 

That issue would involve significant substantive changes to a foundational 
definition that governs the application of the Davis-Stirling Act. Moreover, the 
Commission had already noted the issues that Mr. Bullock raises and decided 
against addressing them in the recodification of the Davis-Stirling Act. 
Consequently, the issue should not be addressed as part of an expedited 
legislative clean-up proposal. 

“Operating Rules” 

The term “operating rules,” referenced in subdivision (d) of Section 4205, is 
not generally defined in the Davis-Stirling Act. There is a special definition of the 
term in Section 4340, but that definition does not apply to the entire act (nor did 
it, prior to the enactment of AB 805).  

Because the definition of “operating rules” does not apply to Section 4205, 
Mr. Bullock argues that the term should be specially defined for the purposes of 
that section. Exhibit p. 3. 

Whatever the merits of Mr. Bullock’s suggestion, it should be noted that the 
absence of a definition of “operating rules” was not an oversight. The 
Commission specifically decided to preserve the existing limited application of 
the definition of the term, leaving some uses of the term undefined. Thus, the 
issue is not a technical error of the type appropriately addressed in clean-up 
legislation. Instead, the issue would require new substantive study.  

Omitted Governing Document Types 

Mr. Bullock also notes that two other types of governing documents, 
“covenants, conditions and restrictions” (hereafter “CC&Rs”) and “regulations,” 
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are not mentioned in Section 4205. He believes this gap in the section’s coverage 
could cause problems. Exhibit pp. 2-3. 

However, it was never the Commission’s intention that Section 4205 address 
every possible type of governing document. Rather, the section was intended to 
provide guidance only as to the most common types. 

Thus, the issue is not a technical defect or oversight in the recodification 
legislation. It is a substantive matter, involving a decision on which documents 
should be included in the provision, and with what relative authority. 

Conflict with Other Davis-Stirling Act Provisions 

Mr. Bullock also raises concerns about what he perceives to be conflicts 
between the language of Section 4205 and other provisions of the Davis-Stirling 
Act. 

Pet Ownership Provision 

Mr. Bullock points out that Section 4715, a provision of the Davis-Stirling Act 
providing that CID owners may not be prohibited from owning one pet, contains 
a definition of “governing documents” that is different from the governing 
document types addressed in Section 4205. He sees that as problematic. Exhibit 
p. 3. 

Section 4715 reads as follows: 
4715. (a) No governing documents shall prohibit the owner of a 

separate interest within a common interest development from 
keeping at least one pet within the common interest development, 
subject to reasonable rules and regulations of the association. …. 

…. 
(d) For the purposes of this section, “governing documents” 

shall include, but are not limited to, the conditions, covenants, and 
restrictions of the common interest development, and the bylaws, 
rules, and regulations of the association. 

The staff does not see any problem that would result from the differences 
between Sections 4205 and 4715(d). The substantive effects of Sections 4205(a) 
and 4175(a) are fully compatible. Under either provision, the statute controls 
over the association’s governing documents. If Section 4175 describes a type of 
governing document that is broader than those addressed in Section 4175, what 
is the harm? Under both sections, all governing documents are superseded by 
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applicable law. There does not seem to be any conflict between the two 
provisions. 

Sections That Apply “Notwithstanding” Other Provisions 

Mr. Bullock also cites 13 sections of the Davis-Stirling Act that begin by 
stating that the statutory rule contained in the section applies “notwithstanding” 
any provision to the contrary in an association’s governing documents. See, e.g., 
Section 4230(a) (“Notwithstanding any provision of the governing documents to 
the contrary,….”). Mr. Bullock asserts that the opening clauses in these sections 
are redundant and confusing in light of the enactment of Section 4205, and 
suggests that they be either deleted or clarified. Exhibit p. 4. 

Mr. Bullock has a point. Section 4205(a) would seem to make those 
“notwithstanding” clauses redundant. But again, what is the harm? Redundancy 
does not undermine the effect of the law, and it can sometimes provide helpful 
emphasis.  

Moreover, the Commission intentionally adopted a conservative drafting 
approach in preparing the recodification recommendation. Existing language 
was preserved, except where it contained some plain defect. The retention of the 
redundant “notwithstanding” clauses was consistent with that general approach. 
Therefore, it was not an error and does not need to be addressed in clean-up 
legislation.  

NEXT STEP 

If the Commission provisionally decides to recommend a revision to Section 
4205, for inclusion in clean-up legislation, the staff will prepare an implementing 
recommendation for review at a future meeting. 

Respectfully submitted, 

Steve Cohen 
Staff Counsel 
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