CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study K-402 September 22, 2016

First Supplement to Memorandum 2016-50

Relationship Between Mediation Confidentiality and Attorney Malpractice
and Other Misconduct: Public Comment

The Commission! has received the following additional materials relating to
its study of the relationship between mediation confidentiality and attorney
malpractice and other misconduct:

Exhibit p.
o RobertFlack (9/21/16) ittt iieeeeeeeeeenneeennnnnnnnnnns 1
o RobertFlack (9/22/16) v iiiieiteeeeteeeeeeeenenannnnnnnnans 14

Respectfully submitted,

Barbara Gaal
Chief Deputy Counsel

1. Any California Law Revision Commission document referred to in this memorandum can
be obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.



EMAIL FROM ROBERT FLACK (9/21/16)

Barbara,

I thought I'd send the attached today.

This background is for the formal review by the Commission.

It summarizes an objective study done by U Wisconsin - Madison.
Also, I’ve included some information about Data Analysis cautions.
I’ll have another to send tomorrow.

Best regards,

-Bob
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EMAIL FROM ROBERT FLACK (9/22/16)

Barbara,

Please find attached the following (in portrait form).
1. Statutory Alternatives to Evidence Code Changes
Using B&PC 6148 as a Model
Mediation Agreement Samples
Mediation is Independent of Court Supervision
(Compulsory Power of the State - 1st Amend
Does Not Apply)
Alternative Language for Mediation Agreements
Modeled after Sec. 1542 Waivers
2. Judicial Referral to Mediation Does not attach
Compulsory Power of the State
a. Referral is not Supervision
b. Confidentiality is reinforced
c. Collected statistical data not case related

Thank you for you kind acceptance of this rather late submission.
Best regards,
-Bob

Robert J. Flack, MBA, JD
Attorney and Counselor at Law
Arbitrator and Mediator - AAA

949-250-9601 Direct
213-437-6042 Los Angeles
510-926-3026 Bay Area
619-573-8285 San Diego
+44 (0) 20 3004 8961 London

LegalFlack@gMail.com
ADRFlack@gMail.com
LegalFlack.WordPress.com
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Mediation Confidentiality
Statutory Alternatives

B&PC § 6148 As a Model

Mediation Agreement Samples

EX 15



Business and Professions Code - BPC
DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY
CHAPTER 4. Attorneys [6000 - 6243]
ARTICLE 8.5. Fee Agreements [6148]

Section 6148.

(a) In any case not coming within Section 6147 in which it is reasonably foreseeable that total expense to
a client, including attorney fees, will exceed one thousand dollars ($1,000), the contract for services in
the case shall be in writing. At the time the contract is entered into, the attorney shall provide a duplicate
copy of the contract signed by both the attorney and the client, or the client’s guardian or representative,
to the client or to the client’s guardian or representative. The written contract shall contain all of the
following:

(1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or flat
fees, and other standard rates, fees, and charges applicable to the case.

(2) The general nature of the legal services to be provided to the client.

(3) The respective responsibilities of the attorney and the client as to the performance of the
contract.

(b) All bills rendered by an attorney to a client shall clearly state the basis thereof. Bills for the fee
portion of the bill shall include the amount, rate, basis for calculation, or other method of determination
of the attorney’s fees and costs. Bills for the cost and expense portion of the bill shall clearly identify the
costs and expenses incurred and the amount of the costs and expenses. Upon request by the client, the
attorney shall provide a bill to the client no later than 10 days following the request unless the attorney
has provided a bill to the client within 31 days prior to the request, in which case the attorney may
provide a bill to the client no later than 31 days following the date the most recent bill was provided. The
client is entitled to make similar requests at intervals of no less than 30 days following the initial request.
In providing responses to client requests for billing information, the attorney may use billing data that is
currently effective on the date of the request, or, if any fees or costs to that date cannot be accurately
determined, they shall be described and estimated.

(c) Failure to comply with any provision of this section renders the agreement voidable at the option of
the client, and the attorney shall, upon the agreement being voided, be entitled to collect a reasonable fee.

(d) This section shall not apply to any of the following:

(1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of
the client or where a writing is otherwise impractical.

(2) An arrangement as to the fee implied by the fact that the attorney’s services are of the same
general kind as previously rendered to and paid for by the client.

(3) If the client knowingly states in writing, after full disclosure of this section, that a writing
concerning fees is not required.

(4) If the client is a corporation.
(e) This section applies prospectively only to fee agreements following its operative date.

(f) This section shall become operative on January 1, 2000.
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JAMS
Mediation
Agreement

I. Participants and Procedure.

The parties, and if they desire, their representatives are invited to attend mediation sessions. No
one else may attend without the permission of the parties and the consent of the mediator.

During the session, the mediator may have joint and separate meetings with the parties and their
counsel. If a party informs the mediator that information is being conveyed to the mediator in
confidence, the mediator will not disclose the information. The parties agree that the mediator
is not acting as an attorney or providing legal advice on behalf of any party.

If a party wishes to terminate its participation for any reason, it may do so by giving notice to the
mediator and the other parties. The parties will continue to be bound by the confidentiality
provisions of this agreement and will also continue to be bound by their agreement to pay for
those services rendered up to the point of that party’s withdrawal.

I1. Disclosure.

The mediator, each party, and counsel confirm that they have disclosed any past or present
relationship or other information that a reasonable person would believe could influence the
mediator’s impartiality and that no conflict of interest or appearance of a conflict of interest
exists.

In addition, the mediator practices in association with JAMS. From time to time, JAMS may
enter into arrangements with corporations (including insurance companies), government entities,
and other organizations to make available dispute resolution professionals in a particular locale,
for a specific type of matter or training, or for a particular period of time. Also, because of the
nature and size of JAMS, the parties should assume that one or more of the other neutrals who
practice with JAMS may have participated in an arbitration, mediation or other dispute resolution
proceeding with the parties, counsel or insurers in this case and may do so in the future.
Furthermore, the parties should be aware that each JAMS neutral, including the neutral in this
case, has an economic interest in the overall financial success of JAMS. The mediator is not
aware of any aspect of these relationships that would create a conflict or interfere with his/her
acting as a mediator in this matter. The parties acknowledge that these factors do not constitute
a conflict of interest or the appearance of a conflict of interest.

ITI. Confidentiality.

In order to promote communication among the parties, counsel and the mediator and to facilitate
settlement of the dispute, each of the undersigned agrees that the entire mediation process is
confidential. All statements made during the course of the mediation are privileged settlement
discussions, and are made without prejudice to any party’s legal position, and are inadmissible
for any purpose in any legal proceeding. These offers, promises, conduct and statements (a)
will not be disclosed to third parties except persons associated with the participants in the
process, and (b) are privileged and inadmissible for any purposes, including impeachment,
under Rule 408 of the Federal Rules of Evidence and any applicable federal or state statute, rule
or common law provisions.

Revised May 2005
Resolution Centers Nationwide * 1.800.352.5267 « www.jamsadr.com
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JAMS
Mediation

Agreement
Page 2 of 2

IV. Disqualification of Mediator and Exclusion of Liability.

Each party agrees to make no attempt to compel the mediator’s or any JAMS employee’s
testimony, nor to compel the mediator or any JAMS employee to produce any document
provided by the other party to the mediator or to JAMS. The parties agree to defend the
mediator and JAMS from any subpoenas from outside parties arising out of this Agreement or
mediation. The parties agree that neither the mediator nor JAMS is a necessary party in any
arbitral or judicial proceeding relating to the mediation or to the subject matter of the mediation.
Neither JAMS nor its employees or agents, including the mediator, shall be liable to any party for
any act or omission in connection with any mediation conducted under this Agreement.

V. Records.

Any documents provided to the mediator by the parties will be destroyed by JAMS 30 days after
the conclusion of the mediation, unless JAMS is otherwise instructed by the parties.

VI. Fees.

The parties and their attorneys agree to pay JAMS as set forth in the attached Fee Schedule,
which is incorporated in this Agreement.

BY: BY:
FOR: FOR:
DATED: DATED:
BY: BY:
FOR: FOR:
DATED: DATED:
DATED:

JAMS [Mediator]

© Copyright 2005 JAMS. All rights reserved. For more information, please
visit our website at www.jamsadr.com, or call us at 1-800-352-5267.

Revised May 2005
Resolution Centers Nationwide * 1.800.352.5267 « www.jamsadr.com
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Confidentiality Agreement

CASE NAME:

CASE NO:

In order to promote communication among the parties and the mediator and to facilitate settlement of the

dispute, all parties agree that the mediator has no liability for any act or omission in connection with the
mediation, and further agree as follows:

The mediator is assisting in a neutral capacity and is not serving as an attorney for any party to the mediation.
No representations by the mediator should be considered tegal advice and the parties are free to consult with
legal counsel of their choice should they wish to do so.

All statements made during the course of the mediation are privileged settlement discussions, are made
without prejudice to any party's legal position, and are non-discoverable and inadmissible for any purpose in
any legal proceeding.

The privileged character of any information is not altered by disclosure to the lﬁediator. Disclosure of any
records, reports, or other documents received or prepared by the mediator cannot be compelled. The mediator
shali not be compelled to disclose or to testify in any proceeding as to (I) any records, reports, or other
documents received br prepared by the mediator or (II) any information disclosed or representations made in
the course of the mediation or otherwise communicated to the mediator in confidence.

Since the parties are disclosing sensitive information in reliance upon this agreement or confidentiality, any
breach of this agreement would cause irreparable injury for which monetary damages would he inadeguate.
Consequently, any party to this agreement may obtain an injunction to prevent disclosure of any such
confidential information in violation of this agreement.

Any party breaching this agreement shall be liable for and shall indemnify the non-breaching parties and the
mediator for all costs, expenses, liabilities, and fees, including attorneys' fees, which may be incurred as a
result of such breach.

While the California evidence code shall apply to this mediation, for purposes of confidentiality under the
evidence code the mediation does not end unless and until one party notifies in writing the remaining parties
and the mediator that the mediation has ended. This confidentiality agreement and any written settlement
agreement resulting from this mediation are admissible in any subsequent proceeding to enforce that very
agreement.

Dated , 20 , and signed before commencement of the mediation by each of the persons

whose signatures appear below,
Parties:

Back to Top

Disclaimer: Please be advised that the contents of this web site and any other statements contained herein
are for informational purposes only and are not intended to be represented as legal advice in any way.

Our Offices
EX 19
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AGREEMENT TO MEDIATE FORMS ~ CIVIL
OVERVIEW

An agreement to mediate is the form that the parties and the mediator sign to put everyone on the
same page as to the process that will be followed in the mediation, what is to be considered
confidential, and the parameters of the process. The agreements, therefore, should be precise in
their language and they should be written in easily understood language so as to avoid any future
misunderstandings.

Using a standard agreement to mediate for all court-referred mediations helps to ensure that all
parties are undertaking the process with the same information and the same expectations. In
situations where use of the forms is required, the court has control over how issues such as
confidentiality are presented to the parties, helping to reduce missteps and misunderstandings.
Even in situations where the forms are simply offered as a tool, they present a defined approach
to provide guidance for all participants.

GOOD EXAMPLES

Civil Guidelines for Mediation — Cobb County, Georgia

This agreement to mediate form takes an interesting tack: it provides guidelines about party
behavior in the mediation that can lead to a more effective process without making that behavior
a point of agreement. It covers all the right topics, including a reminder to get legal advice before
signing an agreement, an explanation of the mediator’s role, and confidentiality. The language is
legible and friendly.

Courts adapting this rule may wish to amend it by rewriting the confidentiality section to be more
specific. It states that information gathered in the mediation process is confidential. This could
explain what “information gathered” means (e.g., written and oral communications, exhibits made
specifically for the mediation, etc.).

Civil Case Mediation Agreement — Cook County Circuit Court, lllinois

This is an example of an agreement to mediate that is signed before the date of the mediation. it
does a good job of explaining what the mediator’s role is, as well as what is confidential in the
mediation. Also done well is the separation of confidentiality from mediator privilege.

Even though mediation in this context is undertaken with representation, courts adapting the form
for their own use might want to make the language more accessible to the litigants as well as the
attorneys by removing some of the legalese (such as ‘may elect to terminate its furtherance’,
“authority to caucus”, and “defend and indemnify”).

EX 21



vVs. CIVIL ACTION FILE #

CIVIL GUIDELINES FOR MEDIATION

Mediation 1is a non-adversarial process that 1is most

effective if the parties involved work within the following
guidelines:

1. Leave fault and blame aside. Accusations only hinder the
process and are not relevant to the issues to be discussed in
mediation. Mediation differs from litigation in that the
parties, with the assistance of the mediator, reach their own
agreement. The mediator will not make decisions for the
parties. The mediator will lead the negotiations in assisting
the parties to reach a decision that is acceptable to all.

2. Accept responsibility for yourself. State what you want
and need. Include your intent, reasons and feelings. This
helps facilitate the process.

3. The mediator is not acting in the capacity of an attorney
and does not offer legal advice. All parties are encouraged
to have independent 1legal counsel. Parties are also

encouraged to have their attorney review any settlement prior
to the acceptance of any agreement or the signing of any
documents. An outline may be completed to incorporate all
issues discussed/agreed upon during the mediation session.
All parties are also responsible for having their own
accountant or tax advisor look over tax ramifications of
agreements reached.

4, There may be times when the mediator feels a "caucus" is
needed. This is when the mediator will meet with each party
separately for clarification of issues. The caucus 1is the
only time during the mediation process that information could
be confidential between the parties. Information will not be
shared unless permission of that party is obtained.

5. Information gathered in the mediation process is
confidential and privileged. Neither the mediator nor any
court designee shall willingly testify for or against either
party involved should either party end the mediation process
and litigate the matter in court. By signing this agreement,
all parties are acknowledging that they have been advised that
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they may not subpoena the mediator Or any court designee to

testify concerning this mediation in any subsequent court
actions.

6. I understand that the confidentiality of the mediation
process shall not excuse the mediator's duty to report any

abuse, acts of violence or threats of violence revealed during
said process. :

7. By signing this agreement, all parties acknowledge they
are under court order, from Cobb County Superior Court, to
mediate. All agree to participate, in good faith, in each
scheduled mediation session. All parties agree to work
towards resolution of the issues.

8. I understand that payment of the mediator shall be agreed

upon at the mediation conference. The agreed upon fee for
this mediation shall be hourly or daily.

I have read and understand the above guidelines for

mediation. I understand that neither the Mediator(s) nor
court designee shall provide legal or financial advice. I
understand that I have been directed and encouraged to seek
independent legal advice. I further understand that by

signing this agreement I am agreeing to mediate in good faith,
at the agreed upon rate, and that I am under court order to do
so. I have also been advised that I may not subpoena the
mediator or any court designee to testify in court in any
subsequent court action.

(date)

signature
(date)

signature
(date)

signature
(date)

signature
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(date)

signature

(date)

signature

Mediator
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - LAW DIVISION

No.:
Plaintiff(s),

)
)
)
)
)
) Judge:
)
)
)
)

Defendant(s).

MEDIATION AGREEMENT

1. Parties And Mediator: In the matter of _[Plaintiff] v._[Defendant] in the action

now pending in the Circuit Court of Cook County as Case No. , the undersigned parties
and mediator agree to participate in a mediation procedure pursuant to the following terms and
conditions. The parties and the mediator are satisfied as to the ability of the mediator to act as a

neutral and unbiased participant in these proceedings.

2. Date, Time And Place Of The Mediation Conference: The mediation conference shall
be held on _[date] | at_[time] .  [location]
3. Role Of The Mediator: It shall be the role of the mediator to assist the parties in

reaching a settlement of their dispute. It is agreed that the mediator will not provide legal advice
although the mediator may express opinions on the applicability of the law to the facts to the extent
such opinions may, in the judgment of the mediator, be helpful in facilitating a settlement. The
parties agree they will rely solely on the advice of their own attorneys as well as their own judgment

in arriving at a resolution of their dispute.

Suggested Form A
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4. Good Faith Participation: The parties agree that they are entering into this mediation
process in good faith and shall make a sincere effort to arrive at g mutually acceptable resolution of
the dispute. During the proceedings, any party or the mediator may elect to terminate its furtherance.
In the event of termination, each party will remain responsible for its share of fees and expenses
incurred to that point.

5. Attendance: All the parties shall appear at the proceeding with their attorney of
record, if any. A non-individual party shallappear by a duly authorized representative with authority
to negotiate settlement of the dispute on behalf of that party. If any party shall not be able to attend
the session on the scheduled date, the fact shall be communicated to the mediator and the other
parties not less than seven (7) days in advance thereof.

6. Pre-Conference Submissions: The parties agrec that a summary of each party’s

understanding of the facts and theory relative to the issues of liability and damages presented to the
mediator, prior to the conference, would facilitate the role of the mediator in conducting a morc
expeditious and effective mediation. The summary should be submitted to the mediator and
exchanged between the parties not less than seven (7) days prior to the conference and should not
exceed six (6) pages. Portions of the summary may be designated as “Confidential: Solely for the
Mediator.”

7. Authority To Caucus: The mediator is authorized to meet and caucus with each party

separatcly during the conference. Any communication or document disclosed to the mediator during
the caucus may be communicated and disclosed to the other party unless the mediator is otherwise

advised.

Suggested Form A
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8. Confidentiality: The parties agree and understand that the mediation proceedings
constitute settlement negotiations between them. Therefore, all statements made by the parties or
their representatives, relating to the mediation process, and any documents created for or during the
mediation process, are inadmissible and not discoverable for any purpose, including impeachment,
in any pending or subsequent proceeding. However, evidence that is otherwise admissible or
discoverable is not rendered inadmissible or non-discoverable as a result of its use in the mediation
process. A scttlement agreement shall be signed and binding upon all parties thereto.

9. Mediator Privilege And Immunity: The parties agree they will neither request nor

subpoena the mediator to testify in any matter for any reason, nor will the parties request or subpoena
the mediator’s notes, records or any materials in the possessions of the mediator, for any purpose.
The parties agree that the mediator shall have the same limited immunity as judges and court
employees have under the laws of the Statc of Illinois and agree to defend and indemnify the
mediator in connection with any summons or subpoena arising out of the mediation proceeding. The
parties also agree the mediator is not a necessary party in any judicial, quasi-judicial or
administrative proceeding arising out of this mediation.

10. Fees And Expenses. The mediator shall be entitled to be compensated at the rate of

Dollars (____) per hour or any portion thereof, including time required for review
of the pre-conference submissions, plus actual expenses incurred in the procedure. A minimum of
three (3) hours of billable time shall be due the mediator for the first conference unless it is cancelled
not less than ten (10) days prior to the date scheduled.

The cost of the mediator’s fees and expenses shall be borne equally by each side of the

controversy and shall be paid within thirty (30) days of receipt of the billing statement

Suggested Form A
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[Additional provisions, if any, not inconsistent with Circuit Court of Cook County Local Rule 20.]

IN WITNESS WHEREOF, by their signatures thereto, each party, individually, or by their
duly authorized representative, certifies that it agrees with the provisions herein. This agreement
may be signed in counterparts.

Dated:

PARTIES:

MEDIATOR:

Suggested Form A
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AGREEMENT TO MEDIATE - WAIVER AND CONSENT FORM

and

(collectively referred herein as the “parties”), agree to have

(hereinafter collectively referred to as “mediator”)
administer the mediation of their dispute, concerning

on the following terms and conditions:

1. The parties are involved in a dispute which they voluntarily wish to submit to mediation. Mediation is a
voluntary, structured problem-solving process in which one or more neutral, impartial third persons assist
the parties to a dispute in negotiating a voluntary agreement resolving the dispute. The mediator
facilitates the negotiations, but does not impose his or her views of what the agreement should be.

2. The mediator believes that the dispute can be resolved. However, because the mediation itself and any
agreement resolving the dispute will be the voluntary acts of the parties, the mediator cannot and does
not guarantec that the dispute will be resolved.

3. While participating in mediation, each party agrees to make a good faith attempt to reach a reasonable
resolution of this dispute through mediation, to cooperate with the mediator and the other parties, to
allow the other parties to present their positions without unnecessary interruptions or objections, and to
be open, candid and complete in its efforts to resolve the dispute. The mediator assigned to this case
agrees (o pursue the mediation diligently.

4. The parties understand that the mediator has no authority to decide any case and is not acting as
representative, advocate or legal advisor for any party, and is not to provide legal advice to any party
involved in mediation. Each party specifically agrees to obtain legal advice on any issue of interest to
him/her from their own attorney, and not to rely upon the mediator for such advice.

5. Each party agrees to hold the said mediator harmless for any observations, suggestions, or implications
that he/she may make in the course of mediation and/or for any other claim arising from the medijation
process. Each party waives any right of action that he/she may have against the mediator for any
allegation of wrongful conduct on his/her part while acting in the course of the mediation hercin agreed
to.

6. The parties have been informed of grievance, EEO and/or MSPB processes, and the time frames
associated with them. This agreement to mediate does not negate or suspend any statutory or Collective
Bargaining Agreement time frames.

7. Each party understands that mediation can be terminated at any time by any party or by the mediator.

8. Each party agrees that he/she will not call any mediator who mediates this case to act as witness in any
pending or future arbitration or administrative or judicial proceeding, to testify to facts concerning or
relating to the subject matter here being mediated. No party will depose a mediator or subpoena, compel
production of, or otherwise seek documents or information about this case, which may have been
retained by a mediator.
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9. The confidentiality of the dispute resolution proceeding is established in the Administrative Dispute

10.

Resolution Act of 1996. The parties agree that statements made or documents prepared for the mediation
process will remain confidential to the fullest extent as permitted by law, except for the limited purpose
of implementation and enforcement of a resulting negotiated settlement agreement. [n addition, parties
agree to keep the discussions held in all sessions, including but not limited to the joint session of the
mediation, confidential.

Each party agrees to treat everything said or otherwise disclosed by the opposing party, as part of an offer
to compromise and settle the dispute being mediated. Each party further agrees that all information
provided during the mediation session is without prejudice and will be inadmissible as evidence, in any
pending or future arbitration or administrative or judicial proceeding. However, evidence which is
otherwise admissible shall not be rendered inadmissible as a result of its use in the mediation.

- Each party specifically agrees, however, that a fully exccuted settlement agreement can be admitted to

any arbitration or administrative or judicial proceeding, as evidence of such settlement, and will not
object to such admission.

-T'understand that no party to this mediation shall be bound to anything said or done at the mediation,

other than this Agreement to Mediate and any written settement agreement executed by all necessary
partics. Before its execution, the terms of any settlement agreement are to be approved by any
representative of each party. Once executed, a settlement agreement shall be binding upon all parties to
the agreement.

- Each party understands that he/she may have a representative present during the mediation and/or to

review a proposed settlement agreement prior to its signing.

By signature below, I agrec and consent to these terms and waive the rights herein specified. I know
that I have the right to consult legal counsel or other representative, before executing this document.

Signed:

Party Representative

Party Representative

Mediator Mediator
Date:
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Manual > 5 - Getting Started > Agreement to Mediate
Sample Agreement to Mediate

AGREEMENT TO MEDIATE
This is an Agreement between and and James C.
Melamed, 1.D., hereinafter "mediator," to enter into mediation with the intent of resolving the
following issues:

The parties and the mediator understand and agree as follows:
1. Nature of Mediation

The parties hereby appoint and retain James C. Melamed, J.D., attorney at law, as mediator. The
parties understand that mediation is an agreement-reaching process in which the mediator assists
parties to reach agreement in a collaborative and informed manner. It is understood that the
mediator has no power to decide issues for the parties. The parties understand that mediation is not
a substitute for independent legal advice. The parties are encouraged to secure such advice
throughout the mediation process and are advised to obtain independent legal review of any formal
mediated agreement before signing that agreement. The parties understand that the mediator has
an obligation to work on behalf of all parties and that the mediator cannot render individual legal
advice to any party and will not render therapy nor arbitrate within the mediation.

2. Scope of Mediation

The parties understand that it is for the parties, with the mediator's concurrence, to determine the
scope of the mediation and this will be accomplished early in the mediation process.

3. Mediation is Voluntary

All parties here state their good faith intention to complete their mediation by an Agreement. It is,
however, understood that any party may withdraw from or suspend the mediation process at any
time, for any reason.

The parties also understand that the mediator may suspend or terminate the mediation if he feels
that the mediation will lead to an unjust or unreasonable result; if the mediator feels that an
impasse has been reached; or if the mediator determines that he can no long effectively perform his
facilitative role.

4. Confidentiality

It is understood between the parties and the mediator that the mediation will be strictly confidential.
Mediation discussions, any draft resolutions and any unsigned mediated agreements shall not be
admissible in any court or other contested proceeding. Only a mediated agreement signed by any
parties will be so admissible. The only other exceptions to this confidentiality are if all parties waive
confidentiality in writing or in an action brought by any party against the mediator. The parties agree
not to call the mediator to testify concerning the mediation or to provide any materials from the
mediation in any court proceeding between the parties. The mediation is considered by the parties
and the mediator as settlement negotiations. All parties also understand and agree that the mediator
may have private caucus meetings and discussions with any individual party, in which case all such
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meetings and discussions shall be confidential between the mediator and the caucusing party.
5. Full Disclosure

Each party agrees to fully and honestly disclose all relevant information and writings as requested by
the mediator and all information requested by any other party, if the mediator determines that the
disclosure is relevant to the mediation discussions. In family mediation cases, each party agrees to
fully and accurately disclose all income, assets and debts.

6. Mediator Impartiality

The parties understand that the mediator must remain impartial throughout and after the mediation
process. Thus, the mediator shall not champion the interests of any party over another in the
mediation nor in any court or other proceeding.

7. Coordination with Legal Counsel

The parties agree that the mediator may discuss the parties' mediation process with any attorney
any party may retain as individual counsel, Such discussions will not include any negotiations unless
the parties instruct the mediator that their attorney(s) have negotiating authority. The mediator will
provide copies of correspondence, draft agreements and written documentation to independent legal
counsel at a party's request.

8.Mediation Fees

The parties and the mediator agree that the fee for the mediator shall be $___ per hour for time
spent with the parties and for time required to study documents, research issues, correspond,
telephone call, prepare draft and final Agreements, and do such other things as may be reasonably
necessary to facilitate the parties reaching full Agreement. The mediator shall also be reimbursed for
all expenses incurred as a part of the mediation process.

A payment of $___ toward the mediator's fees and expenses shall be paid to the mediator along with
the signing of this agreement. Any unearned amount of this retainer fee will be refunded to the
parties. The parties shall be jointly and severally liable for the mediator's fees and expenses. As
between the parties only, responsibility for mediation fees and expenses shall be:

The parties will be provided with a monthly accounting of fees and expenses by the mediator.
Payment of such fees and expenses is due to the mediator no later than 15 days following the date
of such billing, unless otherwise agreed in writing. There shall be a 1.0% monthly service charge on
accounts not paid by the last day of the month.

Should payment not be timely made, the mediator may, in his sole discretion, stop all work on behalf
of the parties, including the drafting and/or distribution of the parties' Agreement, and withdraw
from the mediation. If collection or court action is taken by the mediator to collect fees and/or
expenses under this Agreement, the prevailing party in any such action and upon any appeal
therefrom shall be entitled to attorney fees and costs therein incurred.

DATED this day of , 201_.

Copyright 1996-2016 © Resourceful Internet Solutions, Inc. All rights reserved.
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Frank Garfield

Mediator

1801 Century Park East, Suite 2400 | Los Angeles CA 90067-2326 | (310) 277-1981 | frgarfield@gmail.com
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MEDIATION AGREEMENT

This is an agreement between and ("the parties”) who desire to enter into mediation
under the auspices of Franklin R. Garfield (“the mediator”) with the intention of resolving all issues arising from the
contemplated dissolution of their marriage. The parties and the mediator agree as follows:

Mediation.

1.

Nature of Mediation. Mediation is a process in which the mediator assists the parties to reach agreement on all
issues in a collaborative manner. The mediator has no power to decide issues for the parties.

Scope of Mediation. The parties will determine the scope of the mediation and, with the assistance of the
mediator, identify the issues to be resolved as early as possible in mediation.

Voluntariness of Mediation. The parties will try to resolve their situation through mediation. However, mediation
is voluntary. Either party may withdraw from mediation at any time for any reason.

Legal Advice. Mediation is not a substitute for independent legal advice. The parties are encouraged to obtain
independent legal advice throughout the mediation process as well as independent legal review of any mediated
agreement prior to signing that agreement.

Confidentiality. The mediation process is confidential. Anything said by the parties in mediation may not be
disclosed by the mediator to any third party unless the mediator is compelled to do so by valid court order. The
mediation shall be governed by the provisions of Section 1119 of the California Evidence Code, which provides
in pertinent part as follows:

a.  No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant to, a
mediation or a mediation consuitation is admissible or subject to discovery, and disclosure of the evidence
shall not be compelied, in any arbitration, administrative adjudication, civil action, or other noncriminal
proceeding in which, pursuant to law, testimony can be compelled to be given.

b.  No writing, as defined in Section 250, that is prepared for the purpose of, in the course of, or pursuant to,
a mediation or a mediation consultation, is admissible or subject to discovery, and disclosure of the writing
shall not be compelled, in any arbitration, administrative adjudication, civil action, or other noncriminal
proceeding in which, pursuant to law, testimony can be compelled to be given.

The parties have been informed that all forms adopted for use in dissolution proceedings by the Judicial
Council of California, including, specifically, the parties’ disclosure documents (Schedule of Assets and
Debts and Income and Expense Declaration) are not confidential, and may be used by either party for any
purpose in accordance with the laws of the State of California.

c.  All communications, negotiations, or settlement discussions by and between participants in the course of
a mediation or a mediation consultation shall remain confidential.

The mediator will not be called as a witness by either party in any criminal, civil, or administrative action.

There is an obvious exception to the foregoing provisions. Documents prepared during the course of
mediation that the parties intend to be binding and enforceable agreements (and hence admissible and
subject to discovery) will contain a clause in substantially the following form:

The foregoing document shall not be inadmissible in a court of law, or otherwise protected from
disclosure, pursuant to the provisions of §1119(b) of the California Evidence Code. This document shall
expressly be deemed admissible in a court of law and otherwise subject to disclosure pursuant to the
provisions of §1123 of the California Evidence Code.

This Agreement and the mediator’s statements for services rendered and costs advanced to the parties by the
mediator pursuant thereto are not protected from disclosure by mediation confidentiality, and shall be deemed
discoverable and admissible into evidence in any civil action pursuant to Section 1123 of the California Evidence
Code.

Caucuses. As part of the mediation process, the parties may agree that it would be helpful for the mediator to
confer with each of them individualty. This technique is referred to as a caucus. The form of a caucus varies: It
can involve conferences scheduled separately with each party (either in person or by telephone) or brief
meetings that take place during the course of a mediation session. The mediator will not caucus with either
party unless he has the consent of both parties. Nothing said to the mediator by either party is confidential from
the other party unless the parties agree that such communications may be treated as confidential.

Full Disclosure. Section 721 of the California Family Code specifies that a husband and wife are in a fiduciary
relationship that imposes a duty of the highest good faith and fair dealing on each of them and that prohibits EX 33
either of them from taking any unfair advantage of the other. This duty includes the obligation to make full



10.

disclosure to the other spouse of all material facts and information regarding the existence, characterization,
and valuation of all assets and debts.

Valuation. The mediator will not be requested or required to investigate or confirm the identity or value of the
parties’ assets or the identity and amount of their liabilities, or the amount of the parties’ income or expenses.
The parties reserve their rights to have any of these matters investigated or confirmed by a third party (for
example, an attorney, accountant, appraiser, actuary, etc.)

Attorneys. Upon the request of either party, the mediator will provide the parties’ attorneys with copies of
summary letters, draft agreements, and other documents pertinent to the mediation process.

Mediator.

11.

Appointment of Mediator. The parties hereby retain Franklin R. Garfield, attorney at law, as the mediator. Even
though the mediator is an attorney, the mediator does not represent both parties jointly or either party
individually.

Qualifications. The mediator’s education and experience are summarized in his professional resume, which has
been provided to each of the parties.

Standards of Practice. The mediator adheres to the Standards of Practice for Family and Divorce Mediation
promulgated by the Academy of Family Mediators (now known as the Association for Conflict Resolution) of
which the mediator is a Practitioner Member.

Services. The mediator will meet with the parties in session and help them identify issues, develop options for
resolving those issues, and reach agreement; the mediator will provide the parties with letters after each
session summarizing the parties’ tentative agreements, the work that must be done by the parties and the
mediator before the next session, and the issues that will be discussed at the next session. At the appropriate
time, the mediator will prepare a draft of the parties’ settlement agreement. At the request of the parties, the
mediator will prepare all forms necessary to initiate and process an action for dissolution of marriage, including
a stipulated Judgment of Dissolution of Marriage.

Closed Files. In furtherance of the public policy of the State of California to protect the confidentiality of the
mediation process, the mediator does not retain closed files. The parties will be provided with copies of their
marital settlement agreement and Judgment of Dissolution of Marriage. All other documents in the file will be
destroyed 30 days after the Judgment has been signed by the parties.

Compensation.

16.

17.

20.

Retainer. The parties shall advance a retainer in the amount of $ , bayable half by each party prior to
the first mediation session, subject to reallocation by further agreement of the parties or, failing agreement
between parties, by the Court. Any unused portion of the retainer is fully refundable to the party or parties who
paid it.

Hourly Rate. The mediator shall be compensated at the rate of $___ perhour for all time spent in connection
with the mediation process

Costs. The mediator shall be reimbursed by the parties for all costs incurred in connection with the mediation
process (e.g., copying charges, filing fees, etc.).

Monthly Statements. The mediator will send monthly statements to the parties itemizing the services performed,
the time spent and the charges therefor, plus any costs that may have been advanced by the mediator.

Payment. The parties shall be jointly and severably liable for the mediator’s charges, although the parties may
make a different agreement with respect to responsibility for payment as between themselves.

Executed on , 2012 at Los Angeles, California.
Franklin R. Garfield
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Mediation Agreement Form

The undersigued, having agreed to participate in 2 mediation (o be conducted by Mildred T, "Mimi™ Methvin ("Mediatoe”)

of Satori ADR, L.1L.C., iu the ease of , pending

it » for the purpose of compromising, settling or resolving disputed

claims, hereby agree as follows;

1. Mediation Proceedings.

Mediation is a process in which partics and counsel agree (o imeet with a neutral mediator trained 1o acsist them in settling

and understand

disputes. The mediator improves conimunication seross party lines, helps parties articulate their intores
those of the other party, probes the strengths and weaknesses of cach party’s legal positions, identifics arcas of agrecment,
and helps generate options for a mutually agreeable resolution to the dispute. In all cases, mediation provides an
opportunity to explore a wide vange of potential solutions and to address interests that may be outside the scope of the

stated controversy or which could not be addressed by fudicial action. A hallmark of mediation is its capacity to expand

traditional settlement discussions and broaden resolution options, often by exploving Htigant needs and interests that wmay

be independent of the legal Issues in controversy.

2. Authorily of the Mediator,

During the conrse of the mediation, the Mediator is authorized to conduct joint and separate meetings with the parties and,

at her discretion, te provide an evaluation of cach party's case and to make recommendations for seitlement. The parties

ack

wledge that the Mediator is not acting as an attorney or advocate for any party and that any recommendations or
statements by the Mediator do not constitute legal advice. The parties acknowledge that they have been advised to seck and

rely on the advice of their own counsel in connection with any settlement or other agrecent,

3. Confidential and Privileged Nature of Mediation Proceedings.

All compunications, written or oral, made in connection with the mediation are confidential and shall not be diselosed to
anyone without specific authority of the purties involved. All documents submitted for the mediation conference will either
be returned to the submitting party or destroved by the mediater upon conclusion of the mediation. Neither the

ential mediation conference statenients nor communications of any kind made in the course of the mediation may be

confid
used by any party with regard to any aspeet of subsequent litigation or trial concerning the issues fuvolved in the mediation.
However, evidence that is otherwise admissible or discoverable shall not be rendered inadmissible or non-discoverable us a

fes have enteved into o written

result of its disclosure or use during the mediation procecdings. Evidence that the part

settlement agreement during the course of the mediation may be disclosed and is admissible to the extent necessary to

enforce the settiement under state or federal law.,

EX 35



4. Exclusion of Mediator Testimony and Limitation of Liability,

The Medi

W proceeding and shall not be required to

or shall not be subpocuaed or otherwise compelled to testify in any

provide a declaration or finding as to any fact or issue velating to the proceedings or the dispute which is the subject of said
mediation proceedings. The Mediator shall not he Hable to any party for any act or omission in connection with the

mediation procecdings conducted pursuant to tlis Agreetent,

5. Mediator's Services and Compensation,
The Mediator's services shall inelude attendance at mediation confercnees, review of briefs and other written materials.
participation in telephone conferenees and auy other services reguested by the partios. The Mediator shall be con pensated

at the following rate (include terms of any actual travel or other costs to be reimbursed):

A 50% deposit of the full-day or half-day flat rate shall be paid within three (3) business days of bouking, unless otherwise

agreed.
The undersigned partics shall share the Mediator's fees equally unless a contvary intent is indicated below.

6. Counterpurt Execution: Binding on Representatives,

This Agreement may be executed in any number of counterparts which when taken together shall constitute one fully
executed Agreement. This Agreeruent when so oxeciied shall inure to the benefit of and he binding ou the undersigned
partics as well as thetr eespective represcalutives or other persons they have vaused o be prosent during these wediation

proceedings.

By Date
(Chient Signature)
{Print

By Date:

(Attorney Signature)

(Print Name)

VISt

syar Frgndly Pa
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Consent to Mediate

We agree that:
I. Participation in mediation is voluntary. At any point, a participant may withdraw

2.

from the process.

Parties will deal with each other in a frank and honest manner, and will approach
the mediation in a spirit of good will in the hope of resolving their differences.
All writings and all communications made during, or in connection with, the
mediation that relate to the substance of the dispute are confidential and cannot be
used for purposes outside of the mediation. Exceptions to confidentiality include:
a) threats of physical harm to self or others; b) specific information which
participants agree to share with anyone outside the mediation: and ¢) information
shared during the mediation which is known or could be obtained through other
means.

The mediator, as a neutral third party, will facilitate discussion in order to
enhance communication and understanding. If participants choose to reach a
resolution, the mediator will assist in this process. The mediator serves as a
facilitator. The mediator is not an advocate, Judge, jury, counselor, or therapist.
The mediator does not give legal advice. The mediator will not solve the dispute,
express an opinion on who is right or wrong, or make decisions for the parties.
The mediator will help the parties generate possible solutions and assist the
participants in reaching decisions that are acceptable to each of them. The
mediator may determine that during the mediation process, separate meetings
with the parties are appropriate.

The mediation process will include:

e an opportunity for all parties to be heard,
identification of issues to be resolved in mediation,
proposed alternatives for resolution,
and, if participants desire, a written agreement.

The parties agree not to involve the mediators, the Dispute Resolution
Coordinator, or any records pertaining to this mediation in any court or
administrative proceedings.

When an agreement is reached, if the parties desire, it will be summarized in
writing on the Mediation Agreement form or other agreed upon format. Parties
are advised to review the document carefully and seek any desired legal advice
prior to signing the agreement. Each participant pledges to abide by the terms of
the signed agreement.

1 have read and understand the provisions of this agreement.

Signature of Participant Date Signature of Participant Date

Signature of Mediator Date Signature of Mediator Date
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Mediation Processes and Either
Independent or Court Jurisdiction
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Mediation Processes and Either
Independent or Court Jurisdiction

*Most Mediation is Performed Outside of the Court’s Jurisdiction
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Mediation Processes and Either
Independent or Court Jurisdiction

*Most Mediation is Performed Outside of the Court’s Jurisdiction
**1st Amendment May Apply to Court Jurisdiction
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Mediation Processes and Either
Independent or Court Jurisdiction

** 15t Amendment Does Not Apply to Independent Jurisdiction
* California’s Constitutional Right to Privacy Does Apply

EX 42



Mediation Processes and Either
Independent or Court Jurisdiction

*  Most ol Mediation is Private and Outside of
the Jurisdiction of the Courts

o x
«Lgié{sm«:;iz Right to Privacy

n the Management of
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Mediation Processes and Either
Independent or Court Jurisdiction
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Mediation Processes and Either
Independent or Court Jurisdiction

and Mediations Are M

&
poe ]

itration

ST Arb

i

b

oo
1%
g
o
=

EX 45



Sequence of Dispute Resolution
Alternatives

* Mediation is Often Before
and Instead of Filing Suit

s Court Jurisdiction Does

Not Apply Until Filing

+ Settlement Agreements
Only Appear in Court
Records IF AND WHEN
they need to be enforced.

SO
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Mediation Processes and Either
Independent or Court Jurisdiction

*Most Mediation is Performed Outside of the Court’s Jurisdiction
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Additional Confidentiality Provisions

Notwithstanding the provisions of Evidence Code $§1115-1128 et. sec., as they exist now or may
be modified in the future, the Parties to this Mediation Agreement agree that the confidentiality
provisions of this agreement are based on the long held cultural tradition of privacy in the
management of personal affairs as guaranteed by the Article 1 of the California Constitution.

Modeled after 1542 Release:
S VSN £ 18417 M Y (el i 18540 £ 4la ra v by M ro b I DN | el s CCA 1
W diviT O 17092 llglllb. SULLTUIT T Z270T T L AITTOUNTITA OCTVIT O0OT PLUVIUCD Ulat — ECIICI_(II

ol | £ £ ¢ ) D ) O S | da | 4.1 $—t et ) P
ICICASUUOUS TOTTXTCIato cramms—wnrentne UICUTIIUTTUOTS TIOTRITOWOT1 SUSPULLITUUXTSTTIT NS O

Jaagn i, 4t] e £ 4 e 1 Joa e £ 1 Jn Jos 1o £ £ —all
T TaVOT at UTIcTinreoT CACL,ULIIIE LT TUICAS T WIITUIT IT KITOWAT Uy HIOITOTTICT IITUS T 1rave llldlclldlly

affactacd ja 441 4 tle tloa dales 2 RPN M . H e . 4o W P
AITCUTICUTITS STTHTITICITO WTith e ae ptor: UCDPI LUUITS PLIUVISTUTLUACTT lJcll Ly " WdalrvusTIIc Ilslll W aiy

frafe b P +1 —erln | Q ol 148 429
TouTeUrarrsS or dITY OUICT TSI UTIIACT STCIIOM 10927

Additionally, all settlement communications, including those contemplated under this agreemerit,
are confidential and privileged pursuant to California Evidence Code Sections 1 152, 1154, and
Federal Rules of Evidence Section 408.

Furthermore, the Neutral in this matter, selected by mutual assent, has been ordained (or

otherwise recognized) as a member of the clergy and all communications which relate to this
exchange between the Parties and the clergy are confidential communications.

EX 48



Court Supervision of Mediation
is a
Phantom
and
Unrelated to the Public’s Right to Know

e Mere Court Referral

e Confidentiality Agreements

e Prohibited Reporting and Supervision by
Assigned Judge
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Mediation

Governing Rule: ADR Local Rule 6_
\

The goal of mediation is to reach a mutually satisfactory agreement resolving all or part of the dispute by
carefully exploring not ouly the relevant evidence and law, bul also the parties’ underlying interests, needs and
priorities.

See ADR LR 6-1.

Process:

Mediation is a flexible, non-binding, confidential process in which a neutral mediator facilitates settlement

negotiations. The informal session typically hegins with presentations of each side’s view of the case, throngh
counsel or clients. The mediator, who may meet with the parties in joint and separate sessions, works to:

= improve communication across party lines

= help parties clarify and communicate their interests and understand those of their opponent

= probe the strengths and weaknesses of each parfy’s legal positions

identify arcas of agreement and

‘help generate aptions for a mutually agreeable resolution.

The mediator generally does not give an overall evaluation of the case. Mediation can extend bevond traditional
settlement discussion to broaden the range of resolution options. often by exploring litizants’ needs and
interests that may be independent of the legal issues in controversy.

R 6-1 and ADR LR 6-10.

Preservation of Righ

The mediator has no power to impose settlement and does not T =t a
terms. The parties’ discovery, disclosure and motion practice rights are fully preserved. The parties may agree to
a binding settlement. If no settlement is reached, the case remains on the litigation track.

The Neutral:

The court’s ADR staff appoints a mediator who is available and has no apparent conflicts of interest. The parties
may object to the mediator if they perceive a conflict of interest. Mediators on the court’s panel have the
following qualifications:

= admission Lo the practice of law for al least seven years (il a lawyer)

e experience in communication and negotiation techniques

= koowledge aboult civil liligation in federal court

e training by the court.

The court’s panel also includes non-lawyer mediators if they meet the other qualifications and they have
appropriate professional credentials in another discipline. Non-lawyer mediators are appointed only with the

consent of the parties.

See ADR LR 2-5 and ADR LR 6-3.

Attendance

The following individuals are required to attend the mediation session in person:
= clients with settlement authority and knowledge of the facts

= thelead trial attorney for each parfy

= insurers of parlies, if their agreement would be necessary Lo achieve a seltlement

Requests to permit attendance by phone rather than in person, which will be granted only under extraordinary

circumstances, may be made to the ARR Magistrate Judge. Clicnts arc strongly cncouraged to participate
actively in the mediation.

cc ADRLR 6 9.

Confidentiality:
Communications made in connection with a mediation ordinarily mawv not be disclosed to the assigned judge or
to anvone else not involved in the litigation, unless otherwise agreed.

See ADR LR 6-11.

A mediation may be req d at any time. The time for conducting the mediation
days after the order of referral,
schedule an initial telephone conferen: t the date, time and location
discuss how to maximize the utility of mediation.

n is presum Q0

acts counsel to

fation session and to

Scc ADRLR 6 4, ADRLR 6 5and ADRLR 6 6.

Written submissions:

Counsel exchange and submit written statements to the mediator at least 7 davs before the mediation. The
mediator may request or accept addirional confidential statements that are not shared with the other side. These
statements are not filed with the court.

See ADR LK 6-7.

Appropriate cases/circumstances:

All civil cases in which the partics are represented by counsel arc cligible. Cascs with the following

characteristics may be particularly appropriate:
- the parties desire a business-driven or other creative solution
« the parties may benefit from a continuing business or personal relationship

- multiple partics arc involved

= equitable relief is sought parties, with the aid of a neutral, might agree on the terms of an injunction or

consent decree

= communication appears o be 2 major harrier ta resolving or advancing the case.
See ADR LR 6-2.

Cost:

Mediators shall volunteer up to two hours of preparation time and the first four hours in a Mediation. After four
hours of Mediation, the mediator may (1) continue to volunteer his or her time or (2) give the parties the option
of either concluding the proceeding or paying the mediator. The proceeding will continue only if all parties and
the mediator agree_ If all parties agree to continue, the mediator may then charge his or her hourly rate or such
other rate that all parties agree to pay.

See ADR LR 6-3(c)-
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER

Plaintiff(s)

ORDER/REFERRAL TO ADR

Defendant(s).

The Court, having considered the parties’ Request: ADR Procedure Selection, the Notice to Parties of
Court-Directed ADR Program, or the report submitted by the parties pursuant to Fed. R. Civ. P. 26(f) and
Civil L.R. 26-1, hereby:

ORDERS this case referred to:

[ ] ADR PROCEDURE NO. 1: ([] district judge or [ ] magistrate judge assigned to the case for
such settlement proceedings as the judge may conduct or direct).

[ ] ADRPROCEDURE NO. 2: This case is referred to the ADR Program. Within twenty-
one (21) days, plaintiff shall obtain the consent of a neutral listed on the Court’s Mediation
Panel who will conduct the mediation, and file form ADR-2, Stipulation Regarding
Selection of Panel Mediator. If the parties have not selected and obtained the consent of a
Panel Mediator within twenty-one (21) days, the ADR Program (213-894-2993) will assign
one. Forms and a list of the Panel Mediators are available on the Court website, www.cacd.
uscourts.gov. Absent extraordinary circumstances, parties cannot request a continuance
within three (3) business days of a scheduled mediation.

[ 1 ADR PROCEDURE NO. 3: (Private mediation).
The ADR proceeding is to be completed no later than:

The Court further sets a status conference for:

For ADR Procedure Nos. 1 and 3, counsel are responsible for contacting the judge or private
mediator at the appropriate time to arrange for further proceedings.

Dated:

United States District Judge/Magistrate Judge
EX 51
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER:

Plaintiff(s)

MEDIATION
CONFIDENTIALITY AGREEMENT

Defendant(s).

RETURN A COPY OF THIS AGREEMENT TO THE ADR PROGRAM OFFICE. DO NOT FILE WITH THE COURT.

Consistent with Central District of California Civil L.R. 16-15, General Order 11-10, related Federal Rules
of Evidence and to the extent applicable, California Evidence Code Sections 703.5 and 1115-1128, the
participants in mediation in the above-captioned case agree that:

L. No written or oral communication made by any party, attorney, mediator or other participant in a
mediation in the above-named case may be used for any purpose in any pending or future proceeding
unless all parties, including the mediator, so agree.

2. The parties agree that evidence admissible or subject to discovery or disclosure shall not be inadmissible
or protected from disclosure solely by reason of its introduction or use in the mediation. Disclosure of
information that otherwise is privileged shall not alter its privileged character.

3. The parties shall not subpoena the mediator or any documents submitted to or prepared by the mediator
in connection with or during the mediation. The mediator shall not testify voluntarily on behalf of a
party.

4. This agreement shall not preclude the reporting of information to the Central District of California ADR

Program Office pursuant to General Order 11-10.

5. In an action or proceeding to enforce a settlement, this agreement shall not render inadmissable a
written settlement agreement, or a settlement placed on the record, reached as a result of the mediation.

Dated:

Print Name Print Name

Signature Signature

Email address Email address

Describe Role in Mediation EX 52 Describe Role in Mediation

ADR-17 (01/14) MEDIATION CONFIDENTIALITY AGREEMENT Page 1 of 2



Print Name

Signature

Email address

Describe Role in Mediation

Print Name

Print Name

Signature

Email address

Describe Role in Mediation

Signature

Print Name

Email address

Signature

Describe Role in Mediation

Email address

Describe Role in Mediation

Print Name

Signature

Print Name

Email address

Signature

Describe Role in Mediation

Email address

Print Name

Signature

Email address

Describe Role in Mediation

Describe Role in Mediation

Print Name

Signature

Email address

Describe Role in Mediation

NOTE: If additional signatures are required, attach an additional page to this request.

ADR-17 (01/14)

MEDIATION CONFIDENTIALITY AGREEMENT

Page 2 of 2



Name, Address and Telephone Number of Attorney(s):

CLEAR FORM

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER

Plaintiff(s)

MEDIATION REPORT

Defendant(s).

Instructions: The mediator must file this Report within 5 days after the conclusion of a mediation
session even if the negotiations continue. If the case later settles with the assistance of the mediator,
the mediator must file a subsequent Report.

1. [] A mediation was held on (date):

[] A mediation did not take place because the case settled before the session occurred.

2. The individual parties and their respective trial counsel, designated corporate representatives, and/or
representatives of the party's insurer:

[ ] Appeared as required by Civil L.R. 16-15.5(b).
[ ] Did not appear as required by Civil L.R. 16-15.5(b).

[ ] Plaintiff or plaintiff's representative failed to appear.
[ ] Defendant or defendant's representative failed to appear.

[ ] Other:

3. Did the case settle?
L] Yes, fully, on (date).
(] Yes, partially, and further facilitated discussions are expected. (See No. 4 below.)

[] Yes, partially, and further facilitated discussions are not expected.
[ ] No, and further facilitated discussions are expected. (See No. 4 below.)
[] No, and further facilitated discussions are not expected.

4. If further facilitated discussions are expected, by what date will you check in with the parties?

Dated:

Signature of Mediator

Name of Mediator (print)
The Mediator is to electronically file original documelgc(

ADR-03 (01/14) MEDIATION REPORT Pagelof 1
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UNITED STATES BANKRUPTCY COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

Defendant(s)/Respondent(s).

CONFIDENTIAL -- NOT
TO BE FILED WITH THE
COURT

Inre ) Bk. No.
)
)
) [Chapter ]
)
Debtor(s). )
)
)
) Adv. No.
)
g
Plaintiff(s)/Movant(s), ) MEDIATOR'S CONFIDENTIAL
) REPORT OF MEDIATION
V. ) CONFERENCE
)
)
)
)
)
)

| hereby certify that the following information is true and correct to the best of my

information and belief:

1. How did you learn of your mediation assignment? (PLEASE CHECK ALL THAT

APPLY)

(a) Received Court order

(c) Fax from Mediation Program staff

; (b) Phone call

(d) Other
2. In what capacity did you serve?
(a) Mediator ; (b) Alternate Mediator ;
(c) Successor Mediator ; (d) Successor Alternate Mediator
Form 709 Revised 11/09
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3. How did the mediation assignment conclude?

@) Settled ___; (b) Did NOT settle __ .
4, How many hours did you spend scheduling and preparing for the mediation
conference?
5. How many hours did you spend attending the conference? __

6. Which dispute resolution procedure(s) did you use? (IF MORE THAN ONE
METHOD USED, PLEASE ESTIMATE PERCENTAGE OF TIME SPENT ON EACH)

@) Early neutral evaluation: _ (%)
(b)  Settlement negotiation: (%)
(c) Mediation: (%)
(d) Other: (%)
(Describe):
7. Were you compensated for your mediation services?

8. Have you filed Form 706 (Mediator’s Certificate Regarding Completion of
Mediation Conference) with the Court, and mailed courtesy copies to the judge assigned

to the matter and to Judge Russell (the Mediation Program Administrator)?

9. Comments/suggestions:
DATED:
(Name of Mediator)
(Signature of Mediator)
Form 709 2 Revised 11/09
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MEDIATION CONFERENCE ATTENDANCE FORM

Case Name:

Case No.:

Adversary Proceeding Name:

Adversary Proceeding No.:

Date(s) of Conference(s):

Mediator:

Instructions: All attorneys and client representatives who attend the conference shall
provide the following information to the Mediator. PLEASE WRITE OR PRINT

CLEARLY.

ATTORNEYS
Name: Name:
Firm: Firm:
Address: Address:
Phone: Phone:
E-mail: E-mail:
Attorney for: Attorney for:
Name: Name:
Firm: Firm:
Address: Address:
Phone: Phone:
E-mail: E-mail:
Attorney for: Attorney for:

[Attach additional page(s) if necessary.]

Form 709 3

EX 57

Revised 11/09




© 00 N o g A~ w N P

NN NN NN R R R R R R R R R R
o O KA W N B O © 0 N O O M W N B O

CLIENT AND/OR CLIENT REPRESENTATIVES

Name:

Title:

Organization:

Address:

Phone:

Party Representing:

Name:

Title:

Organization:

Address:

Phone:

Party Representing:

Name:

Title:

Organization:

Address:

Phone:

Party Representing:

Name:

Title:

Organization:

Address:

Phone:

Party Representing:

[Attach additional page(s) if necessary.]

Mail to: Hon. Barry Russell
Mediation Program Administrator
United States Bankruptcy Court
255 East Temple Street, Suite 1660
Los Angeles, California 90012

Form 709 4

EX 58

Revised 11/09




