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July 24, 1987
LETTER OF TRANSMITTAL

The Califernia Law Revision Commission is now devoting 1ita time
and resources almost exclusively to the study of probate law and
procedure. The wultimate goal is to submit a new code to the
Legislature to replace the existing Probate Code.

Pending preparation of the entire new code, however, some
revisions will be proposed in the existing Probate Code. This
tentative recommendation sets forth the Commission's tentative
conclusions relating to litigation invelving a decedent.

The explanatory text of this tentative recommendation indicates
the background of this proposal and indicates the principal revisions
it would make in existing law.

The proposed legislation is drafted as a part of the new code. In
some cases, you will find a reference to other parts of the new code
that are still being prepared and are not yet available.

A comment follows each section of the proposed legislation. The
comment gives the source of the section and indicates the nature of the
changes the section would make in existing law.
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Tentative Recommendation
Relating to
LITIGATION INVOLVING DECEDENT

The existing statutes governing causes of action and pending
actions and proceedings iIinvolving a decedent are dispersed among
several codes and contain gaps, inconsistencies, and overlapping
provisions.l The proposed law consolidates and reorganizes the
statutes to the extent necessary tc deal with claims in litigation
involving a decedent. The Law Revision Commission anticipates a future
recommendation that treats the entire body of law In a comprehensive
manner.

The present recommendation makes the following substantive changes
in the law governing claims in litigation involving a decedent.

Late Claims

A claim in probate 1is required as a condition for commencing or
continuing litigation against the personal representative on a cause of
action against a decedent.Z Existing law tempers this requirement by
permitting a late claim in some circumstances.3 The speclal late
claim provisions differ from the general rules governing late claims in
probate4 in numerous respects without apparent reason for the
differences. The proposed law combines the special late claim
provisions applicable to 1litigation with the general probate late

1. Relevant provisions include Civ. Code § 954; Code Civ. Proc. §§
353, 353.5, 369, 377, and 385; Prob, Code §§ 573, 577, 707, 709, 709.1,
716, 720, and 721. For a general description of some of the statutes,
see Marshall, Suits Against Decedents, 47 Cal. St. B, J. 588 (1972).

2. Prob. GCode §§ 709, 716{a).

3. Preob. Code §§ 709, 720.

4, Prob. Code § 9103 [am 708].
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creditor claim provisions to provide a single scheme with the following
features:

(1) The 1late claim 1s available for causes of action for
non-business debts? (including injury or death) and for pending
litigation of any kind,

(2) The creditor must have been unaware of the administration for
the first three and one-half months of the four-month creditor claim
period.

(3) The application for leave to file a late claim must be made
within 30 days after the creditor learns of the administration.

(4) The court may condition leave to file a late claim on terms
that are just and equitable.

(5) The court may deny leave to file a late claim if it appears
that allowance of the claim would cause unequal treatment among

interested persons.

Insured Claims
Of the many statutes governing litigation involving a decedent,

among the most complex and confusing are those relating to claims
covered by insurance. The basic concept 1s simple--if a liability of
the decedent is covered by insurance, the creditor may proceed directly
against the iInsurer for recovery instead of through the estate or
against successors in interest—but the statutes fail to implement this
concept in a stralghtforward manner.® The proposed law unifies the

existing provisiona, making the following changes of law in the process:

5. A business creditor is held to a higher standard of knowledge of
the probate proceeding than a non-business creditor. See Prob. Code
§ 9103(a)(3) faB 708].

6. In fact, there are at least six different statutes that relate to
this problem, some of which appear to be coordinated with each other
and others of which do not. See Code Civ. Proc. §§ 353, 385(b); Prob.
Code §§ 707, 709, 709.1, 721.




(1) The new provisions apply uniformly to actions pending at the
death of the decedent and actions c¢ommenced after the decedent’s
death,?

(2) Court approval is not required before the plaintiff may
commence or continue an action.8

(3) The estate of the decedent need not qualify for treatment
under the affidavit procedure for collection or transfer of personal
property.?

(4) The new provisions apply in any case where there is a claim
for damages for which the decedent was insured, whether for injury to
or death of a person caused by the wrongful act or neglect of the

decedent, or otherwise.l0

7. Existing law provides variant treatment depending on whether there
is pending 1litigation on the decedent's cause of action or not.
Compare Prob. Code §§ 707 and 721 with Code Civ, Proc. § 385(b) and
Prob. Code § 709.1.

8. Compare Prob. Code § 707 and Code Civ., Proc. § 385(b) (court
approval not required) with Prob. Code §§ 721 and 709.1 (court approval
required). Among the considerations against court approval are the
fact that only the insurer is at risk and no estate assets are
involved, and that confusion 1s caused by overlapping jurisdiction of
the probate and civil courts.

9. Prob. Code § 13100-13115. Compare Prob. Code Prob. Code § 707 and
Code Civ. Proc. § 385(b) (proceeding limited to small estate). Current
uge of the summary administration standard in limited situations causes
a number of problems. It requires a petition in probate that would not
otherwise be required in order to ensure that the estate gqualifies.
Marshall, Suits Against Decedents, 47 Cal. St. B.J. 588, 593 (1972).
It has been suggested that if the claimant is in doubt, it should be
assumed that the estate doea not qualify. See Nelson, Creditors’
Claimgs, in 1 California Decedent Estate Practice § 12.13 (Cal. Cont.
Ed. Bar 1986). The proposed law avoids this problem by treating all
claims covered by 1liability insurance in the same fashion and
eliminating the need to determine whether the estate qualifies under
Section 13100.

10. See Gode Clv. Proc. § 385(b) and Prob. Code § 707 (proceeding
limited to claim for damages or injury to or death of a person caused
by the wrongful act or neglect of the decedent). The reference to
"injury"” seems to mean personal injury. Witkin paraphrases the
requirements of these sections by reference to personal injury. See 4
B. Witkin, California Procedure Pleading § 285, at 340 (3d ed. 1985).
However, similar language in Probate Code Section 720 relating to a
claim for "injuries" that is not the subject of a pending action has
been interpreted to cover & claim based on fraud. Estate of Hoertkorn,
88 Cal. App. 34 461, 464-67, 151 Cal., RBptr, 806 (1979). The proposed
law avolda these confusing technicalities and dublous distinctions hy
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(5) The new provisions allow a direct proceeding against the
insurer without regard to whether the insurer has accepted the defense

of the cause or made an appearance on behalf of the decedent.ll

treating all claims covered by insurance in the same manner. This is
the approach of Section 3-803(c)(2) of the Uniform Probate Code which
applies to claims protected by liability insurance,.

11. Contraat Prob. Code § 709 (insurer must have accepted defense and
made an appearance on behalf of decedent).
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=

rob. Code - d G at
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§ 9354, Claim covered by insurance
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PROPOSED LEGISLATION
GCode of Civil Procedure 7 ed ath of party before
expiratjon of limjitation period
SEC. . Section 353 of the Code of Civil Procedure is amended to

read:

353. (a) If a person entitled to bring an action dies before the
expiration of the time limited for the commencement thereof, and the
cause of action survives, an action may be commenced by the person's
representatives, after the expiration of that time, and within six
months from the persons's death,

(b) Except as provided in subdivision (c), if a person against
vhom an action may be brought dies before the expiration of the time
limited for the commencement thereof, and the cause of action survives,
an action may be commenced against the person's representatives, after
the expiration of that time, and within one year after the date of
deathy-er—an--aetion-against-the-estate-provided for--bysubdivisien-(b)
of——Seetion—-385—of -the—-Code—of—-Givil Preocedure;—-subdivieton—(b)—of
Seetion-707-ef-the-Probate-fode-or-Seetion—731-of—the Brobate-Code—may
be—commeneed-within--one-year—after-the-expiration-of—the-time—ostherwise
limited-for-the-commencement-thereof,

{c) If a person against whom an action may be brought died before
July 1, 1988, and before the expiration of the time limited for the
commencement of the action, and the cause of action survives, an action
may be commenced against the person’'s representatives before the
expiration of the later of the following times:

(1) July 1, 1989, or one year after the issuing of letters
testamentary or of administration, whichever is the earlier time.

(2) The time limited for the commencement of the action,

Comment, The portion of Section 353(b) that related to
commencement of an action to enforce insurance 1iability is restated in
Probate Code Section 551 {statute of limitations) without substantive

change.




Code of Civil Procedure § 385 (amended), Disabjlity or death

SEC. » Section 385 of the Code of Civil Procedure is amended to
read:

385. a3} An action or proceeding does not abate by the death, or
any disability of a party, or by the transfer of any intereat therein,
if the cause of action survives or continues. In case of the death or
any disability of a party, the court, on motion, may allow the action
or proceeding to be continued by or against his representative or
successor in interest. In cage of any other transfer of interesat, the
action or proceeding may be continued in the name of the original
party, or the court may allow the person tc whom the transfer is made
tc be substituted in the action or proceeding.

£€b)-In—-the-case-of-an—aetion--for-injury to-er-for—the-death—ef-a
pes9an—eeueedwbyn%h&—wrangiuL—ae%—e&uimméeebneﬁwthe—deiendnnt,-and—the
defendant-dies—after—-the--commencement—of-the-aetion;—the-action-may—be
eontinvedy—eagainot-the-decedent-as-the-eriginal-party-defendent-without
the—eppointnent--of —a--representative-or—successor-—in-interest;—4£-the
deeedent—hadr4&ab§4&%¥n4nsufeae&—&ppliedble—%e-the-eause—af-aeeienyuehe
emount—-of-—-damages—seught——in—the—asetion—does —not—exosed--the-—mazimum
amount—of—-guch—insurence,—or-recovery—of—execess—thereof -to-waived;—and
the—estate—of—-the—decedent-otherwise—-quelifies—-for-summery-—probate
proeecedings—pursuant—to—Part-—1-—{ecommeneing——with-Seetion—13000)—of
Division-8-of-the-Probate-Gode—Re—-aetion-may be -continuved-under-this
subdivigion—unless—-the -insurer-has-been-perved-vith-the—complaint—£iled
in-the-aetionr—-For-good-eausey—the-eourty—upon—motion -of-an-intercated
perseR—o¥--upon--ito-—own-motiony-may--order-the-appolntment—of-a—persenal
repreaentative—and-his-substitution-as—the-defendantr

Comment, The material formerly set out in Section 385(b) is
replaced by Probate Code Sections 550-554 (liability of decedent
covered by insurance).

Probate Gode — dded at involy decedent
SEC. + Part 13 (commencing with Section 550) is added to
Division 2 of the Probate Code, to read:

Note, Enactment of ¢his part assumes the repeal of existing
Division 3 of the Probate Code in companion legislation.




PART 13. LITIGATION INVOLVING DECEDENT
CHAPTER 1. LIABILITY OF DECEDENT COVERED BY INSURANCE

§ 550, Action authorized

550. <{a) Subject to the provisions of this chapter, an action to
establish the decedent’s liability for which the decedent was protected
by insurance may, after the decedent's death, be commenced or continued
against the decedent's estate without the need to make the decedent's
personal representative or successor in interest a party.

{b) The remedy provided in this chapter is cumulative, and may he
puraued concurrently, with other remedies.

Comment. This chapter replaces former subdiviaion (b) of Section
385 of the Code of Clvil Procedure, former Probate Code Sections 707,
709.1, and 721, and the third sentence of former Probate Code Section
709. It makes the following significant changes in the law:
(1) The new provisions apply unifoermly to actions
pending at the death of the decedent and actions commenced
after the decedent's death.
(2) Court approval is not required before the plaintiff
may commence an action against the estate for the insured
amount ,
{3) The estate of the decedent need not otherwise
qualify for treatment under Section 13100-13115 (affidavit
procedure for collection or transfer of personal property).
{(4) The new provisions apply in any case where there iam
a claim for damages for which the decedent was insured,
whether for injury to or death of a person caused by the
wrongful act or neglect of the decedent, or otherwise,
(5) The new provisions excuse a claim in probate only
where the plaintiff is proceeding under this chapter, whether
or not the insurer has otherwise accepted the defense of the
cause or an appearance has been made on behalf of the
decedent.
If the plaintiff seekas damages in extess of the insurance policy
limits, the plaintiff must file a claim and establish the liability
other than under this chapter., See Section 554 (damages).

The time limited for bringing an action under this chapter is one
year after expiration of the applicable statute of limitations., See
Section 551 (statute of limitations).

CROSS-REFERENCES
Definitions '
Personal representative § 58
Claim covered by insurance § 9354

v




§ 551, Statute of limitations

551. If the limitations period otherwise applicable to the action
has not expired at the time of the decedent's death, an action under
this chapter may be commenced within one year after the expiration of
the limitations period otherwise applicable.

Compment, Section 551 restates the last portion of Code of Civil
Procedure Sectlon 353(b) without substantive change.

§ 552. Procedure

552. An action under this chapter shall name as the defendant
"Estate of (name of decedent), Deceased.” Summons shall be served on a
person designated in writing by the insurer or, 1f none, on the
ingurer. Further proceedings shall be in the name of the estate, but
otherwise shall be conducted in the same manner as if the action were
againat the personal representative, On motion of an interested person
or on its own motion, the court in which the action is pending may, for
good cause, order the appointment and gubstitution of a personal
representative as the defendant.

Comment, See the Comment to Section 550¢.

CROSS-REFERENCES

Definitions

Interested person § 48
Perscnal representative § 58

553, The insurer may deny or otherwise contest its liability by

cross—-complaint in the action or by an independent action against the
plaintiff. Unless the personal representative is joined as a party, a
judgment on the cross-complaint or in the independent action does not
adjudicate rights by or against the estate.
Comment, See the Comment to Section 550.
CROSS-REFERENCES

Definitions
Personal representative § 58




54 es

554. (a) The damages sought in an action under this chapter shall
be within the limits and coverage of the insurance, or recovery of
damages outside the 1limits or coverage of the insurance shall be
waived. A judgment in favor of the plaintiff is enforceable only from
the insurance protection and not against property in the estate.

(b) Subdivision (a) does not apply to the extent the 1insurer
accepts the defense of the action and makes an appearance on behalf of
the decedent and the plaintiff files a ¢laim under Section 9354.

Gomment, See the Comment to Section 550.

CROSS-REFERENCES

Definitions
Property § 62

CHAPTER 2. SURVIVAL OF ACTIONS

Survival of cause o tion

573. (a) Except as provided in this section, no cause of action
is lost by reason of the death of any person, but may be maintained by
or against the person’s personal representative.

(b) In an action brought under this section against a personal
repreaentative, all damages may be awarded which might have been
recovered against the decedent had the decedent lived except damages
awardable under Section 3294 of the Civil Code or other damages imposed
primarily for the sake of example and by way of punishing the defendant.

{c) Where a person having a cause of action dies before Judgment,
the damages recoverable by the decedent's personal representative are
limited to the loss or damage the decedent sustained or incurred prior
to death, including any penalties or punitive or exemplary damages that
the decedent would have been entitled to recover had the decedent lived
but not including any damages for pain, suffering, or disfigurement.

{(d) This section applies where a loss or damage occurs
simultanecusly with or after the death of a person who would have been
liable for the loss or damage if the decedent’'s death had not preceded
or occurred simultaneously with the loas or damage.

(e) Nothing in this section shall be construed as affecting the

assignability of causes of action.

-10-




Gomment, Section 573 restates former Section 573 [aB 708] without
substantive change.

CROSS-REFERENCES
Definitions
Peraonal representative § 58

Prob., Code § 573 [AB 708] (repealed), Survival of actions

SEC. + Chapter 8 (commencing with Section 573) of Division 3 of
the Probate Code is repealed.

Comment, Former Section 573 [AB 708] is restated in Section 573
without substantive change.

Probate Code § 707 faB 7087 (repealed). Insured claim
SEC. . Section 707 of the Probate Code 1s repealed,

#0¥+——The--filing--of-a-elain-is not—required-ae-a-prereguisite—to
eommeneing—an—sotion--againot-thedeecedent-for-domagen—for-injury-toy-or
for-the-death-ofy-a-person—ecaused-by-the-wrongful-—aet—or-pegleet-o£—the
deeedent—or—to—Foeover--Upon-—a— ~-obtained - in-the--aetion-L+£-(1)
the-—deeedent-haé—Hab—i14%3—-i-asufanee—appiieahle—-te—-bhe——eme—-oﬁ-eet-i-en,
{2)—the—amount—of-damages—sought—in-the—action -dees—net—axceed —the
maximup—-amount-—ef-—thet—-insurence—or—recovery-—in—-execeas—thereof--ia
waivedy—and-{3)—the—-estate—of—the-decedent——otherwioe—gualifies—for
summary—-probete —proceedinge-—purevant--to--Ghapter—3-—{commeneing—with
Seetion—-13100)—of-Part—1--ef—Divisien —8:——FE-—the-amount-of—damages
aeught—in—the--action—-exeeeds-—the—maximum--amount-—of-—the —inguraneey
filing-and-precentet-lon-of-a-elaim-in-required-only-with-respeet—to—the
amount-sought--in —eXeepn—of--the-manimum-—amount—o£—the--insuranee.——-The
defendant—in--the—aetion -say——be—designated —as—LEstate-——of(name—of
deeedent)y-Deecapedyr—No-aetion-shall-be-paintained -under-this—pgection
unless-the-insurer-has-been-served-with—a-ecepy—of-the—complaint,

Comment. Former Section 707 1s replaced by Secticha 550-554
(1iability of decedent covered by insurance) and 9354 (claim covered by
insurance).

-11-




Probate Code § 709 [APp 7087 (repealed), Claim pending against decedent

SEC, . Section 709 of the Probate Code is repealed.

#09y—-if-an-aetion--lo-pending-against—the-decedent—at-the-time—of
his—-or--her-death;-the—pleintiff-shall -in-like-menner £ile hin -on-her
e1&im~as—!equireé—in-oehef-eaeesf-—He~ieeoveﬂynshaL}ube_aiéeweé-againse
deeeden&-Ls—-esea-e-e-—-i-n——Ehe—&e-t—i-&n—%ese——paea#—-i:e——nad-e—e—f——the—fﬂ-ingt
ify-hewever;—the—setion-which--lo--pending is-an-aetion-£for-damages, —the
deeedent-was—insured-therefor, -the-inourer has—-aceepted—the defense—of
the-causery—and-an—appearsnce-has—been-made—in—such--action-onbehalf-of
the-decedent;,—no—elaim-shall -be-—required-execept-for--emounts-in—exeens
of-or-not—eovered--by-the-insuraneer——Furthery—if -any--sction-is—pending
againot—the decedent—at—the—time—of-his—or-her-death-end-a-elaim-based
on—gaeh--action—ie--not-filed-sithin-four—-monthe-after—the-date—letters
afe-44fat~4aaaeé-4mh4b—general—1mummn&}_eep§eaen%a%iver-theneouse—nay
thereafter—aliow-filing-of the-elaim—en-such-terms—ao-may—be—just—and
equitabley—upon--the--elaimant'o—petition-and-notiee—of hearing given-as
provided—in—Seetion-1220—-1f-ie--finds--that—the-elaim -wag—not——£iled
previously-beeause—neither-the-elaimant-ner-the-claimantio-attorney—had
astunl-knevledge-of-ithe--decedent'a--death at-least—15—daye--prior—te—the
expiration-of-four-—mentheafter-the-date-letters--eare—£firat—iasued-to-a
general-personal--representative,but-any - property—dietributed purouent
to——eourt---order—or—any--payment--properly—made—before—-noties—of—gueh
peticien—ohall-net-be-gubjeet—to—the—elainy

No—relief shall-be--grented-unless-the-petitden-do £iled-within-a
reagsenable—time—after-dilacovery-of-decedentlo—deathy-and-in—any -event
within—one-—year——after—-the--expiration--of —four—-montha-after—-the-date
lettera—-are—firat—issued--to--a—general —personal—representative;—and
before-petitien-—for—final-dietribution-has-been-filed,

1£5—at—the--time—of--£iling -the-petition-hereundery;-assets—of—the
estate-have-been-peaid-—to—general-ereditors—or-some-thereof-or-have-been
distributed-by—-decree—of-preliminary distribution-to--helra—deviaeeny
or—legatees—(in—either-case—after-cupiration-of-four monthe—after—the
date—Tettere-—are—firet—iogued -to—-a—-general—personal-—representative),
and—it—appears—that-the-£filing-and-later—establishment-of—the—elaimy—in
the—circumptances—would-—eause——or——tend --to—-pause-—unegual--treatment
between--helray—devisees,—legateess—-or—ereditors—-then—permisaion-—-to
£ile-the-eltaim-ohall-be-denieds

-12-
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Comment, The first two sentences of former Section 709 are
restated in Section 9351 (claim prerequisite to continuing action)
without substantive change. The third sentence is replaced by Sections
550-554 (liability of decedent covered by insurance) and 9354 (claim
covered by insurance).

The fourth sentence of the firat paragraph and the second and
third paragraphs of former Section 709 are restated in Section 9103
{(late claim), with clarifying and generalizing changes made to combine
it with former Section 720.

Probate Code § 709.1 /AR 7087 (repealed)., Continuation of pending
action against estate
SEC. . Section 709.1 of the Probate Code is repealed.

#09rir—-Netwithotending--eny-other-preovisien—of -lawy-the eourt—in
which—an—eetion--deseribed--inSeetion-309-—ie-—pending—may—permit-the
action—-to-be—eontinved-againot--the-defendant—in—the-neame-o£-"Egtate-of
{name-of--decedent)~-Deceased " -upon-petition—of-the-plaintiff,—purouant
to—the—same--proceduresy-and-upen—the-same--tezms-—and—econditions,—es—-are
provided—in-Seetion—F21--for—eclaims--which-—were—not——the-subjeet—of-a
pending-eaetien—-at-decedentto-deathr——The-prosedure-—-of-this--section-is
eumtlative—and-does not--pupersede—the-precedure—provided-in-eubdivision
¢by-of-Seetion-385—of-the-Code-of-Civil-Procedures

Comment. Former Section 709.1 18 replaced by Sections 550-554
(1iability of decedent covered by insurance) and 9354 (claim covered by
insurance).

Probate Code 7 [ d 1] t of

SEGC. . Section 716 of the Probate Code is repealed,

F1bv——fa)-An—aetion—say--be--brought--br-the-holder—of-a-mortgage—or
iien——to—enforee——the-pame—ageinot-the—propenty--of-the--eatate-subjeet
theretoy-vhere-all-reeourne—againat—any-ether-property—-of--the-estate—is
expressly—-walved-—in—the——compleint~—-The-aetion—may-be—-brought-whether
oE-not—the—elaim—was--filed--as--provided—in—Part——4-{commencing —with
Seerion-5000)—-of Bivision—F1-but—ne—oounsel-—fees-ohall-be—recovered-in
the-aetion—unless—the-elain-was-so-filed,

{b)—As—-used-in-this-seetiony-"lient-ineludes,—but-ds--net-limited
foy—a-Judgment—that-is-a-lieny

Comment., Former Section 716 is restated 1in Section 9355
(enforcement of security interest), omitting the provision relating to
attorney's fees.
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Probate Code § 720 [AR 7087 (repealed), Claim for damages for injury

or death where no action pending
SEC. . Section 720 of the Probate GCode is repealed.

#38~——If-—-a—-cleim—for-damages—for-—injuries-to—er——death--of,—a
pereony—for—whieh--no-—aetion—opeeified-in-Seetion-709-was-pending—at-the
time—eof—the--decedent o—death;—-ieo-net—filed-within-the time-otherwiae
iimited—by—this—echapter)—-the-eourt;—upon-—appliecation-of-the—elaimant
made-not--leater-than-one—year—after--acorval--of -the-—elaimantlo——-oeuce-of
aetiony—-and—upon——sueh-notice—and—-hearing —if—-any,-as-the—court-nay
erdery—shall-peraii—-the-filing-of-the—eleim-andy-if -required -eppoint
oE--reappoint—a—personal--representativer— Nelther—the—£iling—of—the
elaim-purouant-to-this—seetieon—ner-its-later--eatablishment—in -whele—os
in--party——shall-—melce-—paymento——preperly--made—before—notiee—af-—aueh
appliecation--subjeet—-to-—the——elaim———The—-personal——representativey
distributeey—or-poayee-—shall-not-be—liable—on——-aceount—of--such--prier
distribution—orpayment-——-The—eourt-shall-impose—-peaponable—condisiens
upen--the —filing--of —the—-elaim—to—avoid-unegual-treatment--betireen—the
heirpy-deviseeay-legateesy-or-ereditors—of-the-eatatey

This-seetion—-ohall -not—be—applieable—to—olaime-of publie-entities
under—Chapter-5—{commeneing-with-Seetion-9200)-of-Part-4of-Divigion—7~+

Comment, Former BSection 720 1s restated in Section 9103 (late
claim) with clarifying and generalizing changes made to combine it with
former Section 709.

bate Code 21 fAB 7 aled a liabili overed
1igbili rance

SEC. . Section 721 of the Probate Code is repealed.

#31+—-(a)--Netwithotanding —any —other-provisien—of--law,-the—£iling
of—-a—elaim—aso--provided —in- Part—4i-(oommencing -with——Seetion—9000)-—of
Diviaien-F-ehall-net—be--required-and-a—edivil—aotion-may.-be-meintained
by-a—eleimant-to—establisghy—to-—the-Hmite-—of-the--insurance-proteetion
onlyy—a—tiability of -the-deeedent-for—whieh--the -decedent-was—protested
by-1iability-insurancer

£b)—The-—elaimant-shall file—a wverified--petition—in--the-superier
eourE——of —the——eounty—in—whiech -the——administration-—-of—-the —eptate——in
pendingy—or—if-none—io-pending;—in the -superiop-sourt-of-the-eounty-in
whieh—-eadninistration-may—be-had—as—provided—in—Seetion--301-alleging
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{};—the—natufe—and—amaunt—e£—ehe—elaim,—{23—43ubqkyuaknah4ﬂM&-pfetee%edT
in—%49—4&%%—%4&41&3—4&5&!%&%—there'ee,——{-a;
the—-interests—-of —the—estate—will-not-be-—prejudiced, —end-—(4)}—any
eeeevefy—i-n—bhe—&etéen—-by—the--e—k&mmt—*&L-heuﬂi—ted——se—Le—Ly——b&—the
decedentls—-Inourence—proteetion——-The——sourby—-upon—such—hearing—-and
netieey;—if--anyr-as-it-may -order-ohall-grant-leave—to—the-elaimant —to
£ile-the-aetiony—unlene—it--finde—that-the-interests—of--the-estate-will
be-prejudieced—thereby.— However,—if-it-appears-that--the—insurer-denies
eevefage—or-n&dai-tee--l-iabi-l-i-ty-—o&].-y-—eend—it—imn—l—ly——e@—-u—i—t—h—-resenaﬁ-ion,
the—esurt-may-deny-leave—to—the—elaimant—to-£ile-the-aotions
¢e)-The-aetion-by-the-elaimant-ohall-name—-as--the -defendant-UEatate
of-—(name—of—decedent)—Deceased " —-Surmons—shall —be—pserved—upon-—a
persen—designated—in—weiting - by-—the—insurer—or;—-L£-none,——upen-—the
insurerv——Further--proeeedings—shall--be—in—the—pame--of--the—estate,-but
ethervise—shall—be--condueted-in-the--same—menner-—oand —have —the -aame
effeet—as—if--the-action-were—agaiannt—the-personal-—representativer——Eor
good—eausey—the—-esurt-in-whieh-the-eivil-eetion—io--pending -upen-metion
of——an-—interested-—person—or--upon——ita——owvn——motiony—-may-—ordes——the
appointment———of-—-a———personal-—representative-——and--—the——-persennl
repregentativels-—-substitution-an-the-defendanty
{4)—The--insurer-may--deny—er—-otherwine—eonteot——ite—1liability by
eregs—eomplaint—-in--the-—aetion—or-by-an—-independent—action -against—the
elaimanty—but-the—judgment-on-the—erons—complaint—or-in-the-independent
aetion-chall-net-adjudieate—righte—of-peroons—vho-are-net—partiea
{e)-A—judgment—in favor—of-elaimant -in—an--action -pursuant-to-thise
seetion—shall-be--enforecable—-only-—£rem—the—insurance--protection-and
shall-net-epeate-a—lien—upon-real-or-other-preperty—in-the-eastater
{£)—The—remedies—of —this--seetion——are--sumulative—and--may-—be
pursued-conevrrentiy-with-other-remediesn,

Comment, Former Section 721 1s replaced by Sections 550-554
(liability of decedent covered by insurance) and 9354 (claim covered by
insurance).

ate Code 2 [ap 7 d al ent

SEC. + 8ection 9002 of the Probate Code 1s amended to read:

9002, Except as otherwise provided by statute:

{a) All claims shall be filed in the manner and within the time
provided in this part.
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{b) A claim that 13 not filed as provided in this part is barred.
{e)-The-holder—of —a-elaim-may—not-maintain-an-action-on—the-elaim
unless-the—elaim—ia-firat—filed—ao-provided-in-thia-part.

Comment, Subdivision (¢) of Section 9002 is superseded by Chapter
8 (commencing with Section 9350) (claims in litigation).

robate Code 7 ate 8
SEC, . Section 9103 of the Probate Code 1s amended to read:

9103, (a) Upon petition by a creditor and notice of hearing given

as provided in Section 1220, the court may allow a claim to be filed
after expiration of the time for filing a claim if it appears by clear

and convincing evidence that all of the following conditions are
satisfied:
£1)-The-ereditor-wan—-eut—of-the-state-during--the-entire—four—month
period—after--the—date--lettero—were-firat-issued-to--a-general—personeal
representativer
{2)—The-ereditor——did—net—have (1) Neither the creditor nor the

creditor's attorney had actual knowledge of the administration of the
estate within feur-menthe--eafter--the-date-letters-were-firet-losued—to-a

general-personral—representative by reason—of-being—out—of-the -gtate 15

a before expirati f the time vided s on d
tion was filed wi days aft creditor o e creditor’
attorney had act owledge of t dmi ra .
¢33 (2) The claim is for an action or proceedipng pending against
the decedent e of deat f no t r 8
pending, for a cause of action that does not arise out of the

creditor’'s conduct by—the--ereditor of a trade, business, or profession
in the state.

(b) The court shall not allow a claim toc be flled under this
section after the earlier of the following times:

(1) The time the court makes an order for final distridution of
the estate.

(2) One year after the date letters are first issued to a general

persocnal representative.
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{(c) The court may condition the claim on terms that are just and

equitable and a require the appointment or reappointment of a

personal representative i1f necessary, The court may deny the petition

f a preliminary distribution to beneficiaries or a ent t ener

creditors has been made and it appears that the filing or establishment
of the claim would cause or tend to cause unequal treatment among

benefic 28 or creditor

{d) Property distributed under court order and payments otherwise
properly made before a claim Is flled under this section are not
subject to the claim, regardless of whether the claim 4is 1later

established 1In whole or in part. The personal representative,
distributee, or pavee 1s not 1iable on account of the prior

distribution or payment,

Comment, Section 9103 is amended to combine it with the fourth
sentence of the first paragraph and the second and third paragraphs of
former Section 709, which related to late claims in pending actions,
and with former Section 720, which related to late claims involving
causes of action not pending. The combination of provisions results in
changes for purposes of clarification, generalization, and uniformity.

This section does not excuse the duty of the personal
representative to give timely notice to a known creditor pursuant to
Chapter 2 (commencing with Section 9050) [AB 708]. A creditor has
knowledge of the administration of an estate within the meaning of
subdivision (a){1) 1f the creditor has actual knowledge of the
administration through receipt of notice given under Section 9050 or
otherwise, such as information from a mnewspaper clipping service.
Constructive knowledge through publication of & notice of death or
other information that deces not come to the attention of the creditor
is not knowledge for the purpose of subdivision {(a)(1l).

It should be noted that a petition under this section must be
verified. See Section 1284 [AB 708]. This section does not apply to
certain public entity claims which involve a written notice or request
to the public entity and a response time governed by other law, See
Sections 9201 (claims governed by speclal statutes) and 9202 (claim by
Director of Health Services) [AB 708].

Probate Code § 9253 fan 7087 {(amended), Effect of statute of

tation
SEC. . Section 9253 of the Probate Code is amended to read:
0253. <{ai)-The—filing-of-a-elaim-+tolle—the-statute—of-timitations
otherwioe——appliecable——to-—-the—elaim——until--allevanecey—approvaly—os

rejeectiony
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b3 A claim barred by the gtatute of limitations may not be
allowed by the personal representative or approved by the court or
Judge.

£e)-The--allowance--0r—approval—ef-a-elaim-further—teollo—the—atatute
of-limitations-during-the—administration-of-the-eatater

£d)-Mhether -the —astatute—of-limitationn—otherwioe—applicable-to-—a
elaim-will-expire-before—or-after-the—time-preseribed in-Seetion-9257;
ap——aetion—on—a —rejeeted-—-elaim——shell—be-commenced--within—the—£ime
preseribed-in-Seetion—-0353,

GComment., Former subdivisions {(a) and {(c) of Section 9253 are
continued as subdivisions (&) and (b) of Section 9352 (statute of
limitations for claims on action) without change. Former subdivision
{d) is combined with subdivision (a) of former Section 9257 as
subdivision (c¢) of Section 9352 (statute of limitations for claims on
action} without change.

Probate Code § 9257 [aR 7087 (repealed), Action on rejected claim
SEC. . Section 5257 of the Probate Code is repealed.

0387+ —{a)—A—rejected—elaim-in-barred-unless--the—ereditor-brings
ap—aetien—on—the-elaim—or-the-satter-io-referred—-to-—-a—referee—or—to
arbitratien—withisthefollowing—timesr—exeluding—the—time-during-whieh
there-ig-a—vacaney-in-the—office-af-the-personal-zepresentatives

£} —the—elaim i -due—at—the-time--the—notiece—ovf-—rejection—is
giveny—-three-montho-after-the-notice-ip-given~

£2)-If—tche--elalm io-net-due-at-the-tine-the-notice-of-rejeetion-is
given;-three-mentha-after-the-elaim—becomes—duer

£b)—In—saddition—to—anyF—othez—eounty-in-which--an-setion—may-be
broughty-ap—-aotion-on--the -elaim--may—--be--breought--in-the—eoaamty—in-whieh
the-preeeeding-for-adminlatration-of-the-deecedentlo-catate-in-pending~

£e)-The—plaintiff-—shall-file—a—notice—of—the—pendency-of-—the
aeE-ian—-w-i-t—h——ihe—-eeurb—&eﬂe—in—¢-he—-eet&te-ﬂueeﬁasr+egesher-—wieh
proof-of-giving—a-copy—of—the-netiee-to--the--personsl--represcntative—as
provided-in-Seetion—1315——-Personal-—-pervice—of—a—eopy—of-the-gunmens
snd--compleint-—-on-—-the—personal—repregentative——is—-egquivelent—-to--the
£iling—and—giving -of-the-netiecer—Any-property-disteibuted-under-eoust
e¥dery—-oT—any—peyment—properly—madey—before-the—notiee—io-filed-and
given——ip-—-Ret——aubieet——+o--the—clalm, - The —peraonal—representativey

distributeey—or—payee—is—not——ltiable——on—aceount—of —the——preier
distribution-or-paymentr
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{d)—The —prevalling—-party—4n-the—action—shall--be-avarded-—eourt
eepEs—andy—if -the —eourt—determines—that—the--prosecution—or--defonse—of
the—-aetion—againet——the—-prevalling ——party-—see-—-imreasonabler——the
prevaiting--party--shall--be——awarded--reasenable——litigation——expenseny
ineluding-attorneyio—£eesr

Comment, Subdivision (a) of former Section 9257 is combined with
former subdivision (d) of Section 9253 as Section 9352(c) (statute of
limitations for action on claim) without change., Subdivisions (b)-(d)
are continued as Section 9353(a)-(c) (bringing action on claim) without

change.
Probate Code - adde G tigation
SEC. . Chapter 8 (commencing with Section 9350) is added te

Part 4 of Division 7 of the Probate Code, to read:

CHAPTIER 8. CLAIMS IN LITIGATION

§ 9350, Claim prerequigite to bringing action
9350. An action may not be commenced against a decedent's

personal representative on a cause of action against the decedent
umless a claim ia first filed as provided in this part and the claim is
rejected or is allowed or approved only in part.

Comment, Section 9350 restates former subdivision (c) of Section
9002 (claim requirement) with the addition of the implied requirement
that the claim was rejected in whole or in part. For the time within
which a claim must be filed, see Section 9100 (claim period) [fAB 708].
For late claims, see Section 9103. An action may be brought to enforce
a liability of the decedent without first filing a claim in the case of
a secured obligation, Section 9355 (enforcement of security interest),

This section relates only to an action against the personal
representative. It does not affect actions against other persons who
may be liable for the decedent's debta. See, e.g., Sectiona 13109
{affidavit procedure) and 13550-13554 {(debts of deceased spouse). See
also Sections 550-554 (liability of decedent covered by insurance).

CROSS~REFERENCES
Definitions
Claim § 9000
Peraonal representative § S8
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§ 9351, Claim prerequisite to continujng action
9351. (a) An action or proceeding pending against the decedent at

the time of death may not be continued against the decedent's personal
representative unless a claim is first filed as provided in this part
and the claim is rejected or is allowed or approved only in part.

(b) No recovery shall be allowed in the action against property in
the decedent's estate unless proof 1s made of the filing,

Comment., Subdivision {a) of Section 9351 restates the first
sentence of former BSection 709 with the addition of the implied
requirement that the claim be rejected in whole or in part. The
personal representative must notify creditors, including plaintiffs in
actions against the decedent, if the personal representative has actual
knowledge of the creditor. Section 9050 (notice required) [az 708].
For late claims, see Section 9103.

Subdivision (b) restates the second sentence of former Section 709
without substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

§ 9352, Statute of limitations for action on claim
3352, {(a) The filing of a claim tolls the statute of limitations

otherwise applicable to the claim until allowance, approval, or

rejection.

(b) The allowance or approval of a claim in whole or in part
further tolls the statute of limitations during the adminlstration of
the estate as to the part allowed or approved.

(c) Whether the statute of limitations otherwise applicable to a
claim will expire before or after the following times, a claim rejected
in whole or in part 1s barred as to the part rejected unless the
creditor commences an action on the claim or the matter is referred to
a referee or to arbitration within the following times, excluding the
time during which there i a vacancy in the office of the personal
representative:

(1) If the claim is due at the time the notice of rejection is
given, three months after the notice is given.

{(2) If the claim is not due at the time the notice of rejection is

given, three months after the claim becomes due.
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Comment, Subdivisions (a) and (b) of Section 9352 continue former
subdivisions (a) and (c) of Section 9253 with the addition of
provisions relating to partial allowance. Subdivision (c¢) combines
former subdivislon (d) of Section 9253 and subdivision (a) of former
Section 9257 with the addition of provisions relating to partial
rejection.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 53

§ 9353, Bringing action on claim

(a) In addition to any other county in which an action may be
commenced, an action on the claim may be commenced in the county in
which the proceeding for administration of the decedent's esatate is
pending.

(b) The plaintiff shall file a notice of the pendency of the
action with the court clerk in the estate proceeding, together with
proof of giving a copy of the notice to the personal representative as
provided in Section 1215 fas 708]. Personal service of a copy of the
summons and complaint on the personal representative is equivalent to
the filing and giving of the notice. Any property distributed under
court order, or any payment properly made, before the notice is filed
and given is not subject to the claim. The personal representative,
distributee, or payee is not liable on account of the prior
distribution or payment.

{c) The prevailing party in the action shall be awarded court
costs and, if the court determines that the prosecution or defense of
the action against the prevailing party was unreasonable, the
prevalling party shall be awarded reascnable 1litigation expenses,
including attorney's fees,

Comment, Section 9353 restates subdivisions (b)-(d) of former
Section 9257 without substantive change.

CROSS-REFERERCES
Definitions
GClaim § 900
Perscnal representative § 58
Property § 62
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§ 9354, Claim covered by insurance
9354, (a) An action to establish the decedent’'s 1liability for

which the decedent was protected by insurance may be commenced or
continued under Section 550, and a judgment in the action may be
enforced against the insurer, without first filing a claim as provided
in this part.

{b) An action to establish the decedent's liability for damages
cutside the limits or coverage of the insurance may not be commenced or
continued imder Section 550 unless a claim is first made as provided in
this part.

{c) An insurer defending an action under Section 550 shall file a
claim as provided in this part if the insurer seeks reimbursement under
the Insurance contract for any liability of the decedent, including but
not limited to deductible amounts in the insurance coverage and costs
and attorney's fees. Failure to file a «claim 1is a waiver of
reimbursement under the insurance contract for any liability of the
decedent.

Comment, Section 9354 replaces part of the first sentence of
former Section 707, the third sentence of former Section 709, part of
former Section 709.1, and subdivision (a) of former Section 721.
Section 9354, in conjunction with Section 550, makes the following
significant changes in the former scheme:

{1) The new proviasions apply uniformly to actions
pending at the death of the decedent and actions commenced
after the decedent's death.

{2) Gourt approval is not required before the plaintiff
may commence an action agalnst the estate for the insured
amount.

(3) The eatate of the decedent need not otherwise
gualify for treatment under Section 13100-13115 ({affidavit
procedure for collection or transfer of personal property).

(4) The new provisions apply in any case where there is
a claim for damages for which the decedent was 1nsured,
whether for injury to or death of a person caused by the
wrongful act or neglect of the decedent, or otherwise.

{5) The new provisions excuse a clalm in probate only
where the plaintiff is proceeding under Section 550, whether
or not the insurer has otherwise accepted the defense of the
cause or an appearance has been made on behalf of the
decedent.

Nothing in S8ection 9354 affects any applicable statutes of
limitation relating to the action. Cf. Gode Civ. Proc. § 353; Prob.
Code § 551.

CROSS-REFERENCES
Definitions
Claim § 9000
Liability of decedent covered by insurance §§ 550-554
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c t ty_interes

0355. The holder of a mortgage or other lien on property in the
decedent's estate, including but not limited to a judgment lien, may
commence an action to enforce the lien against the property that is
subject to the lien, without first filing a claim as provided in this
part, if in the complaint the holder of the lien expressly waives all
recourse against other property in the estate.

Comment, Section 9355 restates former Probate Code Section 716
[AB 708], omitting the provision relating to attorney's fees.

CROSS-REFERENCES
Definitions
Claim § 9000
Property § 62

—23-




