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NOTE

This pamphlet begins on page 1001. The Commission’s annual
reports and its recommendations and studies are published in
separate pamphlets which are later bound in permanent volumes.
The page numbers in each pamphlet are the same as in the volume
in which the pamphlet is bound. The purpose of this numbering
system is to facilitate consecutive pagination of the bound volumes.
This pamphlet will appear in Volume 7 of the Commission’s
REePORTS, RECOMMENDATIONS, AND STUDIES.
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INTRODUCTION

The California Evidence Code

The California Evidence Code was enacted by Chapter 299 of the
Statutes of 1965. The code as originally enacted was affected by two
other 1965 acts: Chapter 937 added a new subdivision (¢) to Evidence
Code Section 1042, and Chapter 1151 added Sections 810-822 to the
Evidence Code and amended and renumbered ome article heading to
facilitate this addition.

Contents of This Publlccmon

This pubhcatlon contains the text of the Cahforma Evidence Code
and sectional annotations that include (1) official Commenis indicative
of legislative intent with respect to the code, (2) Cross-References
listing related provisions of the code, and (3) Notes indicating the
source of -certain provisions of the code that were not contained in
the code as originally enaected.

The Evidence Code legislation also added, amended or repealed a
number’ of: sectlons in other codes. Although thea text of these sections
is' not ‘contained in this publication, the official Gommeni to each such
section' is set. out in full v

Two tables aré ‘included at the end of this publication to facilitate
a companson ‘of the Evidence Code sections with superseded statutory
provisions. The official Comments also provide fnformation as to the
sotiree of Hvidence Code sections and the disposition of superseded
statutory provisions. A third table contains a convenient list of ‘pro-
visions in other codes that were added, amended, or repealed by the
Evidence Code leglslatlon

Ofﬁcual Comments

“In January 1965, the California Law Revision Commission pub-
lished its Recommendatwn Proposing an Evidence Code. See T CAL.
Law RevisioN ComM’N, Rep., Rc. & StupmEs 1 (1965). In resenting
this ‘récoinmendation to -the Legxslature the Commission followed a
practice ﬁrst ased in 1963 in connection -with ‘its recommendations
relating to sbvereign immunity: For each recommiended Evidence Code
section, the Commission provided a Comment which explained the
séction’s purpose and its relation to other sections and discussed some
potential problems of its meaning or applicatidn. Similar Comments
weare included for each section added, amended: or repealed in other
codes.

These Comments are especially significant in the legislative history
of the Evidence Code because of the consideration given them by the
legislative committees that considered the-code. On April 6, 1965, the
Assembly Committee on Judiciary presented to the Assembly a special
report on Assembly Bill No. 333 (which became Chapter 299 of the

(1007)



1008 INTRODUCTION

Statutes of 1965). This report, which was printed in the Assembly
Journal, aceomplished three things:

(1) It declared that the Judiciary Committee presented it ‘‘to in-
dicate more fully its intent with respect to Assembly Bill No. 333”’;

/(2) It stated that the Commission’s C'nmments under various. sec-
tions of Assembly Bill No. 333 as set out.in its Recommendation Pro-
posing an Evidence Code ‘‘reflect the intent of the Assembly Committee
on Judiciary in approving the various provisions of Assembly Bill
No. 338,”’ except: to the extent that ‘‘new or revised comments” were
set out in the report itself; and

(8) It set out at length a series of new or revised Comments to
selected sections of Assembly: Bill No. 333 4n its-amended form, stating
that they ‘‘also reflect the intent of the Assembly Committee on
Juditiary in apprbvmg Adsembly Bxll No 333 1% See Atsmemblyx J om‘xial
Apvril 6,:1965. - ' ’
~On” April 21, 1965, a slmﬂar report wax made! to the! Srenatd by ‘the
Senate: Cbmzmttee on Judiciary to ““indicate more fully ibe intent with
réspect ‘to Assembly Bill No. 333.°” This report, which' was ’pnnt/ed in
the Senate Journal, (1) adopted as expremsing:the ‘Commmittee’s intent
thé; Law Revision Comnussmn s..Comments ‘‘as revised; and ‘supple-
mented”’ by ‘the Assemibly Judiciary Cammittee repert of April: 6;
1965, except for.eertain.‘‘new or revised ‘ecomments’’ by the Senate
Commlttee and (2) set out new or revised Coniments o ‘selected see-
tiong: of. tha bill, See Senate Journal, :April 21,1965, - ;.
--4n,;this publication, the final version of each; Comment is. set out
apd i3 designated as either a '‘Legislativa. Qommlttee Comment’{for
those.set.. forth .in the .committee. yeports) or. as.a.‘‘Lay Beyision
Commission Cpmmmt” (for. those apprgyed by the nommlttees b,ut
not set put. in $heir reports). g b

Other Background Material

The Evidenee Code is largely the resuﬁ 6f a detailed study of the
Uniform; Rules of Evidence undertgken hy the Law.Revision Commis-
sion) in .1956. Nine pamphlets. containing tentative, Tecommendations
and: research: studies relating to the- Iniform _Rples, werg_published
and.-distributed. by .the; Comemission. during. 1962—13%;.’1‘11%% pyblica-
tions .are contained.in Viplume:6 of the Commission’s REPoRrTs, Rp.cou-
MIENDAmNs AND S'wnms .(1964), lmder the followmg,tgtles,, el

. Tenta.tl,ve chommendatmns and Studlgs Relatmg to the UnJ,form
b o Rules of Hvidepoes . .., ST
Arhele' "+ T @leneral Provisions i 3:'» ST
Article II Judicial Notice
w1 Burden - of Producing : Evidence, Burden .of Proof,: and
~{; - - Présumptions :(Réplacing :Article III)' S
it nArtiele - IV ' Witmessds - - oo r

:‘) *'n_’-,'vi

o Artiele o V.o Privileges - o e
<1 Article. VL - Bxtrinsic: Policies: Aﬁecting Admlssablhty
Article VII. Expert and Other Opinion Testimony
Article VIII. Hearsay Evidence
Article IX. Authenticationi and Content of Writings
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Although these tentative recommendations were superseded by the
Commission’s final Recommendation Proposing an Ewidence Code
(January 1965), the research studies included in the publications
listed above contain a statement of the previous California law and
may provide valuable assistance to persons using the Evidence Code.
Note, however, that these studies do not purport to represent the
official views of the Commission or its members, but represent the
opinions, conclusions, and recommendations only of the authors.
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OUTLINE OF EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION

Short title,

Common law rule construing code abrogated.

Constitutionality.

Construction of code.

Effeet of headings.

References to statutes.

‘‘Division,”’ ‘‘chapter,’”’ ‘‘article,”’ “sectlon,” “subdxv:smn,”
and “paragraph ”

Construction of tenses.

Construetion of genders.

Construection of smgular and plural.

‘‘Shall’”’ and ‘‘may.”’

Code becomes operative January 1, 1967 effect on pending
proceedings.

DIVISION 2. WORDS AND PHRASES DEFINED

Application of definitions.

¢ Action.”’

‘‘Burden of producing evidence.’’
‘‘Burden of proof.”’

¢¢Civil action.”’

““Conduet.”’

‘¢ Criminal action.”’

‘‘Declarant.”’ -

‘“‘Evidence.”’

‘“‘The hearing.’’ ' i
‘‘Hearsay ev1dence ” '
“Law i1 4 . ’_-v:_

4 Oath ”

‘‘Perceive,”’

“Pem "

‘‘Personal property.’’

“Pro erty "

¢ ‘Proof 1] o

‘‘Public employee f’ e
‘‘Publie entity.”” ’ SR ’ EAY
‘‘Real property.”’

‘‘Relevant evidence.”’ -

‘‘State.”’

‘‘Statement.’’

““Statute.”’ ,

““Trier of fact.”” '

‘‘Unavailable as a witness.’’

““Writing.”’

(1011)
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See.

300.

See.

310.
311,
312.

See.

320.

Sec.

350.
351.
352.
353.
354.
355.
356.
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DIVISION 3. GENERAL PROVISIONS
CHAPTER 1. APPRICABILITY OF CODE
Applicability of code.

CHAPTER 2. PROVINCE OF. Qomz'r. AND Jury
Questions of law for eourt. |
Procedure when foreign law cannot be- determmed
Jury as trler of fact

CHAPTER 3. ORDER oF Pnoor“
Power of court to regulate order_ofuproof;- .
CHAPTER 4. ADMITTING AND Emumme EVIDENCE"

I

'Article 1. General Provisions

:Only, relevant evidence admissible. ; -

Adm:ss1b1hty of relevant evidence.

Diseretion of eourt to exclude ev:dence V-

Effect of erroneous admission of evidence.

Effect of erroneous exchusion of evx@emee .

Limited admissibility.

Entire act, declaration, conversation, or wntmg may be bronght
out to elucldate part offered. _

Article 2. Preliminary Determinations on Admmxblhty of Ewdence

See.

400.
401.
402.
403.
404.
405.

406.

See.

410.
411.
412,
413.

e : Y

‘“Preliminary fact.’ Lt S

‘‘Proffered ev1dence

Procedure for determining foundatlonal a.nd other prehm:mry
facts.

Determination of foundational and other: pmhmmm‘y facts
where relevancy, personal knowledge, or aﬁthentlelty is dls-
puted.

Determination of whether proﬁered ewdencem mcmimnatory

Determination of foundational and other prel:umnary facu in
other cases. © naval

Evidence affecting weight or credlblllty £y T

CHAPTER 5. WEIGHT OF Evmmnq;;- GENERALLY :

¢‘Direct evidence.’’ AR
Direct evidence of one witness sufficient. te
Party having power to produce better evidenece.
Party’s failure to explain or deny ewidence.
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450.
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453.
454,
455,
456.
457.
458.
459.
460.
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DIVISION 4. JUDICIAL NOTICE

Judicial notice may be taken only as autherized by law.
Matters which must be judicially noticed.

Matters which may be judicially noticed.

Compulsory judicial notice upon request.
Information that may be used in taking Jlldlcml notxce.
Opportunity to present information to court.

Noting for record denial of request to takq;udmml notice.
Instructing j jury on matter Judlcmlly notiged..

Judicial notice by trial eourt in subsequent ptoceedmgs
Judicial notice by reviewing court.

Appointment of expert by .court.

DIVISION 5. BURDEN. OF PROOF BURDEN OF PRODUCING

See.

500.
501.
502.

See.

520.
521.
522.

550.

600.
601.
602.
603.
604.
605.
606.
607.

See.

620.
621.

EVIDENCE; PRESUMPTIONS AND INFERENCES

oy
CHAPTER 1 BURDEN OF Pnoor

Artlcle 1 General ;

Party who has the burden of proof .
Burden of proof in eriminal aetion- generally
Instructions on hlirden of proof. .

”

Artlcle 2 Burden of Proof on Speelﬁc Issues

Clalm that person gullty of crime or wrongdomg
Claim that petson did not excreise care. -
Clalm that person is or was insane. e

CHAPTER 2. BURDEN oF PnonuommEvancm
Party who has the burdsen of producmg m.dence
CHAPTER 3. Pm;svmons mn Imrmnoms

JRE TR
Artlele 1. General

sl
Presumption and mference deﬁned
Classification of presumptions. - ./
Statute making one fact prima facie evidence of another fact. -
Presumption affecting the burden of producinig eﬁdence*deﬂned.
Effect of presumption affecting burden’of prodicing emdennd
Presumption affecting the burden of proof*defiried.- -
Effect of presumption affecting burden of proof.. -
Effect of certain presumptions in a crimdmal: aotion;'

- Arfiele 2. - Conclusive Presumptions -

Conclusive presumptions.
Legitimacy.
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See.
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See.
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633.
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639.
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641.
642.
643.
644.
645.

Seec.

660.
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See.

700.
701.
702.
703.
704.

See.

710.
T11.
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Facts recited in written instrument,
Estoppel by own statement or conduct.
Estoppel of tenant to deny title of landlord.

Article 3. Presumptions Affecting the Burden of
Producing Evidence

Presumptions affecting the burden of producing evidence.
Money delivered by one to another.

Thing delivered by one to another. -

Obligation delivered up to the debtor.

Person in possession of order on hinigelf.

Obligation possessed by creditor.

‘Payment of earlier rent or mstallmé_nts

Ownership of things possessed.

Ownership of property by person who exercises acts of
ownership.

Judgment correctly determines rlghts of parties.

‘Writing truly dated.

Letter received in ordinary course of mail.

Conveyance by person having duty to convey real property.

Authenticity of ancient document.
Book purporting to be published by publie authority.
Book purporting to contain reports of cases.

Article 4. Presumptions Aﬁectmg the Burden of Proof

Presumptions affecting the burden bf proof

Legitimacy.

Owner of legal title to property is owner of beneﬁcml title.
Ceremonial marriage.

Official duty regularly performed

Ordinary consequences of voluntary act.

Judicial action lawful exercise of jurisdietion.

Death of person not heard from in deven years.

Unlawful intent.

DIVISION 6 WITNESSES
CHAPTER 1. Coupmncr

General rule as to competency.
Disqualification of witness.
Personal knowledge of witness.
Judge as witness.

Juror as witness.

CHAPTER 2. OATH AND CONFRONTATION

Oath required.
Confrontation.




Seec.

720.
721,
722.
723.

See.

730.
731.
732.
733.

See.

750.
751.
752.
753.
754.

See.

760.
761,
762.
763.
764.

See.

765.
766.
767.
768.
769.
770.
771.
772.
778.
774.
175.
776.
771.
778.
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CHAPTER 3. EXPERT WITNESSES
Article 1. Expert Witnesses Generally

Qualification as an expert witness.
Cross-examination of expert witness.
Credibility of expert witness.

Limit on number of expert witnesses.

Article 2. Appointment of Expert Witness by Court

Appointment of expert by court.

Payment of court-appomted expert.

Calling and examining court-appointed expert.
Right to produce other expert evidence. '

CHAPTER 4. INTERPRETERS AND TRANSLATORS

Rules relating to witnesses apply to interpreters and translators.
Oath required of interpreters and translators.

Interpreters for witnesses.

Translators of writings. ‘

Interpreters for deaf in eriminal and commitment cases.

CHAPTER 5. METHOD AND SCOPE OF Egmmunqn
Article 1. Definitions

“Direct examination.”’’
¢¢Cross-examination.”’
¢‘Redirect examination.’’
¢ ‘Recross-exammatlon ”
‘ Leadmg question.”’

Article 2. Exammatlon of Wxtﬁesses

Court-to control mode of interrogation.
Responsive answers.

Leading questions.

‘Writings.

Inconsistent statement or conduct.

Evidence of inconsistent statement of witness.
Production of writing used to refresh memory
Order of examination.

Cross-examination,

Re-examination.

Court may call witnesses.

Examination of adverse party or witness. :
Exclusion of withess.

Recall of witness.
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CHAPTER 6. CREDIBILITY OF WITNESSES

g Article 1. Credibility Generally
ec.
ki 80. General rule as to credibility.

5 Article 2. Attacking or Supporting Credibility
ec. .
785. Parties may attack or support credlblhty
. 786. Character evidence generally. !
787. Specific instances of conduct.
788. Prior felony conviction.
789. Religious belief. e
790. Good character of witness, - - IR
791. Prior consistent statemernt of watness. e

DIVISION.: 7. OPINION: TE§TIMONY AND
SCIENTIFIC EVIDENCE

CHAPTER 1. EXPERT, AND Ommﬁpmon TEs'rmonv

g Article 1. Expert and Other Oplmop 'L’est;mony General&y TS
ec. R

800. Oplmon testlmony by lay witness.

801. Opisien testimony hy expert. witness.

802. Statement of basis of opinion.

803. Opuuon based on ;xnproper matter. ,;; . »

804. Opinion based on opinion or statement of another
805. Opinion on ultimate issue. : Lo

Article 2. Value, Damages, and Ben@ts ;m Emment Domam
and Inverse Condemnaiaon Cases :

Sec. '
810. Article applies only to condemnatlon proceedmgs
811. ‘‘Value of.property.’”’ ,
812. Concept of just compensatlon not aﬁ?ected
813. Value may be showu- iny by : opigion- teatlmony..
814. Matter upon which opinion must be ba,sed, s
815. Sales of subject property. ,
816. Comparable sales.
817. Leases of subject property. . . &
818. Comparable leases. ». ... .. oo
819. Capitalization, of income. .
820. Reproductlon cost.
821. Conditions in general v1cm1ty of sub;eet, property
822. Matter upon which opinion may not be based

Article 3. Opinion . Testimony oanartmular SubJeets
See. i
870. Opinion as to sanity.
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CHAPTER 2. Broop TESTS To DETERMINE PATERNITY
See.
890. Short title.
891. Interpretation. L
892. Order for blood tests in civil actions involving paternity.
893. Tests made by experts. :
894. Compensation of experts.
895. Determination of paternity. :
896. Limitation on application in criminal matters, ‘
897. Right to produce other expert evidence. - - C .

DIVISION 8. PRIVILEGES

TR -CHAPTER 1. -DE!‘INITIONS!
Sec o

. 1
900. Application of definitions. I o
901. “‘Proceeding.’’ O S
902. ““Civil proceeding.”’

903. ‘‘Criminal proceeding.’’ ' ) A

905. ‘‘Presiding officer.’’

.- CHAPTER 2. APPLIGABILITY OF DIVISION = - |

Sec. ' ; ‘

910. Applicability of division. Co ey
"CBAPTER 3. (GENERAL ProvisioNs RELATING .TO | PRIVEEGES'

See.

911. General rule as to privileges. S IR P M .

912. 'Waiver of privilege. K o AR

913. Comment on, and inferences from, exercise of privilegdi . .

914. Determination of elaim of privilege; limitation on: punishment
for contempt. co R AT T P

915. Disclosure of privileged .information in ruling on. ¢laim. of
privilege. : : R Y

916. . Exclusion of privileged-information where persons authorized
to claim privilege are not present. T

917. Presumption that certain communications are confidential.

918. Effect of errér in overruling claim of privilage. ..

919. Admissibility where disclosure erroneously compelled.

920. No implied repeal. RENSSNE

1

CHAPTER 4. PARTICULAR: PRIvILEGES SRR

{ R E, R
Article 1. Privilege of Defendant in Criminal Case: - ;'
Sec. o SEIRNE SRR IO A A et
930. Privilege not to be called as a witnéiss;andsbnot‘tp. testify.

Article 2. Privilege Against Self-Inerimination
See. . R EAL .
940. Privilege against self-incri_mination. T

AR

) LIS
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954.
955.
956.
957.
958.

959.
960.

961.
962.

See.
970.
971.
972.
973.
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Article 3. Lawyer-Client Privilege

“Lawyer.”’

¢¢Client.”’

¢“Confidential communication between client and lawyer.”’

‘“Holder of the privilege.”’

Lawyer-client privilege.

‘When lawyer required to claim privilege.

Exception : Crime or frand.

Exception : Parties claiming through deceased client.

Exception: Breach of duty arising out of lawyer-client rela-
tionship. - '

Exception: Lawyer as attesting witness.

Exception: Intention of deceased client concerning writing
affecting property interest. :

Exception: Validity of writing affeeting property interest.

Exception : Joint clients.

Article 4. Privilege Not to Testify Against Spouse

Privilege not to testify against spouse.

Privilegé not to be called as a witness against spouse.
‘When privilege not applicable.

‘Waiver of privilege.

Article 5. Privilege for ConfidentiallMarital Communications

See.
980.
981.
982,

983.

984,
985.
986.
987.

See

994.
995.
996.
997.

998.
999,
1000.
1001.

990.
991.
992.
993.

Privilege for confidential marital communications.
Exception : Crime or fraud.

Exception : Commitment or similar proceeding.
Exception : Proceeding to establishrcompetence.
Exception : Proceeding between spouses.

.Exception : Certain criminal procegdings.

Exception : Juvenile court proceeding.
Exception : Communication offered by spouse who is criminal
defendant. _ ;

Article 6. Physician-Paﬁent Privilege

‘‘Physician.”’

‘‘Patient.”’

¢ Confidential communication between patient and physician.”’

‘‘Holder of the privilege.”’

Physician-patient privilege.: :

‘When physician required to claim privilege.

Exception : Patient-litigant exception. -

Exception : Crime or tort.

Exception: Criminal proceeding.

Exception : Proceeding to recover damages for eriminal conduet. -

Exception : Parties claiming through deceased patient.

Exception : Breach of duty arising out of physician-patient
relationship.



Seec.

1002.

1003.
1004.
1005.
1006.
1007.

See.

1010.
1011,
1012.

1013.
1014.
1015.
1016.
1017.
1018.
1019.
1020.

1021.

1022.
1023.

1024.
1025.
1026.

See.

1030.
1031.
1032,
1033.
1034.

See.

1040.
1041.
1042.

See.

1050.
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Exception: Intention of deceased patient concerning writing
affecting property interest. o

Exception: Validity of writing affecting property interest.

Exception : Commitment or similar proceeding.

Exeeption : Proceeding to establish competence.

Exception : Required report. '

Exception ; Proceeding to terminate righf, license, or privilege.

Article 7. Psychotherapist-Pétient Privilege

‘‘ Psychotherapist.”’

“‘ Patient.”’ '

““Confidential communication between patient and _psycho-
therapist.”’ o

‘‘Holder of the privilege.’’

Psychotherapist-patient privilege. = o

‘When psychotherapist required to claim privilege.

‘Exception: Patient-litigant exception. '

Exception: Court-appointed psychotherapist.

Exception: Crime or tort. :

Exception: Parties claiming through deceased patient.

Exception: Breach of duty arising out of psychotherapist-
patient relationship. ‘

Exception: Intention of deceased patient concerning writing
affecting property interest. R S '

Exception : Validity of writing affecting property interest.

Exception: Proceeding to determine _saniﬂry' of eriminal
defendant.

Exception : Patient dangerous to himself or others.

Exception: Proceeding to establish competence.

Exception : Required report. o T

Article 8. Clergyman-Penitent Pl\;ivileges
““Clergyman.”’ ,
‘‘Penitent.”’ : !
‘‘ Penitential communication.”’

Privilege of penitent.
Privilege of clergyman.

Article 9. Official Information and Identity of Informer
Privilege for official information.
Privilege for identity of informer. )
Adverse order or finding in certain ‘eases. '
Article 10. Political Vote °

Privilege to protect secrecy of vote. -
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Article 11. Trade Secret
See.
1060. Privilege to protect trade secret.

CuaPTER 5. IMMUNITY OF NEWSMAN F'ROM CITATION FOR CONTEMPT

See. .
1070. -Newsman’s refusal to disclose news source.

DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY
EXTRINSIC POLICIES

g CHAPTER 1. EVIDENCE OF CHARAOTER, HABIT, OR Cus'rom

ec.. i

1100. Manner of proof of character

1101. Evidence of character to prove conduet.

1102. Opinion and reputation evidence of character of criminal
defendant to.preve conduet..

1103. Evidence of character of victim of ‘erime: to prove conduct.

1104. Character trait for care.or skill. . . A

1105. Habit or custom to prove specifie behavmr

’ Cmm 2. OTHEB EVIDENCE Axmcmn OR. ExcLUDEn
BY ExXTRINSIC Poracees
See.. : - : :
1150. Evidence to test a verdlct v i
1151. Subsequent remedial conduet. |
1152. Offer to compromise and the like. |
1153. Offer to plead gullty or w1thdrawn plea of gullty by cmmmal
defendant.. . ; »
1154. Offer to dlsconnt 8 clmm
1155. Liability insuratnice.
1156. Records of medlcal study of m-hospltal staff committee.

DIVISION 10 HEARSAY EVIDENCE

CaapTerR 1. GENERAL PROVISIONS -
See. R '
1200. The hearsay rule. :
1201. Multiple hearsay. o
1202. Credibility of hearsay declarant.
1203. - Cress-examination of hearsay declprant. -
1204. Hearsay statement offered against criminal defendant
1205. No implied repeal. o o

CHAPTER 2. ExcxPTIONs TO mHmnsAYRULE

Article 1., Confessions and Admissions
Seec.
1220. Admission of party. .
1221. Adoptive admission.
1222. Authorized admission.
1223. Admission of co-conspirator.



Seec.

1224.

1225.
1226.
1227.

See.

1230.

See.

1235.
1236.
1237.
1238.

Seec.

1240.
1241,
1242,

See.

1250.
1251..

1252.

See.

1260.
1261.

See. -
1270.
1271.
1272.

Seec.

1280.
1281.
1282.
1283.

1284.
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Statement of declarant whose liability or breaeh of duty is in
issue.

Statement of deelarant whose right or t1tle is in issue.

Statement of minor child in parent’s action for child’s i injury.

Statement of declarant in action for his wrongful death.

Article 2. Declarations Against Interest
Declaration against interest.

Article 3. ‘ Prior Statements of WitneSSes"
Inconsistent statement.
Prior consistent statement.
Pagst recollettion recorded.
Prior identification.

Article 4. ‘Spontaneous, Contemporaneous, and Dymg
Deelaratlons L

Spontaneous statement.
Contemporaneous statement.

: Dymg deelaratlon

Article 5. Statements of Mental or Physwal State
Statement of declarant s then existing mental or physieal state

-Statement of declarant’s preworusly exlstmg mental. or physmal

state.
Limitation on admissibility of statement of mental or physlcal
state.

Article 6 Statements Relatmg to W‘ﬂls and to ”
Claims. Against Estates_ e
Statement concerning declarant swill,
Statéeinent of décedent offéred in action against his estate.’

Artlcle 7 Business Recorde

‘A buisiness.”
Business record. - A T
Absence of entry in busmess records

‘Artlcle 8 Oﬂiclal Records and Other Oﬁclal Wntmgs

Record by pubhe employee,

Record of vital statistie.

Finding of presumed death by authonzed federal employee

Record by federal employes that person is.missing, captured,
or the like.

Statement of absence of public record.
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g Article 9. Former Testimony

ec.

1290. ‘‘Former testimony.”’ :

1291. Former testimony offered against party to former proceeding.

1292. Former testimony offered against person not a party to former
proceeding. '

g Article 10. Judgments

ec.

1300. Judgment of conviction of crime punishable as felony.
1301. Judgment against person entitled to indemnity.

1302. Judgment determining liability of third person.

5 Article 11. Family History

ec. :

1310. Statement concerning declarant’s own family history.
1311. Statement concerning family history of another.

1312. Entries in family records and the like.

1313. Reputation in family concerning family history.
1314. Reputation in community concerning family history.
1315. Church records concerning family history.

1316. Marriage, baptismal, and similar eertificates.

Article 12. Reputation and Statements Concerning Community
History, Property Interests, and Character
Sec. : o : -
1320. Reputation coneerning community history.
1321. Reputation concerning public interest in property.
1322. Reputation concerning boundary or custom affecting land..
1323. Statement concerning boundary.
'1324. Reputation eoncerning character.

Article 13. Dispositive Instruments and Ancient ‘Writings
See. : . '

1330. Recitals in writings affecting property.

1331. Recitals in ancient writings.

Article 14. ' Commercial, Scientifie, and Similar Publications
See.
1340. Commercial lists and the like.
1341. Publications concerning facts of general notoriety and interest.

DIVISION 11. WRITINGS -
CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS

Article 1. Requirement of Authentication
Sec. )
1400. Authentication defined. - - o
1401. Authentication required. '
1402. Authentication of altered writing.
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Article 2. Means of Authenticating and Proving Writings

See.

1410.
1411.
1412,

1413.
1414.
1415.
1416.
1417.
1418.
1419.
1420.
1421.

See.

1450,
1451.
1452,
1453.
1454,

See.

1500.
1501.
1502.
1503.
1504.
1505.

1506.
1507.
1508.

1509.
1510.

See.

1530.
1531.
1532.

Article not exclusive.

Subscribing witness’ testimony unnecessary.

Use of other evidence when subseribing witness’ testimony re-
quired.

Witness to the execution of a writing.

Authentication by admission.

Authentication by handwriting evidence.

Proof of handwriting by person familiar therewith.

Comparison of handwriting by trier of fact. :

Comparison of writing by expert witness..

Exemplars when writing is 30 years old.

Authentication by evidenece of reply.

Authentication by content.

-Article 3. Presumptions Affecting Acknowledged
~ Writings and Official Wntmgs
Class1ﬁcatlon of presumptlons in artlcle. .
Acknowledged writings. o
Official seals. : :
Domestic official signatures. |
Foreign official signatures.

CHAPTER 2. SECONDARY EVIDENCE oF WRITINGS
Article 1. Best Evidence Rule

The best evidence rule.

Copy of lost or destroyed writing.

Copy of unavailable writing.

Copy of writing under eontrol of opponent.

Copy of collateral writing.

Other secondary evidence of writings deseribed in Sections
1501-1504.

Copy of public writing.

Copy of recorded writing.

Other secondary evidence of writings deseribed in Sections 1506
and 1507.

Voluminous writings.

Copy of writing produced at the hearing.

Article 2. Official Writings and Recorded Writings
Copy of writing in official custody.

Certification of ecopy for evidence.
Official record of recorded writing.
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. Article 3. Photographic Copies of Writings
See.
1550. Photographic copies made as business records.
1551. Photographic copies where original destroyed or lost.

Article 4. Hospital Records

Sec. B

1560. Compliance with subpoena duces técum for hospital records. '

1561. Affidavit accompanying records. :

1562. Admissibility of affidavit and copy of records.

1563. One witness and mileage fee. :

1564. Personal attendance of custodian;
records. : o ‘9

1565. Service of more than one subpoena duces tecum.

1566. Applicability of article. { T

»and productioﬁ of -origihél

CHaprr 3. OFFICIAL WRITINGS AFPECTING PROPERTY
See. S T

1600. Official record of document affecting property interest.
1601. Proof of content of lost official recerd affecting property.
1602. Recital in patent for mineral lands. o
1603. Deed by officer in pursuance of court process.

1604. Certificate of purchase or of location of lands::

1605. Authenticated Spanish title reeords. - ' =

yoon




EVIDENCE CODE
DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. Short title
1. This code shall be known as the Evidence Code.

Comment. - This section is similar to comparable sections in recently
enacted California codes. E.g., VEricLe CopE § 1. See also Cope Civ.
Proa; §§ 1, 19. '
[Law Revision Commission Comment (Recommendation, Jaguary 1965) ]

Note: Section 1 of Chapter 299 of the Statutes of 1965, which en-
acted the Evidence Code, designated Chapter 299 as the Cobey-Song
Evidence Act.

§ 2.' Common law rule construing code abrogated ‘
2. The rule of the common, law, that statutes in derogation
thereof are to be strictly construed, has no application to this
' - éode. This code establishes the law of thik state respecting the
subject to which it relates, and its provisions are to be liber:
ally construed with a view to effecting its objéeets and promot-
ing justice.
Comment. This section is substantially the same as Section 4 of the
Code of Civil Procedure.

[Law Revision Commission Comment (Recommendat_ion, January 1965) ]

§ 3. Constitutionality ;

3. If any provision or clause of thig code or application
thereof to any person or circumstances is held . invalid, such
invalidity shall not affect other provisioms or applications of

- thie code which can be .given. effect withopt the invalid provi-
sion or application, and to this end the provisions of this code
are declared to be severable, i
i{Comment. Sedstion 3 is the same as Section 1108 of the Commercial
Code. See also, e.g., VemroLe Copk § 5. This geperal ‘‘severability’’
provision permits the repeal of comparable proyisions applicable to
specific sections formerly compiled in the Code of Civil Procedure that
aye now compiled in the Evidence Code and makes it unnecessary- to
inelude: similar provisions in future amendments to this code. See
CopE C1v. Preo. § 1928.4 (superseded by the Evidence Code).
[Law Revision Commission Comment (Recommendation, January 1965) ]

Definiti CROSS-REFERENCES
on:. . - s R
R ee y 175
§ 4. Comstruction of code = o LT e
4. Unless the provision or 'context otherwise requires, these

preliminary provisions and rules of constiuction shall' govern
the construction of this code.

(1025 )
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Comment. This is a standard. provision in various California codes.
E.g., VericLE Copk § 6.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 5. Effect of headings .

5. Division, chapter, article, and section headings do mnot

in any manner affect the scope, meaning, or intent of the pro-

visions of this code. : .

Comment. Similar provisions appear in all the existing California

codes except the Civil Code, the Commercial Code, and the ‘Code of
Civil Procedure. E.g., VericLe Copk § 7.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 6. References to statutes

6. Whenever any reference iy made to any portion of this
code or of any other statute, such reference shall apply to all
amendments and additions heretofore or hereafter made.

. Comment. This is a standard provision in various California codes.
E.g., VericLE CopE § 10. , '
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Deéinition: : : , L
tatute, see § 230
§ 7. “Division,” “chapter,” “article,” “section,” “subdivision,”
and “paragraph”

7. Unless otherwise expressly stated:

(a) ‘‘Division’’ means a division of this code.

(b) ‘‘Chapter’’ means a chapter of the division in which
that term occurs. !

~(e) ““Article’’ means an article of the chapter in which that
term occurs.

(d) “‘Section’’ means a section of this code.

(e) ‘‘Subdivision’’ means a subdivision of the section in
which that term occurs. ‘o Pt -

(f) “‘Paragraph’’ means a paragraph of the subdivision in
which that term occurs. : L

‘Comment. Somewhat similar provisions appear in various California
codes: E.g,, VEricLE Cope § 11. See also Cope Civ. Proo. § 17(8).

[Law Revision Commission Comment (Recommeniation, January 1965)1 -

1

§ 8. Construction of tenses :
8. The present tense includes the past and future tenses;
and the future, the present. '

Comment. This is a standard provision in various- California codes.
E.g., VemicLE Copb § 12. See also CopE Crv. Proc. § 17.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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§:9. Construction of genders

*9. - The masculine gender includes the feminine and neuter.
" Comment. This is a standard provision in various California codes.
E.g., VErIcLE CopE § 13. See also Copr Crv. Proo. § 17.

tLaw Revision Commission Comment (Recommendation, January 1965) ]

§ 10. Construction of singular and plural
10. The singular number includes the plural; and the plu-
ral, the singular. ,
. Comment. This is a standard provision in various California codes.
E.g., Vemorr Copg § 14. See also Cope Crv. Proc, § 17.
[Law Revision Commission Comment. (Recommendation, Japuary 1965) ]

§ 11. “Shall” and “may” ‘ _ _
11. *‘Shall’’ is mandatory and ‘‘may”’ is permissive.
Comment. This is a standard provision in various California codes.
E.g., VerIicLE Cope § 15.
[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 12. Code becomes operative January 1, 1967; effect on pending proceedings

12, (a) This code shall become operative on January 1,
1967, and shall govern proceedings in actions brought on or
after that date and, except as provided in subdivision (b),
further proceedings in actions pending on that date.

(b) Subject to subdivision (e), a trial commenced before
January 1, 1967, shall not be governed by this code. For the
purpose of this subdivision :

(1) A trial is commenced when the first witness is sworn or
the first exhibit is admitted into evidenee and is terminated
when the issue upon which such evidence is received is sub-
mitted to the trier of fact. A new trial, or a separate trial of a
different issue, commenced on or after January 1, 1967, shall be
governed by this code.

(2) If an appeal is taken from a ruling made at a trial
commenced before January 1, 1967, the appellate court shall
apply the law applicable at the time of the commencement of
the trial.

(e) The provisions of Division 8 (commencing with Section
900) relating to privileges shall govern any claim of privilege
made after December 31, 1966.

Comment. The delayed operative date provides time for California
judges and attorneys to become familiar with the code before it goes
into effect.

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966.

Under subdivision (b), a trial that has actually commenced prior to
the operative date of the code will continue to be governed by the rules
of evidence (except privileges) applicable at the commencement of the
trial. Thus, if the trial court makes a ruling on the admission of
evidence in a trial commenced prior to January 1, 1967, such ruling
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(even when it is made after January 1, 1967) is not affected by the
enactment of the Evidence Code; if an appeal is taken from the ruling,
Section 12 requires the appellate court to apply the law applicable at
the commencement of the trial. On the other hand, any ruling made by
the trial court on the admission of evidenge in a trial commenced after
December 31, 1966, is governed by the Hvidence Code, even if a pre-
vious trial in the same action was commepced prior to that date, -~ .

A hearing on a motion or a similar proceeding is to be-treated the
same as a trial for the purpose of applying the rules stated in subdi-
vision (b). See subdivision (b)(1). ) o

Under subdivision (c¢), all claims of privilege made after December
31, 1966, are governed by the Evidence Code in order that there might
be no delay in providing protection to the important relationships and
interests that are protected by the Privileges Division.
[Legislative Committee Comment (Assembly J., Apr. 6, 1968) ]

o CROSS-REFERENCES

Definition :

Action, see § 105

Evidence, see § 140 .

Trier of fact, see § 235
Privileges, scope of application of, see §§ 901, 910, 920




DIVISION 2. WORDS AND PHRASES DEFINED

' Comment. Division 2 contains definitions of general application only.
‘Words and phrases that have speclal significance only to a particular
division or article are defined in the division or article in which the
defined term is used. For example, Sections 900-905 define terms that
are used only in Division 8 (anﬂeges), and Sections 950-953 define
terms that are used in the article relating to the lawyer-client privilege.
Some additional sections of general apphcatlon ‘that are of a defini-
tional nature include Sections 7-11 in Division 1.

{Law Revision Commission Comment (Recommendation, J anuary 1965) ]

GROSS-REFERENGES
Construction of code generally :
Gender, see § 9
Plural number, see § 10
Singular number, see § 10
Tense, see § 8
Other definitions of general application :
Article; see § 7 '
Authentication of a writing, see § 1400
Chapter, see
Gross-exnmmatlon, see § 761
:* Direet.examination, nde § 760
- Diyision, see § 7.
- nference. see § 600
: ding qnest‘ion, ‘gee' § 764
= May. ‘see 1
_Paragraph,
- ‘Presumptlon, see § 600
- Presymption. affecting the burden of producing evidence, see § 603
- . Presumption affecting the burden of proof, see § 606
Redirect examination, see § 762
Recross-examination, see § 763
Seetion, see §,7
Shall, see § 11
Subdivision, see §' 7

‘§ 100. Application of deﬁnmons :
100. Unless the provision or context otherw:se requires,
these definitions. govern the construction pf. this code. ,
Comment. Section:100 is a standard provision:found in the defini-
tiond]l portion of recently enacted California codds. See, e.g., VEmcmr.'
"Cope §100.
[Law Reviklon Commission Comment (Recommendation, J. anua.ry 1965)]

§ 105. “Action”
“  105. ‘“Aection”’ includes a civil action and a criminal action.
Comment. Defining the word “‘action’’ to include both a civil action
or proceedmg and a cnmmal action or proceedifg eliminates the ne-
cessity of repeating ‘‘civil action and criminal sctlon" in numerous
code sections. ,
[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definitions : :

Civil action, see § 120
Criminal action, see § 130

(1029)
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§ 110. “Burden of producing evidence”

110. ‘‘Burden of producing evidence’’ means the obligation
of a party to introduce evidence sufficient to avoid a ruling
against him on the issue.

Comment. The phrases defined in Sections 110 and 115 provide a
convenient means for distinguishing between the burden of proving a
fact and the burden of going forward with the evidence. They recognize
a distinction that is well established in California. WITKIN, CALIFORNIA
EvieNCE §§ 53-60 (1958). The practical effect of the distinetion is dis-
cussed in the Comments to Division 5 (commencing with Section 500),
especially in the Comments to Sections 500 and 550.

[Legislative Committee Comment (Assembly J., Apr. 6,1965) ]

CROSS-REFERENCES
Assignment of burden of producing evidence, see § 550
Definition :

Evidence, see § 140 : ; :
Presumptions affecting burden of producing evidence, see §§ 603, 604, 607, 630

§ 115. “Burden of proof”

115. ‘‘Burden of proof’’ means the obligation of a party to
establish by evidence a requisite degree of belief concerning a
fact in the mind of the trier of fact or the court. The burden
of proof may require a party to raise a reasonable doubt eon-
cerning the existence or nonexistence of a-fact or that he estab-
lish the existence or nonexistence of a fact by a preponderance
of the evidence, by clear and cbnvincing proof, or by proof
beyond a reasonable doubt. RN s .

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.

Comment. See the Comment to Section 110. . o

After stating the general definition of “‘burden of proof,”’ the first
paragraph of Section 115 gives exampleg of ‘specifie burdens that may
be imposed by statutory or decisional law. The list 'of examples is not
exclusive, and in some cases the law may prescribe some other burden
of proof. For example, under Penal CodeSection. 872, the prosecution’s
burden of proof at a preliminary hearing is to establish ‘‘sufficient
cause’’—i.e., 8 ‘‘strong suspicion’’—of the accused’s guilt. Garabedian
v. Superior Court, 59 Cal2d 124, 28 Cal. Rptr. 318, 378 P.2d 590
(1963) ; Rogers v. Superior Court, 46 Cal.2d 3, 291 P.2d 929 (1956).
" The second paragraph of Section 115 makes it clear that ““burden of
proof’’ refers to the burden of proving fhe fact in question by a pre-
ponderance of the evidence unless a heayier or lesser burden of proof
is specifically required in a particular cage by constitutional, statutory,
or decisional law. See the definition of ‘law’’ in Evience Cope § 160.
[Legislative Committee Comment (Assembly. J., Apr. 6, 1965)1

‘CROSS-REFERENCES

Assignment of burden of proof, see §§ 500-522 '
Definitions :

Evidence, see § 140

Proof, see § 190

Trier of fact, see § 235
Presumptions affecting burden of proof, see §§ 605607, 660
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§ 120. “Civil action”
120. ““Civil action’’ includes civil proceedings.

Comment. Defining ‘civil action’’ to include eivil proceedings elim-
inates the necessity of repeating ‘‘civil action or proceeding’’ in numer-
ous code sections, and, together with the definition of ‘‘criminal action’’
in Section 130, it assures the applicability of the Evidence Code to all
actions and proceedings. See Evipexce CobE § 300.

[Law Revision Commission Comment (Recommendation, J anuary 1965) 1

§ 125. “Conduct”
- 125, ““Conduct’’ includes all active and passive behavior,
both verbal and nonvérbal. _ '
Comment. This broad definition of ‘‘conduet’’ is self-explanatory.
[Law Revision Commission Comment (Recommendation, J: anuary 1965) ]

§ 130. “Criminal action” - .
130. ‘“Criminal action’’ includes criminal proceedings.

Comment. See the Comment to Section 120.
{Law Revision Commission Comment (Recommendation, Janusry 1965)7 -

§ 135. “Declarant’ -, o
135. “‘Declarant’’ is a person who makes a statement,

Comment. Ordinarily, the word *‘declarant’’ issused in the Evidence
Code to refer to a person who makes a hearsay statement. as distin-
guished from the witness who testifies to the content of the statement.
See Evipence CobE § 1200 and the Comment thereto, = - j
[Law Revigion Commission Comment (Recommendation, January 1965) 1
- CROSS-REFERENCES o

Definition :
Statement, see § 225

§.140. "Evidence” S : :
°'140.. “‘Evidence’’ means testimony, wWritings, material ob-
Jects, or other things presented to the sehses that are offered
to prove the existence or nonexistence of a faet. - 3

Comment. “‘Evidencé’” is defined broadly to include the testimony
of witnesses, tangible objects, sights (such as a jury view or the ap-
_pearange of a.person exhibited to a jury), sounds ﬁsuch as the sound of
a voice demonstrated for a jury), and any othef thing that may be
.presented as a basis of proof. The definition includes anything offered
in evidence whether or not it is technically inadmidsible and whether or
not it is received. For example; Division 10 (comrhencing with Section
1200) uses ‘‘eyidence’’ to refer to hearsay which may be excluded as
inadmissible but which may be admitted if no proger objection is made.
Thus, when inadmissible hearsay or opinion testimony is admitted
without objection, this definition makes it clear that it constitutes evi-
dence that may be considered by the trier of fact.: ‘

Section 140 is a better statement of existing law than Code of Civil
Procedure Section 1823, which is superseded by Section 140. Although
Section 1823 by its terms restricts ‘‘judicial evidence’’ to that ‘‘sanc-
tioned by law,’’ the general prineiple is well established :that matter
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which is technieally inadmissible under an exclusionary rule is none-
theless evidence and may be considered in support of a judgment if
it is offered and received in evidence without proper objection  or
motion to strike. E.g., People v. Alezander, 212 Cal. App.2d 84, 98, 27
Cal, Rptr. 720, 727 (1963) (‘“‘illustrations of this prineiple are nu-
merous and cover a wide range of evidentiary topies such as incompe-
tent hearsay, secondary evidence violating the best evidence, rule,
inadmissible opinions, lack of foundation, incompetent, pl;ivileged or
unqualified witnesses, and violations of the parol evidence rule’’). See
WrTKIN, CALIFORNIA EVIDENCE §§ 723-724 (1958). BRI S
. Undez this definition, a presumption is not: evidence, See also EvI-
pENCE CoDE § 600 and the Comment thereto. (. . . ..ol
[Law Revision Commission Comment (Recommendation, January 1865) 3 .
CROSS-REFERENCES -
Definitions:

Proof, see § 190 - . Lo

Writing, see § 250 SRR I (A
Judicial notice as. substitute for %Jence, see §457 - . - oy
Presumption not evidence, see § o ! o

§ 145. "The hearing” S R S
145. *‘The hearing’’ means the hearing at which a question
under this code arises, and not some earlier ot later hedring.
Commenf. *“Thé hearing” is defined to' mean the hedrihg at which
the particular question under the Evidence Code arises’ and, uniess a
patticular provision or its context otherwise indicates; hot some 'earlier
or 14tér hearing. This definition is much broader than would be & refer-
ence to the trial itself ; the definition inclides, for example, preliminary
hearings and post-trial proceedings. ¢ R P L T
[Law Revision Commission Comment (Recommendation, January 1965)1

§ 150. “Hearsay evidence” R SRR
150. ‘‘Hearsay evidence’’ is defined in Section, 1200.... .
- Comment.. Because of its special signiflcance to Division 10, the sub-
stantive definition of ‘‘hearsay evidence’] is-contained in Section 1200.
See the Comment to Section 1200. o L
[Law Revision Commission Comment (Recomm :)‘dnt'ion, January 1065)1
§160. “Law” = S
4 160. . “Law” includes constitutional, statiitory, and de-
cisional law. - ' * T
Comment. This definition makes it clear that a reference to,‘‘law’”’
includes the law established by judicia} decisions as well as by con-
stitutional and statutory provisions. - | o
[Law Revision Commission Comment (Recommendation, January 1065) 1 ’

§.165, “Oath” i : o
165. ‘“Oath’’ includes affirmation or declaration under pen-
alty of perjury. 4 _ ' o
Comment. Similar definitions are found in other California codes.
E.g., VericLe Copg § 16. ;
[Law Revision Commission Comment (Recommendation, January 1965) 1
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§ 170. “Perceive”
170. ‘‘Perceive’’ means to acquire knowledge through one’s
senses.
Comment. This definition is self-explanatory.
[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 175. “Person”

175. ‘‘Person’’ includes a natural person, firm, association,
organization, partnership, business trust, corporation, or public
entity.

Comment. This broad definition is similar to definitions found in
other codes. E.g., Govr. CopE § 17; VEHICLE CoDE § 470. See also Cobr

Crv. Proc. § 17. :
[Law Revision Commission Comment (Recommendation, January 1965) ] .
) - CROSS-REFERENCES '
Definition : : -

Public entity, see § 200

§ 180. “Personal property” '
180. ¢‘Personal property’’ includes money, goods, chattels,
things in action, and evidences of debt.
Comment. This definition is the same as the definition of ‘‘personal
property’’ in Section 17(3) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
“Real property” defined, see § 205

§ 185. “Property” : _
185. ‘“Property’’ includes both real and personal property.
Comment. This definition is the same as the definition of ‘‘property’’
in Section 17(1) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, J: anuary 1965) 1
" CROSS-REFERENCES
Definitions :

Personal property, see § 180
Real property, see § 205

§190. “Proof” ,
190. ‘‘Proof’’ is the establishment by evidence of a requi-
site degree of belief concerning a fact in the mind of the trier

_ of fact or the court. : .
Comment. This definition is more acecurate than the definition of

““proof’’ in Code of Civil Procedure Section 1824, which is superseded

by Section 190. The disjunctive reference to ‘‘the trier of fact or the

court’’ is needed because, even when the jury is the trier of fact, the

court is required to determine preliminary questions of fact on the

basis of proof. .

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235

2—46607
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§ 195. “Public employee”

195. ‘‘Public employee’’ means an officer, agent, or em-
ployee of a public entity.

Comment. This definition specifically includes public officers and
agents, thereby eliminating any distinction between employees and
officers and making it unnecessary to repeat the phrase ‘‘officer, agent,
or employee’’ in numerous code sections.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Public entity, see § 200

§ 200. “Public entity”

200. ‘‘Public entity’’ includes a nation, state, county, city
and county, city, district, public authority, public ageney, or
any other political subdivision or public corporation, whether
foreign or domestic.

Comment. The broad definition of ‘‘public entity’’ includes every
form of public authority, both foreign and domestic. Occasionally,
‘‘public entity’’ is used in the Evidence Code with limiting language to
refer specifically to entities within this State or the United States. E.g.,
Evmence Copk § 452(b). Cf. EvipENcE CopE § 452(f).

[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES

Definition :
State, see § 220

§ 205. “Real property”
205. ““Real property’’ includes lands, tenements, and her-
editaments.
Comment, This definition is substantially the same as the definition
of ‘‘real property’’ in Section 17(2) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
“Personal property” defined, see § 180

§ 210. “Relevant evidence”

9210. ‘‘Relevant evidence’’ means evidence, including evi-
dence relevant to the credibility of a witness or hearsay declar-
ant, having any tendency in reason to prove or disprove any
disputed fact that is of consequence to the determination of the
action,

Comment. This definition restates existing law. E.g., Larson v. Sol-
bakken, 221 Cal. App.2d 410, 419, 34 Cal. Rptr. 450, 455 (1963);
People v. Lint, 182 Cal. App.2d 402, 415, 6 Cal. Rptr. 95, 102-103
(1960). Thus, under Section 210, ‘‘relevant evidence’’ includes not only
evidence of the ultimate facts actually in dispute but also evidence of
other facts from which such ultimate facts may be presumed or in-
ferred. This retains existing law as found in subdivisions 1 and 15 of
Code of Civil Procedure Section 1870, which are superseded by the
Evidence Code. In addition, Section 210 makes it elear that evidence
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relating to the credibility of witnesses and hearsay declarants is ‘‘relev-
ant evidence.’’ This restates existing law. See Cope Civ. Proc. §§ 1868,
1870(16) (credibility of witnesses), which are superseded by the Evi-
dence Code, and Tentative Recommendation and a Study Relating to
the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6
CaL. Law Revision Comm’N, REP., REC. & STUDIES Appendiz at 339-
340, 569-575 (1964) (credibility of hearsay declarants).
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions :

Action, see § 105

- Declarant, see § 135

- Evidence, see § 140
Proof, see § 190

§ 220. “State”

220. ‘‘State’’ means the State of California, unless applied
to the different parts of the United States. In the latter case,
it includes any state, district, commonwealth, territory, or
insular possession of the United States.

Comment. This definition is more precise than the comparable defini-
tion found in Section 17(7) of the Code of Civil Procedure. For
example, Section 220 makes it clear that ‘‘state’’ includes Puerto Rico,
even though Puerto Rieo is now a ‘‘commonwealth’’ rather than a ‘‘ter-
ritory.”’ ;

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 225. "Statemént”’

225. ‘‘Statement’’ means (a) oral or written verbal ex-
pression or (b) nonverbal conduet of a person intended by him
as a substitute for oral or written verbal expression.

Comment. The significance of this definition is explained in the Com-
ment to Evidence Code Section 1200.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Conduect, see § 125
‘Writing, see § 250

§ 230. “Statute”
230. ‘‘Statute’’ includes a treaty and a constitutional pro-
vision.

Comment. In the Evidence Code, ‘‘statute’’ ineludes a constitutional
provision. Thus, for example, when a particular section is subject to
any exceptions ‘‘otherwise provided by statute,’’ exceptions provided
by the Constitution also are applicable.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 235. “Trier of fact”
235, ‘‘Trier of fact’’ includes (a) the jury and (b) the
court when the court is trying an issue of fact other than one
relating to the admissibility of evidence.
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Comment. ‘‘Trier of fact’’ is defined to include not only the jury
but also the court when it is trying an issue of fact without a jury.
The definition is not exclusive; a referee, court commissioner, or other
officer conducting proceedings governed by the Evidence Code may be
a trier of fact. See EvinEnce CobE § 300.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 240. “Unavailable as a witness”

240. (a) Except as otherwise provided in subdivision (b),
‘“‘unavailable as & witness’’ means that the declarant is:

(1) Exempted or precluded on the ground of privilege from
testifying concerning the matter to which his statement is
relevant; C s

(2) Disqualified from testifying to the matter;

(3) Dead or unable to attend 6r to testify at the hearing be-
cause of then existing physical or mental illness or infirmity;

(4) Absent from the hearing and the court is unable to
compel his attendance by its pracess; or

(5) Absent from the hearing and the proponent of his state-
ment has exercised reasonable diligence but has been unable
to procure his attendance by the court’s process.

(b) A declarant is not unavailable as a witness if the ex-
emption, preclusion, disqualification, death, inability, or ab-
sence of the declarant was brought about by the procurement
or wrongdoing of the proponent ‘of his statement for the pur-
pose of preventing the declarant;from attending or testifying.

Comment. Usually, the phrase ‘‘unavailable as a witness’’ is used in
the Evidence Code to state the condition that must be met whenever
the admissibility of hearsay evidence is dependent upon the declarant’s
present unavailability to testify. See, eg., EvipEnce Cope §§ 1230,
1251, 1291, 1292, 1310, 1311, 1323. See also CopE Civ. Proc. § 2016(d)
(8) and PexaL CopE §§ 1345 and 1362, relating to depositions.

““Unavailable as a witness’’ includes, in addition to cases where the
declarant is physically unavailable (.e., dead, insane, or beyond the
reach of the court’s process), situations in which the declarant is legally
unavailable (i.e., prevented from testifying by a claim of privilege or
disqualified from testifying). Of course, if the declaration made out of
court is itself privileged, the fact that the declarant is unavailable to
testify at the hearing on the ground of privilege does not make the dec-
laration admissible. The exceptions to the hearsay rule that are set
forth in Division 10 (commencing with Section 1200) of the Evidence
Code do not declare that the evidence” deseribed is necessarily ad-
missible. They merely declare that such' evidence is not inadmissible
under the hearsay rule. If there is some other rule of law—such as
privilege—which makes the evidence inadmissible, the court is not
authorized to admit the evidence merely because it falls within an
exception to the hearsay rule. Accordingly, the hearsay exceptions per-
mit the introduction of evidence where the declarant is unavailable be-
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cause of privilege only if the declaration itself is not privileged or
is not inadmissible for some other reason.

Subdivision (b) is designed to establish safeguards against sharp
practices and, in the words of the Commissioners on Uniform State
Laws, to assure ‘‘that unavailability is honest and not planned in order
to gain an advantage.’’ UnirorM Rures oF EvipEncE, Rule 62 Com-
ment. Under this subdivision, a party may not arrange a declarant’s
disappearance in order to use thé declarant’s out-of-court statement.
Moreover, if the out-of-court statement is that of the party himself, he
may not create ‘‘unavailability’’ under this section by invoking a
privilege not to testify.

Section 240 substitutes a uniform standard for the varying standards
of unavailability provided by the superseded Code of Civil Procedure
sections providing hearsay exceptions. E.g., Cope Civ. Proc. § 1870 (4),
(8). The conditions constituting unavailability under these superseded
sections vary from exception to exception without apparent reason.
Under some of these sections, the evidence is admissible if the de-
clarant is dead; under others, the evidence is admissible if the de-
clarant is dead or insane; under still others, the evidence is admissible
if the declarant is absent from the jurisdiction. Despite the express
language of these superseded sections, Section 240 may, to a con-
siderable extent, restate existing law. Compare People v. Spriggs, 60
Cal.2d 868, 875, 36 Cal. Rptr. 841, 845, 389 P.2d 377, 381 (1964) (gen-
erally consistent with Section 240), with the older cases, some but not
all of which are inconsistent with the Sprigg:dzse and with Section
240. See the cases cited in Teniative Recomme ion and a Study Re-
lating to the Uniform Rules of Evidence (Article VIII. Hearsay Evi-
dence), 6 CaL. Law Revision Comm’N, Rep., REc. & Srupies Appendiz
at 411 note 7 (1964).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965)]
CROSS-REFERENCES
Definitions :

Declarant, see § 135

Hearing, see

Statement, see § 225

Disqualification of w1tness, see §§ 700-701
Privileges, see §§ 900-1070

§ 250, “Writing” . ) .

' 250. ‘‘Writing’’ means handwriting, typewriting, printing,
photostating, photographing, and every other means of re-
cording upon any tangible thing any form of communication
or representation, including letters, words, pictures, sounds,
or symbols, or combinations thereof.

Comment. ‘‘Writing’’ is defined very broadly to include all forms
of tangible expression, including pictures and sound recordings.
[Law Revision Commission Comment (Recommendation, Jahuary 1965) ]




DIVISION 3. GENERAL PROVISIONS

CHAPTER 1. APPLICABILITY OF CODE

§ 300. Applicability of code

300. Except as otherwise provided by statute, this code ap-
plies in every action before the Supreme Court or a distriet
court of appeal, superior court, municipal court, or justice
court, including proceedings in such actions conducted by a
referee, court commissioner, or similar officer, but does not
apply in grand jury proceedings.

Comment. Section 300 makes the Evidence Code applicable to all
proceedings conducted by California courts except those court pro-
ceedings to which it is made inapplicable by statute. The provisions
of the code do not apply in administrative proceedings, legislative
hearings, or any other proceedings unless some statute so provides or
the agency concerned chooses to apply them. .

Various code sections—in the Evidence Code as well as in other
codes—make the provisions of the Evidepece Code applicable to a cer-
tain extent in proceedings other than court proceedings. E.g., Govr.
CopE § 11513 (a finding in a proceeding conducted under the Adminis-
trative Procedure Act may not be based on hearsay evidence unless
the evidence would be admissible over objection in a civil action) ;
Penan Cope § 939.6 (a grand jury, in investigating a charge, may
receive only evidence admissible over objection in a criminal action);
Evmence Cobe § 910 (provisions of the Evidence Code relating to
privileges are applicable in all proceedings of every kind in which
testimony can be compelled to be given) ; and EvipENcE CopE § 1566
(Sections 1560-1565 are applicable in nonjudicial proceedings).

Section 300 does not affect any other statute relaxing rules of evi-
dence for specified purposes. See, e.g., CopE Crv. Proc. § 117g (judge
of small claims court may make informal investigation either in or out
of court), § 1768 (hearing of conciliation proceeding to be conducted
mformally), § 2016(b) (inadmissibility of testimony at trial is not
ground for objection to testimony sought from a deponent, provided
that such testimony is reasonably calculated to lead to the discovery
of admissible evidence) ; PEnaL Copk § 1203 (judge must consider pro-
bation officer’s investigative report on question of probation); WELF.
& Insr. Cope § 706 (juvenile court must consider probation officer’s
social study in determining disposition to be made of ward or depend-

ent child). «

[Law Revigion Commission Comment (Recommendation, January 1965) ]
CROSS-REFERRENCES

Definitions :

Action, see § 105
Statute, see § 230
See also the statutes cited in the Comment

(1038)
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CHAPTER 2. PROVINCE OF COURT AND JURY

§ 310. Questions of law for court

310. (a) All questions of law (including but not limited to
questions concerning the construction of statutes and other
writings, the admissibility of evidence, and other rules of evi-
dence) are to be decided by the court. Determination of issues
of fact preliminary to the admission of evidence are to be
decided by the court as provided in Article 2 (commencing
with Section 400) of Chapter 4.

(b) Determination of the law of an organization of nations
or of the law of a foreign nation or a public entity in a foreign
nation is a question of law to be determined in the manner pro-
vided in Division 4 (commencing with Section 450).

Comment. Subdivision (a) of Section 310 restates the substance of
and supersedes the first sentence of Section 2102 of the Code of Civil
Procedure. Subdivision (b) restates the existing rule that foreign law
is not a question of fact but is a question of law to be decided by the
court. See Gallegos v. Union-Tribune Publishing Co., 195 Cal. App.2d
791, 16 Cal. Rptr. 185 (1961).

Seetion 310 refers specifically to the law of organizations of nations
in order to make certain that the law of supranational organizations
that have lawmaking authority—such as the European Economie Com-
munity—is to be determined as other foreign law js determined. This
probably does not change the law of California, for it seems likely
that the law of a supranational organization would be regarded as
the law in the member nations by virtue of the treaty arrangements
among them. Of course, the Evidence Code does not require California
courts to give the force of law to anything thdt does not have the,
force of law. The Evidence Code merely prescribes the procedure for
determining the existing foreign law.

The judicial notice provisions of the Evidence Code have no effect
on which party has the burden of establishing the applicable foreign
law under Probate Code Section 259 (relating to the right of mon-
resident aliens to inherit). The applicable foreign law is, however,
to be determined in accordance with the judicial notice provisions of
the Evidence Code. Estate of Gogabashvele, 195 Cal. App.2d 503, 16
Cal. Rptr. 77 (1961).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions : :

Evidence, see § 140 .
Law, see § 160
Public entity, see § 200
Statute, see § 230
Writing, see § 250
Judicial notice, see §§ 450460
Preliminary determinations on admissibility of evidence, see §§ 400-406

§ 311. Procedure when foreign law cannot be determined
311. If the law of an organization of nations, a foreign
nation or a state other than this state, or a public entity in a
foreign nation or a state other than this state, is applicable
and such law cannot be determined, the court may, as the ends
of justice require, either:
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(a) Apply the law of this state if the court can do so eon-
sistently with the Constitution of the United States and the
Constitution of this state; or

(b) Dismiss the action without prejudice or, in the case of
a reviewing court, remand the case to the trial court with di-
rections to dismiss the action without prejudice.

Comment. Imsofar as it relates to the law of foreign nations, Sec-
tion 311 restates the substance of and supersedes the last paragraph
of Section 1875 of the Code of Civil Procedure. With respect to sister-
state law, the result reached under existing California case law is prob-
ably the same as under Section 311. See, e.g., Gagnon Co. v. Nevada
Desert Inm, 45 Cal2d 448, 453-454, 289 P.2d 466, 471 (1955)
(‘““Whether such a judgment is a bar ... . is cdntrolled by Nevada
law. . . . We find no Nevada statute or case law covering the case we
have here . . . . Under those circumstances we will assume the Nevada
law is not out of harmony with ours and thus we look to our law for a
solution of the problem.’’).

The last paragraph of Section 1875, which Section 311 supersedes,
applies ‘‘if the court is unable to determine’’ the applicable foreign
law. Instead, Section 311 comes into oper"tion if the applicable out-of-
state law ‘‘cannot be determined.’”’ This revised language emphasizes
that every effort should be made by the court to determine the ap-
plicable law before the case is otherwise disposed of under Section 311.

The reason why the court eannot determine the applicable foreign or
sister-state law may be that the parties have not provided the court with
sufficient information to make such determination. In such a case, the
court may, of course, grant the parties additional time within which to
obtain such information and make it available to the court. If they fail
*to0 obtain such information and the court is not satisfied that they made
a reasonable effort to do so, the court may dismiss the action without
prejudice. On the other hand, where counsel have made a reasonable
effort and when all sources of information as to the applicable foreign
or sister-state law are exhausted and the gourt ecannot determine it, the
court may either apply California law, within constitutional limits, or
dismiss the action without prejudice. '

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1
CROSS-REFERENCES

Definitions : .

Action, see § 105

Law, see § 160

Public entity, see § 200

State, see § .
Judicial notice of¥foreign law, see § 452

§ 312. Jury as trier of fact
312. Except as otherwise provided by law, where the trial is
by jury: ‘
(a) All questions of fact are to be decided by the jury.
(b) Subject to the control of the court, the jury is to de-
termine the effect and value of the evidence addressed to it, in-
cluding the credibility of witnesses and hearsay declarants.
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Comment. Section 312 restates the substance of and supersedes Sec-
tion 2101 and the first sentence of Section 2061 of the Code of Civil
Procedure. The rule stated in Section 312 is subject to such exceptions
as are otherwise provided by statutory or decisional law. See, e.g.,
Evmence CopE §§ 310, 311, 457,

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Blood tests, conclusive effect, see §§ 892, 895, 896
Definitions :
Declarant, see § 135
Evidence, see § 140

Law, see § 1 . .
Judicially noticed facts binding on jury, see § 457

CHAPTER 3. ORDER OF PROOF

§ 320. Power of court to regulate order of proof

320. Except as otherwise provided by law, the court in its
discretion shall regulate the order of proof.

Comment. Section 320 restates the substance of and supersedes the
first sentence of Section 2042 of the Code of Civil Procedure. Under
Section 320, as under existing law, the trial judge has wide diseretion
to determine the order of proof. See CarrorNiA CiviL ProCEDURE DUr-
ING TRIAL, Parrish, Order of Proof, 205 (Cal. Cont. Ed. Bar 1960). Of
course, the order of proof ordinarily should be as preseribed in Code
of Civil Procedure Section 607 or 631.7 (added in this recommenda-
tion) or in Penal Code Sections 1093 and 1094.

Directions of the trial judge which control the order of proof should
be distinguished from those which actually exclude evidence. Obvi-
ously, it is not permissible, through repeated directions of the order
of proof, to prevent a party from presenting relevant evidence on a
disputed fact. Foster v. Keating, 120 Cal. App.2d 435, 261 P.2d 529
(1953) ; CavrorNia CrviL ProcEDURE DURING TrIAL, Parrish, Order
of Proof, 205, 210 (Cal. Cont. Ed. Bar 1960). See also Murry v. Man-
ley, 170 Cal. App.2d 364, 338 P.2d 976 (1959).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Law, see § 160

CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE
Article 1. General Provisions

§ 350. Only relevant evidence admissible
350. No evidence is admissible except relevant evidence.
Comment. Section 350 restates and supersedes that portion of Code
of Civil Procedure Section 1868 requiring the exclusion of irrelevant
evidence.
[Law Revision Commigsion Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions:
Evidence, see § 140 .
Relevant evidence, see § 210
Determination of relevancy, see § 403
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§ 351. Admissibility of relevant evidence

351. Except as otherwise provided by statute, all relevant
evidence is admissible.

Comment. Section 351 abolishes all limitations on the admissibility
of relevant evidence except those that are based on a statute, including
a constitutional provision. See EviDENCE CopE § 230. The Evidence
Code contains a number of provisions that exclude relevant evidence
either for reasons of public policy or because the evidence is too unre-
liable to be presented to the trier of faet. See, ¢.g., EvipENcE CobE
§ 352 (cumulative, unduly prejudicial, ete. evidence), §§ 900-1070
(privileges), §§ 1100-1156 (extrinsie policies), § 1200 (hearsay). Other
codes also contain provisions that may in some cases result in the
exclusion of relevant evidence. See, e.g., Civi. Cobe §§ 79.06, 79.09,
227; Cope Civ. Proc. § 1747; Epvuc. Copr § 14026; Fin. Cope § 8754 ;
Fisr & Game CopE § 7923 ; Govr. CobE §§ 15619, 18573, 18934, 18952,
20134, 31532; HeartH & Sar. Cope §§ 211.5, 410; Ins. Cobe §§ 735,
855, 10381.5; Lasor CopE § 6319; PeEnaL CopE §§ 290, 938.1, 3046,
3107, 11105; Pus. Res. CopE § 3234; Rev. & Tax. CopE §§ 16568,
19282-19289 ; UnempL. INs. CopE §§ 1094, 2111, 2714; VenicLe CobE
§§ 1808, 16005, 20012-20015, 40803, 40804, 40832, 40833 ; WaTEr CoDE
§ 12516; WeLr. & Insr. Cobe §§ 118, 827.

[Law Revision Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Authentication of writings, see §§ 1400-1421
Credibility of witness, see §§ 770, 780-791
Definitions :
Relevant evidence, see § 210
Statute, see § 230
Determination of relevancy, see § 403
Evidence excluded because of :
Best evidence rule, see §§ 1500-1510
Cumulative or prejudicial effect, see § 352
Extrinsic policies, see §§ 1100-1156
Hearsay rule, see §§ 1200-1341
Privileges, see §§ 900-1070
Judge as witness, see § 703
Juror as witness, see § 704
See also the statutes cited in the Comment

§ 352. Discretion of court to exclude evidence

352. The court in its discretion may exclude evidence if its
probative value is substantially outweighed by the probability
that its admission will (a) necessitate undue consumption of
time or (b) create substantial danger of undue prejudice, of
confusing the issues, or of misleading the jury.

Comment. Section 352 expresses a rule recognized by statute and in
several California decisions. Cope Civ. Proc. §§ 1868, 2044 (superseded
by the Bvidence Code); Adkins v. Brett, 184 Cal. 252, 258, 193 Pac.
251, 254 (1920) (‘‘the matter [of excluding prejudicial evidence] is
largely one of discretion on the part of the trial judge’’); Moody wv.
Peirano, 4 Cal. App. 411, 418, 88 Pac. 380, 382 (1906) (‘‘a wide discre-
tion is left to the trial judge in determining whether [evidence of a
collateral nature] is admissible or not’’). '

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Control of interrogation of witnesses, see § 765
Definition :

Evidence, see § 140
Expert witnesses, limiting number to be called, see § 723

§ 353. Effect of erroneous admission of evidence

353. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to
exclude or to strike the evidence that was timely made and so
stated as to make clear the specific ground of the objection or
motion; and

(b) The court which passes upon the effect of the error or
errors is of the opinion that the admitted evidence should
have been excluded on the ground stated and that the error
or errors complained of resulted in a miscarriage of justice.

Comment. Subdivision (a) of Section 353 codifies the well-settled
California rule that a failure to make a timely objection to, or motion
to exclude or to strike, inadmissible evidence waives the right to com-
plain of the erroneous admission of evidence. See WITKIN, CALIFORNIA
Evmence §§ 700-702 (1958). Subdivision (a) also codifies the related
rule that the objection or motion must specify the ground for objec-
tion, a general objection being insufficient. WiTkiN, CarrorNiA Evi-
DENCE §§ 703-709 (1958).

Section 353 does not specify the form in which an objection must
be made; hence, the use of a continuing objection to a line of ques-
tioning would be proper under Section 353 just as it is under existing
law. See WiTKIN, CALIFORNIA EVIDENCE § 708 (1958).

Subdivision (b) reiterates the requirement of Section 414 of Article
VI of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the
error is prejudieial.

Section 353 is, of course, subject to the constitutional requirement
that a judgment must be reversed if an error has resulted in a denial
of due process of law. People v. Matteson, 61 Cal.2d 466, 39 Cal. Rptr.
1, 393 P.2d 161 (1964).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definition :
Evidence, see § 140

Disallowing claim of privilege as reversible error, see § 918
Formal finding of preliminary facts unnecessary, see § 402

§ 354. Effect of erroneous exclusion of evidence

354. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous exclusion of evidence unless the court which
passes upon the effect of the error or errors is of the opinion
that the error or errors complained of resulted in a miscarriage
of justice and it appears of record that:
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(a) The substance, purpose, and relevance of the excluded
evidence was made known to the court by the questions asked,
an offer of proof, or by any other means;

(b) The rulings of the court made compliance with subdi-
vision (a) futile; or

(e) The evidence was sought by questions asked during
cross-examination or recross-examination.

Comment. Section 354, like Section 353, reiterates the requirement
of the California Constitution that a judgment may not be reversed,
nor may a new trial be granted, because of an error unless the error
is prejudicial. Car. Consr.,, Art. VI, § 4%4.

The provisions of Section 354 that require an offer of proof or other
disclosure of the evidence improperly excluded reflect existing law.
See WiTkIN, CALIFORNIA EviDENCE § 713 (1958). The exceptions to this
requirement that are stated in Seection 354 also reflect existing law.
Thus, an offer of proof is unnecessary where the judge has limited the
issues so that an offer to prove matters related to excluded issues would
be futile. Lawless v. Calaway, 24 Cal2d 81, 91, 147 P.2d 604, 609
(1944). An offer of proof is also unnecessary when an objection ig im-
properly sustained to a question on cross-examination. Tossman v. New-
man, 37 Cal.2d 522, 525-526, 233 P.2d 1, 3 (1951) (‘‘no offer of proof
is necessary in order to obtain a review of rulings on cross-examina-
tion’’) ; People v. Jones, 160 Cal. 358, 117 Pac. 176 (1911).

[Law Revision Commission Comment (Recommendation, January 1965) ]
: CROSS-REFERENCES
Definitions :

Cross-examination, see §§ 761, 172, 773
Evidence, see § 140
Recross-examination, see § 763
Formal finding of preliminary facts unnecessary, see § 402

§ 355. Limited admissibility
355. When evidence is admissible as to one party or for
one purpose and is inadmissible as to another party or for
another purpose, the court upon request shall restrict the evi-
dence to its proper scope and instruct the jury accordingly.

Comment. Section 355 codifies existing law which requires the court
to instruct the jury as to the limited purpose for which evidence may
be considered when such evidence is admissible for one purpose and
inadmissible for another. See Adkins v. Brett, 184 Cal. 252, 193 Paec.
251 (1920).

Under Section 852, as under existing law, the judge is permitted to
exclude such evidence if he deems it so prejudicial that a limiting in-
struction would not protect a party adequately and the matter in
question can be proved sufficiently by other evidence. See discussion
in Adkins v. Brett, 184 Cal. 252, 258, 193 Paec. 251, 254 (1920) ; Tenta-
tive Recommendation and a Study Relating to the Umiform Rules of
Evidence (Article VI. Extrinsic Policies Affecting Admissibility), 6
Can. Law Revision ComM’N, Rep., REc. & StupiEs 601, 612, 639-640
(1964). o

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definition :
Evidence, see § 140
Exclusion of unduly prejudicial evidence, see § 352

§ 356. Entire act, declaration, conversation, or writing may be brought out
to elucidate part offered

356. Where part of an act, declaration, conversation, or
writing is given in evidence by one party, the whole on the
same subject may be inquired into by an adverse party; when
a letter is read, the answer may be given; and when a detached
act, declaration, conversation, or writing is given in evidence,
any other act, declaration, conversation, or writing which is
necessary to make it understood may also be given in evidence.

Comment. Section 356 restates the substance of and supersedes Sec-
tion 1854 of the Code of Civil Procedure.

The rule stated in Section 356, like the superseded statement of the
rule in the Code of Civil Procedure, only makes admissible such parts
of an act, declaration, conversation, or writing as are relevant to the
part thereof previously given in evidence. See, e.g., Witt v. Jackson,
57 Cal.2d 57, 67, 17 Cal. Rptr. 369, 374, 366 P.2d 641, 646 (1961)
(the rule ‘‘is necessarily subject to the qualification that the court
may exclude those portions of the conversation not relevant to the
items thereof which have been introduced’’). See also EvipENcE CoDE

§ 350.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definition :

‘Writing, see § 250 . .
Exclusion of cumulative or unduly prejudicial evidence, see § 352

Arficle 2. Preliminary Determinations on Admissibility of Evidence

§ 400. “Preliminary fact”

400. As uged in this article, ‘‘preliminary fact’’ means a
fact upon the existence or nonexistence of which depends the
admissibility or inadmissibility of evidence. The phrase ‘‘the
admissibility or inadmissibility of evidence’’ includes the
qualification or disqualification of a person to be a witness and
the existence or nonexistence of a privilege.

Comment. ‘‘Preliminary fact’’ is defined to distinguish those facts
upon which the admissibility of evidence depends from those facts
sought to be proved by that evidence.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 401. “Proffered evidence”

401. As used in this article, ‘‘proffered evidence’’ means
evidence, the admissibility or inadmissibility of which is de-
pendent upon the existence or nonexistence of a preliminary
faet.
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Comment. ‘‘Proffered evidence’’ is defined to avoid confusion be-
tween evidence whose admissibility is in question and evidence offered
on the preliminary fact issue. ‘‘Proffered evidence’’ includes such
matters as the testimony to be elicited from a witness who is claimed
to be disqualified, testimony or tangible evidence claimed to be privi-
leged, and any other evidence to which objection is made.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Preliminary fact, see § 400

§ 402. Procedure for determining foundational and other preliminary facts

402. (a) When the existence of a preliminary fact is dis-
puted, its existence or nonexistence shall be determined as pro-
vided in this article.

(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hearing of the
jury; but in a eriminal action, the court shall hear and deter-
mine the question of the admissibility of a confession or admis-
sion of the defendant out of the presence and hearing of the
jury if any party so requests.

(e) A ruling on the admissibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or
formal finding is unnecessary unless required by statute.

Comment. Under Section 810, the court must decide preliminary
questions of fact upon which the admissibility of evidence depends.
Section 402 prescribes certain procedures that must be observed by
the court when making such preliminary determinations.

Subdivision (a). Subdivision (a) requires the judge to observe the
procedures specified in Article 2 (commencing with Section 400) when
he is determining disputed factual questions preliminary to the ad-
mission or exclusion of evidence. The provisiogs of Article 2 are de-
signed to distinguish clearly between (1) those situations where the
judge must be persuaded of the existence of the preliminary fact upon

- which admissibility depends and (2) those situations where the judge
must admit the proffered evidence merely upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. Under the
Evidence Code, as under existing law, the judge determines some pre-
liminary faet questions on the basis of all of the evidence presented
to him by both parties, resolving any conflicts in that evidence. Evi-
pENCE CopE § 405. See, e.g., People v. Glab, 13 Cal. App.2d 528, 57
P.2d 588 (1936) (judge considered conflicting evidence and decided
that a proposed witness was not married to the defendant and, there-
fore, was competent to testify). See also Fairbank v. Hughson, 58 Cal.
314 (1881) (error to permit jury to determine whether witness was
an expert). On the other hand, the judge does not always resolve con-
flicts in the evidence submitted on preliminary fact questions; in some
cases, the proffered evidence must be admitted if there is evidence
snfficient to sustain a finding of the preliminary fact. EvipENncE Cobr
§ 403. See, e.g., Reed v. Clark, 47 Cal. 194, 200 (1873); Verzan v.
McGregor, 23 Cal. 339 (1863).
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Subdivision (b). Subdivision (b) requires the judge, on request, to
determine the admissibility of a confession or admission of a eriminal
defendant out of the presence and hearing of the jury. Under existing
law, whether the preliminary hearing is held out of the presence of the
Jury is left to the judge’s discretion. People v. Gonzales, 24 Cal.2d
870, 151 P.2d 251 (1944); People v. Nelson, 90 Cal. App. 27, 31, 265
Pac. 366, 367 (1928). The existing procedure permits the jury to hear
evidence that may be extremely prejudicial. For example, in People v.
Black, 73 Cal. App. 13, 238 Pac. 374 (1925), the alleged coercion con-
sisted of threats to send the defendants to New Mexico to be prose-
cuted for murder. Subdivision (b) prevents this kind of prejudice.
Nothing in subdivision (b) precludes a defendant from presenting to
the jury evidence attacking the ecredibility of a confession that is ad-
mitted (EvmeNncE CobE § 406), and such evidenece may include some
of the same matters presented to the judge during the preliminary
hearing.

Subdivision (¢). Subdivision (e¢) codifies existing law. Wilcoz v.
Berry, 32 Cal.2d 189, 195 P.2d 414 (1948) (where evidence is properly
received, the ground of the court’s ruling is immaterial); City &
County of San Francisco v. Western Air Lines, Inc., 204 Cal. App.2d
105, 22 Cal. Rptr. 216 (1962) (where evidence is excluded, the ruling
will be upheld if any ground exists for the exclusion).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Criminal action, see § 130

Evidence, see §

Preliminary fact, see § 400

Statute, see § 230

Determination of admissibility of evidence for court, see § 310
Exclusion of ecumulative or unduly prejudicial evidence, see § 352

§ 403. Determination of foundational and other preliminary facts where rele-
vancy, personal knowledge, or authenticity is disputed

403. (a) The proponent of the proffered evidence has the
burden of producing evidence as to the existence of the pre-
liminary faet, and the proffered evidence is inadmissible unless
the court finds that there is evidence sufficient to sustain a
finding of the existence of the preliminary fact, when:

(1) The relevance of the proffered evidence depends on the
existence of the preliminary faet;

(2) The preliminary fact is the personal knowledge of a
witness concerning the subject matter of his testimony;

(38) The preliminary faet is the authenticity of a writing; or

(4) The proffered evidence is of a statement or other con-
duct of a particular person and the preliminary fact is whether
that person made the statement or so conducted himself.

(b) Subject to Section 702, the court may admit condition-
ally the proffered evidence under this section, subject to evi-
dence of the preliminary fact being supplied later in the
course of the trial.

(e) If the court admits the proffered evidence under this
section, the court:
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(1) May, and on request shall, instruct the jury to deter-
mine whether the preliminary fact exists and to disregard the
proffered evidence unless the jury finds that the preliminary
fact does exist.

(2) Shall instruct the jury to disregard the proffered evi-
dence if the court subsequently determines that a jury could
not reasonably find that the preliminary fact exists.

Comment. As indicated in the Comment to Section 402, the judge
does not determine in all instances whether a preliminary fact exists
or does not exist. At times, the judge must admit the proffered evidence
if there is evidence sufficient to sustain a finding of the preliminary
fact, and the jury must finally decide whether the preliminary fact
exists. See, e.g., Verzan v. McGregor, 23 Cal. 339 (1863). Section 403
covers those situations in which the judge is required to admit the
proffered evidence upon the introduction of evidence sufficient to sus-
tain a finding of the preliminary fact.

Subdivision (a)

Some writers have attempted to distinguish the kinds of questions
to be decided under the standard preseribed in Section 403 from the
kinds of questions to be decided under the standard described in Sec-
tion 405 on the ground that the former questions involve the relevancy
of the proffered evidence while the latter questions involve the com-
petency of evidence that is relevant. Maguire & Epstein, Preliminary
Questions of Fact in Determiming the Admissibility of Evidence, 40
Harv. L. Rev. 392 (1927) ; Morgan, Functions of Judge and Jury in
the Determination of Preliminary Questions of Fact, 43 Harv. L. REv.
165 (1929). It is difficult, however, to distinguish all preliminary fact
questions upon this prineiple. And eminent legal authorities sometimes
differ over whether a particular preliminary fact question is ome of
relevancy or competency. For example, Wigmore classifies admissions
with questions of relevancy (4 WiemoRrE, EviDENCE 1 (3d ed. 1940))
while Morgan classifies admissions with questions of competency to be
decided under the standard preseribed in Section 405 (MoraAN, Basic
ProBLEMS oF EvibENCE 244 (1957)).

To eliminate uncertainties of classification, subdivision (a) lists the
kinds of preliminary fact questions that are to be determined under
the standard preseribed in Seection 403. And to eliminate any uncer-
tainties that are not resolved by this listing, various Evidence Code
sections state specifically that admissibility depends on ‘‘evidence suf-
ficient to sustain a finding’’ of certain facts. See, e.g., EVIDENCE CoDE
§§ 1222, 1223, 1400.

The preliminary fact questions listed in subdivision (a), or identified
elsewhere as matters to be determined under the Section 403 standard,
are not finally decided by the judge beeause they have been tradi-
tionally regarded as jury questions. The questions involve the eredi-
bility of testimony or the probative value of evidence that is admitted
on the ultimate issues. It is the jury’s function to determine the effect
and value of the evidence addressed to it. EvipENcE CopE § 312. Hence,
the judge’s function on questions of this sort is merely to determine
whether there is evidence sufficient to permit a jury to decide the
question. The ‘‘question of admissibility . . . merges imperceptibly
into the weight of the evidence, if admitted.”’ Di Carlo v. United States,
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6 F.2d 364, 367 (2d Cir. 1925). If the judge finally determined the
existence or nonexistence of the preliminary fact, he would deprive a
party of a jury decision on a question that the party has a right to
have decided by the jury.

For example, if the question of A’s title to land is in issue, A may
seek to prove his title by a deed from former owner 0. Section 1401
requires that the deed be authenticated, and the judge, under Section
403, must rule on the question of authentication. If 4 introduces evi-
dence sufficient to sustain a finding of the genuineness of the deed, the
judge is required to admit it. If the rule were otherwise and the judge,
on the basis of the adverse party’s evidence, were permitted to decide
that the deed was spurious and not admissible, the judge would be
resolving the basic factual issue in the case and A would be deprived
of a jury finding on the issue, even though he is entitled to a jury
decision and even though he has introduced evidence sufficient to war-
rant a jury finding in his favor.

Tllustrative of the preliminary fact questions that should be decided
under Section 403 are the following :

Section 350—Relevancy.  Under existing law, as under Section 403,
if the relevancy of proffered evidence depends on the existence of some
preliminary fact, the evidence is admissible if there is evidence suffi-
cient to warrant a jury finding of the preliminary fact. Reed v. Clark,
47 Cal. 194, 200 (1873). Thus, for example, if P sues D upon an alleged
agreement, evidence of negotiations with A is inadmissible because ir-
relevant unless A is shown to be D’s agent; but the evidence of the
negotiations with A is admissible if there is evidence sufficient to sus-
tain a finding of the agency. Brown v. Spencer, 163 Cal. 589, 126 Pac.
493 (1912). The same rule is applicable when a person is charged with
criminal responsibility for the acts of another because they are con-
spirators. See discussion in People v. Steccone, 36 Cal.2d 234, 238, 223
P.2d 17, 19 (1950).

Section 709—Requirement of personal knowledge. Evidence suffi-
cient to sustain a finding of a witness’ personal knowledge seems to be
sufficient under the existing California practice. See, e.g., People v.
Avery, 35 Cal.2d 487, 492, 218 P.2d 527, 530 (1950) (‘‘Bolton testified
that he observed the incident about which he testified. His testimony,
therefore, was not incompetent under section 1845 of the Code of Civil
Procedure.’’) ; People v. McCarthy, 14 Cal. App. 148, 151, 111 Paec.
274, 275 (1910). See also Tentative Recommendation and a Study Re-
lating to the Uniform Rules of Evidence (Article IV. Witnesses), 6
CaL. Law RevisioNn ComM N, Rep., Rec. & Stupies 701, 711-713 (1964).

Section 788—Conviction of a crime when offered to attack credi-
bility. In this situation, the preliminary fact issue to be decided under
Section 403 is whether the witness is actually the person who was con-
victed. This involves the relevancy of the evidence (since, obviously,
the conviction of another does not affect the witness’ credibility) and
should be a question to be resolved by the jury. The judge should not
be able to decide finally that it was the witness who was convicted
and, thus, to prevent a contest on that issue before the jury. The exist-
ing law is uncertain in this regard; however, it seems likely that any
evidence sufficient to identify the witness as the person convicted is
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sufficient to warrant admission of the conviction. See People v. Theo-
dore, 121 Cal. App.2d 17, 28, 262 P.2d 630, 637 (1953) (relying on
presumption of identity of person from identity of name).

Section 800—Requirement that lay opinion be based on personal per-
ception. The requirement specified in Section 800 is merely a specific
application of the personal knowledge requirement in Section 702. See
the discussion of Section 702 in this Comment, supra.

Sections 1200-1341—Identity of hearsay declarant. For most hear-
say evidence, admissibility depends upon two preliminary determina-
tions: (1) Did the declarant actually make the statement as claimed
by the proponent of the evidence? (2) Does the statement meet certain
s::;iln(,lards of trustworthiness required by some exception to the hearsay
rule

The first determination involves the relevancy of the evidence. For
example, if the issue is the state of mind of X, a person’s statement as
to his state of mind has no tendency to prove X’s state of mind unless
the declarant was X. Relevancy depends on the fact that X made the
statement. Accordingly, if otherwise competent, a hearsay statement
is admitted upon evidence sufficient to sustain a finding that the claimed
declarant made the statement.

The second determination involves the competency of the evidence.
Unless the evidence meets the requisite standards of an exception to the
hearsay rule, it must be kept from the trier of fact despite its relevancy
either because it is too unreliable or because public policy requires its
suppression. Fof example, if an admission was in fact made by a de-
fendant to a eriminal action, the admission is relevant. But public
policy requires that the admission be held inadmissible if it was not
given voluntarily.

The admissibility of some hearsay declarations is dependent solely
upon the determination that a particular declarant made the statement.
Some of these exceptions to the hearsay rule—such as inconsistent state-
ments of trial witnesses and admissions—are mentioned specifically
below. Since the only preliminary fact to be determined in regard to
these declarations involves the relevancy of the evidence, they should
be admitted upon the introduction of evidence sufficient to sustain a
finding of the preliminary fact.

When the admissibility of hearsay depends both upon a determina-
tion that a particular declarant made the statement and upon a de-
termination that the requisite standards of a hearsay exeeption have
been met, the former determination is to be made upon evidence suffi-
cient to sustain a finding of the preliminary fact. Paragraph (4) is
included in subdivision (a) to make this.clear.

Section 1220-~Admissions of a party. The only preliminary fact
that is subject to dispute is the identity of the declarant. Under Sec-
tion 403(a)(4), an admission is admissible upon the introduction of
evidence sufficient to sustain a finding that the party made the state-
ment. Existing law appears to be in accord. Eastman v. Means, 75 Cal.
App. 537, 242 Pac. 1089 (1925).

An admission is not admissible in a eriminal case unless it was given
voluntarily. The voluntariness of an admission by a eriminal defendant
is determined under Section 405, not Section 403.
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Sections 1221, 1222—Authorized and adoptive admissions. Under
existing law, both authorized admissions (by an agent of a party)
and adoptive admissions are admitted upon the introduction of evi-
dence sufficient to sustain a finding of the foundational fact. Sample
v. Round Mountain Citrus Farm Co., 29 Cal. App. 547, 156 Pac. 983
(1916) (authorized admission); Southers v. Savage, 191 Cal. App.2d
100, 12 Cal. Rptr. 470 (1961) (adoptive admission).

Section 1223—Admission .of co-conspirator. The admission of a
co-conspirator is another form of an authorized admission. Hence, the
proffered evidence is admissible upon the introduction of evidence
sufficient to sustain a finding of the conspiracy. Existing law is in
accord. People v. Robinson, 43 Cal.2d 132, 137, 271 P.2d 865, 868
(1954).

Sections 1224-1227—Admission of third persom whose Uability,
breach of duty, or right is in issue. The only preliminary fact subject
to dispute is the identity of the declarant; and the preliminary showing
required in regard to this class of admissions is the same as if the de-
clarant were being sued directly. Any evidence of the making of the
statement by the claimed declarant is sufficient to warrant its admis-
sion. Existing law is in accord. See Langley v. Zurich General Acc. &
Liab. Ins. Co., 219 Cal. 101, 25 P.2d 418 (1933). Although Sections
1226 and 1227 are new to California law, the same principles should
be applicable.

Sections 1235, 1236—Previous statements of witnesses. Prior incon-
sistent statements and prior consistent statements made before bias or
other improper motive arose are dealt with in Sections 1235 and 1236.
In each case, the evidence is relevant and probative if the witnesses to
the statements are credible. The credibility of the witnesses testifying
to these statements should be decided finally by the jury. Moreover, the
only preliminary fact subject to dispute insofar as alleged inconsistent
statements are concerned is the identity of the declarant. Hence, evi-
dence is admitted under these sections upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. The
existing practice seems to be consistent with Section 403. See Schneider
v. Market Street Ry., 134 Cal. 482, 492, 66 Pac. 734, 738 (1901)
(*““Whether the [prior inconsistent] statements made to Glassman and
Hubbell were made by Meley, or by some other man, was a question for
the jury. Both witnesses testified that they were made by him.’’);
People v. Neely, 163 Cal. App.2d 289, 312, 329 P.2d 357, 371 (1958)
(two prior consistent statements held admissible because the ‘‘jury
could properly infer . . . the motive to fabricate did arise after the
making of the two statements’’).

Sections 1400-1402—Authentication of writings. Under existing
law, an otherwise competent writing is admissible upon the introduc-
tion of evidence sufficient to sustain a finding of the authenticity of the
writing. Verzan v. McGregor, 23 Cal. 339 (1863). Section 403(a) (3)
retains this existing law.

Sections 1410-1421—Means of authenticating writings. Sections
1410 through 1421 merely state several ways in which the require-
ments of Sections 1400 through 1402 may be met. Hence, to the extent
that Sections 1410 through 1421 specify facts that may be shown to
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anthenticate writings, the same principles apply: In each case, the
judge must decide whether the evidence offered is sufficient to sustain
a finding of the authenticity of the proffered writing and admit the
writing if there is such evidence. Care should be exercised, however, to
distinguish those cases where the disputed preliminary faet is the
authenticity of an exemplar with which the proffered writing is to be
compared (EvipENcE CobE §§ 1417-1419) or the qualification of a wit-
ness to give an opinion concerning the authenticity of a writing

(EvibEnce Cope §§ 1416, 1418); the judge is required to determine

such questions under the the provisions of Section 405.
Subdivision (b)

Subdivision (b) restates the apparent meaning of Section 1834 of the
Code of Civil Procedure. Under this subdivision, the judge may receive
evidence that is conditionally admissible under Section 403, subject to
the presentation of evidence of the preliminary fact later in the course
of the trial. See Brea v. McQlashan, 3 Cal. App.2d 454, 465, 39 P.2d
877, 882 (1934).

Subdivision (c)

Subdivision (e) relates to the instructions to be given the jury when
evidence is admitted whose admissibility depends on the existence of
a preliminary fact determined under Section 403. When such evidence
is admitted, the jury is required to make the ultimate determination
of the existence of the preliminary fact. Unless the jury is persuaded
that the preliminary fact exists, it is not permitted to consider the
evidence. :

- For example, if P offers evidence of his negotiations with A in his
contract action against D, the judge must admit the evidence if there
is other evidence sufficient to sustain a finding that A was D’s agent. If
the jury is not persuaded that A was in fact D’s agent, then it is not
permitted to consider the evidence of the negotiations with A in deter-
mining D’s liability.

Frequently, the jury’s duty to disregard conditionally admissible
evidence when it is not persuaded of the existence of the preliminary
fact on which relevancy is conditioned is so clear that an instruction
to this effect is unnecessary. For example, if the disputed preliminary
fact is the authenticity of a deed, it hardly seems necessary to.instruect
the jury to disregard the deed if it should find that the deed is not
genuine. No rational jury could find the deed to be spurious and, yet,
to be still effective to transfer title from the purported grantor.

At times, however, it is not quite so clear that conditionally admis-
sible evidence should be disregarded unless the preliminary fact is
found to exist. In such cases, the jury should be appropriately in-
structed. For example, the theory upon which agent’s and co-conspira-
tor’s statements are admissible is that the party is vicariously responsi-
ble for the acts and statements of agents and co-conspirators within
the scope of the agency or conspiracy. Yet, it is not always clear that
statements made by a purported agent or co-conspirator should be
disregarded if not made in furtherance of the agency or conspiracy.
Hence, the jury should be instructed to disregard such statements un-
less it is persuaded that the statements were made within the scope of
the agency or conspiracy. People v. Geiger, 49 Cal. 643, 649 (1875);
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People v. Talbott, 65 Cal. App.2d 654, 663, 151 P.2d 317, 322 (1944).
Subdivision (e), therefore, permits the judge in any case to instruct
the jury to disregard conditionally admissible evidence unless it is
persuaded of the existence of the preliminary fact; further, subdivision
(e) requires the judge to give such an instruction whenever he is re-
quested by a party to do so.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Conduct, see § 125
Evidence, see § 140
Preliminary fact, see § 400
Proffered evidence, see § 401
Statement, see § 225
Writing, see § 250 A
See also the statutes cited in the Comment

§ 404. Determination of whether proffered evidence is incriminatory

404, Whenever the proffered evidence is claimed to be
privileged under Section 940, the person claiming the privilege
has the burden of showing that the proffered evidence might
tend to ineriminate him ; and the proffered evidence is inadmis-
sible unless it clearly appears to the court that the proffered
evidence cannot possibly have a tendeney to incriminate the
person claiming the privilege.

Comment. Section 404 provides a special procedure to be followed
by the judge when an objection is made in reliance upon the privilege
against self-incrimination. Under Section 404, the objecting party has
the burden of showing that the testimony sought might incriminate
him. However, the party is not required to produce evidence as such.
In addition to considering evidence, the judge must consider the mat-
ters disclosed in argument, the implications of the question, the setting
in which it is asked, the applieable statute of limitations, and all other
relevant factors. See Cohen v. Superior Court, 173 Cal. App.2d 61, 70,
343 P.24 286, 291 (1959). Nonetheless, the burden is on the objector
to present to the judge information of this sort sufficient to indicate
that the proffered evidence might ineriminate him. If he presents in-
formation of this sort, Section 404 requires the judge to sustain the
claim of privilege unless it clearly appears that the proffered evidence
cannot possibly have a tendency to ineriminate the person claiming the
privilege. ‘

Section 404 is consistent with existing law: The party claiming the
privilege ‘‘has the burden of showing that the testimony which was
being required might be used in a prosecution to help establish his
guilt’’; the court may require testimony to be given only if it clearly
appears to the court that the claim of privilege is mistaken and that
any answer ‘‘ ‘cannot posstbly’ >’ have a tendency to incriminate the
witness. Cohen v. Superior Court, 173 Cal. App.2d 61, 68, 70-72, 343
P.2d 286, 290, 291-292 (1959) (italics in original). -

[Law Revision Commission Comment (Recommendation, January 1965) ]
OROSS-REFERENCES
Definition :

Proffered evidence, see § 401
Privilege against gelf-in ation, see § 940
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§ 405. Determination of foundational and other preliminary facts in other
cases

405. With respect to preliminary fact determinations not
governed by Section 403 or 404 :

(a) When the existence of a preliminary fact is disputed,
the court shall indicate which party has the burden of produe-
ing evidence and the burden of proof on the issue as implied
by the rule of law under which the question arises. The court
shall determine the existence or nonexistence of the prelimi-
nary fact and shall admit or exclude the proffered evidence
as required by the rule of law under which the question arises.

(b) If a preliminary fact is also a fact in issue in the action:

(1) The jury shall not be informed of the court’s determina-
tion as to the existence or nonexistence of the preliminary fact.

(2) If the proffered evidence is admitted, the jury shall not
be instructed to disregard the evidence if its determination of
the fact differs from the court’s determination of the pre-
liminary fact.

Comment. Section 405 requires the judge to determine the existence
or nonexistence of disputed preliminary facts except in certain situ-
ations covered by Sections 403 and 404. Section 405 deals with evi-
dentiary rules designed to withhold evidence from the jury because it
is too unreliable to be evaluated properly or because public policy re-
quires its exclusion. '

Under Section 405, the judge first indicates to the parties who has
the burden of proof and the burden of producing evidence on the dis-
puted issue as implied by the rule of law under which the question
arises. For example, Section 1200 indicates that the burden of proof is
usually on the proponent of the evidence to show that the proffered
evidence is within a hearsay exception. Thus, if the disputed prelimi-
nary fact is whether the proffered statement was spontaneous, as re-
quired by Section 1240, the proponent would have the burden of per-
suading the judge as to the spontaneity of the statement. On the other
hand, the privilege rules usually place the burden of proof on the
objecting party to show that a privilege is applicable. Thus, if the
disputed preliminary fact is whether a person is married to a party
and, hence, whether their confidential communications are privileged
ander Section 980, the burden of proof is on the party asserting the
privilege to persuade the judge of the existence of the marriage.

After the judge has indicated to the parties who has the burden of
proof and the burden of producing evidence, the parties submit their
evidence on the preliminary issue to the judge. If the judge is per-
suaded by the party with the burden of proof, he finds in favor of that
party in regard to the preliminary fact and either admits or excludes
the proffered evidence as required by the rule of law under which the
question arises. Otherwise, he finds against that party on the prelimi-
nary fact and either admits or excludeés the proffered evidence as re-
quired by such finding. . . .

Section 405 is generally consistent with existing law. _CODE Crv. Proc.
§ 2102 (‘*All questions of law, including the admissibility of testimony,
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[and] the facts preliminary to such admission, . . . are to be decided
by the Court’’) (superseded by EvibeEnce Cook § 310).

Ezamples of preliminary fact issues to be decided under Section 405

INustrative of the preliminary fact questions that should be decided
under Section 405 are the following :

Section 701—Disqualification of a witness for lack of mental capac-
ity. Under existing law, as under this code, the party objecting to a
proffered witness has the burden of proving the witness’ lack of ca-
pacity. People v. Craig, 111 Cal. 460, 469, 44 Pac. 186, 188 (1896);
People v. Tyree, 21 Cal. App. 701, 706, 132 Pac. 784, 786 (1913) (dis-
approved on other grounds in People v. McCaughan, 49 Cal2d 409,
420, 317 P.2d 974, 981 (1957)).

Section 720—Qualifications of an expert witness. Under Section
720, as under existing law, the proponent must persuade the judge that
his expert is qualified, and it is error for the judge to submit the quali-
fications of the expert to the jury. Fairbank v. Hughson, 58 Cal. 314
(1881) ; Eble v. Peluso, 80 Cal. App.2d 154, 181 P.2d 680 (1947).

Section 788—Conviction of a crime when offered to attack credi-
bility. If the disputed preliminary fact is whether a pardon or some
similar relief has been granted to a witness convicted of a crime, the
judge’s determination is made under Section 405. Cf. Comment to Seec-
tion 403.

Section 870—O0pinion evidence on sanity. Whether a witness is suffi-
ciently acquainted with a person whose sanity is in question to be
qualified to express an opinion on the matter involves, in effect, the
expertise of the witness on that limited subject. The witness’ qualifica-
tions to express such an opinion, therefore, are to be determined by the
judge under Section 405 just as the qualifications of other experts are
decided by the judge. See the discussion of Section 720 in this Com-
ment, supra. Under existing law, too, determination of whether a wit-
ness is an ‘‘intimate acquaintance’’ is a question addressed to the
court. Estate of Budan, 156 Cal. 230, 104 Pac. 442 (1909).

Sections 900-1070—Privileges. Under this code, as under existing
law, the party claiming a privilege has the burden of proof on the pre-
liminary facts. San Diego Professional Ass’n v. Superior Court, 58
Cal.2d 194, 199, 23 Cal. Rptr. 384, 387, 373 P.2d 448, 451 (1962) (‘‘The
burden of establishing that a particular matter is privileged is on the
party asserting that privilege.’’) ; Chronicle Publishing Co. v. Superior
Court, 54 Cal.2d 548, 565, 7 Cal. Rptr. 109, 117, 354 P.2d 637, 645
(1960). The proponent of the proffered evidence, however, has the
burden of proof upon ahy preliminary fact necessary to show that an
exception to the privilege is applicable. But see Abbott v. Superior
Court, 78 Cal. App.2d 19, 21, 177 P.2d 317, 318 (1947) (suggesting
that a prima facie showing by the proponent is sufficient where the
issue is whether a communieation between attorney and eclient was
made in contemplation of erime).

Sections 1152, 1154—Admissions made during compromi'se 'negotid-
tions. With respect to admissions made during compromise negotia-
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tions, the disputed preliminary faet to be decided by the judge is
whether the admission occurred during compromise negotiations or at
some other time. This code places the burden on the objecting party
to satisfy the judge that the admission oceurred during such
negotiations.

Sections 1200—1341—Hearsay evidence. When hearsay evidence is
offered, two preliminary fact questions may be raised. The first question
relates to the authenticity of the proffered declaration—was the state-
ment actually made by the person alleged to have made it? The see-
ond question relates to the existence of those circumstances that make
the hearsay sufficiently trustworthy to be received in evidenee—e.g.,
was the declaration spontaneous, the confession voluntary, the business
record trustworthy ¢ Under this code, questions relating to the authen-
ticity of the proffered declaration are deeided under Section 403. See
the Comment to Section 403. But other preliminary fact questions are
decided under Section 405.

For example, the court must decide whether a statement offered as a
dying declaration was made under a sense of impending death, and
the proponent of the evidence has the burden of proof on this issue.
People v. Keelin, 136 Cal. App.2d 860, 873, 289 P.2d 520, 528 (1955);
People v. Pollock, 31 Cal. App.2d 747, 753-754, 89 P.2d 128, 131 (1939).
Under this code, the proponent of a hearsay declaration has the burden
of proof on the unavailability of the declarant as a witness under
Section 1291 or 1310; but the party objecting to the evidence has the
burden of proving that the unavailability of the declarant was pro-
cured by the proponent in order to prevent the declarant from testi-
fying. See Evipence CopE § 240.

Section 1416—O0pinion evidence on handwriting. ‘Whether a witness
is sufficiently acquainted with the handwriting of a person to give an
opinion on whether a questioned writing is in that person’s handwriting
involves, in effect, the expertise of the witness on the limited subject
of the supposed writer’s handwriting. The witness’ qualifications to ex-
press such an opinion, therefore, are to be determined by the judge
under Section 405 just as the qualifications of other experts are de-
cided by the judge. See the discussion of Bection 720 in this Comment,
supra. :

Sections 1417-1419—Comparison of writing with exemplar. Under
Sections 1417 through 1419, as under existing law, the judge must be
satisfied that a writing is genuine before he may admit it for compari-
son with other writings whose authenticity is in dispute. People v. Cree-
gan, 121 Cal. 554, 53 Pac. 1082 (1898) ; Marshall v. Hancock, 80 Cal. 82,
22 Pac. 61 (1889). '

Sections 1500-1510—Best evidence rule. Under Section 405, as un-
der existing law, the trial judge is required to determine the prelimi-
nary fact necessary to warrant reception of secondary evidence of a
writing, and the burden of proof on the issue is on the proponent of the
gecondary evidence. Cotton v. Hudson, 42 Cal. App.2d 812, 110 P.2d

70 (1941).
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Sections 1550, 1551—Photographic copy of writing. Sections 1550
and 1551 are special exceptions to the best evidence rule; hence, Section
405 governs the determination of any disputed preliminary fact under
these sections just as it governs the determination of disputed prelimi-
nary facts under Sections 1500 through 1510. See the discussion of
Sections 1550-1510 in this Comment, supra.

Function of court and jury under Section 405

When preliminary fact question is also an issue involved in merits
of case. In some cases, a factual issue to be decided by the judge under
Section 405 will coincide with an issue involved in the merits of the
case. For example, in People v. MacDonald, 24 Cal. App.2d 702, 76
P24 121 (1938), the defendant in an incest prosecution objected to
the testimony of the prosecutrix on the ground that she was his wife.
The judge, in ruling on the objection, had to determine whether the
prosecutrix was also the defendant’s daughter and, hence, whether
their marriage was incestuous and void. In such a case, it would be
prejudicial to the parties for the judge to inform the jury how he had
decided the same factual question that it must decide in determining
the merits of the case. Subdivision (b), therefore, prohibits a judge
from mformmg the jury how he decided a question under Section 405
that the Jury must ultimately resolve on the merits.

The judge is also prohibited from 1nstructmg the jury to dlsregard
evidence that has been admitted if the jury’s determination of a faect
in deciding the merits differs from the judge’s determination of the
same fact under Section 405. The rules of admissibility being applied
by the judge under Section 405 are designed to withhold evidence from
the jury because it is too unreliable to be evaluated properly or be-
cause public policy requires its exclusion. The policies underlying these
rules are served only by the exclusion of the evidence. No valid public
or evidentiary purpose is served by submitting the admissibility ques-
tion again to the jury. For example, the interspousal testimonial privi-
lege involved in People v. MacDonald, 24 Cal. App.2d 702, 76 P.2d 121
(1938), exists to preclude a spouse from being involuntarily compelled
to testify against the other spouse. The privilege serves its purpose
only if the spouse does not testify. The harm the privilege is designed
to prevent has occurred if the spouse testifies. Therefore, subdivision
(b) provides for the finality of the judge’s rulings on admissibility
under Section 405 even in those cases where the factunal questions de-
cided by the judge coincide with the factual questions ultimately to be
resolved by the jury.

Of course, Section 405 has no effect on the constitutional right of
the judge to comment on the evidence and on the testimony and credi-
bility of witnesses. See Car. Consr., Art. I, § 13, and Art. VI, § 19.

Confessions, dying declarations, and spontaneous statements. Al-
though Section 405 is generally consistent with existing law, it will,
however, substantially change the law relating to confessions, dying dec-
larations, and spontaneous statements. Under existing law, the judge
considers all of the evidence and decides whether evidence of this sort
is admissible, as indicated in Section 405. But if he decides the prof-
fered evidence is admissible, he submits the preliminary question to
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the jury for a final determination whether the confession was volun-
tary, whether the dying declaration was made in realization of im-
pending doom, or whether the spontaneous statement was in fact
spontaneous; and the jury is instructed to disregard the statement if
it does not believe that the condition of admissibility has been satisfied.
People v. Baldwin, 42 Cal.2d 858, 866867, 270 P.2d 1028, 1033-1034
(1954) (confession—see the court’s instruction, id. at 866, 270 P.2d
at 1033) ; People v. Gonzales, 24 Cal.2d 870, 876-877, 151 P.2d 251, 254
(1944) (confession) ; People v. Singh, 182 Cal. 457, 476, 188 Pac. 987,
995 (1920) (dying declaration); People v. Keelin, 136 Cal. App.2d
860, 871, 289 P.2d 520, 527 (1955) (spontaneous declaration).

Under Section 405, the judge’s rulings on these questions are final;
the jury does not have an opportunity to redetermine the issue.

Section 405 will have no effect on the admissibility of confessions
where the uncontradicted evidence shows that the confession was not
voluntary. Under existing law, as under the Evidence Code, such a
confession may not be admitted for consideration by the jury. People
v. Trout, 54 Cal.2d 576, 6 Cal. Rptr. 759, 354 P.2d 231 (1960) ; People
v. Jomes, 24 Cal.2d 601, 150 P.2d 801 (1944). Section 405 will also
have no effect on the admissibility of confessions in those instances
where, despite a conflict in the evidence, the court is persuaded that
the confession was not voluntary; for, under existing law (as under
the Evidence Code), ¢‘if the court concludes that the confession was not
free and voluntary it . . . is in duty bound to withhold it from the
jury’s consideration.’’ People v. Gonzales, 24 Cal.2d 870, 876, 151 P.2d
251, 254 (1944).

Hence, Section 405 changes the law relating to confessions only where
there is a substantial conflict in the evidence over voluntariness and
the court is not persuaded that the confession was involuntary. Under
existing law, a court that is in doubt may ‘‘pass the buck’’ concerning
such a confession to the jury when there is a difficult factual question
to resolve; for ‘‘if there is evidence that the confession was free and
voluntary, it is within the eourt’s discretion to permit it to be read
to the jury, and to submit to the jury for its determination the ques-
tion whether under all the circumstances the confession was made
freely and voluntarily.’” People v. Gonzales, 24 Cal.2d 870, 876, 151
P.2d 251, 254 (1944). Under the Evidence Code, however, the court
is required to withhold a confession from the jury unless the court is
persuaded that the confession was made freely and voluntarily. The
court has no ‘‘discretion’’ to avoid difficult decisions by shifting the
responsibility to the jury. If the eourt is in doubt, if the prosecution
has not persuaded it of the voluntary nature of the confession, Sec-
tion 405 requires the court to exclude the confession. Thus, Section 405
makes the procedure for determining the admissibility of a confession
the same as the procedure for determining the admissibility of physical
evidence claimed to have been seized in violation of constitutional
guarantees. See People v. Gorg, 45 Cal.2d 776, 291 P.2d 469 (1955) ;
People v. Chavez, 208 Cal. App.2d 248, 24 Cal. Rptr. 895 (1962).

The existing law is based on the belief that a jury, in determining the
defendant’s guilt or innocence, can and will refuse to consider a con-
fession that it has determined was involuntary even though it be-
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lieves that the confession is true. Section 405, on the other hand, pro-
ceeds upon the belief that it is unrealistic to expect a jury to perform
such a feat. Corroborating facts stated in a confession cannot but
assist the jury in resolving other conflicts in the evidence. The ques-
tion of voluntariness will inevitably become merged with the question
of guilt and the truth of the confession ; and, as a result of this merger,
the admitted confession will inevitably be considered on the issue of
guilt. The defendant will receive a greater degree of protection if the
court is deprived of the power to shift its faet-determining responsi-
bility to the jury and is required to exclude a confession whenever it
is not persuaded that the confession was voluntary.

The foregoing diseussion has focused on confessions because the case
law is well developed there. But the ‘‘second crack’’ doctrine is equally
unsatisfactory when applied to dying declarations and spontaneous
statements. Hence, Section 405 requires the court to rule finally on the
admissibility of these statements as well.

Of course, Section 405 does not prevent the presentation of any
evidence to the jury that is relevant to the reliability of the hearsay
statement. See EvipEncE Cope § 406. Thus, a party may present evi-
dence of the circumstances under which a confession, dying declaration,
or spontaneous statement was made where such evidenee is relevant to
the credibility of the statement, even though such evidence may dupli-
cate to some degree the evidence presented to the court on the issue of
admissibility. But the jury’s sole concern is the truth or falsity of
the facts stated, not the admissibility of the statement.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ; technical correction

-—Senate J., Apr. 21, 19651

CROSS-REFERENCES

Definitions :

Action, see § 105

Burden of producing evidence, see § 110

Burden of proof, see § 115

Evidence, see § 140

Law, see § 160

Preliminary faet, see § 400

Proffered evidence, see § 401 .
Requiring disclosure of information claimed to be privileged, see § 915
See also the statutes cited in the Comment

§ 406. Evidence affecting weight or credibility
406. This article does not limit the right of a party to in-
troduce before the trier of fact evidence relevant to weight
or credibility.

Comment. Other sections in this article provide that the judge deter-
mines whether proffered evidence is admissible, i.e., whether it may
be considered by the trier of fact. Section 406 simply makes it clear
that the judge’s decision on a question of admissibility does not pre-
clude the parties from introducing before the trier of fact evidence
relevant to weight and eredibility.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235
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CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY

§ 410. "Direct evidence”

410. As used in this chapter, ‘‘direct evidence’’ means evi-
dence that direetly proves a fact, without an inference or pre-
sumption, and which in itself, if true, conclusively establishes
that fact.

Comment. Section 410 restates the substance of and supersedes Seec-
tion 1831 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:
Evidence, see § 140
Inference, see § 600

Presumption, see § 600
Proof, see § 190

§ 411. Direct evidence of one witness sufficient
411. Except where additional evidence is required by stat-
ute, the direct evidence of one witness who is entitled to full
credit is sufficient for proof of any fact.

Comment. Section 411 restates the substance of and supersedes See-
tion 1844 of the Code of Civil Procedure. The phrase ‘‘except where
additional evidence is required by statute’’ has been substituted for
the phrase ‘‘except perjury and freason’’ in Section 1844 because the
‘‘perjury and treason’’ exception to Section 1844 is too limited: Cor-
roboration is required by Section 20 of Article I of the California
Constitution (treason) and by Penal Code Sections 653f (solicitation
to commit felonies), 1103a (perjury), 1108 (abortion and prostitution
cases), 1110 (obtaining property by oral false pretenses), and 1111
(testimony of accomplices); in addition, Civil Code Section 130 pro-
vides that divorces cannot be granted on the uncorroborated testimony
of the parties.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Direct evidence, see § 410
Evidence, see § 140

Proof, see § 190
Statute, see § 230

§ 412. Party having power to produce better evidence
412, If weaker and less satisfactory evidence is offered
when it was within the power of the party to produce stronger
and more satisfactory evidence, the evidence offered should
be viewed with distrust.
Comment. Section 412 restates the substance of and supersedes sub-
divisions 6 and 7 of Section 2061 of the Code of Civil Procedure.
Section 413, taken together with Section 412, restates in substance
the meaning that has been given to the presumptions appearing in
subdivisions 5 and 6 of Code of Civil Procedure Section 1963.
Evidence Code Section 913 provides that ‘‘no presumption shall
arise because of the exercise of [a] privilege, and the trier of fact
may not draw any inference therefrom,’’ and the trial judge is re-
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quired to give such an instruction if he is requested to do so. However,
there is no inconsistency between Section 913 and Sections 412 and
413. Section 913 deals only with the inferences that may be drawn
from the exercise of a privilege; it does not purport to deal with
the inferences that may be drawn from the evidence in the case. Sec-
tions 412 and 413, on the other hand, deal with the inferences to be
drawn from the evidence in the case; and the fact that a privilege has
been relied on is irrelevant to the application of these sections. Cf.
People v. Adamson, 27 Cal.2d 478, 165 P.2d 3 (1946).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 413. Party’s failure to explain or deny evidence

413. In determining what inferences to draw from the evi-
dence or facts in the case against a party, the trier.of fact
may consider, among other things, the party’s failure to ex-
plain or to deny by his testimony such evidence or facts in
the case against him, or his willful suppression of evidence
relating thereto, if such be the case.

Comment. See the Comment to Section 412,
[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definitions :
Evidence, see § 140

Inference, see §
Trier of fact, see § 235




DIVISION 4. JUDICIAL NOTICE

Comment. The statutory scheme in Division 4 is based on Article 2
(Rules 9-12) of the Uniform Rules of Evidence. The court is required
to take judicial notice of the matters listed in Section 451. It may take
judicial notice of the matters listed in Section 452 even when not re-
quested to do so; it is required to notice them, however, if a party re-
quests it and satisfies the requirements of Section 453.

There is some overlap between the matters listed in the mandatory
notice provisions of Section 451 and the matters listed in the permissive-
unless-a-request-is-made provisions of Section 452. Thus, when a matter
falls within Section 451, judicial notice is mandatory even though the
matter would otherwise fall within Section 452. The introductory clause
of Section 452 makes this clear. For example, public statutory law is
required to be noticed under subdivision (a) of Section 451 even
though it would also be included under official acts of the legislative
department under subdivision (¢) of Section 452. Certain regulations
are reqtiired to be noticed under subdivision (b) of Section 451 even
though they might also be included under subdivisions (b) and (e¢) of
Section 452. And indisputable matters of universal knowledge are re-
quired to be noticed under subdivision (f) of Section 451 even though
such matters might be included under subdivisions (g) and (h) of
Section 452.

There is also some overlap between the various categories listed in
Section 452. However, this overlap will cause no difficulty because all
of the matters listed in Section 452 are treated alike.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 450. Judicial notice may be taken only as authorized by law

450. Judicial notice may not be taken of any matter un-
less authorized or required by law.

Comment. Section 450 provides that judicial notice may not be taken
of any matter unless authorized or required by law. See EvIDENCE CoDE
§ 160, defining ‘‘law.’’ Sections 451 and 452 state a number of matters
which must or may be judicially noticed. Judicial notice of other mat-
ters is authorized or required by other statutes or by decisional law.
E.g., Crvin, Copk § 53 ; Corp. Copx § 6602. In this respect, the Evidence
Code is consistent with existing law, for the principal judicial notice
provision found in existing law—Code of Civil Procedure Section 1875
(superseded by this division of the Evidence Code)-—does not limit
judicial notice to those matters specified by statute. Judicial notice has
been taken of various matters not so specified, principally of those
matters of common knowledge which are certain and indisputable.
‘WirkIN, CALIFORNIA EvIDENCE §§ 50-52 (1958).

Under the Evidence Code, as under existing law, courts may consider
whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court may
consider legislative history, discussions by learned writers in treatises
and law reviews, materials that contain controversial economic and
social facts or findings or that indicate contemporary opinion, and sim-
ilar materials is inherent in the requirement that it take judicial notice

(1062 )
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of the law. In many cases, the meaning and validity of statutes, the
precise nature of a common law rule, or the correct 1nterpretat10n of a
constitutional provision ean be determmed only with the help of such
extrinsie aids. Cf. People v. Sterling Refining Co., 86 Cal. App. 558,
564, 261 Pac. 1080 1083 (1927) (statutory authorlty to notice “pubhc
and private acts’’ of legislature held to authorize examination of legis-
lative history of certain acts). See also Perez v. Sharp, 32 Cal.2d 711,
198 P.2d 17 (1948) (texts and authorities used by court in opinions
determining constitutionality of statute prohibiting interracial mar-
riages). Section 450 will neither broaden nor limit the extent to which
a court may resort to extrinsic aids in determining the rules of law
that it is required to notice. Nor will Section 450 broaden or limit the
extent to which a court may take judieial notice of any other matter
not specified in Section 451 or 452.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Blood tests, conclusive effect of, see § 895
Definition :
Law, see § 160

§ 451. Matters which must be judicially noticed

451. Judicial notice shall be taken of :

(a) The decisional, constitutional, and publie statutory law
of this state and of the United States and the provisions of any
charter described in Section 73 or 8 of Article XI of the
California Constitution.

(b) Any matter made a subject.of judicial notice by Section
11383, 11384, or 18576 of the Government Code or.by Section
307 of Title 44 of the United States Code.

(¢) Rules of professional conduct for members of the bar
adopted pursuant to Section 6076 of the Business and Pro-
fessions Code and rules of practice and procedure for the
courts of this state adopted by the Judicial -Counéil.

(d) Rules of pleading, practice, and procedure preseribed
by the United States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi-
ralty Rules the Rules of the Court of Claims, the Rules of the
Customs Court, and the General Orders and Forms in Bank-
ruptey.

(e) The true s1gn1ﬁcat10n of all English words and phrases
and of all legal expressions.

(f) Facts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is not necessarily reversible error.
Depending upon the circumstances, the appellate court may hold that
the error was ‘“‘invited’’ (and, hence, is not reversible error) or that
points not urged in the trial court may not be advanced on appeal.
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These and similar prineiples of appellate practice are not abrogated by
this section.

Section 451 inclides matters both of law and of fact. The matters
specified in subdivisions (a), (b), (¢), and (d) are all matters that,
broadly speaking, can be considered as a part of the ‘‘law’’ applicable
to the particular case. The court can reasonably be expected to discover
and apply this law even if the parties fail to provide the court with
references to the pertinent cases, statutes, regulations, and rules. Other
matters that also might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and ordinances) are included under Section 452, rather
than under Section 451, primarily because of the difficulty of ascer-
taining such matters. Subdivision (e) of Section 451 requires the court
to judicially notice ‘‘the true signification of all English words and
phrases and of all legal expressions.”” These are facts that must be
judicially noticed in order to conduct meaningful proceedings. Sim-
ilarly, subdivision (f) of Section 451 covers ‘‘universally known’’
facts.

Listed below are the matters that must be judicially noticed under
Section 451.

California and federal law. The decisional, constitutional, and pub-
lic statutory law of California and of the United States must be judi-
cially noticed under subdivision (a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedure Section 1875
(superseded by the Evidence Code).

Charter provisions of California cilies and counties. Judicial notice
must be taken under subdivision (a) of the provisions of charters
adopted pursuant to Section 714 or 8 of Article XI of the California
Constitution. Notice of these provisions is mandatory under the State
Constitution. Car. Congr., Art. XI, § 7% (county charter), § 8 (char-
ter of city or city and county).

Regulations of California and federal agencies. Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Secretary of State or printed in the California Ad-
ministrative Code or the California Administrative Register. This is
existing law as found in Government Code Sections 11383 and 11384.
Under subdivision (b), judicial notice must also be taken of the rules
of the State Personnel Board. This, too, is existing law under Govern-
ment Code Section 18576.

Subdivision (b) also requires California courts to judicially notice
documents published in the Federal Register (such as (1) presidential
proclamations and executive orders having general applicability and
legal effect and (2) orders, regulations, rules, certificates, codes of fair
competition, licenses, notices, and similar instruments, having general
applicability and legal effect, that are issued, preseribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Section 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judicially noticed,’’ it is not clear that this requires notice by state
courts. See Broadway Fed. etc. Loan Ass’n v. Howard, 133 Cal. App.2d




EVIDENCE CODE—JUDICIAL NOTICE 1065

382, 386 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.S.C.A.
§§ 301-314). Compare Note, 59 Harv. L, Rev. 1137, 1141 (1946) (doubt
expressed that notice is required), with Knowlton, Judicial Notice, 10
Ruraeers L. Rev. 501, 504 (1956) (‘‘it would seem that this provision
is binding upon the state courts’’). Livermore v. Beal, 18 Cal. App.2d
535, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
California courts have judicially noticed the contents of various proec-
lamations, orders, and regulations of federal agencies. E.g., Pacific
Solvents Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.2d 740,
741 (1948) (orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive
proclamations) (disapproved on other grounds in People v. Friend, 50
Cal.2d 570, 578, 327 P.2d 97, 102 (1958) ) ; Downer v. Grizely Livestock
& Land Co., 6 Cal. App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations). Section 451 makes the California law clear.

Rules of court. Judicial notice of the California Rules of Court is
required under subdivision (e). These rules, adopted by the Judicial
Council, are as binding on the parties as procedural statutes. Cantillon
v. Superior Court, 150 Cal. App.2d 184, 309 P.2d 890 (1957). See
Albermont Petroleum, Ltd. v. Cunningham, 186 Cal. App.2d 84, 9 Cal.
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dure promulgated by the United States Supreme Court are required to
be judicially noticed under subdivision (d).

The rules of the California and federal courts which are required to
be judicially noticed under subdivisions (¢) and (d) are, or should be,
familiar to the court or easily discoverable from materials readily
available to the court. However, this may not be true of the court rules
of sister states or other jurisdictions nor, for example, of the rules of
the various United States Courts of Appeals or local rules of a par-
ticular superior court. See Albermont Petroleum, Lid. v. Cunningham,
186 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Section 452 but is not re-
quired unless there is compliance with the provisions of Section 453.

State Bar Bules of Professional Conduct. The Rules of Professional
Conduct of the State Bar of California are, in effect, rules of the
Supreme Court, for they must be approved by that court. Barfon v.
State Bar, 209 Cal. 677, 289 Pac. 818 (1930). Subdivision (¢), there-
fore, requires the court to take judicial notice of these rules to the same
extent that it takes notice of other rules of court.

Words, phrases, and legal expressions. Subdivision (e) requires the
court to take judicial notice of ‘‘the true signification of all English
words and phrases and of all legal expressions.’’ This restates the same
matter covered in subdivision 1 of Code of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

“Universally known’’ facts. Subdivision (f) requires the court to
take judicial notice of indisputable facts and propositions universally
known. ‘‘Universally known’’ does not mean that every man on the
street has knowledge of such facts. A fact known among persons of

reasonable and average intelligence and knowledge will satisfy the
3—46607




1066 EVIDENCE CODE—JUDICIAL NOTICE

“‘universally known’’ requirement. Cf. People v. Tossetti, 107 Cal. App.
7, 12, 289 Pac. 881, 883 (1930).

Subdivision (f) should be contrasted with subdivisions (g) and (h)
of Seection 452, which provide for judicial notice of indisputable facts
and propositions that are matters of common knowledge or are capable
of immediate and accurate determination by resort to sources of rea-
sonably indisputable accuracy. Subdivisions (g) and (h) permit notice
of facts and propositions that are indisputable but are not ‘‘uni-
versally’’ known.

Judicial notice does not apply to facts merely because they are known
to the judge to be indisputable. The facts must fulfill the requirements
of subdivision (f) of Section 451 or subdivision (g) or (h) of Section
452, If a judge happens to know a fact that is not widely enough known
to be subject to judicial notice under this division, he may not ‘‘no-
tice’’ it.

It is clear under existing law that the court may judiecially notice
the matters specified in subdivision (f); it is doubtful, however, that
the court must notice them. See Varcoe v. Lee, 180 Cal. 338, 347, 181
Pac. 223, 227 (1919) (dictum). Since subdivision (f) covers universally
known faets, the parties ordinarily will expect the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely because the parties fail to make a formal request for judicial
notice.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

§ 452. Matters which may be judicially noticed

452. Judicial notice may be taken of the following matters
to the extent that they are not embraced within Section 451:

(a) The decisional, constitutional, and statutory law of any
state of the United States and the resolutions and private acts
of the Congress of the United States and of the Legislature of
this state.

(b) Regulations and legislative enactments issued by or
under the authority of the United States or any public entity
in the United States.

(e) Official acts of the legislative, executive, and judicial
departments of the United States and of any state of the
United States.

(d) Records of (1) any court of this state or (2) any court
of record of the United States or of any state of the United
States.

(e) Rules of court of (1) any court of this state or (2) any
court of record of the United States or of any state of the
United States.

(£) The law of an organization of nations and of foreign
nations and public entities in foreign nations,

(g) Facts and propositions that are of such common knowl-
edge within the territorial jurisdiction of the court that they
cannot reasonably be the subject of dispute.

(h) Facts and propositions that are not reasonably subject
to dispute and are capable of immediate and accurate determi-
nation by resort to sources of reasonably indisputable accuracy.
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Comment. Section 452 includes matters both of law and of fact. The
court may take judicial notice of these matters, even when not re-
quested to do so; it is required to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither known
to the court mor easily discoverable by it because the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the court with ‘‘sufficient information’’ for it to take judicial
notice, the ecourt must do so if proper notice has been given to each
adverse party. See EviDENCE CopE § 453. Thus, judicial notice of these
matters of law is mandatory only if counsel adequately discharges his
responsibility for informing the court as to the law applicable to the
case. The simplified process of judicial notice can then be applied to all
of the law applicable to the case, including such law as ordinances and
the law of foreign nations.

Although Section 452 extends the process of judicial notice to some
matters of law which the courts do not judicially notice under existing
law, the wider scope of such notice is balanced by the assurance that
the matter need not be judicially noticed unless adequate information
to support its truth is furnished to the court. Under Section 453, this
burden falls upon the party requesting that judicial notice be taken.
In addition, the parties are entitled under Section 455 to a reasonable
opportunity to present information to the court as to the propriety of
taking judicial notice and as to the tenor of the matter to be noticed.

Listed below are the matters that may be judicially noticed under
Section 452 (and must be noticed if the conditions specified in Seec-
tion 453 are met).

Low of sister states. Subdivision (a) provides for judicial notice of
the decisional, constitutional, and statutory law in foree in sister states.
California courts now take judicial notice of the law of sister states
under subdivision 3 of Section 1875 of the Code of Civil Procedure.
However, Section 1875 seems to preclude notice of sister-state law as
interpreted by the intermediate-appellate courts of sister states, whereas
Section 452 permits notice of relevant decisions of all sister-state courts.
If this be an extension of existing law, it is a desirable one, for the
courts of sister states generally can be considered as responsive to the
need for properly determining the law as are equivalent courts in
California. The existing law also is not clear as to whether a request
for judicial notice of sister-state law is required and whether judicial
notice is mandatory. On the necessity for a request for judicial notice,
see Comment, 24 Cav. L. Rev, 311, 316 (1936). On whether judicial
notice is mandatory, see In re Bartges, 44 Cal2d 241, 282 P.2d 47
(1955), and the opinion of the Supreme Court in denying a hearing
in Estate of Moore, 7 Cal. App.2d 722, 726, 48 P.2d 28, 29 (1935).

Law of territories and possessions of the United States. Subdivision
(a) also provides for judicial notice of the decisional, constitutional,
and statutory law in force in the territories and possessions of the
United States. See the broad definition of ‘‘state’’ in EvIDENCE CoDE
§ 220. It is not clear under existing California law whether this law is
treated as sister-state law or foreign law. See WITKIN, CALIFORNIA
EvipENcE § 45 (1958).
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Resolutions and private acts. Subdivision (a) provides for judicial
notice of resolutions and private acts of the Congress of the United
States and of the legislature of any state, territory, or possession of the
United States. See the broad definition of ‘‘state’’ in EvipENce CobE
§ 220.

The California law on this matter is not clear. Our courts are author-
ized by subdivision 8 of Code of Civil Procedure Section 1875 to take
judicial notice of private statutes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same subdivision. It is not clear
whether such notice is compulsory. It may be that judicial notice of a
private act pleaded in a eriminal action pursuant to Penal Code Sec- -
tion 963 is mandatory, whereas judicial notice of the same private act
may be discretionary when pleaded in a civil action pursuant to Section
459 of the Code of Civil Procedure.

Although no case in point has been found, California eourts probably
would not take judicial notice of a resolution or private act of a sister
state or territory or possession of the United States. Although Section
1875 is mot the exclusive list of the matters that will be judicially
noticed, the courts did not take judicial notice of a private statute
prior to the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447
(1867).

Regulations, ordinances, and stmilar legislative enactments. Subdi-
vision (b) provides for judicial notice of regulations and legislative
enactments adopted by or under the authority of the United States or
of any state, territory, or possession of the United States, including
public entities therein. See the broad definition of ‘‘public entity’’ in
Evience Cope § 200. The words ‘‘regulations and legislative enact-
ments’’ include such matters as ‘‘ordinances’’ and other similar legis-
lative enactments. Not all public entities legislate by ordinance.

This subdivision changes existing law. Under existing law, municipal
courts take judicial notice of ordinances in foree within their jurisdie-
tion. People v. Cowles, 142 Cal. App.2d Supp. 865, 867, 298 P.2d 732,
733-734 (1956) ; People v. Crittenden, 93 Cal. App.2d Supp. 871, 877,
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in a crim-
inal action pursuant to Penal Code Section 963 must be judicially no-
ticed. On the other hand, neither the superior court nor a district court
of appeal will take judicial notice in a eivil action of muniecipal or
county ordinances. Thompson v. Guyer-Hays, 207 Cal. App.2d 366, 24
Cal. Rptr. 461 (1962); County of Los Angeles v. Bartlett, 203 Cal.
App.2d 523, 21 Cal. Rptr. 776 (1962) ; Becerra v. Hochberg, 193 Cal.
App.2d 431, 14 Cal. Rptr. 101 (1961). It seems safe to assume that
ordinances of sister states and of territories and possessions of the
United States would not be judicially noticed under existing law.

Judicial notice of certain regulations of California and federal agen-
cies is mandatory under subdivision (b) of Section 451. Subdivision
(b) of Section 452 provides for judicial notice of California and fed-
eral regulations that are not included under subdivision (b} of Section
451 and, also, for judicial notice of regulations of other states and
territories and possessions of the United States.
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Both California and federal regulations have been judicially noticed
under subdivision 3 of Code of Civil Procedure Section 1875. 18 Car.
Jur.2d Ewvidence § 24. Although no case in point has been found, it is
unlikely that regulations of other states or of territories or possessions
of the United States would be judicially noticed under existing law.

Official acts of the legislative, executive, and judicial departments.
Subdivision (e) provides for judicial notice of the official acts of the
legislative, executive, and judicial departments of the United States and
any state, territory, or possession of the United States. See the broad
definition of “‘state’’ in Evipencr Cope § 220. Subdivision (¢) states
existing law as found in subdivision 3 of Code of Civil Procedure Sec-
tion 1875. Under this provision, the California courts have taken judi-
cial notice of & wide variety of administrative and executive acts, such
as proceedings and reports of the House Committee on Un-American
Activities, records of the State Board of Education, and records of a
county planning commission. See WirkIN, CALIFORNIA EVIDENCE § 49
(1958), and 1963 Supplement thereto.

Court records and rules of court. Subdivisions (d) and (e) provide
for judicial notice of the court records and rules of court of (1) any
court of this State or (2) any court of record of the United States or
of any state, territory, or possession of the United States. See the
broad definition of ‘‘state’’ in EvipEnce Coor § 220. So far as court
records are concerned, subdivision (d) states existing law. Flores v.
Arroyo, 56 Cal2d 492, 15 Cal. Rptr. 87, 364 P.2d 263 (1961). While
the provisions of subdivision (e) of Section 452 are broad enough to
include court records, specific mention of these records in subdivision
(d) is desirable in order to eliminate any uncertainty in the law on
this point. See the Flores case, supra.

Subdivision (e) may change existing law so far as judicial notice of
rules of court is concerned, but the provision is consistent with the
modern philosophy of judicial notice as indicated by the holding in
Flores v. Arroyo, supra. To the extent that subdivision (e) overlaps
with subdivisions (¢) and (d) of Section 451, notice is, of course,
mandatory under Section 451.

Foreign law. Subdivision (f) provides for judicial notice of the law
of organizations of nations, foreign nations, and public entities in for-
eign nations. See the broad definition of ‘‘publie entity’” in EVIDENCE
CobE § 200. Subdivision (f) should be read in connection with Sections
310, 311, 453, and 454. These provisions retain the substance of the exist-
ing law which was enacted in 1957 upon recommendation of the Cali-
fornia Law Revision Commission. Copg Civ. Proc. § 1875. See 1 CaL.
Liaw Revision ComMm’N, Rep., REc. & STUDIES, Recommendation and
Study Relating to Judicial Notice of the Law of Foreign Couniries at
I-1 (1957).

Subdivision (f) refers to ‘‘the law’’ of organizations of nations, for-
eign nations, and public entities in foreign nations. This makes all law,
in whatever form, subject to judicial notice.

Matters of ‘“‘common knowledge’’ and verifiable facts. Subdivision
(g) provides for judicial notice of matters of common knowledge
within the court’s territorial jurisdiction that are not subject to dispute.
¢“‘Perritorial jurisdietion,’’ in this context, refers to the county in which
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a superior court is located or the judicial district in which a municipal
or justice court is located. The fact of which notice is taken need not
be something physically located within the ecourt’s territorial jurisdic-
tion, but common knowledge of the fact must exist within the court’s
territorial jurisdietion. Subdivision (g) réflects existing case law.
Varcoe v. Lee, 180 Cal. 338, 181 Pac. 223 (1919); 18 CaL. Jur.2d
Evidence § 19 at 439-440. The California courts have taken judicial
notice of a wide variety of matters of common knowledge. WrTKIN,
CavrrorNiA EviDENCE §§ 50-52 (1958).

Subdivision (h) provides for judicial notice of indisputable facts
immediately ascertainable by reference to sources of reasonably indis-
putable accuracy. In other words, the facts need not be actually known
if they are readily ascertainable and indisputable. Sources of ‘‘rea-
sonably indisputable accuracy’’ include mnot only treatises, encyelo-
pedias, almanacs, and the like, but also persons learned in the subject
matter. This would not mean that reference works would be received
in evidence or sent to the jury room. Their use would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed.

Subdivisions (g) and (h) include, for example, facts which are ac-
cepted as established by experts and specialists in the natural, physical,
and social sciences, if those facts are of such wide acceptance that to
submit them to the jury would be to risk irrational findings. These
subdivisions include such matters listed in Code of Civil Procedure
Section 1875 as the ‘‘geographical divisions and political history of the
world.’’ To the extent that subdivisions (g) and (h) overlap subdivi-
sion (f) of Section 451, notice is, of course, mandatory under Section
451, .

The matters eovered by subdivisions (g) and (h) are included in
Section 452, rather than Section 451, because it seems reasonable to put
the burden on the parties to bring adequate information before the
court if judicial notice of these matters is to be mandatory. See Evi-
DENCE CoDE § 453 and the Comment thereto.

Under existing law, courts take judicial notice of the matters that
are included under subdivisions (g) and (h), either pursuant to Sec-
. tion 1875 of the Code of Civil Procedure or because such matters are
matters of common knowledge which are certain and indisputable.
WirkiN, CanirorNia EvipeEnce §§ 50-52 (1958). Notice of these matters
probably is not compulsory under existing law.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:
Public entity, see § 200

State, see § 220 .
Judicial notice of certain matters required, see § 451

§ 453. Compulsory judicial notice upon request
453. The trial court shall take judicial notice of any matter
specified in Section 452 if a party requests it and:
(a) Gives each adverse party sufficient notice of the request,
through the pleadings or otherwise, to enable such adverse
party to prepare to meet the request; and
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(b) Furnishes the court with sufficient information to en-
able it to take judicial notice of the matter.

Comment. Section 453 provides that the court must take judicial
notice of any matter specified in Section 452 if a party requests that
such notiece be taken, furnishes the court with sufficient information to
enable it to take judicial notice of the matter, and gives each adverse
party sufficient notice of the request to prepare to meet it.

Section 453 is intended as a safeguard and not as a rigid limitation
on the court’s power to take judicial notice. The section does not affect
the discretionary power of the court to take judicial notice under Sec-
tion 452 where the party requesting that judicial notice be taken fails
to give the requisite notice to each adverse party or fails to furnish
sufficient information as to the propriety of taking judicial notice or
as to the tenor of the matter to be noticed. Hence, when he considers it
appropriate, the judge may take judicial notice under Section 452 and
may consult and use any source of pertinent information, whether or
not furnished by the parties. However, where the matter noticed under
Section 452 is one that is of substantial consequence to the action—
even though the court may take judicial notice under Section 452
when the requirements of Section 453 have not been satisﬁed.—the
party adversely affected must be given a reasonable opportunity to
present information as to the propriety of taking judicial notice and
as to the tenor of the matter to be noticed. See EvibENCE CopE § 455
and the Comment thereto.

The ““notice’’ requirement. The party requesting the court to judi-
cially notice a matter under Section 453 must give each adverse party
sufficient notice, through the pleadings or otherwise, to enable him to
prepare to meet the request. In cases where the notice given does not
satisfy this requirement, the court may decline to take judicial notice.
A somewhat similar notice to the adverse parties is required under
subdivision 4 of Section 1875 of the Code of Civil Procedure when a
request for judicial notice of the law of a foreign country is made.
Section 453 broadens this existing requirement to cover all matters
specified in Section 452.

The notice requirement is an important one sinee judicial notice is
binding on the jury under Section 457. Accordingly, the adverse parties
should be given ample notice so that they will have an opportunity to
prepare to oppose the taking of judicial notice and to obtain informa-
tion relevant to the tenor of the matter to be noticed.

Since Section 452 relates to a wide variety of facts and law, the
notice requirement should be administered with flexibility in order to
insure that the policy behind the judicial notice rules is properly im-
plemented. In many cases, it will be reasonable to expect the notice
to be given at or before the time of the pretrial conference. In other
cases, matters of fact or law of which the court should take judicial
notice may come up at the trial. Section 453 merely requires reasonable
notice, and the reasonableness of the notice given will depend upon the
circumstances of the particular case.

The “‘sufficient information’’ requirement. Under Section 453, the
court is not required to resort to any sources of information not pro-
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vided by the parties. If the party requesting that judicial notice be
taken under Section 453 fails to provide the court with ‘‘sufficient in-
formation,’’ the judge may decline to take judicial notice. For example,
if the party requests the court to take judicial notice of the specific
gravity of gold, the party requesting that notice be taken must furnish
the judge with definitive information as to the specific gravity of gold.
The judge is not required to undertake the necessary research to de-
termine the fact, though, of course, he is not precluded from doing such
research if he so desires.

Section 453 does not define ‘‘sufficient information’’; this will neces-
sarily vary from case to case. While the parties will understandably
use the best evidence they can produce under the cireumstances, me-
chanical requirements that are ill-suited to the individual case should
be avoided. The court justifiably might require that the party request-
ing that judicial notice be taken provide expert testimony to clarify
especially difficult problems.

Burden on party requesting that judicial notice be taken. Where
a request is made to take judicial notice under Section 453, the court
may decline to take judicial notice unless the party requesting that
notice be taken persuades the judge that the matter is one that properly
may be noticed under Section 452 and also persuades the judge as to
the tenor of the matter to be noticed. The degree of the judge’s per-
suasion regarding a particular matter is determined by the subdivision
of Section 452 which authorizes judicial notice of the matter. For ex-
ample, if the matter is claimed to be a fact of common knowledge under
paragraph (g) of Section 452, the party must persuade the judge that
the fact is of such common knowledge within the territorial jurisdietion
of the court that it cannot reasonably be subject to dispute, i.e., that
no reasonable person having the same information as is available to
the judge could rationally disbelieve the fact. On the other hand, if
the matter to be noticed is a city ordinance under paragraph (b) of
Section 452, the party must persuade the judge that a valid ordinance
exists and also as to its tenor; but the judge need not believe that no
reasonable person could conclude otherwise.

Without regard to the evidence supplied by the party requesting
that judicial notice be taken, the judge’s determination to take judicial
notice of a matter specified in Section 452 will be upheld on appeal if
the matter was properly noticed. The reviewing court may resort to
any information, whether ar not available at the trial, in order to
sustain the proper taking of judicial notice. See Evipence CopE § 459.
On the other hand, even though a party requested that judicial notice
be taken under Section 453 and gave notice to each adverse party in
compliance with subdivision (a) of Section 453, the decision of the
judge not to take judicial notice will be upheld on appeal unless the
reviewing court determines that the party furnished information to
the judge that was so persuasive that no reasonable judge would have
refused to take judicial notice of the matter.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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§ 454. Information that may be used in taking judicial notice

454, (a) In determining the propriety of taking judicial
notice of a matter, or the tenor thereof :

(1) Any source of pertinent information, including the
advice of persons learned in the subject matter, may be con-
sulted or used, whether or not furnished by a party.

(2) Exclusionary rules of evidence do mot apply except
for Section 352 and the rules of privilege.

(b) Where the subject of judicial notice is the law of an
organization of nations, a foreign nation, or a public entity in
a foreign nation and the court resorts to the advice of persons
learned in the subject matter, such adviee, if not received in
open court, shall be in writing.

Comment. Since one of the purposes of judicial notice is to simplify
the process of proofmaking, the judge should be given considerable
latitude in deciding what sources are trustworthy. This section permits
the court to use any source of pertinent information, including the
advice of persons learned in the subject matter. It probably restates
existing law as found in Section 1875 of the Code of Civil Procedure.
See Estate of McNamara, 181 Cal. 82, 89-91, 183 Pac. 552, 555 (1919) ;
Rogers v. Cady, 104 Cal. 288, 290, 38 Pac. 81 (1804) (dictum); Tenta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article I1. Judicial Notice), 6 CaL. Law RevisioNn CoMM’N,
REp., REC. & STupies 801, 850-851 (1964).

Subdivision (b) preserves a limitation, now appearing in the next to
the last paragraph of Code of Civil Procedure Section 1875, on the form
in which expert advice on foreign law may be received.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:

Law, see § 160

Public entity, see § 200

Writing, see § 250
Exclusion of cumulative or unduly prejudicial evidence, see § 352
Privileges, see §§ 900-1070

§ 455. Opportunity to present information to court

455. With respect to any matter specified in Section 452
or in subdivision (f) of Section 451 that is of substantial con-
sequence to the determination of the action:

(a) If the trial court has been requested to take or has
taken or proposes to take judicial notice of such matter, the
court shall afford each party reasonable opportunity, before
the jury is instructed or before the cause is submitted for
decision by the court, to present to the court information rele-
vant to (1) the propriety of taking judicial notice of the mat-
ter and (2) the tenor of the matter to be noticed.

(b) If the trial court resorts to any source of information
not received in open court, including the advice of persons
learned in the subject matter, such information and its source
shall be made a part of the record in the action and the court
shall afford each party reasonable opportunity to meet such
information before judieial notice of the matter may be taken.




1074 EVIDENCE CODE—JUDICIAL NOTICE

Comment. Section 455 provides procedural safeguards designed to
afford the parties reasonable opportunity to be heard both as to the
propriety of taking judicial notice of a matter and as to the tenor of
the matter to be noticed. ‘

Subdivision (a). This subdivision guarantees to the parties a rea-
sonable opportunity to present information to the court as fo the
propriety of taking judicial notice and as to the tenor of the matter
to be noticed. In a jury case, the subdivision provides the parties with
an opportunity to present their information to the judge before a jury
instruction based on a matter judicially noticed is given. Where the
matter subject to judicial notice relates to a cause tried by the court,
the subdivision guarantees the parties an opportunity to dispute the
taking of judicial notice of the matter before the cause is submitted
for decision. If the judge does not discover that a matter should be
judicially noticed until after the cause is submitted for decision, he
may, of course, order the cause to be reopened for the purpose of
permitting the parties to provide him with information concerning the
matter.

Subdivision (a) is limited in its application to those matters specified
in subdivision (f) of Section 451 or in Section 452 that are of sub-
stantial consequence to the determination of the action, for it would
not be practicable to make the subdivision applicable to the other mat-
ters listed in Section 451 or to matters that are of inconsequential
significance.

‘What constitutes a ‘‘reasonable opportunity’’ to ‘‘present . . . in-
formation’’ will depend upon the complexity of the matter and its im-
portance to the case. For example, in a case where there is no dispute
as to the existence and validity of a city ordinance, no formal hearing
would be necessary to determine the propriety of taking judicial notice
of the ordinance and of its tenor. But, where there is a complex question
as to the tenor of foreign law applicable to the case, the granting of a
hearing under subdivision (a) would be mandatory. The New York
courts have so construed their judicial notice statute, saying that an
opportunity for a litizant to know what the deciding tribunal is con-
sidering and to be heard with respect to both law and fact is guaran-
teed by due process of law. Arams v. Arams, 182 Mise. 328, 182 Misc.
336, 45 N.Y.S.2d 251 (Sup. Ct. 1943).

Subdivision (b). If the court resorts to sources of information not
previously known to the parties, this subdivision requires that such
information and its source be made a part of the record when it relates
to taking judicial notice of a matter specified in subdivision (f) of Sec-
tion 451 or in Section 452 that is of substantial consequence to the
determination of the action. This requirement is based on a somewhat
similar requirement found in Code of Civil Procedure Section 1875
regarding the law of a foreign nation. Making the information and its
source a part of the record assures its availability for examination by
the parties and by a reviewing court. In addition, subdivision (b)
requires the court to give the parties a reasonable opportunity to meet
such additional information before judicial notice of the matter may
be taken.

[Law Revision Commission Comment (Recommendation, January 1965) }
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CROSS-REFERENCES
Definition :
Action, see § 105

§ 456. Noting for record denial of request to take judicial notice

456. If the trial court denies a request to take judicial
notice of any matter, the court shall at the earliest practicable
time so advise the parties and indicate for the record that it
has denied the request.

Comment. Section 456 requires the judge to advise the parties and
indicate for the record at the earliest practicable time any denial of a
request to take judicial notice of a matter. The requirement is imposed
in order to provide the parties with an adequate opportunity to submit
evidence on any matter as to which judicial notice was anticipated but
not taken. No comparable requirement is found in existing law. Com-
pare EvipENce Cope § 455 and the Comment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 457. Instructing jury on matter judicially noticed

457. If a matter judicially noticed is a matter which would
otherwise have been for determination by the jury, the trial
court may, and upon request shall, instruct the jury to accept
as a fact the matter so noticed.

Comment. Section 457 makes matters judicially noticed binding on
the jury and thereby eliminates any possibility of presenting to the
jury evidence disputing the fact as noticed by the court. The section is
limited to instruction on a matter that would otherwise have been for
determination by the jury; instruction of juries on matters of law is
not a matter of evidence and is covered by the general provisions of
law governing instruction of juries. The section states the substance of
the existing law as found in Code of Civil Procedure Section 2102.
See People v. Mayes, 118 Cal. 618, 625-626, 45 Pac. 860, 862 (1896) ;
Gallegos v. Union-Tribune Publishing Co., 195 Cal. App.2d 791, 797-
798, 16 Cal. Rptr. 185, 189-190 (1961).

[Law Revision Commission Comment (Recommendation, January 1965) 1

§ 458. Judicial notice by trial court in subsequent proceedings

458. The failure or refusal of the trial court to take ju-
dicial notice of a matter, or to instruet the jury with respeect
to the matter, does not preclude the trial court in subsequent
proceedings in the action from taking judicial notice of the
matter in accordance with the procedure specified in this di-
vision. '

Comment. This section provides that the failure or even the refusal
of the court to take judicial notice of a matter at the trial does not
bar the trial judge, or another trial judge, from taking judicial notice
of that matter in a subsequent proceeding, such as a hearing on a
motion for new trial or the like. Although no California case in point
has been found, it seems safe to assume that the trial judge has the
power to take judicial notice of a matter in subsequent proceedings,
gince the appellate court can properly take judicial notice of any
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matter that the trial court could properly notice. See People v.

Tossetti, 107 Cal. App. 7, 12, 289 Pac. 881, 883 (1930).

[Law Revision Commission Comment (Recommendation, J anuary 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105

§ 459. Judicial notice by reviewing court

459. (a) The reviewing court shall take judicial notice of
(1) each matter properly noticed by the trial court and (2)
each matter that the trial court was required to notice under
Section 451 or 453. The reviewing court may take judicial no-
tice of any matter specified in Section 452. The reviewing
court may take judicial notice of a matter in a tenor different
from that noticed by the trial court.

(b) In-determining the propriety of taking judicial notice
of a matter, or the tenor thereof, the reviewing court has the
same power as the trial court under Section 454.

(¢) When taking judicial notice under this section of a
matter specified in Section 452 or in subdivision (f) of Section
45] that is of substantial consequence to the determination of
the action, the reviewing court shall comply with the provi-
sions of subdivision (a) of Section 455 if the matter was not
theretofore judicially noticed in the action.

“(d) In determining the propriety of taking judicial notice
of a matter specified in Section 452 or in subdivision (f) of
Section 451 that is of substantial consequence to the determi-
nation of the action, or the tenor thereof, if the reviewing court
resorts to any source of information not received in open court
or not included 'in the record of the action, including the
advice of persons learned in the subject matter, the reviewing
court shall afford each party reasonable opportunity to meet
such information before judicial notice of the matter may be’
taken. ’

Comment, Section 459 sets forth a separate set of rules for the tak-
ing of judicial notice by a reviewing court.

Subdiwvision (a). Subdivision (a) requires that a reviewing court
take judicial notice of any matter that the trial court properly noticed
or was obliged to notice. This means that the matters specified in Sec-
tion 451 must be judicially noticed by the reviewing court even though
the trial court failed to take judicial notice of such matters. A matter
specified in Section 452 also must be judicially noticed by the reviewing
court if such matter was properly noticed by the trial court in the
exercise of its discretion or an appropriate request was made at the trial
level and the party making the request satisfied the conditions specified
in Section 453. However, if the trial court erred, the reviewing court
is not bound by the tenor of the notice taken by the trial court.

Having taken judicial notice of such a matter, the reviewing court
may or may not apply it in the particular case on appeal. The effect
to be given to matters judicially noticed on appeal, where the question
has not been raised below, depends on factors that are not evidentiary
in character and are not mentioned in this code. For example, the ap-
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pellate court is required to notice the matters of law mentioned in Sec-
tion 451, but it may hold that an error which the appellant has ‘‘in-
vited’’ is not reversible error or that points not urged in the trial
court may not be advanced on appeal, and refuse, therefore, to apply
the law to the pending case. These principles do not mean that the
appellate court does not take judicial notice of the applicable law;
they merely mean that, for reasons of policy governing appellate
review, the appellate court may refuse to apply the law to the case
before it.

In addition to requiring the reviewing court to judicially notice those
matters which the trial court properly noticed or was required to
notice, the subdivision also provides authority for the reviewing court
to exercise the same discretionary power to take judicial notice as is
possessed by the trial court.

Subdivision (b). The reviewing court may consult any source of
pertinent information for the purpose of determining the propriety of
taking judicial notice or the tenor of the matter to be noticed. This
includes, of course, the power to consult such sources for the purpose
of sustaining or reversing the taking of judicial notice by the trial
court. As to the rights of the parties when the reviewing court con-
sults such materials, see subdivision (d) and the Comment thereto.

Subdivision (¢). This subdivision provides the parties with the
same procedural protection when judicial notice is taken by the review-
ing court as is provided by Section 455(a).

Subdivision (d). This subdivision assures the parties the same pro-
cedural safeguard at the appellate level that they have in the trial
court: If the appellate court resorts to sources of information not in-
cluded in the record in the action or proceeding, or not received in open
court at the appellate level, either to gustain the tenor of the notice
taken by the trial court or to notice a matter in a tenor different from
that noticed by the trial court, the parties must be given a reasonable
opportunity to meet such additional information before judicial notice
of the matter may be taken. See EvibENcE CobE § 455 (b) and the
Comment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105

§ 460. Appointment of expert by court

460. Where the advice of persons learned in the subject
matter is required in order to enable the court to take judicial
notice of a matter, the court on its own motion or on motion
of any party may appoint one or more such persons to pro-
vide such advice. If the court determines to appoint such a
person, he shall be appointed and compensated in the manner
provided in Article 2 (commencing with Section 730) of
Chapter 3 of Division 6.

Comment. Section 460 makes it clear that a eourt may appoint ex-
perts on matters that are subject to judicial notice when the advice of
such persons is required in order to enable the eourt to také such




1078 EVIDENCE CODE—JUDICIAL NOTICE

notice. Such persons are to be appointed and compensated in the same
manner as expert witnesses are appointed and compensated under the
provisions of Evidence Code Sections 730-733. In the normal case, the
parties may be expected to produce the advice of experts if it is needed.
Section 460, however, enables the court to appoint experts in those cases
where the advice of an expert not identified with a party seems desir-
able.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1



DIVISION 5. BURDEN OF PROOF; BURDEN OF PRODUCING
EVIDENCE; PRESUMPTIONS AND INFERENCES

CHAPTER 1. BURDEN OF PROOF
Article 1. General

§ 500. Party who has the burden of proof
500. Except as otherwise provided by law, a party has the
burden of proof as to each fact the existence or nonexistence
of which is essential to the claim for relief or defense that he
is asserting.

Comment. As used in Section 500, the burden of proof means the
obligation of a party to produce a particular state of conviction in the
mind of the trier of fact as to the existence or nonexistence of a fact.
See EvipENCE CobE §§ 115, 190. If this requisite degree of conviction is
not achieved as to the existence of a particular fact, the trier of fact
must assume that the fact does not exist. MORGAN, Basic PrOBLEMS OPF
Eviener 19 (1957); 9 Wiamore, EviDENCE § 2485 (3d ed. 1940).
Usually, the burden of proof requires a party to convince the trier of
fact that the existence of a particular fact is more probable than its
nonexistence—a degree of proof usually described as proof by a pre-
ponderance of the evidence. EVIDENCE CooE § 115; WIiTRIN, CALIFOR-
~1A EvibENCE § 59 (1958). However, in some instances, the burden of
proof requires a party to produce a substantially greater degree of
belief in the mind of the trier of fact concerning the existence of the
fact—a burden usually deseribed by stating that the party must intro-
duce clear and convineing proof (WITKIN, CALIFORNIA EVIDENCE § 60
(1958)) or, with respect to the prosecution in a criminal case, proof
beyond a reasonable doubt (PENAL CopE § 1096).

The defendant in a criminal case sometimes has the burden of proof
in regard to a fact essential to negate his guilt. However, in such cases,
he usually is not required to persuade the trier of fact as to the exist-
ence of such fact; he is merely required to raise a reasonable doubt in
the mind of the trier of fact as to his guilt. EvibENcE CopE § 501;
People v. Bushion, 80 Cal. 160, 22 Pac. 127 (1889). If the defendant
produces no evidence eoncerning the fact, there is no issue on the
matter to be decided by the jury; hence, the jury may be instructed
that the nonexistence of the fact must be assumed. See, e.g., People v.
Harmon, 89 Cal. App.2d 55, 58, 200 P.2d 32, 34 (1948) (prosecution
for narcotics possession; jury instructed ‘‘that the burden of proof is
upon the defendant that he possessed a written prescription and that
in the absence of such evidence it must be assumed that he had no
such prescription’’). See also People v. Boo Doo Hong, 122 Cal. 606,
607, 55 Pac. 402, 403 (1898).

Section 1981 of the Code of Civil Procedure (superseded by Evi-
dence Code Section 500) provides that the party holding the affirmative
of the issue must produce the evidence to prove it and that the burden
of proof lies on the party who would be defeated if no evidence were
given on either side. This section has been criticized as establishing
a meaningless standard:

(1079)
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The ‘‘affirmative of the issue’’ lacks any substantial objective
meaning, and the allocation of the burden actually requires the
application of several rules of practice and policy, not entirely
consistent and not wholly reliable. [WrTKIN, CALIFORNIA EVIDENCE
§ 56 at 72-73 (1958).]

That the burden is on the party having the affirmative [or] that a
party is not required to prove a negative . . . is no more than a
play on words, since practically any proposition may be stated in
either affirmative or negative form. Thus a plaintiff’s exercise of
ordinary care equals absence of contributory negligence, in the
minority of jurisdictions which place this element in plaintiff’s
case. In any event, the proposition seems simply not to be so.
[Cleary, Presuming and Pleading: An Essay on Juristic Imma-
turity, 12 Stan. L. Rev. 5, 11 (1959).]

“‘The basic rule, which covers most situations, is that whatever facts
a party must affirmatively plead he also has the burden of proving.’’
WrrkiN, CALIFoRNIA EvIDENCE § 56 at 73 (1958). Section 500 follows
this basic rule. However, Section 500 is broader, applying to issues not
necessarily raised in the pleadings.

Under Section 500, the burden of proof as to a particular fact is
normally on the party to whose case the fact is essential. ‘‘[W]hen a
party seeks relief the burden is upon him to prove his case, and he
cannot depend wholly upon the failure of the defendant to prove his
defenses.’”’ Cal. Employment Comm’n v. Malm, 59 Cal. App.2d 322,
323, 138 P.2d 744, 745 (1943). And, ‘‘as a general rule, the burden
is on the defendant to prove new matter alleged as a defense . . . R
even though it requires the proof of a negative.”” Wilson v. California
Ceni. R.E., 94 Cal. 166, 172, 29 Pac. 861, 864 (1892).

Section 500 does not attempt to indicate what facts may be essential
to a particular party’s claim for relief or defense. The facts that must
be shown to establish a cause of action or a defense are determined
by the substantive law, not the law of evidence.

The general rule allocating the burden of proof applies ‘‘except as
otherwise provided by law.’’ The exception is included in recognition
of the fact that the burden of proof is sometimes allocated in a manner
that is at variance with the general rule. In determining whether the
normal allocation of the burden of proof should be altered, the courts
consider a number of factors: the knowledge of the parties concerning
the particular fact, the availability of the evidence to the parties, the
most desirable result in terms of public policy in the absence of proof
of the particular fact, and the probability of the existence or non-
existence of the fact. In determining the incidence of the burden of
proof, ‘‘the truth is that there is not and cannot be any one general
solvent for all cases. It is merely a question of policy and fairness based
on experience in the different situations.”” 9 WiaMore, EVIDENCE § 2486
at 275 (3d ed. 1940).

Under existing California law, certain matters have been called
‘‘ presumptions’’ even though they do not fall within the definition con-
tained in Code of Civil Procedure Section 1959 (superseded by BEvi-
dence Code Section 600). Both Section 1959 and Evidence Code Sec-
tion 600 define a presumption to be an assumption or conclusion of fact
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that the law requires to be drawn from the proof or establishment of
some other fact. Despite the statutory definition, subdivisions 1 and 4
of Code of Civil Procedure Section 1963 (superseded by Sections 520
and 521 of the Evidence Code) provide presumptions that a person is
innocent of crime or wrong and that a person exercises ordinary care
for his own concerns. Similarly, some cases refer to a presumption of
sanity. It is apparent that these so-called presumptions do not arise
from the establishment or proof of a fact in the action. In fact, they are
not presumptions at all but are preliminary allocations of the burden
of proof in regard to the particular issue. This preliminary allocation
of the burden of proof may be satisfied in particular cases by proof of
a fact giving rise to a presumption that does affect the burden of proof.
For example, the initial burden of proving negligence may be satisfied
in a particular case by proof that undamaged goods were delivered to
a bailee and that such goods were lost or damaged while in the bailee’s
possession. Upon such proof, the bailee would have the burden of proof
as to his lack of negligence. George v. Bekins Van & Storage Co., 33
Cal.2d 834, 205 P.2d 1037 (1949). Cf. Coum. CopE § 7403.

Because the assumptions referred to above do not meet the definition
of a presumption contained in Section 600, they are mot continued in
this code as presumptions. Instead, they appear in the next article in
several sections allocating the burden of proof on specific issues. See
Artiele 2 (Sections 520-522).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Burden of proof, see § 115

Law, see § 160
Proof of guilt beyond reasonable doubt, see § 501

§ 501. Burden of proof in criminal action generally
501. Insofar as any statute, except Section 522, assigns the
burden of proof in a criminal action, such statute is subject
to Penal Code Section 1096.

Comment. A statute assigning the burden of proof may require the
party to whom the burden is assigned to raise a reasonable doubt
in the mind of the trier of fact or to persuade the trier of faet by a
preponderance of evidence, by clear and convineing proof, or by proof
beyond a reasonable doubt. See Evipence CopE § 115.

Sections 520-522 (which assign the burden of proof on specific issues)
may, at times, assign the burden of proof to the defendant in a eriminal
action. Elsewhere in the codes are other sections that either specifically
allocate the burden of proof to the defendant in a criminal action or
have been construed to allocate the burden of proof to the defense.
For example, Health and Safety Code Section 11721 provides specific-
ally that, in a prosecution for the use of narcotics, it is the burden
of the defense to show that the narcotics were administered by or under
the direction of a person licensed to prescribe and administer narcoties.
Health and Safety Code Section 11500, on the other hand, prohibits
the possession of narcoties but provides an exception for narcotics pos-
sessed pursuant to a prescription. The courts have construed this seec-
tion to place the burden of proof on the defense to show that the excep-
tion applies and that the narcotics were possessed pursuant to a
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prescription. People v. Marschalk, 206 Cal. App.2d 346, 23 Cal. Rptr.
743 (1962) ; People v. Bill, 140 Cal. App. 389, 392-394, 35 P.2d 645,
647-648 (1934).

Section 501 is intended to make it clear that the statutory alloca-
tions of the burden of proof appearing in this chapter and elsewhere
in the codes are subject to Penal Code Section 1096, which requires
that a eriminal defendant be proved guilty beyond a reasonable doubt,
i.e., that the statutory allocations do not (except on the issue of in-
sanity) require the defendant to persuade the trier of fact of his
innocence. Under Evidence Code Section 522, as under existing law,
the defendant must prove his insanity by a preponderance of the evi-
dence. People v. Daugherty, 40 Cal.2d 876, 256 P.2d 911 (1953). How-
ever, where a statute allocates the burden of proof to the defendant
on any other issue relating to the defendant’s guilt, the defendant’s
burden, as under existing law, is merely to raise a reasonable doubt
as to his guilt. People v. Bushion, 80 Cal. 160, 22 Pac. 127 (1889).
Section 501 also makes it clear that, when a statute assigns the burden
of proof to the prosecution in a criminal action, the prosecution must
discharge that burden by proof beyond a reasonable doubt.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Burden of proof, see § 115

Criminal action, see § 130
Statute, see § 230

§ 502. Instructions on burden of proof

502. The court on all proper occasions shall instruet the
jury as to which party bears the burden of proof on each issue
and as to whether that burden requires that a party raise a
reasonable doubt concerning the existence or nonexistence of
a fact or that he establish the existence or nonexistence of a
fact by a preponderance of the evidence, by clear and convine-
ing proof, or by proof beyond a reasonable doubt.
Comment. Section 502 supersedes subdivision 5 of Code of Civil Pro-
cedure Section 2061.
[Law Revision Commission Comment (Recommendation, January 1965) ]
N CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Proof, see § 190

Article 2. Burden of Proof on Specific Issues

§ 520. Claim that person guilty of crime or wrongdoing

520. The party claiming that a person is guilty of crime or
wrongdoing has the burden of proof on that issue.

Comment. Section 520 restates the substance of and supersedes sub-
division 1 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

. CROSS-REFERENCES
Definitions :
Burden of proof, see § 115
Person, see § 175
Proof of guilt beyond reasonable doubt, see § 501
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§ 521. Claim that person did not exercise care

521. The party claiming that a person did not exercise a
requisite degree of care has the burden of proof on that issue.

Comment. Section 521 supersedes the presumption in subdivision 4
of Code of Civil Procedure Section 1963. Under existing law, the
presumption is considered ‘‘evidence’’; while under the Evidence Code,
it is not. See EvipENCE CobE § 600 and the Comment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]
. CROSS-REFERENCES
Definitions ;

Burden of proof, see § 115
Person, see § 175

§ 522. Claim that person is or was insane

522. The party claiming that any person, including him-
self, is or was insane has the burden of proof on that issue.

Comment. Section 522 codifies an allocation of the burden of proof
that is frequently referred to in the cases as a presumption. See, e.g.,
People v. Daugherty, 40 Cal.2d 876, 899, 256 P.2d 911, 925-926 (1953).
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :
Burden of proof, see § 115

CHAPTER 2. BURDEN OF PRODUCING EVIDENCE

§ 550. Party who has the burden of producing evidence

550. (a) The burden of producing evidence as to a par-
ticular fact is on the party against whom a finding on that
fact would be required in the absence of further evidence.

(b) The burden of producing evidence as to a particular
fact is initially on the party with the burden of proof as to
that fact.

Comment. Section 550 deals with the allocation of the burden of pro-
ducing evidence. At the outset of the case, this burden will coincide with
‘the burden of proof. 9 WiamorE, EvipENCE § 2487 at 279 (3d ed. 1940).
However, during the course of the trial, the burden may shift from one
party to another, irrespective of the incidence of the burden of proof.
For example, if the party with the initial burden of producing evidence
establishes a fact giving rise to a presumption, the burden of producing
evidence will shift to the other party, whether or not the presumption
is one that affects the burden of proof. In addition, a party may intro-
duce evidence of such overwhelming probative force that no person
could reasonably disbelieve it in the absence of countervailing evidence,
in which case the burden of producing evidence would shift to the op-
posing party to produce some evidence. These principles are in aceord
with well-settled California law. See discussion in WITKIN, CALIFORNIA
EvibENnce §§ 53-56 (1958). See also 9 Wiamore, EVIDENCE § 2487 (3d
ed. 1940). ‘

[Law Revision Commission Comment (Recommendation, January 1965) ]



1084 EVIDENCE CODE—BURDENS OF PROOF AND PRESUMPTIONS

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Burden of proof, see § 115
Evidence, see § 140

CHAPTER 3. PRESUMPTIONS AND INFERENCES

Article 1. General

§ 600. Presumption and inference defined

600. (a) A presumption is an assumption of fact that the
law requires to be made from another fact or group of facts
found or otherwise established in the action. A presumption
is not evidence.

(b) An inference is a deduction of fact that may logically
and reasonably be drawn from another fact or group of facts
found or otherwise established in the action.

Comment. The definition of a presumption in Section 600 is sub-
stantially the same as that contained in Code of Civil Procedure Section
1959: “ A presumption is a deduction which the law expressly direets
to be made from particular facts.”’ Section 600 was derived from Rule
13 of the Uniform Rules of Evidence and supersedes Code of Civil Pro-
cedure Section 1959.

The second sentence of subdivision (a) may be unnecessary in light
of the definition of ‘‘evidence’’ in Section 140—‘testimony, writings,
material objeets, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact.”’ Presumptions, then,
are not ‘‘evidence’’ but are conclusions that the law requires to be
drawn (in the absence of a sufficient contrary showing) when some
other fact is proved or otherwise established in the action.

Nonetheless, the second sentence has been added here to repudiate
specifically the rule of Smellie v. Southern Pac. Co., 212 Cal. 540, 29%
Pac. 529 (1931). That case held that a presumption is evidence that
must be weighed against conflicting evidence; and in Scott v. Burke,
39 Cal.2d 388, 247 P.2d 313 (1952), the Supreme Court held that con-
flicting presumptions must be weighed against each other. These deci-
sions require the jury to perform an intellectually impossible task. The
jury is required to weigh the testimony of witnesses and other evidence
as to the circumstances of a particular event against the fact that the
law requires an opposing coneclusion in the absence of contrary evidence
and to determine which ‘‘evidence’’ is of greater probative forece. Or
else, the jury is required to accept the fact that the law requires twe
opposing conclusions and to determine which required conclusion is of
greater probative foree. ‘

Moreover, the doctrine that a presumption is evidence imposes upon
the party with the burden of proof a much higher burden of proof than
is warranted. For example, if a party with the burden of proof has a
presumption invoked against him and if the presumption remains in the
case as evidence even though the jury believes that he has produced a
preponderance of the evidence, the effect is that he must produce some
additional but unascertainable quantum of proof in order to dispel the
effect of the presumption. See Scott v. Burke, 39 Cal.2d 388, 405-406,
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247 P.2d 313, 323-324 (1952) (dissenting opinion). The doctrine that a
presumption is evidence gives no guidance to the jury or to the parties
as to the amount of this additional proof. The most that should be ex-
pected of a party in a civil case is that he prove his case by a prepon-
derance of the evidence (unless some specific presumption or rule of
law requires proof of a particular issue by clear and convincing evi-
dence). The most that should be expected of the prosecution in a erim-
inal case is that it establish the defendant’s guilt beyond a reasonable
doubt. To require some additional quantum of proof, unspecified and
uncertain in amount, to dispel a presumption which persists as evi-
dence in the case unfairly weights the scales of justice against the party
with the burden of proof.

To avoid the confusion engendered by the doctrine that a presump-
tion is evidence, this code describes ‘‘evidence’’ as the matters pre-
sented in judicial proceedings and uses presumptions solely as devices
to aid in determining the facts from the evidence presented.

The definition of ‘‘inference’’ in subdivision (b) restates in substance
the definition contained in Code of Civil Procedure Sections 1958 and
1960. Under the Evidence Code, an inference is not itself evidence; it
is the result of reasoning from evidence,

In the sections that follow, the Evidence Code classifies presumptions
and lists a number of specific presumptions. Some presumptions that
have been listed in the Code of Civil Procedure have not been listed
as presumptions in the Evidence Code. But the fact that a statutory
presumption has been repealed will not preclude the drawing of any
appropriate inferences from the facts that would have given rise to the
presumption. And, in appropriate cases, the court may instruct the jury
on the propriety of drawing particular inferences.

[Legislative Committee Comment (Assembly J., Apr. 6, 1985) ]
CROSS-REFERENCES
Definitions :

Action, see § 105

Evidence, see § 140

Law, see § 160
Bffect of presumption establishing element of crime, see § 607

Prima facie evidence, see §
See also the Cross-References under Sections 601, 602, 630, 660

§ 601. Classification of presumptions

601. A presumption is either condlusive or rebuttable.
Every rebuttable presumption is either (a) a presumption
affecting the burden of producing evidence or (b) a presump-
tion affecting the burden of proof.

Comment. Under existing law, some presumptions are conclusive.
The court or jury is required to find the existence of the presumed fact
regardless of the strength of the opposing evidence. The conclusive pre-
sumptions are specified in Section 1962 of the Code of Civil Procedure
(superseded by Article 2 (Sections 620-624) of this chapter).

Under existing law, too, all presumptions that are not conclusive are
rebuttable presumptions. Cope Civ. Proc. § 1961 (superseded by Evi-
DENCE CopE § 601). However, the existing statutes make no attempt to
classify the rebuttable presumptions.
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For several decades, courts and legal scholars have wrangled over
the purpose and function of presumptions. The view espoused by Pro-
fessors Thayer (THAYER, PRELIMINARY TREATISE oN EvipENCE 313-352
(1898)) and Wigmore (9 WieMORE, EVIDENCE §§ 2485-2491 (3d ed.
1940)), accepted by most courts (see Morgan, Presumptions, 10 Rurt-
GERs L. REv. 512, 516 (1956)), and adopted by the American Law In-
stitute’s Model Code of Evidence, is that a presumption is a prelimi-
nary assumption of fact that disappears from the case upon the intro-
duction of evidence sufficient to sustain a finding of the nonexistence
of the presumed fact. In Professor Thayer’s view, a presumption
merely reflects the judicial determination that the same conclusionary
fact exists so frequently when the preliminary fact exists that, once the
preliminary fact is established, proof of the conclusionary fact may be
dispensed with unless there is actually some contrary evidence:

Many facts and groups of facts often recur, and when a body of
men with a continuous tradition has earried on for some length of
time this process of reasoning upon facts that often repeat them-
selves, they cut short the process and lay down a rule. To such
facts they affix, by a general declaration, the character and opera-
tion which common experience has assigned to them. [THAYER,
PrELiMINARY TrREATISE ON EviDENCE 826 (1898).]

Professors Morgan and MeCormick argue that a presumption should
shift the burden of proof to the adverse party. MoreaN, SoME PROBLEMS
oF Proor 81 (1956) ; McCormick, EVIDENCE § 317 at 671-672 (1954).
They believe that presumptions are created for reasons of policy and
argue that, if the policy underlying a presumption is of sufficient weight
to require a finding of the presumed fact when there is no contrary
evidence, it should be of sufficient weight to require a finding when the
mind of the trier of fact is in equilibrium, and, a fortiori, it should be
of sufficient weight to require a finding if the trier of fact does mnot
believe the contrary evidence.

The classification of presumptions in the Evidence Code is based on
a third view suggested by Professor Bohlen in 1920. Bohlen, The Effect
of Rebuttable Presumptions of Law Upon the Burden of Proof, 68
U. Pa. L. Rev. 307 (1920). Underlying the presumptions provisions
of the Evidence Code is the conclusion that the Thayer view is cor-
rect as to some presumptions, but that the Morgan view is right as to
others. The fact is that presumptions are created for a variety of rea-
sons, and no single theory or rationale of presumptions can deal ade-
quately with all of them. Hence, the Evidence Code classifies all rebut-
table presumptions as either (1) presumptions affecting the burden of
producing evidence (essentially Thayer presumptions), or (2) pre-
sumptions affecting the burden of proof (essentially Morgan presump-
tions).

Sections 603 and 605 set forth the criteria by which the two classes
of rebuttable presumptions may be distinguished, and Sections 604,
606, and 607 prescribe their effect. Articles 3 and 4 (Sections 630-668)
classify many presumptions found in California law; but many other
presumptions, both statutory and common law, must await classifica-
tion by the courts in accordance with the criteria contained in Sections
603 and 605.
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The classification scheme contained in the Evidence Code follows a
distinetion that appears in the California cases. Thus, for example, the
courts have at times held that presumptions do not affect the burden
of proof. Estate of Eakle, 33 Cal. App.2d 379, 91 P.2d 954 (1939)
(presumption of undue influence) ; Valentine v. Provident Mut. Life
Ins. Co., 12 Cal. App.2d 616, 55 P.2d 1243 (1936) (presumption of
death from seven years’ absence). And at other times the courts have
held that certain presumptions do affect the burden of proof. Estate of
Nickson, 187 Cal. 603, 203 Pac. 106 (1921) (‘‘clear and convincing
proof’’ required to overcome presumption of community property) ;
Estate of Walker, 180 Cal. 478, 181 Pac. 792 (1919) (““clear and satis-
factory proof’’ required to overcome presumption of legitimacy). The
cases have not, however, explicitly recognized the distinetion, nor have
they applied it consistently. Compare Estate of Eakle, supra (pre-
sumption of undue influence does not affect burden of proof), with
Estate of Witt, 198 Cal. 407, 245 Pac. 197 (1926) (presumption of
undue influence must be overcome with ‘‘the clearest and most satis-
factory evidence’’). The Evidence Code clarifies the law relating to
presumptions by identifying the distinguishing factors, and it provides
a measure of certainty by classifying a number of specific presumptions.
[Law Reyision Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES

Conclusive presumptions, see §§ 620-624
Definition :
Presumption, see § 600
Presumﬁ%tion%aﬁecting the burden of producing evidence, see §§ 603, 604, 607,

Presumptions affecting the burden of proof, see §§ 605-607, 660668
Prima facie evidence, see § 602

§ 602. Statute making one fact prima facie evidence of another fact
602. A statute providing that a fact or group of facts is
prima facie evidence of another fact establishes a rebuttable
presumption.

Comment. Section 602 indicates the construction to be given to the
large number of statutes scattered through the codes that state that
one fact or group of facts is prima facie evidence of another fact. See,
e.g., Aaric. Cope § 18, Com. Cope § 1202, REv. & Tax. CopE § 6714.
In some instances, these statutes have been enacted for reasons of
publie policy that require them to be treated as presumptions affecting
the burden of proof. See People v. Schwartz, 31 Cal.2d 59, 63, 187 P.2d
12, 14 (1947); People v. Mahoney, 13 Cal.2d 729, 732-733, 91 P.2d
1029, 1030-1031 (1939). It seems likely, however, that in many in-
stances such statutes are not intended to affect the burden of proof but
only the burden of producing evidence. Section 602 provides that these
statutes are o be regarded as rebuttable presumptions. Hence, unless
some specific language applicable to the particular statute in question
indicates whether it affects the burden of proof or only the burden of
producing evidence, the courts will be required to elassify these statutes
as presumptions affecting the burden of proof or the burden of pro-
ducing evidence in accordance with the criteria set forth in Sections
603 and 605.

[Law Revision Commission Comment (Recommendation, January 1965) 1
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CROSS-REFERENCES

Copies of Spanish title papers as prima facie evidence, see § 1605
Deed pursuant to court process as prima facie evidence, see § 1603
Definitions :

Rebuttable presumption, see § 601

Statute, see § 230
Official certificate of purchase as prima facie evidence, see § 1604
Official record as prima facie evidence, see § 1600
Patent for mineral lands as prima facie evidence, see § 1602
See also the Cross-References under Sections 630,

§ 603. Presumption affecting the burden of producing evidence defined

603. A presumption affecting the burden of producing evi-
dence is a presumption established to implement no public
policy other than to facilitate the determination of the par-
ticular action in which the presumption is applied.

Comment, Sections 603 and 605 set forth the criteria for determin-
ing whether a particular presumption is a presumption affecting the
burden of producing evidence or a presumption affecting the burden of
proof. Many presumptions are classified in Articles 3 and 4 (Sections
630-668) of this chapter. In the absence of specific statutory classifica-
tion, the courts may determine whether a presumption is a presumption
affecting the burden of producing evidence or a presumption affecting
the burden of proof by applying the standards contained in Sections
603 and 605.

Section 603 describes those presumptions that are not based on any
public policy extrinsie to the action in which they are invoked. These
presumptions are designed to dispense with unnecessary proof of faects
that are likely to be true if not disputed. Typically, such presumptions
are based on an underlying logical inference. In some cases, the pre-
sumed fact is so likely to be true and so little likely to be disputed
that the law requires it to be assumed in the absence of contrary evi-
dence. In other cases, evidence of the nonexistence of the presumed
fact, if there is any, is so much more readily available to the party
against whom the presumption operates that he is not permitted to
argue that the presumed fact does not exist unless he is willing to
produce such evidence. In still other cases, there may be no direct
evidence of the existence or nonexistence of the presumed fact; but,
because the case must be decided, the law requires a determination
that the presumed fact exists in light of common experience indicating
that it usually exists in such cases. Cf. BOHLEN, STUDIES IN THE Liaw
" oF TorTs 644 (1926). Typical of such presumptions are the presump-
tion that a mailed letter was received (Section 641) and presumptions
relating to the authenticity of documents (Sections 643-645).

The presumptions described in Section 603 are not expressions of
policy; they are expressions of experience. They are intended solely
to eliminate the need for the trier of fact to reason from the proven
or established fact to the presumed fact and to forestall argument over
the existence of the presumed fact when there is no evidence tending
to prove the nonexistence of the presumed fact.

[Law Revision Commission Comment (Recommendation, January 1965) ; technieal
correction—Senate J., Apr. 21, 1965]
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.. CROSS-REFERENCES
Definitions :
Action, see § 105
Burden of producing evidence, see § 110
Presumption, see §
Presumptions affecting the burden of producing evidence, see §§ 630-645
See also the Cross-References under Section 630

§ 604. Effect of presumption affecting burden of producing evidence

604. The effect of a presumption affecting the burden of
producing evidence is to require the trier of fact to assume
the existence of the presumed fact unless and until evidence
is introduced which would support a finding of its nonexist-
ence, in which case the trier of fact shall determine the exist-
ence or nonexistence of the presumed fact from the evidence
and without regard to the presumption. Nothing in this section
shall be construed to prevent the drawing of any inference
that may be appropriate. ‘

Comment. Section 604 describes the manner in which a presumption
affecting the burden of producing evidence operates. Such a presump-
tion is merely a preliminary assumption in the absence of contrary
evidence, i.e., evidence sufficient to sustain a finding of the nonexist-
ence of the presumed fact. If contrary evidence is introduced, the trier
of fact must weigh the inferences arising from the facts that gave rise
to the presumption against the contrary evidence and resolve the con-
flict. For example, if a party proves that a letter was mailed, the trier of
fact is required to find that the letter was received in the absence of
any believable contrary evidence. However, if the adverse party denies
receipt, the presumption is gone from the case. The trier of fact must
then weigh the denial of receipt against the inference of receipt arising
from proof of mailing and decide whether or not the letter was received.

If a presumption affecting the burden of producing evidence is relied
on, the judge must determine whether there is evidence sufficient to
sustain a finding of the nonexistence of the presumed fact. If there is
such evidence, the presumption disappears and the judge need say
nothing about it in his instructions. If there is not evidence sufficient to
sustain a finding of the nonexistence of the presumed fact, the judge
should instruct the jury concerning the presumption. If the basic fact
from which the presumption arises is established (by the pleadings, by
stipulation, by judicial notice, ete.) so that the existence of the basic
fact is not a question of fact for the jury, the jury should be instrueted
that the presumed fact is also established. If the basic fact is a ques-
tion of fact for the jury, the judge should charge the jury that, if it
finds the basic fact, the jury must also find the presumed fact. Moraav,
Basic ProsrLEMs oF EVIDENCE 36-38 (1957). ‘

Of course, in a criminal case, the jury has the power to disregard
the judge’s instructions and find a defendant guilty of a lesser crime
than that shown by the evidence or acquit a defendant despite the facts
established by the undisputed evidence. Cf. People v. Powell, 34 Cal.2d
196, 208 P.2d 974 (1949) ; Pike, What Is Second Degree Murder in Cali-
fornia?, 9 So. CaL. L. Rev. 112, 128-132 (1936). Nonetheless, the jury
should be instructed on the rules of law applicable, including those
rules of law called presumptions. The fact that the jury may choose to




1090 EVIDENCE CODE—BURDENS OF PROOF AND PRESUMPTIONS

disregard the applicable rules of law should not affect the nature of the
instructions given. See People v. Lem You, 97 Cal. 224, 32 Paec. 11
(1893) ; People v. Macken, 32 Cal. App.2d 31, 89 P.2d 173 (1939).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

a CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
EBvidence, see § 140

Inference, see § 600

Presumption, see g 600

Trier of fact, see § 285

§ 605. Presumption affecting the burden of proof defined

605. A presumption affecting the burden of proof is a pre-
sumption established to implement some public policy other
than to facilitate the determination of the particular action in
which the presumption is applied, such as the policy in favor
of the legitimacy of children, the validity of marriage, the
stability of titles to property, or the security of those who
entrust themselves or their property to the administration of
others.

Comment. Section 605 describes a presumption affecting the burden
of proof. Such presumptions are established in order to carry out or to
effectuate some public policy other than or in addition to the policy
of facilitating the trial of actions.

Frequently, presumptions affecting the burden of proof are designed
to facilitate determination of the action in which they are applied.
Superficially, therefore, such presumptions may appear merely to be
presumptions affecting the burden of producing evidence. What makes
a presumption one affecting the burden of proof is the fact that there
is always some further reason of policy for the establishment of the
presumption. It is the existence of this further basis in policy that
distinguishes a presumption affecting the burden of proof from a pre-
sumption affecting the burden of producing evidence. For example,
the presumption of death from seven years’ absence (Section 667)
exists in part to facilitate the disposition of actions by supplying a
rule of thumb to govern certain cases in which there is likely to be
no direet evidence of the presumed fact. But the policy in favor of
distributing estates, of settling titles, and of permitting life to proceed
normally at some time prior to the expiration of the absentee’s normal
life expectancy (perhaps 30 or 40 years) that underlies the presump-
tion indieates that it should be a presumption affecting the burden of
proof.

Frequently, too, a presumption affecting the burden of proof will
have an underlying basis in probability and logical inference. For
example, the presumption of the validity of a ceremonial marriage
may be based in part on the probability that most marriages are valid.
However, an underlying logical inference is not essential. In fact, the
lack of an underlying inference is a strong indication that the pre-
sumption affects the burden of proof. Only the needs of public policy
can justify the direction of a particular assumption that is not war-
ranted by the application of probability and common experience to
the known facts. Thus, the total lack of any inference underlying the
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presumption of the negligence of an employer that arises from his
failure to secure the payment of workmen’s compensation (LaBor CODE
§ 3708) is a clear indication that the presumption is based on public
policy and affects the burden of proof. Similarly, the fact that the
presumption of death from seven years’ absence may conflict directly
with the logical inference that life continues for its normal expectancy
is an indieation that the presumption is based on public policy and,
hence, affects the burden of proof.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES ‘

Definitions :

Action, see § 105

Burden of proof, see § 115

600

Presumption, see §
Presumptions affecting the burden of proof, see §§ 660-668

§ 606. Effect of presumption affecting burden of proof

606. The effect of a presumption affecting the burden of
proof is to impose upon the party against whom it operates the
burden of proof as to the nonexistence of the presumed fact.

Comment. Section 606 describes the manner in which a presumption
affecting the burden of proof operates. In the ordinary case, the party
against whom it is invoked will have the burden of proving the non-
existence of the presumed fact by a preponderance of the evidence.
Certain presumptions affecting the burden of proof may be overcome
only by clear and convincing proof. When such a presumption is
relied on, the party against whom the presumption operates will have
a heavier burden of proof and will be required to persuade the trier
of fact of the nonexistence of the presumed fact by proof ‘¢ ‘sufficiently
strong to command the unhesitating assent of every reasonable mind.’ ”’
Sheehan v. Sullivan, 126 Cal. 189, 193, 58 Pac. 543, 544 (1899).

If the party against whom the presumption operates already has
the same burden of proof as to the nonexistence of the presumed fact
that is assigned by the presumption, the presumption can have no
effect on the case and no instruction in regard to the presumption
should be given. See Speck v. Sarver, 20 Cal.2d 585, 590, 128 P.2d 16,
19 (1942) (dissenting opinion by Traynor, J.); Morgan, Insiructing
the Jury Upon Presumptions and Burden of Proof, 47 Harv. L. REv. 59,
69 (1933). If the evidence is not sufficient to sustain a finding of the
nonexistence of the presumed fact, the judge’s instructions will be
the same as if the presumption were merely a presumption affecting
the burden of producing evidence, See the Comment to Section 604.
If there is evidence of the nonexistence of the presumed fact, the
judge should instruct the jury on the manner in which the presump-
tion affects the factfinding process. If the basic fact from which the
presumption arises is so established that the existence of the basic fact
is not a question of fact for the jury (as, for example, by the pleadings,
by judicial notice, or by stipulation of the parties), the judge should
instruct the jury that the existence of the presumed fact is to be
assumed until the jury is persuaded to the contrary by the requisite
degree of proof (proof by a preponderance of the evidence, clear and
convineing proof, ete.). See McCormick, EviDENCE § 317 at 672 (1954).
If the basic fact is a question of fact for the jury, the judge should
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instruet the jury that, if it finds the basie fact, it must also find the
presumed fact unless persuaded of the nonexistence of the presumed
fact by the requisite degree of proof. MoraAN, Basic PrRoBLEMS oF EvI-
DENCE 38 (1957).

In a eriminal case, a presumption affecting the burden of proof may
be relied upon by the prosecution to establish an element of the crime
with which the defendant is charged. The effect of the presumption on
the factfinding process and the nature of the instructions in such a case
are described in Section 607 and the Comment thereto. On other issues,
a presumption affecting the burden of proof will have the same effect
in a criminal case as it does in a civil case, and the instructions will be
the same.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definition :

Burden of proof, see § 115-
Effect of presumption that establishes element of crime, see § 607

§ 607. Effect of certain presumptions in a criminal action

607. When a presumption affecting the burden of proof
operates in a criminal action to establish presumptively any
fact that is essential to the defendant’s guilt, the presumption
operates only if the facts that give rise to the presumption
have been found or otherwise established beyond a reasonable
doubt and, in such case, the defendant need only raise a rea-
sonable doubt as to the existence of the presumed fact.

Comment. If a presumption affecting the burden of proof is relied
upon by the prosecution in a criminal case to establish a fact essential
to the defendant’s guilt, the defendant will not be required to overcome
the presumption by clear and convincing evidence or even by a pre-
ponderance of the evidence; the defendant will be required merely to
raise a reasonable doubt as to the existence of the presumed fact. This
is the effect of a presumption in a criminal case under existing law.
People v. Hardy, 33 Cal.2d 52, 198 P.2d 865 (1948) ; People v. Scott, 24
Cal.2d 774, 151 P.2d 517 (1944) ; People v. Agnew, 16 Cal.2d 655, 107
P.2d 601 (1940).

Instructions in criminal eases on presumptions affecting the burden
of proof will be similar to the instructions given on presumptiofs and
on issues where the defendant has the burden of proof under existing
law. Where no evidence has been introduced to show the nonexistence
of the presumed fact, the court should instruct the jury that, if it finds
beyond a reasonable doubt the facts giving rise to the presumption, it
should also find the presumed fact. Where some evidence of the non-
existence of the presumed fact has been introduced, the court should
instruet the jury that, if it finds beyond a reasonable doubt the facts
giving rise to the presumption, it should also find the presumed fact
unless the contrary evidence has raised a reasonable doubt as to the
existence of the presumed fact. Cf. People v. Hardy, 33 Cal.2d 52, 6364,
198 P.2d 865, 871-872 (1948) ; People v. Agnew, 16 Cal.2d 655, 661-667,
107 P.24 601, 603—-607 (1940) ; People v. Martina, 140 Cal. App.2d 17,
25, 294 P.2d 1015, 1019 (1956). The judge must be careful to specify
that a presumption is rebutted by any evidence that raises a reasonable
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doubt as to the presumed fact. In the absence of this qualification, the
jury may be led to believe that the defendant has the burden of disproof
of the presumed fact by a preponderance of the evidence and the
instruction will be erroneous. People v. Agnew, 16 Cal.2d 655, 107 P.2d
601 (1940). Cf. People v. Hardy, 33 Cal.2d 52, 198 P.2d 865 (1948).

Of course, in a criminal case, the jury may choose to disregard the
instructions relating to presumptions. But this should not affect the
duty of the court to instruct the jury on the rules of law, including
presumptions, applicable to the case. See the Comment to Section 604.

Section 607 does not apply to the ‘‘presumption’’ of sanity. Under
the Evidence Code, the burden of proof on the issue of sanity is allo-
cated by Section 522, and there is no ‘‘presumption’’ of sanity. See
Evience CopE § 522 and the Comment thereto. Hence, notwithstanding
the provisions of Section 607, a defendant who pleads insanity has the
burden of proving by a preponderance of the evidence that he was
insane. See the Comment to Section 501,
[Legislative Committee Comment (Senate J., Apr. 21, 1965)]

CROSS-REFERENCES

Definitions::

Burden of proof, see § 115

Criminal action, see § 130
Presumption affecting the burden of proof, see § 605

Article 2. Conclusive Presumptions

§ 620. Conclusive presumptions
620. The presumptions established by this article, and all
other presumptions declared by law to be conclusive, are con-
clusive presumptions.

Comment. This article supersedes and continues in effect without
substantive change the provisions of subdivisions 2, 3, 4, and 5 of
Section 1962 of the Code of Civil Procedure. Other statutes not listed
in this article also provide conclusive presumptions. -See, e.g., CviL
Cope § 3440, There may also be a few nonstatutory conclusive pre-
sumptions. See WrTrIN, CALIFORNIA EvmENCE § 63 (1958).

Conclusive presumptions are not evidentiary rules so much as they
are rules of substantive law. Hence, the Commission has not recom-
mended any substantive revision of the conclusive presumptions con-
tained in this article. '

[Law Revision Commission Comment (Recommendation, Jatuary 1965) ]
CROSS-REFERENCES
Definitions :

Law, see § 160
Presumption, see § 600

§ 621. Legitimacy
621. Notwithstanding any other provision of law, the issue
of a wife cohabiting with her husband, who is not impotent,
is conclusively presumed to be legitimate.
Comment. Section 621 restates and supersedes subdivision 5 of Code
of Civil Procedure Section 1962.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definition :
Law, see § 140
Rebuttable presumption of legitimacy, see § 661

§ 622. Facts recited in written instrument
622. The facts recited in a written instrument are conclu-
sively presumed to be true as between the parties thereto, or
their successors in interest; but this rule does not apply to the
recital of a consideration.
Comment. Section 622 restates and supersedes subdivision 2 of Code
of Civil Procedure Section 1962,

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 623. Estoppel by own statement or conduct

623. Whenever a party has, by his own statement or con-
duct, intentionally and deliberately led another to believe a
particular thing true and to act upon such belief, he is not, in
any litigation arising out of such statement or conduet, per-
mitted to contradict it.

Comment. Section 623 restates and supersedes subdivision 3 of Code
of Civil Procedure Section 1962.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:

Conduct, see § 125
Statement, see § 225

§ 624. Estoppel of tenant to deny fitle of landlord

624. A tenant is not permitted to deny the title of his
landlord at the time of the commencement of the relation.

Comment. Section 624 restates and supersedes subdivision 4 of Code
of Civil Procedure Section 1962.

[Law Revision Commission Comment (Recommendation, January 1965) ]

Article 3. Presumptions Affecting the Burden of Producing Evidence

§ 630. Presumptions affecting the burden of producing evidence
630. The presumptions established by this article, and all
other rebuttable presumptions established by law that fall
within the criteria of Section 603, are presumptions affecting
the burden of producing evidence.

Comment. Article 3 sets forth a list of presumptions, recognized in
existing law, that are classified here as presumptions affecting the
burden of producing evidence. The list is not exhaustive. Other pre-
sumptions affecting the burden of producing evidence may be found
in other codes. Others will be found in the common law. Specific
statutes will classify some of these, but some must await classification
by the courts. The list here, however, will eliminate any uncertainty
as to the proper classification for the presumptions in this article.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Acknowledged writings and official writings presumed genuine, see §§ 1450-1454
Copy of official writing as prima facie evidence, see § 1530
Definitions:
Law, see § 160
Presumption, see § 600
Effect of presumption affecting burden of producing evidence, see § 604
Official record of writing as prima facie evidence, see § 1532
Prima facie evidence, see §

§ 631. Money delivered by one to another
"~ 631. Money delivered by one to another is presumed to
have been due to the latter.
Comment. Section 631 restates and supersedes the presumption in
subdivision 7 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 632. Thing delivered by one to another
632. A thing delivered by one to another is presumed to
have belonged to the latter.
Comment. Section 632 restates and supersedes the presumption in
subdivision 8 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 633. Obligation delivered up to the debtor
633. An obligation delivered up to the debtor is presumed
to have been paid.
Comment. Section 633 restates and supersedes the presumption in
subdivision 9 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 634. Person in possession of order on himself
634. A person in possession of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the thing aecordingly.
Comment. Section 634 restates and supersedes the presumption
found in subdivision 13 of Code of Civil Procedure Section 1963,
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

Definition :
Person, see § 175

§ 635. Obligation possessed by creditor
635. An obligation possessed by the creditor is presumed
not to have been paid.
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Comment. The presumption in Section 635 is a common law pre-
sumption recognized in the California ecases. E.g., Light v. Stevens,
159 Cal. 288, 113 Pac. 659 (1911).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 636. Payment of earlier rent or installments

636. The payment of earlier rent or installments is pre-
sumed from a receipt for later rent or installments.

Comment. Section 636 restates and supersedes the presumption in
subdivision 10 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 637. Ownership of things possessed

637. The things which a person possesses are presumed to
be owned by him.

Comment. Section 637 restates and supersedes the presumption found
in subdivision 11 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition :
Person, see § 175

§ 638. Ownership of property by person who exercises acts of ownership

638. A person who exercises acts of ownership over prop-
erty is presumed to be the owner of it.

Comment. Section 638 restates and supersedes the presumption found
in subdivision 12 of Code of Civil Procedure Section 1963. Subdivision
12 of Code of Civil Procedure Section 1963 provides that a presumption
of ownership arises from common reputation of ownership. This is
inaccurate, however, for common reputation is not admissible to prove
private title to property. Berniaud v. Beecher, 76 Cal. 394, 18 Pac. 598
(1888) ; Stmons v. Inyo Cerro Gordo Co., 48 Cal. App. 524, 192 Pae.
144 (1920).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Classifieation and effect of presumption, see §§ 604, 630
Definitions:

Person, see § 175

Property, see § 185

§ 639. Judgment correctly determines rights of parties
639. A judgment, when not conclusive, is presumed to cor-
rectly determine or set forth the rights of the parties, but
there is no presumption that the facts essential to the judg-
ment have been correctly determined.
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Comment. Section 639 restates and supersedes the presumption
found in subdivision 17 of Code of Civil Procedure Section 1963. The
presumption involved here is that the judgment correctly determines
that one party owes another money, or that the parties are divorced,
or their marriage has been annulled, or any similar rights of the
parties. The presumption does not apply to the facts underlying the
judgment. For example, a judgment of annulment is presumed to
determine correctly that the marriage is void. Clark v. City of Los
Angeles, 187 Cal. App.2d 792, 9 Cal. Rptr. 913 (1960). However, the
judgment may 16t be used to establish presumptively that one of the
parties was guilty of fraud as against some third party who is not
bound by the judgment.

In a few cases, a judgment may be used as evidence of the facts
necessarily determined by the judgment. See, e.g., EvipEnce Cope §§
1300-1302. But, even in those cases, the judgments do not presumptively
establish the facts determined; they are merely evidence.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Judgment as hearsay evidence, see §§ 1300-1302

§ 640. Writing truly dated
640. A writing is presumed to have been truly dated.

Comment. Section 640 restates and supersedes the presumption in
subdivision 23 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, J aliuary 1965) 1

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definition :
Writing, see § 250
§ 641. Letter received in ordinary course of mail _
641. A letter correctly addressed and properly mailed is
presumed to have been received in the ordinary course of mail.
Comment. Section 641 restates and supersedes the presumption in
subdivision 24 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 642. Conveyance by person having duty to convey real property
642. A trustee or other person, whose duty it was to convey
real property to a particular person, is presumed to have
actually conveyed to him when such preyumption is necessary
to perfect title of such person or his successor in interest.
Comment. Section 642 restates and supersedes the presumption in
subdivision 37 of Code of Civil Procedure Section 1963. :

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definitions :
Person, see § 176
Real property, see § 2056
4—46607
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§ 643. Authenticity of ancient document

643. A deed or will or other writing purporting to create,
terminate, or affect an interest in real or personal property is
presumed to be authentic if it:

(a) Is at least 30 years old;

(b) Is in such condition as to create no suspicion concern-
ing its authenticity ;

(¢) Was kept, or if found was found, in a place where
such writing, if authentic, would be likely to be kept or
found ; and

(d) Has been generally acted upon as authentic by persons
having an interest in the matter.

Comment. Section 643 restates and supersedes the presumption
found in subdivision 34 of Code of Civil Procedure Section 1963.
Although the statement of the ancient documents rule in Section 1963
requires the document to have been acted upon as if genuine before
the presumption applies, some recent cases have not insisted upon this
requirement. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d
274 (1956). The requirement that the document be acted upon as
genuine is, in substance, a requirement of the possession of property
by those persons who would be entitled to such possession under the
document if it were genuine. See 7 WieMORE, EVIDENCE §§ 2141, 2146
(3d ed. 1940) ; Tentative Recommendation and a Study Relaling to
the Uniform Rules of Evidence (Article I1X. Authentication and Con-
tent of Writings), 6 CaL. Law Reviston Comm’N, REP., REC. & STUDIES
101, 135-137 (1964). Giving the ancient documents rule a presumptive
effect—i.e., requiring a finding of the authenticity of an ancient docu-
ment—seems justified when it is a dispositive instrument and the per-
sons interested in the matter have acted upon the instrument for a
period of at least 30 years as if it were genuine. Evidence which is not
of this strength may be sufficient in particular cases to warrant an
inference of genuineness and thus justify the admission of the docu-
ment into evidence, but the presumption should be confined to those
cases where the evidence of genuineness is not likely to be disputed.
See 7 WiaMorE, EviDENCE § 2146 (3d ed. 1940). Accordingly, Section
643 limits the presumptive application of the ancient documents rule
to dispositive instruments.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definitions:

Person, see § 175

Personal property, see § 180

Real property, see § 2056

Writing, see § 250

§ 644. Book purporting to be published by public authority
644. A book, purporting to be printed or published by

public authority, is presumed to have been so printed or
published.
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Comment. Section 644 restates and supersedes the presumption in
subdivision 35 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 645. Book purporting to contain reports of cases
645. A book, purporting to contain reports of cases ad-
judged in the tribunals of the state or nation where the book
is published, is presumed to contain correct reports of such
cases.
Comment. Section 645 restates and supersedes the presumption
found in subdivision 36 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition :
State, see § 220

Article 4. Presumptions Affecting the Burden of Proof

§ 660. Presumptions affecting the burden of proof

660. The presumptions established by this article, and all
other rebuttable presumptions established by law that fall
within the criteria of Section 605, are presumptions affecting
the burden of proof.

Comment. In some cases it may be difficult to determine whether a
particular presumption is a presumption affecting the burden of proof
or a presumption affecting the burden of producing evidence. To
avoid uncertainty, it is desirable to classify as many presumptions
as possible. Article 4 (§§ 660-668), therefore, lists several presumptions
that are to be regarded as presumptions affecting the burden of proof.
The list is not exclusive. Other statutory and common law presump-
tions that affect the burden of proof must await classification by the
courts.

[Law Revision Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Definition :
Law, see § 160
Effect of presumption affecting the burden of proof, see § 606
Hospital records, affidavit attached to copy presumed true, see § 1562
Privileged communications, presumption of confidentiality, see § 917

§ 661. Legitimacy :
661. A child of a woman who is or has been married, bor
during the marriage or within 300 days after the dissolution
thereof, is presumed to be a legitimate child of that marriage.
This presumption may be disputed only by the people of the
State of California in a eriminal action brought under Section
270 of the Penal Code or by the husband or wife, or the de-
scendant of one or both of them. In a civil action, this presump-
tion may be rebutted only by clear and convineing proof.
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Comment. Section 661 restates and supersedes the presumption
found in Sections 193, 194, and 195 of the Civil Code and subdivision
31 of Code of Civil Procedure Section 1963 as these sections have been
interpreted by the courts.

Civil Code Section 194 provides a presumption of legitimacy for
children born within ten months after the dissolution of a marriage. The
courts have said that the ten-month period referred to is actually 300
days. Estate of McNamara, 181 Cal. 82, 183 Paec. 552 (1919). Hence,
the more accurate time period has been substituted for the ten-month
period referred to in Section 194.

As under existing law, the presumption may be overcome only by
clear and convincing proof. Kusior v. Silver, 54 Cal.2d 603, 7 Cal.
Rptr. 129, 354 P.2d 657 (1960).

Of course, this presumption can be applied only when the conclusive
presumption of legitimacy stated in Seetion 621 is inapplicable. Kustor
v. Silver, 54 Cal.2d 603, 7 Cal, Rptr. 129, 354 P.2d 657 (1960).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS- REFERENCES

Blood tests to determine paternity, see §§ 890-89
Classification and effect of i)resumphon, see gg 606, 660
Conclusive presumption of legitimacy, see §
Definitions :

Civil action, see § 120

Criminal action, see § 130

Proof, see § 190

§ 662. Owner of legal title to property is owner of beneficial title
662. The owner of the legal title to property is presumed
to be the owner of the full beneficial title. This presumption
may be rebutted only by clear and convincing proof.

Comment. Section 662 codifies a common law presumption recog-
nized in the California cases. The presuinption may be overcome only
by clear and convincing proof. Olson v. Olson, 4 Cal.2d 434, 437, 49
P.2d 827, 828 (1935); Rench v. McMullen, 82 Cal. App.2d 872, 187
P.2d 111 (1947).

[Law Revision Commission Comment (Recommehdation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 646, 660
Definitions :

Proof, see § 190

Property, see § 185

§ 663. Ceremonial marriage
663. A ceremonial marrlage is presumed to be valid.
Comment. Section 663 codifies a common law presumption recog-
nized in the California cases. Estate of Hughson, 173 Cal. 448, 160
Pac. 548 (1916) ; Wilcox v. Wilcoz, 171 Cal. 770, 155 Pac. 95 (1916);
Freeman 8.8. Co. v. Pillsbury, 172 F.2d 321 (9th Cir. 1949).
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660
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§ 664. Official duty regularly performed
664. It is presumed that official duty has been regularly
performed. This presumption does not apply on an issue as to
the lawfulness of an arrest if it is found or otherwise estab-
lished that the arrest was made without a warrant.

Comment. - The first sentence of Section 664 restates and supersedes
subdivision 15 of Code of Civil Procedure Section 1963.

Under existing law, there is a common law presumption that an arrest
made without a warrant is unlawful. People v. Agnew, 16 Cal.2d 655,
107 P.2d 601 (1940). Under this common law presumption, if a person
arrests another without the color of legality provided by a warrant,
the person making the arrest must prove the circumstances that justi-
fied the arrest without a warrant. Badillo v. Supérior Court, 46 Cal.2d
269, 294 P.2d 23 (1956) ; Dragna v. White, 45 Cal.2d 469, 471, 289 P.2d
428, 430 (1955) (‘‘Upon proof of [arrest without process] the burden
is on the defendants to prove justification for the arrest.’’). The second
sentence of Section 664 makes it clear that the presumption of regular
performance of official duty is inapplicable whenever facts have been
established that give rise to the common law presumption regarding
the illegality of an arrest made without a warrant. S
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660

§ 665. Ordinary consequences of voluntary act
665. A person is presumed to intend the ordinary conse-
quences of his voluntary act. This presumption is inapplicable
in a eriminal action to establish the specific intent of the
defendant where specific intent is an element of the crime
charged.

Comment. Section 665 restates and supersedes the presumption in
subdivision 3-0f Code of Civil Procedure Section 1963. The second
sentence in this section also appears in Section 668 (restating the pre-
sumption in subdivision 2 of Code of Civil Procedure Section 1963).
These sentences reflect the fact that it is error to rely on these pre-
sumptions when specific intent is in issue in a criminal case. See People
v. Snyder, 15 Cal.2d 706, 104 P.2d 639 (1940) ; People v. Maciel, 71 Cal.
App. 213, 234 Pac. 877 (1925).

[Legislative Commitiee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660
Definition :
Person, see § 176

§ 666. Judicial action lawful exercise of jurisdiction
666. Any court of this state or the United States, or any
court of general jurisdiction in any other state or nation, or
any judge of such a court, acting as such, is presumed to have
acted in the lawful exercise of its jurisdiction. This presump-
tion applies only when the act of the coyrt or judge is under
collateral attack.
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Comment. .Section 666 restates and supersedes the presumption in
subdivision 16 of Code of Civil Procedure Section 1963. Under existing
law, the presumption applies only to courts of general jurisdiction; the
presumption has been held inapplicable to a superior court in Califor-
nia when acting in a special or limited jurisdiction. Estate of Sharon,
179 Cal. 447, 177 Pae. 283 (1918). The presumption also has been held
inapplicable to courts of inferior jurisdiction. Sanios v. Dondero, 11
Cal. App.2d 720, 54 P.2d 764 (1936). There is no reason to perpetuate
this distinetion insofar as the courts of California and of the United
States are concerned. California’s municipal and justice courts are
served by able and conscientious judges and are no more likely to act
beyond their jurisdiction than are the superior courts. Moreover, there
is no reason to suppose that a superior court or a federal court is less
respectful of its jurisdiction when acting in a limited capacity (for ex-
ample, as a juvenile court) than it is when acting in any other capacity.
Section 666, therefore, applies to any court or judge of any court of
California or of the United States. So far as other states are concerned,
the distinetion is still applicable, and the presumption applies only to
courts of general jurisdiction.

Under Section 666, as under existing law, the presumption applies
only when the act of the court or judge is under collateral attack. See
City of Los Angeles v. Glassell, 203 Cal. 44, 262 Pac. 1084 (1928).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660
Definitions :

Criminal action, see § 130

State, see § 220

§ 667. Death of person not heard from in seven years

667. A person not heard from in seven years is presumed
to be dead.
Comment. Section 667 restates and supersedes the presumption in
subdivision 26 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660

§ 668. Unlawful intent
668. An unlawful intent is presumed from the doing of an
unlawful act. This presumption is inapplicable in a eriminal
action to establish the specific intent of the defendant where
specific intent is an element of the crime charged.

Comment. Section 668 restates and supersedes the presumption in
subdivision 2 of Code of Civil Procedure Section 1963. See the Comment
to Section 665.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Clagssification and effect of presumption, see §§ 606, 660
Definition :
Criminal action, see § 130




DIVISION 6. WITNESSES

CROSS-REFERENCES

Expert and other opinion testimony, see §§ 800-897

Number of witnesses to prove fact, see § 411

Preliminary determinations on admissibility of evidence, see §§ 400-406
Privileges, see §§ 900-1070

CHAPTER 1. COMPETENCY

§ 700. General rule as to competency
700. Except as otherwise provided by statute, every person
is qualified to be a witness and no person is disqualified to
testify to any matter.

Comment. Section 700 makes it clear that all grounds for disqualifi-
cation of witnesses must be based on statute. There can be no nonstat-
utory grounds for disqualification. The section is similar to and
supersedes Section 1879 of the Code of Civil Procedure, which provides
that ‘‘all persons . . . who, having organs of sense, can perceive, and
perceiving, can make known their perceptions to others, may be wit-
nesses.”’

Just as Code of Civil Procedure Section 1879 is limited by various
statutory restrictions on the competency of witnesses, the broad rule
stated in Section 700 is also substantially qualified by statutory restrie-
tions appearing in the Evidence Code and in other California codes.
See, e.g., EvipENce CobE § 701 (mental or physical capacity to be a
witness), § 702 (requirement of personal knowledge), § 703 (judge
as a witness), § 704 (juror as a witness), §§900-1070 (privileges),
§ 1150 (continuing existing law limiting use of juror’s evidence con-
cerning jury misconduct); VEmicLE Cobe § 40804 (speed trap evi-
dence).

[Law Revision Commission Comment (Recommendation, January 1965) technieal

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Defendant in criminal case, privilege not to be called as a witness and not to testify,
see
Definition :
Statute, see § 230
Judge as witness, see § 703
Juror as witness, see §§ 704, 1150
Mental or physical incapacity to be witness, see § 701
Personal knowledge requirement, see § 7
Spouse, privilege not to be called as witness and not to testify, see §§ 970-973

§ 701. Disqualification of witness

701. A person is disqualified to be a witness if he is:

(a) Incapable of expressing himself concerning the matter
so as to be understood, either directly or through interpreta-
tion by one who can understand him; or

(b) Incapable of understanding the duty of a witness to tell
the truth.

Comment. Under existing law, the competency of a person to be a
witness is a question to be determined by the court and depends upon
his capacity to understand the oath and to perceive, recollect, and

(1103)
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communicate that which he is offered to relate. ‘¢“Whether he did per-
ceive accurately, does recollect, and is communicating accurately and
truthfully are questions of credibility to be resolved by the trier of
fact.”” People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d 974, 981
(1957).

Under the Evidence Code, too, the competency of a person to be a
witness is a question to be determined by the court. See EviDENCE CoDE
§ 405 and the Comment thereto. However, Section 701 requires the
court to determine only the prospective witness’ capacity to communi-
cate and his understanding of the duty to tell the truth. The missing
qualifications—the capacity to perceive and to recollect—are deter-
mined in a different manner. Because a_ witness, qualified under Sec-
tion 701, must have personal knowledge of the facts to which he testi-
fies (Section 702), he must, of course, have the capacity to perceive and
to recollect those facts. But the court may exclude the testimony of
a witness for lack of personal knowledge only if no jury could rea-
sonably find that he has such knowledge. See EvibENcE Cope § 403
and the Comment thereto. Thus, the Evidence Code has made a per-
son’s capacity to perceive and to recollect a condition for the admis-
sion of his testimony concerning a particular matter instead of a con-
dition for his competency to be a witness. And, under the Evidence
Code, if there is evidence that the witness has those capacities, the
determination whether he in faet perceived and does recollect is left
to the trier of fact. See EvipeEncE CopE §§ 403 and 702 and the Com-
ments thereto. :

Although Section 701 modifies the existing law with respect to
determining the competency of witnesses, it seems unlikely that the
change will have much practical significance. Theoretically, Section
701 may permit children and persons suffering from mental impair-
ment to testify in some instances where they are now disqualified from
testifying; in practice, however, the California courts have permitted
children of very tender years and persons with mental impairment
to testify. See WiTkiN, CarirorNia EvipEnce §§ 389, 390 (1958). See
also Bradburn v. Peacock, 135 Cal. App.2d 161, 164-165, 286 P.2d 972,
974 (1955) (reversible error to preclude a child from testifying without
conducting a votr dire examination to determine his competency: ‘‘We
cannot say that no child of 3 years and 3 months is capable of receiving
just impressions of the facts that a mam whom he knows in a truck
which he knows ran over his little sister. Nor can we say that no child
of 3 years and 3 months would remember such facts and be able to
relate them truly at the age of 5.’ (Emphasis in original.)); People
v. McCaughan, 49 Cal.2d 409, 317 P.2¢ 974 (1957) (indicating that
c¢ommitted mental patients may be competent witnesses). For further
discussion, see Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Article IV. Witnesses), 6 Can. Law
Reviston Comm’N, REp., REc. & Stupres 701, 709-710 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES

Determination of whether witness disqualified, see § 405
See also the Cross-References under Section 700
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§ 702. Personal knowledge of witness

702. (a) Subject to Section 801, the testimony of a witness
concerning a particular matter is inadmissible unless he has
personal knowledge of the matter. Against the objection of
a party, such personal knowledge must be shown before the
witness may testify concerning the matter.

(b) A witness’ personal knowledge of a matter may be
shown by any otherwise admissible evidence, including his
own testimony.

Comment. Section 702 states the general requirement that a witness
must have personal knowledge of the facts to which he testifies. ‘‘Per-
sonal knowledge’’ means a present recollection of an impression de-
rived from the exercise of the witness’ own senses. 2 WieMORE, Evi-
DENCE § 657 at 762 (3d ed. 1940). Cf. EvipEnce Copk § 170, defining
‘‘pereeive.’’ Section 702 restates the substance of and supersedes Code
of Civil Procedure Section 1845.

Except to the extent that experts may give opinion testimony not
based on personal knowledge (see EvipEnceE Cobe § 801), the require-
ment of Section 702 is applicable to all witnesses, whether expert or
not. Certain additional qualifications that an ' expert witness must
possess are set forth in Article 1 (commencing with Section 720) of
Chapter 3.

Under existing law, as under Section 702, an objection must be made
to the testimony of a witness who does not have personal knowledge;
but, if there is no reasonable opportunity to object before the testi-
mony is given, a motion to strike is appropriate after lack of knowledge
has been shown. Fildew v. Shattuck & Nimmo Warchouse Co., 39 Cal.
App. 42, 46, 177 Pac. 866, 867 (1918) (objection to question properly
sustained when foundational showing of personal knowledge was not
made) ; Sneed v. Marysville Gas & Elec. Co., 149 Cal. 704, 709, 87 Pac.
376, 378 (1906) (error to overrule motion to strike testimony after
lack of knowledge shown on cross-examination); Parker v. Smith, 4
Cal. 1056 (1854) (testimony properly stricken by court when lack of
knowledge shown on cross-examination).

If a timely objection is made that a witness lacks personal knowledge,
the court may not receive his testimony subject’ to the condition that
evidence of personal knowledge be supplied later in the trial. Seection
702 thus limits the ordinary power of the court with respect to the
order of proof. See EviDENCE CobE § 403(b). See also EvipEnce Cope

§ 320.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :

Evidence, see § 140
Determination of whether witness has personal knowledge, see § 403
Opinion testimony as to sanity, see
Opinion testimony generally, see §§ 800.
Past memory recorded, see §§ 1237, 1238
Refreshing memory, see § 7
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§ 703. Judge as witness

703. (a) Before the judge presiding at the trial of an
action may be called to testify in that trial as a witness, he
shall, in proceedings held out of the presence and hearing of
the jury, inform the parties of the information he has con-
cerning any fact or matter about which he will be called to
testify.

(b) Against the objection of a party, the judge presiding
at the trial of an action may not testify in that trial as a
witness. Upon such objection, the judge shall declare a mistrial
and order the action assigned for trial before another judge.

(¢) The calling of the judge presiding at a trial to testify in
that trial as a witness shall be deemed a consent to the granting
of a motion for mistrial, and an objection to such calling of a
judge shall be deemed a motion for mistrial.

(d) In the absence of objection by a party, the judge
presiding at the trial of an action may testify in that trial as
a witness.

Comment. Under existing law, a judge may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another
judge. CopE Civ. Proc. § 1883 (superseded by EvieEnce Cobe §§ 703
and 704). But see People v. Connors, 77 Cal. App. 438, 450-457, 246
Pae. 1072, 1076-1079 (1926) (dictum) (abuse of discretion for the pre-
siding judge to testify to important and necessary facts).

Section 703, however, precludes the judge from testifying if a party
objects. Before the judge may be called to testify in a civil or eriminal
action, he must diselose to the parties out of the presence and hearing
of the jury the information he has concerning the case. After such dis-
closure, if no party objeets, the judge is permitted—but not required—
to testify.

Section 703 is based on the fact that examination and cross-examina-
tion of a judge-witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one party, a judge appears in a partisan
attitude before the jury. Objections to questions and to his testimony
must be ruled on by the witness himself. The extent of cross-examina-
tion and the introduction of impeaching and rebuttal evidence may be
limited by the fear of appearing to attack the judge personally. For
these and other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.

Subdivision (c) is designed to prevent a plea of double jeopardy by
a defendant who either calls or objects to the calling of the judge to
testify. Under subdivision (¢), the defendant will, in effeet, have
consented to the mistrial and thus waived any objection to a retrial.
See WiTkiN, CaLrorNIA CrIMES § 193 (1963).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105
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§ 704. Juror as witness

704. (a) Before a juror sworn and impaneled in the trial
of an action may be called to testify before the jury in that
trial as a witness, he shall, in proceedings conducted by the
court out of the presence and hearing of the remaining jurors,
inform the parties of the information he has concerning any
fact or matter about which he will be called to testify.

(b) Against the objection of a party, a juror sworn and im-
paneled in the trial of an action may not testify before the
jury in that trial as a witness. Upon such objection, the court
shall declare a mistrial and order the action assigned for trial
before another jury.

(e) The calling of a juror to testify before the jury as a
witness shall be deemed a consent to the granting of a motion
for mistrial, and an objection to such calling of a juror shall
be deemed a motion for mistrial.

(d) In the absence of objection by a party, a juror sworn
and impaneled in the trial of an action may be compelled to
testify in that trial as a witness.

Comment. Under existing law, a juror may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another jury.
Cope Crv. Proc. § 1883 (superseded by EvibEnce Cobe §§ 703 and
704). Section 704, on the other hand, prevents a juror from testifying
before the jury if any party objects.

A juror-witness is in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
Juror’s testimony is placed in an embarrassing position. He cannot freely
cross-examine or impeach the juror for fear of antagonizing the juror—
and perhaps his fellow jurors as well. And, if he does not attack the
juror’s testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Section 704 forbids jurors to
testify over the objection of any party.

Before a juror may be called to testify before the jury in a civil or
criminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
concerning the case. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action assigned for trial before another jury.

Section 704 is concerned only with the problem of a juror who is
called to testify before the jury. Section 704 does not deal with wvoir
dire examinations of jurors, with testimony of jurors in post-verdict
proceedings (such as on motions for new trial), or with the testimony
of jurors on any other matter that is to be decided by the court. Cf.
EvieNcE CopE § 1150 and the Comment thereto.

Subdivision (¢) is designed to prevent a plea of double jeopardy by
a defendant who either calls or objects to the calling of the juror to
testify. Under subdivision (c), the defendant will, in effect, have
consented to the mistrial and thus waived any objection to a retrial.
See WirgIN, CaLirornia Crimes § 193 (1963).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
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i CROSS-REFERENCES
Definition :
Action, see § 105
Misconduct of jury, evidence of, see § 1150

CHAPTER 2. OATH AND CONFRONTATION

§ 710. Oath required
710. Every witness before testifying shall take an oath
or make an affirmation or declaration in the form provided
by law.
Comment. Sections 710 and 711 restate the substance of and super-
sede Section 1846 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :

Law, see § 160
Oath required of interpreter or translator, see § 751

§ 711. Confrontation ,

711. At the trial of an action, a witness can be heard
only in the presence and subject to the examination of all
the parties to the action, if they e¢hoose to attend and examine.

Comment. See the Comment to Section 710.
[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :

Action, see § 105
Examination of witnesses, see §§ 760-778

CHAPTER 3. EXPERT WITNESSES

Atficle 1. Expert Witnesses Generally

§ 720. Quadlification as an expert witness

720. (a) A person is qualified to testify as an expert if he
has special knowledge, skill, experience, training, or education
sufficient to qualify him as an expert on the subject to which
his testimony relates. Against the objection of a party, such
special knowledge, skill, experience, training, or education
must be shown before the witness may testify as an expert.

(b) A witness’ special knowledge, skill, experience, train-
ing, or education may be shown by any otherwise admissible
evidence, including his own testimony.

Comment. This section states existing law as declared in subdivi-
sion 9 (last clause) of Code of Civil Procedure Section 1870, which is
superseded by Sections 720 and 801. .

The judge must be satisfied that the proposed witness is an expert.
People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953) ; Pfingsten v.
Westenhaver, 39 Cal2d 12, 244 P.2d 395 (1952) ; Bossert v. Southern
Pac. Co., 172 Cal. 504, 157 Pac. 597 (1916) ; People v. Pacific Gas &
Elec. Co., 27 Cal. App.2d 725, 81 P.2d 584 (1938).
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Against the objection of a party, the special qualifications of the
proposed witness must be shown as a prerequisite to his testimony as an
expert. With the consent of the parties, the judge may receive a
- witness’ testimony conditionally, subject to the necessary foundation
being supplied later in the trial. See EvipENCE Cobk § 320. Unless the
foundation is subsequently supplied, however, the judge should grant
a motion to strike or should order the testimony stricken from the record
on his own motion.

The judge’s determination that a witness qualifies as an expert
witness is binding on the trier of fact, but the trier of fact may
consider the witness’ qualifications as an expert in determining the
weight to be given his testimony. Pfingsten v. Westenhaver, 39 Cal.2d
12, 244 P.24 395 (1952) ; Howland v. Oakland Consol. St. Ry., 110 Cal.
513, 42 Pac. 983 (1895) ; Estate of Johnson, 100 Cal. App.2d 73, 223
P.2d 105 (1950). See Evipence CopE §§ 405 and 406 and the Comments
thereto.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Blood test experts, qualifications, see § 893

Court may limit number of experts, see § 723
Cross-examination concerning qualifications, see § 721
Definition :

Evidence, see § 140 .
Determination of whether witness is an expert, see § 405
Handwriting, opinion as to, see § 1416
Interpreters, see §§ 750-754
Opinion testimony generally, see §§ 801-805
Sanity, opinion as to, see § 870
Translators, see §§ 750-754
‘Writing, authenticity of, see § 1418

§ 721. Cross-examination of expert witness

721. (a) Subject to subdivision (b), a witness testifying
as an expert may be cross-examined to the same extent as
any other witness and, in addition, may be fully cross-exam-
ined as to (1) his qualifications, (2) the subject to which his
expert testimony relates, and (3) the matter upon which his
opinion is based and the reasons for his opinion.

(b) If a witness testifying as an expert testifies in the form
of an opinion, he may not be cross-examined in regard to the
content or tenor of any scientific, technical, or professional
text, treatise, journal, or similar publication unless:

(1) The witness referred to, considered, or relied upon such
publication in arriving at or forming his opinion; or

(2) Such publication has been admitted in evidence.

Comment. Under Section 721, a witness who testifies as an expert
may, of course, be cross-examined to the same extent as any other wit-
ness. See Chapter 5 (commencing with Section 760). But, under subdi-
vision (a) of Section 721, as under existing law, the expert witness is
also subject to a somewhat broader cross-examination: ‘‘Once an expert
offers his opinion, however, he exposes himself to the kind of inquiry
which ordinarily would have no place in the cross-examination of a
factual witness. The expert invites investigation into the extent of his
knowledge, the reasons for his opinion including facts and other mat-
ters upon which it is based (Code Civ. Proec., § 1872), and which he
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took into consideration; and he may be ‘subjected to the most rigid
cross examination’ concerning his qualifications, and his opinion and
its sources [citation omitted].”’ Hope v. Arrowhead & Puritas Waters,
Inec., 174 Cal. App.2d 222, 230, 344 P.2d 428, 433 (1959). The cross-
examination rule stated in subdivision (a) is based in part on the last
clause of Code of Civil Procedure Section 1872.

Subdivision (b) eclarifies a matter concerning which there is con-
siderable confusion in the California decisions. It is at least clear under
existing law that an expert witness may be cross-examined in regard
to those books on which he relied in forming or arriving at his opinion.
Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939) ; People v. Hooper,
10 Cal. App.2d 832, 51 P.2d 1131 (1935). Dicta in some decisions indi-
cate that the cross-examiner is strietly limited to the books relied on
by the expert witness. See, e.g., Baily v. Kreutzmann, 141 Cal. 519, 75
Pac. 104 (1904). Other cases, however, suggest that an expert witness
may be cross-examined in regard to any book of the same character
as the books on which he relied in forming his opinion. Griffith v. Los
Angeles Pac. Co., 14 Cal. App. 145, 111 Pae. 107 (1910). See Salgo v.
Leland Stanford etc. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170
(1957) ; Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949)
(reviewing California authorities). (Possibly, the cross-examiner is
restricted under this view to the use of such books as ‘‘are not in
harmony with the testimony of the witness.”” Griffith v. Los Angeles
Pac. Co., supra.) Language in several earlier cases indicated that the
cross-examiner could use books to test the competency of an expert
witness, whether or not the expert relied on books in forming his
opinion. Fisher v. Southern Pac. B.R., 89 Cal. 399, 26 Pac. 894 (1891);
People v. Hooper, 10 Cal. App.2d 332, 51 P.2d 1131 (1935). More
recent decisions indicate, however, that the opinion of an expert wit-
ness must be based either generally or specifically on books before the
expert ean be cross-examined concerning them. Lewis v. Johnson, 12
Cal.2d 558, 86 P.2d 99 (1939); Salgo v. Leland Stanford etc. Bd.
Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957); Gluckstein v.
Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The conflicting Cali-
fornia cases are gathered in Annot., 60 A.L.R.2d 77 (1958).

If an expert witness has relied on a particular publication in forming
his opinion, it is necessary to permit cross-examination in regard to
that publication in order to show whether the expert correctly read,
interpreted, and applied the portions he relied on. Similarly, it is
important to permit an expert witness to be cross-examined concerning
those publications referred to or considered by him even though not
specifically relied on by him in forming his opinion. An expert’s reasons
for not relying on particular publications that were referred to or
considered by him while forming his opinion may reveal important
information bearing upon the credibility of his testimony. However, a
rule permitting cross-examination on technical treatises not considered
by the expert witness would permit the cross-examiner to utilize this
opportunity not for its ostensible purpose—to test the expert’s opin-
ion—but to bring before the trier of fact the opinions of absentee
authors without the safeguard of cross-examination. Although the
court would be required upon request to caution the jury that the
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statements read are not to be considered evidence of the truth of the
propositions stated, there is a danger that at least some jurors might
rely on the author’s statements for this purpose. Yet, the statements
in the text might be based on inadequate background research, might
be subject to unexpressed qualifications that would be applicable to the
case before the court, or might be unreliable for some other reason that
could be revealed if the author were subject to cross-examination.
Therefore, subdivision (b) does not permit cross-examination of an
expert witness on scientific, technical, or professional works not
referred to, considered, or relied on by him.

If a particular publication has already been admitted in evidence,
however, the reason for subdivision (b)—to prevent inadmissible evi-
deuce from being brought before the jury—is inapplicable. Hence, the
subdivision permits an expert witness to be examined concerning such
a publication without regard to whether he referred to, considered,
or relied on it in forming his opinion. Cf. Laird v. T. W. Mather, Inc.,
51 Cal.2d 210, 331 P.2d 617 (1958).

The rule stated in subdivision (b) thus provides a fair and workable
solution to this conflict of competing interests with respeet to the
permissible use of scientifie, technical, or professional publications by
the cross-examiner.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Commelrg‘ilall, scientific, and similar publications as hearsay evidence, see §§ 1340,

Cross-examination generally, see §§ 760-778
Definition :

Cross-examination, see § 761
Opinion testimony generally, see §§ 801-805

§ 722. Credibility of expert witness

722. (a) The fact of the appointment of an expert witness
by the court may be revealed to the trier of fact.

(b) The compensation and expenses paid or to be paid to
an expert witness by the party calling him is a proper subject
of inquiry by any adverse party as relevant to the eredibility of
the witness and the weight of his testimony.

Comment. Subdivision (a) of Section 722 codifies a rule recognized
in the California decisions. People v. Cornell, 203 Cal. 144, 263 Pac.
216 (1928) ; People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (1931).

Subdivision (b) of Section 722 restates the substance of Section
1256.2 of the Code of Civil Procedure. Section 1256.2, however, applies
only in condemnation cases, while Section 722 is not so limited. It is
unecertain whether the California law in other fields of litigation is as
stated in Section 722. At least one California case has held that an
expert could be asked whether he was being compensated but that
he could not be asked the amount of the compensation. People wv.
Tomalty, 14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision
may have been based on the discretionary right of the trial judge to
curtail collateral inquiry.
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In any event, the rule enunciated in Section 722 is a desirable rule.
The tendency of some experts to become advocates for the party
employing them has been recognized. 2 Wiemorg, EvipEnce § 563 (3d
ed. 1940); Friedenthal, Discovery and Use of an Adverse Party’s
Ezpert Information, 14 Stan. L. Rev. 455, 485-486 (1962). The jury
can better appraise the extent to which bias may have influenced an
expert’s opinion if it is informed of the amount of his fee—and, hence,
the extent of his possible feeling of obligation to the party calling him.
[Law Revision Commission Comment (Recommendation, January 1965)]

CROSS-REFERENCES

Credibility of witnesses generally, see §§ 780, 785-T91
Definition :
Trier of fact, see § 235

§ 723. Limit on number of expert witnesses
723. The court may, at any time before or during the trial
of an action, limit the number of expert witnesses to be called
by any party.
Comment. Section 723 restates the substance of and supersedes the
last sentence of Section 1871 of the Code of Civil Procedure.
[{Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Cumulative evidence, exclusion, see § 352
Definition:
Action, see § 105

Article 2. Appointment of Expert Witness by Court

§ 730. Appointment of expert by court

730. When it appears to the court, at any time before or
during the trial of an action, that expert evidence is or may
be required by the court or by any party to the action, the
court on its own motion or on motion of any party may ap-
point one or more experts to investigate, to render a report
as may be ordered by the court, and to testify as an expert at
the trial of the action relative to the fact or matter as to which
such expert evidence is or may be required. The court may
fix the compensation for such services, if any, rendered by any
person appointed under this section, in addition to any service
as a witness, at such amount as seems reasonable to the court.

Comment. Section 730 restates the substance of and supersedes the
first paragraph of Section 1871 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of blood test experts, see §§ 890-897
Appointment of expert may be revealed to trier of fact, see § 722
Appointment of expert on matters to be judicially noticed, see § 460
Appointment of interpreter or translator, see §§ 750-7564
Definitions :

Action, see § 105

Evidence, see § 140
Opinion testimony by expert, see §§ 801-805
Qualification of expert, see § 720
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§ 731. Payment of court-appointed expert

731. (a) In all criminal actions and juvenile court pro-
ceedings, the compensation fixed under Section 730 shall be
a charge against the county in which such action or proceeding
is pending and shall be paid out of the treasury of such county
on order of the court.

(b) In any county in which the board of supervisors so pro-
vides, the compensation fixed under Section 730 for medical ex-
perts in civil actions in such county shall be a charge against
and paid out of the treasury of such county on order of the
court.

(¢) Except as otherwise provided in this section, in all
civil actions, the compensation fixed under Section 730 shall,
in the first instance, be apportioned and charged to the several
parties in such proportion as the court may determine and
may thereafter be taxed and allowed in like manner as other
costs.

Comment. Section 731 restates the substance of and supersedes the
second paragraph of Section 1871 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, J anuary 1965) ]
‘CROSS-REFERENCES
Compensation of :

Blood test experts, see §§ 804, 896

Interpreters and translators, see §§ 752-754
Definitions :

Civil action, see § 120

Criminal action, see § 130

§ 732. Calling and examining court-appointed expert -

732. Any expert appointed by the court under Section 730
may be called and examined by the court or by any party to
the action. When such witness is called and examined by the
court, the parties have the same right as is expressed in Section
775 to cross-examine the witness and to object to the questions
asked and the evidence adduced. :

Comment. Section 732 restates the substance of and supersedes the
fourth paragraph of Section 1871 of the Code of Civil Procedure.
Section 732 refers to Section 775, which is based on language
originally contained in Section 1871. Section 775 permits each party
to the action to object to questions asked and evidence adduced and,
also, to cross-examine any person called by the court as a witness to
the same extent as if snch person were called as a -witness by an adverse
party. :

[Law Revision Commission Comment (Recommendation, January 1965) ]-

CROSS-REFERENCES

Appointment by court, disclosure of, see § 722
Cross-examination of expert witnesses generally, see § 721
Definitions :

Action, see § 105

Cross-examination, see § 761

Evidence, see § 1
Examination of witnesses generally, see §§ 760-778
Opinion testimony by expert, see §§ 801-805
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§ 733. Right to produce other expert evidence

733. Nothing contained in this article shall be deemed or
construed to prevent any party to any action from producing
other expert evidence on the same faect or matter mentioned
in Section 730; but, where other expert witnesses are called
by a party to the action, their fees shall be paid by the party
calling them and only ordinary witness fees shall be taxed
as costs in the action.

Comment. Section 733 restates the substance of and supersedes the
third paragraph of Section 1871 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Court may limit number of expert witnesses, see § 723
Definitions :

Action, see § 105

Evidence, see § 140
Similar provision :

Blood test experts, see § 897

CHAPTER 4. INTERPRETERS AND TRANSLATORS

§ 750. Rules relating to witnesses apply to interpreters and translators
750. A person who serves as an interpreter or translator
in any action is subject to all the rules of law relating to
witnesses.
Comment. Section 750 codifies existing law. E.g., People v. Lem Deo,
132 Cal. 199, 201, 64 Pac. 265, 266 (1901) (interpreter); People v.
Bardin, 148 Cal. App.2d 776, 307 P.2d 384 (1957) (translator).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Credibility of witnesses, see §§ 722, 780, 785 791
Cross-examination of expert w1tnesses, see § 721
Definitions :

Action, see § 105

Law, see § 160
Examination of witnesses generally, see §§ 760- 778
Qualification as expert witness, see § 7
See also the Cross-References under Section 700

§ 751. Oath required of interpreters and translators

751. (a) An interpreter shall take an oath that he will
make a true interpretation to the witness in a language that
the witness understands and that he will make a true inter-
pretation of the witness’ answers to questions to counsel, court,
or jury, in the English language, with his best skill and judg-
ment.

(b) A translator shall take an oath that he will make a
true translation in the English language of any writing he
is to decipher or translate.

Comment. Section 751 is based on language preséntly contained in
subdivision (e) of Section 1885 of the Code of Civil Procedure.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
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CROSS-REFERENCES
Definitions :
Qath, see § 165
‘Writing, see § 250

§ 752. Interpreters for witnesses
752. (a) When a witness is incapable of hearing or under-
standing the English language or is incapable of expressing
himself in the English language so as to be understood direetly
by counsel, court, and jury, an interpreter whom he can under-
stand and who can understand him shall be sworn to interpret

for him,
(b) The interpreter may be appointed and compensated as
J provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 752 restates the substance of and supersedes Sec-
tion 1884 of the Code of Civil Procedure. It is drawn broadly enough
to authorize the use of an interpreter for a person whose inability to
be understood directly stems from physical disability as well as from
lack of understanding of the English language. See discussion in
People v. Walker, 69 Cal. App. 475, 231 Pac. 572 (1924). Under Sec-
tion 752, as under existing law, whether an interpreter should be
appointed is largely within the discretion of the trial judge. People v.
Holtzclaw, 76 Cal. App. 168, 243 Pac. 894 (1926).

Subdivision (b) of Section 752 substitutes for the detailed language
in Code of Civil Procedure Section 1884 a reference to the general
authority of a court to appoint expert witnesses, since interpreters are
treated as expert witnesses and subjeet to the same rules of competency
and examination as are experts generally. The existing procedure pro-
vided by Code of Civil Procedure Section 1884 does not insure that
an interpreter who is required to testify will be paid reasonable com-
pensation for his services. Section 752 corrects this deficiency in the
existing law.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of expert witness by court, see §§ 730-733
Interpreter for deaf person in certain actions, see § 754
Interpreter subject to rules applicable to witnesses, see § 750
Interpreter’s oath, see § 751

See also the Cross-References under Section 750

§ 753. Translators of writings

753. (a) When the written characters in a writing offered
in evidence are incapable of being deciphered or understood
directly, a translator who can decipher the characters or un-
derstand the language shall be sworn to decipher or trans-
late the writing.

(b) The translator may be appointed and compensated as
provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 753 restates the substance of and supersedes Seec-
tion 1863 of the Code of Civil Procedure, but the language of Section
753 is new. The same principles that require the appointment of an
interpreter for a witness who is incapable of expressing himself so as
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to be understood directly apply with equal foree to documentary evi-
dence. See EviDENCE CopE § 752 and the Comment thereto.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of expert witness by court, see §§ 730-733
Definitions :

Evidence, see § 140

‘Writing, see § 250
Translator subject to rules applicable to witnesses, see § 750
Translator’s oath, see § 751
See alzo the Cross-References under Section 750

§ 754. Interpreters for deaf in criminal and commitment cases

754. (a) As used in this section, ‘‘deaf person’’ means g
person with a hearing loss so great as to prevent his under-
standing langunage spoken in a normal tone.

(b) In any criminal action where the defendant is a deaf
person, all of the proceedings of the trial shall be interpreted
to him in a language that he understands by a qualified inter-
preter appointed by the court.

(e} In any action where the mental condition of a deaf
person is being considered and where such person may be
committed to a mental institution, all of the court proceedings
per