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RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

RELATING TO THE RIGHT OF NONRESIDENT
"ALIENS TO INHERIT.

Probate Code Sectlons 259, 259.1 and 259.2, originally enacted in
1941 as an eve-of-war emergency measure, prowde in effect that a non-
resident alien eannot inherit real or personal property in this State
unless the country in which he resides affords United States citizens the
same rights of inheritance as are given. to its own citizens. Sgctlon 259.1
places on the nonresulent allen the burden of provmg the existence of
such reciprocal inheritance rights. The Law Revision C omgqsbxm, ree-
ommends that. these seetions. of e Probate Code (heéreinakter collee.
tively deslgmted as '¥Sedtion 2 3”) be repea}ed’ for tilé fpllo ¥in
reasons; '

1. Seetion 259 constitutes an undeslrablq encroachment ‘upon the
basic principle of bur law thst a decedem s property should go f.o the
person designated in his will or, in the absence of a will, to those clése
relatives designatéd in our statutes of descent to whom the decedent
would probably have left the property had he made a will Section 259
has frequently cansed such property either to eacheat or t9 4 g9 o tem
relatives of the deeedent at the expense of those persons who were
natural objects of his bounty

2. In the cases where. Sect;on 259 ig eﬁectxve it canses hardkhl to
innocent relatives of ‘California decedents rather than to those persons
who make the. policies of the countries which deny reelprocal mhent-
atice rights to Unjted States citizens.

3. The diffienlty and expensé of. proving the exlstence of reclprocal
inheritanice rights is so ‘substantial that even when such rlghts exist
plfrsons whose inheritances are small may find it unecono;mc to elaim
them

4 Sectmn 259 does not necessanly operate to keep Amencp.n assets
from going to unfriendly countries. Many sich eonntries find the
general balance of trade with the United Stateq in ' inheritances so
favorahle that they pgowde the mmlmum- fgéi’j@bcgf i’n',ﬁer‘ithnce
.nghtg required to_qualify their, ol mmto erit’ here. Moregver,

keeping American’ gisets out of the jeﬁl‘fs‘or otentis

efipmies is ‘a4 funetior mord appmptiaté"l rf ¥ined by the Utited

States Government: This responsﬂnhty fs in' fact bemg haﬁched &- )

quately by the federal government through’ sueh régu Iatlbns as’’t

Trading with the Enemy Aect and ‘the Foreign. Assets Control Regnla

tion of the Secretary of the Treasury.

1The bill {proposed by the Commlssion repeals these sections prospectively in e!!ect
but not in form, providing that they shall not apply to estates of decedents dying

on or after October 1, 1959. The Commission’s reasons for recommending this
form of enactment are stated at a later point in this Recommendation.
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5. Section 259 does not insure that a beneficiary of a California estate
living in a foreign country will actually receive the benefit of his in-
heritance. If the reciprocal rights of inheritance required by the present
statute exist the nonresident alien’s inheritance is sent to him even
though it may be wholly or largely confiscated by his government
through outright seizure, taxation, currency exchange rates or other
means,

6. Section 259 has led to much litigation. The Attorney General has
often been involved since an inheritance not claimed by reason of the
statute may eventually escheat. Most of this litigation has been con-
cerned with whether the foreign country involved did or did not permit
United States citizens to inherit on a parity with its own citizens on the
critical date. As the research consultant’s report, infra, shows, the
results reached in the cases have often been inconsistent and otherwise
open to question.

Taking all of these considerations into account, the Commission has
concluded that the game at stake—retaliation agamst the few countries
which diseriminate against United States cltlzens in the matter of in-
heritance rights—has not proved to be worth the eandle in terms of
the frustration of decedents’ wishes, the denial of inheritance rights to
innocent persons, and the time and expense which have been expended
by both the State of California and others in litigating casées which
have arisen under Section'259. =

The Law Revision Commission also recommends that, whether or not
Probate Code Sections 259, 259.1 and 259.2 are repealed California
enact a statute which will preclude confiseation of a nonresident alien’s
inheritance by the country in which he resides. Several states have
already adopted such a policy through the enactment of legislation
which provides for impounding an inheritance for the account of a
nonresident alien heir when it appears that if it were sent to him he
would not have the benefit or use or control of the money or other
property due him. Drawing on the experience of these states the Com-
mission has drafted an impounding statute, set forth below, which it
recommends for enactment in this State. The principal features of the
proposed statute are the following:

1. When it appears that a nonresident alien will not have the sub-
_stantial benefit or use or control of the money or other property due
him under an estate or testamentary trust the property is converted
into cash and deposited 0, his account at interest in a Californis, bank 2
At any time within five years thereafter the alien (or, if he is dead, hls
keir, legatee or dev1see) may claim the deposit upon showmg that no
reason for further impoundment exists. If no such claim is made, more
distant heirs of the decedent are authorized to claim the deposit within
the second five-year period after the date of impoundment. If the
money remains on deposit at the end of the second five-year penod
it escheats permanently to the State, saving the same rights to minors
and persons of unsound mind as are provided for in Section 1430 of
the Code of Civil Procedure in other cases of permanent escheat.

s Special provision is made in proposed mew Sections 1045.2, 1045.3 and 1045.4 for
cases in which the decedent leaves a will creating both present and future estates,
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2. To simplify the determination of whether a nonresident alien heir
would have the substantial benefit or use or control of the money or
other property due him, the proposed statute provides that there is a
disputable presumption that he will not if the country in which he re-
sides is designated by the Secretary of the Treasury of the United
States or other federal official as being a country as to which there
it not a reasonable assurance that the payee of a United States check
residing there would both receive the check and be able to negotiate it
for full value. Such a federal official is ordinarily in a better position
than a California probate court to make such a determination and keep
it current. Another advantage of this coordination of state and federal
policy is that, as the research consultant’s report shows, the Secretary
of the Treasury has thus far in practice designated the several ‘‘iron
curtain’’ countries as countries in which there is no assurance that
the payee of a- Umted States check will have the benefit of it:. So long
as this praectice;is followed-—dnd there wonld seem to be no reason to
suppose that it will be abandoned-—Califernia assets will -automatieally
be prevented from disappearing behind the iren eurtain.

3. The statute may not be eircumvented bya nomesléenlz alien heir’s
assigning his. rights:thereunder since an assignee’ ’s.rights are explicitly
made no greater than those which the assignor has urider the statute. -

4. The court is authorized to provide for the payment of reasonable
attorney’s fees to any attorney who represented either the person on
whose behalf the funds were impounded or the person to whom the
payment is erdered to be made.

There is & serious question whether either the repeal of Probate Code
Sections 259-259.2 or the enactment of the impounding statute can
constitutionally be made retroactive. Under California law title to a
decedent’s property vests in his successors as of the date of death, at
least in the case of intestacy. To give an interest in the estate of a
decedent dying prior to the effective date of the proposed legislation to
a person who on the date of the decedent’s death took no such interest
because he was disqualified by Section 259 would in the usual case
involve taking that same interest away from some other heir who ac-
quired it on the date of death under the present law. This might be
held to be an unconstitutional deprivation of vested property rights.
Moreover, it is arguable that to impound the interest of a nonresident
alien heir not disqualified by Section 259, which he was entitléd to take
“free of mpoundment on the date of decedent’s death, would iinpair his
vested right in such property.?

The Commission has concluded that neither the repeal of Sections
259-259.2 nor the enactment of the impounding statute should be made
retroactive. Thus, under the recommended legislation Sections 259-259.2
would not be repealed; instead, they would be made inapplicable to
estates of decedents dying after the éffective date of the legislation.
Similarly, the new impoundment statute expressly provides that it is
inapplicable to estates of decedents dying prior to its effective date,
but with the provision that nothing in the proposed legislation shall be
3 This seems more doubtful, however, -since the very basis of impoundment is that the

heir would not have the substantial benefit or use or control of the money or other
property due him. Thus the statute works to protect rather than impair his rights,
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construed to limit the power of a court to make protective orders in
administering such estates. The latter provision is included because the
research consultant’s report discloses that some probate courts in other
states have made 1mpoundmg orders somewhat similar to those author-
ized by the new statute in the exercise of what they considered to be
their inherent power to protect the interest of a nonresident alien heir.

Once it is made clear that the repeal of Sections 259-259.2 and the
enactment of the impoundment statute are not to be retroaetive there
would appear to be little ground for doubt about the constitutionality
of the legislation which the Commission proposes, given the very sub-
stantial powers which a state has over the disposition of decedents’
estates. The Commission has included a severability claunse in the pro-
posed legistation, however; out of an abundanee of caution.

Finally, the Commisgioni proposes -an amendment to Section 1026 of
the Probate Code. Section 1026 provides that a nonresident alien who
" becomes entitled to property by subcéssion must. appear and demand
the property within five years from the time 0f sucéession. Under: the
impounding statute proposed by the Commission sach an alien’s inherit-
ance could. be mpounded without his: knowledge upon the petition: of
the' personal representative, the. Attorney. General or an imterested
party. The: Commission beliéves that when sueh dn impoundment o¢der
is ' made the inheritance should thereafter be disposed of under the
provisions of the impourding statute, even in cases in whieh this weunld
result in its distribution to a nonresident alien more than five years
after the original right of succession acerued. Aceordingly, the Com-
mission’ recommends that’ Sectlon 1026 be amended so to- provlde o

The Commission’s recommendation would be effectuated by the enact-
ment of the: followmg medsure: *

An act to add Section 359.3 and Article 4.5 of Chapler 16 of Division 3
to the-Probate Code, to amend Section 1026, of said code and to de-
clare the severabihty of the provisions of this act, all relating to ihe
right of nonresident aliens to inherit property in 'this State.

The people of the State of Caltfomia do enact as follows:

SecmioNn 1. Seetxon 269.3 of the.Probate Code is enaeted 1o resd

259.3. The provisions of this chapter do’ not apply to estates of
deeedents dying on. or-after Qctober 1, 1959..

Sec. 2. Article 4.5 is added to Chapter 16 of Dlvasmn 3 of the Pro-
bate Code, to read :

Article 4.5. Disqualified Nonresident Aliens

1044, As used in this article, ‘‘disqualified nonresident alien’’
means & person:

* Matter in italics would be added to the present law.
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(a) Who is an alien not residing in the United States or any of its
territories; and

(b) Who a court finds would not, as an heir, legatee, devisee or dis-
tributee of an estate probated under the laws of this State or a
beneficiary of a testamentary trust administered under such an
estate, have the substantial benefit or use or control of the money
or other property due him.

There is a disputable presumption that a person would not have the
substantial benefit or use or control of money or other property due
him under an estate or testamentary trust if he resides in a country

. which is designated by the Secretary of the Treasury of the United
State, pairsuant to Title 81, U.8.C. Section 123 or any other provision
of law, or by any other department, agency or, officer of the United
States pursuant to law, as being a country as to which there is not a
reasonable assurance that the payee of a check or warrant drawn
against funds of the United States will actually receive such check or
warrant and be able to negotiate the same for full value.

1044.1. The provisions of this article do not apply to estates of
decedents dying prior to October 1, 1959. Nothing in this artiele shall
be comstrued to limit the power of a eourt to make appropriate orders
in estates of decedents dying prior to October 1, 1959, to proteet and
safeguard the interests of heirs, legatees, dev1sees or ben ies of
testamentary irusts who are entltled to inherit or take under e-laws
of this State as they existed prior thereto.

1045." Whenever a person having a right of intestate suceession to
all or any part of a decedent’s estate is a disqualified non;'e@dgnt ahen,
the court shall,.on the petition of the executor or | stra
party in interest or the Atforney General, order that sueh ‘perso:
terest be eonverted’ mtoeaahanddepbslted st ﬂothecr ,)t 0.
sach person im any state ‘or national bank or bﬁmkg ite. Th

passhook or other evidence of such. it shall be delivérea to ﬁhe
cletk of“the cotirt. The bank in which the depos# is msude, shall ‘mnake
no paymient t'herefrom unless authorized by a éourt order made pur-

suant to the provisions of this article.

1045.1. When a decedent leaves a valid will Sectlon 1045 is appli-
cable to any property passmg thereunder as to wiueh only a present
estate is created. -

10452. Bxcept as provided in Section 1045.3, when & decedent
leaves a valid ‘will creating preseént and futnre lqgal égtates m property
passing under the will and the person entitled to any such-estat is a
disqualified rionresident dlien at the time of the decedént™ death
court shall, apon petition filed as provided in Bection 1045, ordei' ther
property eonverted into’ cash. Using mortality tables s provided in
Section 13958 of the Revenue and Taxation Code, the court shafl divide
the fund realized into sums representing the présent value of the pres-
ent and future estates. Any sum representing the value of an estate
to which a disqualified nonresident alien is entitled under the will
shall be deposited as provided in Section 1045 and the provisions of
this article relating to the disposition of such deposited funds shall be
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applicable thereto. All other sums shall be distributed in the course of
administration to the persons who are entitled under the will to the
estates which such sums represent.

1045.3. When a decedent leaves a valid will creating present and
future legal estates in property passing under the will and the person
entitled to the future estate is, at the time of the decedent’s death, a
disqualified nonresident alien but the person entitled to the present
estate is not, the court, on petition filed as provided in Section 1045
shall, at the option of the owner of the present estate, either proceed
as provided in Section 1045.2 or convey the property to a trustee to be
appointed by the court upon security satisfactory to the court. The
court shall retain jurisdiction for the settlement of the accounts of
such trustee, in all matters necessary for the proper administration of
such trust, and for final distribution of the trust property. The expense
" of administration of the trust shall bé borne by the owner of the
present estate and at the termination of such estate the owner or his
estate shall have a lien on the trust property for the amount of such
expense plus interest thereon to be fixed by the court at a rate not
exceeding seven pércent per annum. C- ’

1045.4. When the beneficiary under a testamentary trust or a trust
established under Section 1045.3 is a disqualified nonresgident alien at
the time he is entitled to receive money or other property, from the
trust, the court shall, on petition of the trustee, any party in interest,
or the Attorney General, order the property then due the beneficiary
converted into cash by the trustee and deposited as provided in Section
1045. The court shall also order the trustee to make similar disposition
of all other money or property which may become due the beneficiary
in the future until such time as the court shall, on petition of the hene
ficiary, have determined that the beneficiapy is no-longer a disqualified

ant

nonresident alien. The provisions of this article relating to the disposi
tion of deposited f;{‘,‘gs shall be applicable 1o funds deposited pursps
to this section, except that for the purpese of Sectigns 1046, 1045.1,
1047 and 1048 the date of entry of the court’s order shall be deemed
to be the date upon which the deposits were made by the trustee.

1046, At-any time before the expiration of five years: after the date
of entry of an order for deposit made pursnant to Section 1045, 1045.1,
1045.2, 1045.3 or 1045.4, the person for whom the depesit was made
may file in the court which made the order a petition to have the funds
on deposit paid to him. If the court finds that the petitioner is no longer
a disqualified nonresident alien the petition;shall be granted.

1046.1. If the person authorized by Section 1046 to petition for pay-
ment of the funds is deceased, the petitian therein authorized may be
filed by his heir, legatee or devisee, provided that such. petitioner is not
a disqualified nonresident alien. If the court finds that the petitioner is
not a disqualified nonresident alien and is entitled to the funds on
deposit the petition shall be granted.

1047. At any time after the expiration of five years and hefore the
expiration of ten years after the date of entry of an order for deposit
made pursuant to Section 1045, 1045.1, 10452, 1045.3 or 1045.4, any
person who is not a disqualified nonresident alien and who would have
been entitled to the property distributable to the person on whose
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behalf the order was made had the latter predeceased the decedent may
petition the court to order the funds on deposit paid over to him. If a
person who would otherwise have been authorized by this section to
petition for payment of the deposited funds is unable to do so because
he is a disqualified nonresident alien, the right of others to petition
hereunder shall be determined as though such person had also pre-
deceased the decedent. If the court finds that a petitioner hereunder is
not a disqualified nonresident alien and is entitled to the funds on
deposit the petition shall be granted.

1048. After the expiration of ten years from the date of entry of an
order for deposit made pursuant to Section 1045, 1045.1, 1045.2, 1045.3
or 1045.4, the court shall, upon the petition of the Attorney General,
order the funds on: deposit escheated permanently to the State, saving
however to infants and persons of unsound mind the rights provided
in Seetion 1430 of the Code of Civil Proeedure. .

1048.1. A petition filed within the time provided in Sectlon 1046,
1046.1 or 1047 need not be heard or decided within such time. If two or
more petitions for the payment. or escheat of the same impounded fund
or part thereof are filed, they shall be decided in the order in which
they are filed.

1049. When an order is made for the deposit of funds pursuant to
Section 1045, 1045.1, 1045.2, 1045.3 or 1045.4 or for the payment or
escheat of a depomt pursuant to Section 1046, 1046.1, 1047 or 1048, or
at any intervening time, the eourt may order pnment of: reammble
attorney’s fees out of such funds or such deposit to any attorney who
represented the person on whose behalf such deposit is or was ordered.
‘When an order is thade for the payment of a deposit pursaant to Sec-
tion 1046, 1046.1 or 1047, the court may order payment of ‘reasonable
attoruey’s fees out 6f sach deposit to any attomey who represented ‘the
person to whom payment is ordered made. .

1049.1. If a disqualified nonresident alien h&vmg an.interest in all
_or-any part of a decedent’s estate probated under the laws of this State
or of a entary trust adminigtered thereunder or having an in-
terest in depaosited pursuwnt to the. provisions of this article
assigns such interest, his assignee.has only the rights given to the
assignor by this article.. No payment of funds may be made to an
assignee who is a disqualified nonresident alien.

1049.2. Whether a person is a disqualified nonresident alien within
the meaning of this article shall be determined as of the date of the
order for the purpose of which the detefmirnation is made.

1049.3. Any petition filed pursuant'to Section 1045, 1045.1, 1045.2,
_or 1045.3 shall be venﬁed and sha]l state the naimes, ages, and pnst
office addresses of the heirs, devisees, and legatees of the decedeérit, 5o
far as known to the petltloner

‘When the petition is filed the clerk shall set the petition for hearing
by the court and notice thereof shall be given for the period and in
the manner required by Section 1200 of this ecode to the Attorney
General, to the persons named in the petition, to all persons to whom
notice is required to be mailed by Section 1200 of this code, and to
such other persons, if any, as the court may direct. A copy of the peti-
tion shall be mailed to the Attorney General with the notice given
to him,




B-12 CALIFORNIA LAW REVISION COMMISSION

1049.4. Any petition filed pursuant to Section 1045.4, 1046, 1046.1,
1047 or 1048 shall be verified and shall state the names and the post
office addresses, so far as known to the petitioner, of all persons who
are known by the petitioner to have, under the provisions of this
article, an existing or contingent interest in the trust money or prop-
erty or the deposited fund to which the petition relates.

‘When the petition is filed the elerk shall set the petition for hearing
by the court and notice thereof shall be given for the period and in
the manner required by Section 1200 of this code to the Attorney
General, the persons named in the petition: and such other persons, if
any, as the court may direct. A eopy of the petition shall be mailed to
the Attorney General with the notiee given to him. -

-1049.5. 'Whenever an.arder is: made pursuantto. the prow:mem of
Seel;;on 1045, 1045.1, 1045.2 or- 10453 for the conversion of an:ijnterest
in a decedent’s estate into cash the interest shail be sold in conformity
with the provisions éf: ‘Chapter 13 of Dmsion 3 (eommencing at:- See
tion 750) of :this code. = - ' ¢,

1049.6. The court may-make an order aut.horme& in. Seetion 1D§5
1045.1, 10452 or 1045.3 on its own motion. In such case notice of the
court’s intention to make the order shall be given by the elerk of the
" court to the same persons and in- the ‘Tnanner as though a petition: had
been filed.:

1049.7. A petitmn. auﬁlormed hy Section 1045, 10451 10452, or
-1045 3 may: be filed only after four months have: elapsed after the fivst-
publication of mnotice to creditors. and prior.to distribntion. of  the
property. involved. A petition apthorized. by. Section 10454 may be
filed at.any time before the trustee has. transfermd ﬂue money or
praperty to the heneficiary.

Sgc. 3. Beetign, 1026 of the Probate Code lsmnen,ded to rea(,i

1026. A nonresident alién' who beeomegentitled to property
" by suceéssion ‘inust a%:nr #nd demind the property within
five years from the tinie of suocesiion ; stherwise, s rights .
arebari’edanﬂﬁheproperbylhaﬂhedmpowdotases-
cheated property, provided, if an order impounding such
“alien’s properly is miade pursuani: to Seotion 1045, 1045.1,
10453, 10453 or 10454, the provisions . of Artwl'a 45
Chapter 16, Division 3, (comméncing ol Bectm 1044) aud
not: of thes sectum, are apphcab}e

Skc. 4. If any provnsmn of, this act or.the apphcatmn of. sqeh or0-
~ vision to iy parsen or cirenmstance is held invalid, such inyslidity

shall not affect other provisions or, gpphcatlom of this act which ean
be given effect withont the inyalid provision-or application and to this
end the provisions of this act are declared.to be severable




A STUDY RELATING TO THE RIGHT OF
NONRESIDENT ALIENS TO INHERIT*

THE PRESENT LAW

Slnee 1856 California has had leglslathn pernnttmg aliens to m!lel'lt
real and personal property-in California on an equal basjs with citizens
of the.United States.® This prmmple appears in Section 671 of the Civil
Code which provides: ,

-671. ' Any person, whebher mtizen or ahen, my take hokl, and
dlspose of prOperty, rekl or personal, within’ thw State; -

Tlns section. of the CLvil Co@q has beg,n held to,ap 1yf,f,o rmldent and -
ident aliens 2 and to permit all aliéns to take hy, deseént gs, well
as by_nqrehase»s However, nonregident, 4l ns ;mustﬁaspegr BNC elaim
heir, ,mshareslnc omaestatesm 1 fiye, yearp after
the -death, ¢ decedent, or their, shares esche g kS
some time & nonwgsdrawnbytheAl:e#Land w5 betw
aliens who were and who were not eligible for)pltxgenshp coneeymng
rmentlymhng m]ﬁ;‘old)pg 1ntaarqsnt;;1 in regl :pr b' ﬁbllé ﬂt:s q;tat;l;te wa?
uneonstitutional as y-the Bt equa
protection oi;h the Iaws gu;t;anteed %y 1: Fourteenth Amenmh dment.®
This, was. the, pattern gaﬂlfowa £0 mu;g reritance by
nonresident aliens.of real ok mie

"ﬁfgw
B

1941, Sections, 259,,259,1 and 2 2 qf mete ode wexe enacted.”
These gections resently prov1 e in’ effect that an alien' who is not a
redident - of the United Statess exnnot taie 1éal on pémomﬂ property in

ia by waceession of testumentury«hspodﬁomm ‘the same beais
as Unite& 'Staws remdents and ciﬁsens 1mless ﬂm ahen meeis th‘é buﬁ-d!n'

_ drm::r*

028 Hetate “‘T&. 328 P23 ka1,
R e
i TAGE o 1930, Cal - Bat. 1911, b hﬂvu, as amended,

m
. Set %ﬂawc&ws A“"ﬁ &W gﬁ“ﬁwf 817 (19::)

cn,li 1941 895, Zﬁll 'y und of 259-
? St‘t' ‘Y gig s d eeﬂn on atemteao I'oi ‘Bk:re

7 1 comm
35 So. é?x.&’ mw 329 (1952) (1953) ; : ent,
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imposed on him by the statute of proving that the country of which he
is a resident grants a reciprocal right to citizens of the United States
to take real and personal property from estates of decedents in that
country on the same basis as citizens and residents of that country.® If
the nonresident alien claimant does not meet the requirements of the
statute his share in the estate passes to other eligible heirs of the
decedent. If there are no such heirs the estate is disposed of as escheated
property.
The text of these sectlons in their present form is as follows
259. The right of aliens not residing within the United States
or its territories to take real property in this State by succession
or testamentary disposition, npon the same terms and conditions
as residents and citizens of the United States is dependent in each
case upon the existence of a reciprocal right upon the part of
citizens of the United States to take real property upon the same
terms and conditions as residents and citizens of the respective
countries of which: such aliens are residents and . the right of aliens
not residing in the United States or its territories to take personal
property in’this' State by. succéssion or testamentary dpe
upori ‘the sasie terms and ‘conditions as residents and. citiee:
‘the United States is ‘dependent in each case upon the qﬂéﬁ?nce ef
. & reciprocal right upon the part of citizens of the United: Swtes
 to take personal property upon the same terms gnd conditions as

residents and citizens of -the respective cbnntnes of which such

aliens are residents.
2591, The burden shall ‘be  upon such . nonresident ah@ié ‘o
" _establish the exlstenoe of the reclproeal nghts et forﬁt in Seeﬁtm
’259 S
9592 TIf such reclprocal rights aré not found to emsttnd ' no
‘' 'heirg other than such aliens are found' ehglble 10 ‘gake tuich prop-
' ‘erty, t!lé property shall be dmposad of as egcheated- property.

' 'Fhe present wording of the staute was, adopted:in 1947. As origisslly

enseted in 1941 the statute Was essentially the same as present Segtipns .

259-259.2, with tht} exceptm(al;, of ahpmvmiq:h wh;gl:heonl;&azlnoned the 7in-
heri rights of nonresident aliens on the itional re
' the comatry in Whidh-the aliep residad hia sxiebded 0.2

that the comntry in Wl R T
Stated citizens'the “‘rights!. . . to: e _ g
the United States o its ternbones money mghnhng from the esistes
of persons dying within.saek foreign eountries,’’¥ ‘Ehe 1941 glatute
was ‘amended: ’lh~1945“%e 7 ment that United: States itigen
be able to receive payment within the United States ¢ shares in fot
estates was delete a.nd Sections 250,1 (placiiig the burdan of proof on
the is§ue. of rediprocity on the nontesident alien ¢laimant) and 259. 2
(providing for distribution to other Heirs or escheat) were repealed. In
addition, additional sentemces were added to Section 259 eredting a
presumptlon that the necessary reeiprocal inheritance nghts exrsted in

s 'I'he tollowing -atates, to Callfornh. have statutes em
nciple asi a con lﬁon %
§¥567 8 (1954) H onta.na, Rlv Dns “ 91-520, 91 SZ (
Fovas 070 ( 5 5 REV. STAT. §§ 134 230 to .250 (1957) ; Oregon, ORE. REV. sru

Cs.l tat. 1941, c. 895, § 1, 473,
“Ca.l. tat. 1945, c. 1160, pp. 2208-09

e g
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the nonresident alien’s country, and placing the burden of proof on the
issue of reciprocity upon those persons who opposed the claim of the
nonresident alien. The 1947 revision deleted the 1945 provisions con-
cerning the presumption and burden of proof, and restored Sections
259.1 and 259.2.1! Section 259.1 was amended in 1957, as part of an
overall enactment of provisions concerning judicial notice of foreign
law recommended by the California Law Revision Commission,*2? to
make clear that the question whether a foreign country grants the
reciprocal inheritance rights required by Section 259 should no longer
be treated as a question of ‘‘fact.’’13

The original statute was enaeted in 1941 as an emergency measure
and the following statement of urgency accompanied its passage: -

A great number of foreign nations are either at war, preparmg
for war or under the control and domination of conquering na-
tions with the result that Joney and property left:to. citizens of
California is impounded in such fereign countries or taken by
confiscatory taxes for war uses. Likewise money and property left
to friends and relatives in such foreign countries by persons dying
in California is oftem never received by such nonresident aliens
but is seized by thesé foreign governments and used for war pur-
poses. Because the foréign governments guilty of these practices
- consgtitute a direct threat to the Government of the United Htates,
-it iz immediately neeessary. that the property and money qt»cmﬂms
dying in this country should -remain in this country and net be
sent to such foreign countries to be used for the parposes.of waging
~a war that eventually may be dnected agaamt the Govemment of
- the United States.1* -~ .

This statement of urgency will be referred to again la.ter in this
study. It should be noted at this point, however, that the statement of
urgency mentioned as the appareiit moving considerations behind the
enactment of: the statute the following: (1) the fact. that Cp.ﬁ;orma
{ citizens may not receive legacies from: foreign coutitries ' because of

lmpoundmg or confiscatory taxation, (2) the fact that. benefitiatiés of
California estates who live in some foreign eountries do not receive
their lggacles because funds tran,gmltted to them sge seizéd by those

egum;nes for war purposes and (3) the desire ‘that fuhds from
tes ot be sent to nations, which are potént] enemws bt th

mted tates. Seqtion 250 was restricted, However, to réquiring **téct j
roeity’’ in inheritance righits in order that & nonresident alién be‘}gm“
mitted to, inherit a Ca orn;a estate; as will be dised fm, the-
reciprocity, ;rqqmremg appears fo bein' little relahbnsiup
aghievement of the legm&tlve gﬁb&ls set forth in” the’ sthtenIenf: ot

urgency.
The- vahd,u:y of Sectmn 259 upheld by the United States Supreme
Court in Clark v. Allen® L an’attack ofi the ground that the

statute, in séeking to bring about reelproclty in inheritance rights, con-

1Cal, Stat. 1947, c. 1042, pp. 2443-44,

ﬂRecommendat n &udy relating to Judioial Noticé of the Law of F
Countries, w RmnsmN ComM’N REP., REC. & StODIRS, D. I-T (1957)

18 Cal. Stat. 1957 c. 249 ? »

U Cal, Stat. 1941, ¢, 895 2, p "2474. -

1331 0.8, 508 (1947)
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stituted an encroachment by the State on the exclusive federal field
of conduct of foreign relations. This decision also set forth a limitation
on the scope of the statute: because of the supremacy clause of the
Constitution, the statute applies only where there is no treaty between
the United States and a particular foreign country concerning inheri-
tanee rights of citizens or residents of each of the countries in estates
in the other. In Estate of Bevilacqua '® the California Supreme Court
sustained the statute against attacks under the due process clause of
the Fourteenth Amendment and the provision of the State Constitu-
tion which prohibits ‘‘special laws.”’ 17

Leaving until later a discussion of the desirability of the reciprocity
principle- itself, there will be outlinéd here for background purposes
several problems of .construction and practical operation of Sections
259-259.2 .in their present form. Some of these problems have been
dealt with ir California appellate court deeisions. :

1. It is perhaps not necesssry thst a United States eitisen be able
to inherit an estate in a partiecular foreign cquniry in oxder that a
resident thereof be permitted to inherit under Section 259. The: statute
in tdrms requires only thatithe foreign natiop:not diseriminate: agrinst’
United States citizens, 1.c., that the foreign nation permit United States
eitizens to inherit to the same extent as de residents and citisems of
the foreign nation. I that condition: is satisfied the statute appears to
permit ‘the nonresident- alien to inherit a- California estdte on: the game
terms abd-eonditions 4s do residents and citizens .of the United Btates.
The dasé has apparently not yet arisen, but. it seems posuible under the
statute ‘that a' situdtion could arise: of .a- foreign matios - whish did
away with inheritance completely or impounded er devied: confincatory
taxes on. all. igheritgnces. Under mah mrcum;ta.nces there _would..be

no mination against United  citinetln and ‘Argua
rocity would be, established, ¢veén. r United'Sts tes ‘citigens eot
”“m“ﬁ‘“ B e el hboinpklad ' ldét
2 gh the statement. of urgericy w mpam 6
ment. of Sectlon 259 referred to withholding of transmission ‘of fimds
10 uunfnen na?h there is apparentlg notlung in the sﬁtnte to
prevent forw?,;;mng _proceeds of, a Califormia éstéite toa nom'dmlﬁ\t
a!im in an infy endly” anation 8o long as the reciprocity reit
] Norlsith anythmgmthesbmtew"‘
a resxd. t of a “inendly” nation to inherit here ‘who ¥is
unable. to. prove- thet United, 8tates cltueﬁs “are not disermunﬁbd
against in his gountry..
3. The st(t;tuta does not speelfy wMg e&h:h:te%regﬂ l"ﬁecll roelty mm
alifornia courts have e eal time'is
gfastth of the decedent who leaves anéggtate tii Galiforniat® A case eduld
arise in which there reeiprocity at the time of death but not at, the
time of distribution of the eqtate qg ‘that 4 nonresident alien benefi-
ciary wopld be pemuttqgl fo jnherit a California estate even thotigh
at the time of distribution’ Umted ‘States citmens eould not inhe'rit
13} Cal.2d 580, 191 P.3d 752 (1948).
o S ts ot Arbugich 41 "Cal2a 86, 357 P.2d 438, cert. dewied, 346 U.S. 897 au) ;

Tstate of Nepogodin, 184 Cal. App.2d 161 zsa Pzd 672 (1955) ; Eatate of Gior-
T 2ss Cal” App.3d 588, 193 Pad 7171 (1948 g

oy
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estates in the foreign country on an equal basis with citizens thereof.
This situation is illustrated by Estate of Nepogodin 1® which involved
beneficiaries in Manchuria. At the time of the death of the decedent
Manchuria was under the domination of Communist China but the
‘‘state’’ of Communist China had not yet been created. The court found
that the only Chinese ‘‘state’’ at that time was Nationalist China and
that there was reciprocity. Yet, at the time the question was raised,
on distribution of the estate, the ‘‘state’’ of Communist China had
come into existence and that ‘‘state’’ might not have extended reeip-
rocal inheritance rights to United States citizens, Hence, as far as
- Section 259 was concerned the beneficiaries then in Manchuria were
entitled to the California estate because there was reciprocity at the time
of the death of the decedent. (The funds were not transmitted to the
beneficiaries, however, because the Foreign Assets Control Reguldtions
of the United States Bepartment of ' tie’ Tréasnry” prolifbited the
transfer, and the funds’ were depositéd i a- Hlocked aoscunt in ‘the
I}Tmi;ited States)subject to’ t!rans!er only upon heeme by the Séeretary of
t

4. If a nonresident alien is a beneﬂcmry of an estate fwe Caﬁfomia
it is necessary that he appear and #atisfy. the burden of proof Féquire-
ments of the statute on the issue of reclpm&;? ‘He' niay upp’ahr by
attorndy 2! or-his nation’s consul miay' appéar ‘for him™ Al

the litigation in appellate courts concerning Section 259 Mﬁmhed
the questiori ‘Whether there hias been ‘proof of ‘the required ‘recifrocity.
In praetical operation the rionresident tlien iy put to the- of
counsel and witness fees in order to establish what the pertinent foreigh
inheritance law provides, Appellate court decisions have held that on
the partienisr dates of dektk involved in-édeh’clige thérs Wils no reci-

procity with Yngmhﬂa?' ‘Gzechoﬂw ‘Garidity, % (Berman-oc-
cupied France,2° German-oecupled Greeqe ,‘“&@ % ¥ decisions

have found, reelproc;ty with Communist- Ma
Germany,® Romania 3 .and Germsn-qccupled Holland 82 Th

.2d 181,355 P.2d 672 (10886
‘&C.FR.A!‘?N)O 191 1o 808 (1951) ( )

PREE e L e
lafing to the Biatue of Gonauiar Ofice & A aqcumen
“’& »mucof%gc{ Y67 B34, 4 z. 'm m 17.8. w»mm
118"-Cal. m&l 240, 357 .24 649.1(1953). (inte ot M Suke

{ (3 Mthi E1
-1“‘&1. 41mna o éé‘.'n’azs, u%‘t‘u, M' %

Hiakh bf ia.ucu.wtu m.mausmusm (ne Bute ' of ‘Seatti

-mﬁ\:‘) CorodHsighs, 84 Callad B1f,’ 160 .40 194 (1940) (aato of ddat, Apim

SEmtelgt Giorda.no, 85 Cal App.2a 588 133 Pid 771 (194§$ (date ot death,. Jn.nu-

'EstaJ te of »1:30 in, 134 Cal. App.2d 161, 285 P.2d 672 (1955) (dm of death,
anua.

®»Batate of 140 Cal. App.38 710, 396 P:3d 45 (19568) (gate of
1343) ; Hatate of lﬂuer, 104 Cal, App. ‘2d 1, 330 P.ad 667 (1961) (e bty
April 1942) ; BEstate (o Belhn, 102 Cal. App.2d 260, 237 P3d 664 (1951) (dats
of death, November 1 8

s Bigtate of Kennedy, 106 Cal. Ap‘p 2d 621, 23‘ P2d 837 (1951) (date ot doath

March 1949).
= Estate of Blak, 65 Cal. App.2d 232, 150 P.2d 567 (1944) (no: da.te of death :lun)
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of proof under the statute was complicated until the 1957 enactment
of statutes providing for judicial notice of foreign laws 33 by the prin-
ciple that questions of foreign law were to be treated as questions of
‘‘fact.”” Thus the finding of a court on the provisions of a particular
foreign law at a particular time was a finding which an appellate court
had to accept, whether or not it believed it was correct, if the finding
was supported by substantial evidence.?* And such a finding was limited
only to that particular litigation.3® Hence, seemingly inconsistent find-
mgs were made in different probate proceedmgs on the existence of
reciprocity with a particular foreign eountry. For example, there were
California decisions upholding trial court determinations that in 1942,3¢
March 1945 % and November 1946,38 there was reciprocity with Ger-
many, and that in January 1944 89 and April 1945 40 there was no reei-
procity with Germany. -

The above discussion has degeribed the legislative hlstory and opera-
tion of Sections 259-259.2 of the Probate Code. The remainder of this
stndy discusses the question whether these se¢tions of the Probate Code
should be amended or repealed. The following discussion is divided
into four parts:

1. Policy reasons for the enactment of leglslatlon coneerning inherit+
ance by nonresident aliens,

2. Adequaey of Seetions 259-259.2 in satlsfymg the. need today for
such legislation.

-3:. The appreach of the N ew York statnte to thls probhm
4, Ree92 mmendation concermng amendment or: repeal of Sections
259-259 )

: ;POI.ICY REASONS FQR THE. ENAQTMENT OF I-EGLSI.A'I'IQN
CONCERNHG INHERIFANCE BY NONRESIDENT ALIENS

A numbe‘r; of states Halve enaeted statutes’ dealing with iitheritahoe
by .nonresident aliens. Some of thuse stiftes reflect the same primaty
legislativé purpose a3 that of ‘Section 259; ‘others reéflect a différent
primary purpose. Policy reasons for the enactment -of such statutes my
be conveniently summarized under three gerieral hbadings:

- 1. To.make certain that o testator’s intent ‘or the laws of mtes#ucy
will be giwes gmctwal effect by legislation dmgmd 4o insuse that o
nonresidenit alren dewiset, lagatgs. or - heir will receivg the banefit o o{ his
wnherities. This is the theory of such statutes a8 :Seetion 269

. New York Surrogate’s Court:Act::This statute provides that wherit
appears.that a.legatee would not have the benefit or nse ar. contziﬂ, Qf
theproperty dué him thé property may be withheld- ~from distrib
to the legatee;;and  instead depositedto. his account il hf% Bble
to have the benefit of the property. This statute is Jesigned to ‘Protect
nonresident beneficiaries in countries where internal conditions are such
that if the property were ‘transmitted to the beneficiary the beneﬁcmly

8 Cal. Sta.t. 1967, c. 249, . 902.

% See, for discussion of cases, Chaltkin, supra note 7; Comment. 26 So. CALI" L.
asn{%,'v 829 (1952) o

» atate of Miller, 104 Cal. App.3d 1, 330 P.ad 661 (1951). -
# Bstate of Schneider, 140 Cal. App.2d 710, 396 P.3d 45 (1956).
SE 8 ol o A St ) Pt (gl
= Fatate 0 D, , .
@ Hgtate of Schluttls, 36 Cal2d
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would not receive the benefit of his inheritance because of confiscatory
governmental actions. This policy factor was one of those specified in
the statement of urgency which accompanied the enactment of Probate
Code Section 259 in 1941. In its broadest implications this factor would
lead to legislation designed to protect the nonresident alien beneficiary
against any diminution of his inheritance by the country in which he
resided, whether that country was ‘‘friendly’’ or ‘‘unfriendly’’ to the
United States. It is not entirely clear whether the New York statute
would be applied with respect to a beneficiary in a ‘‘friendly’’ nation;
the reported cases which  have thus far arisen in New York seem to
have involved only nonresident beneficiaries who resided in ‘‘un-
friendly’’ eountries.** The reference to this policy factor in the Section
259 statement of urgency seemed to assume that *‘confiscatory’’ praec-
tices existed only in foreign countries the governments of which ‘‘con-
stitute a direct threat to the Government of the United States.’’ S

2. To prevent assets in the United States from falling into” the iumds
of unfriendly nations. This is a policy factor closely related to the first
factor mentioned in that it is raised by the practice of certain nations
in confiscating, in one way or amother, inheritances raceived by resi-
dents of those nat;ons of property in the United States. This factor was
appareptly the pnmary basis of ‘most of the Sectlon 259 statement of
urgency. .
- 3. To bring about polwws n forecgn nations wﬁwh would penmt
Unsted States citizens to inherit property in those nations. Thig is dn
interest which the federal government often seeks to advanee by means
of reciprocal freaty provisions egta'bhsbmg the inheritande, rxghts of
the citizens of ‘one nation in esttes in the other. nation 2’ Tlns
factor was also included in the 1941 statément of urgency. Tt.ig the only
policy factor which Probate Code Sections 259-259 2 appear 1o, be de-
81 ned to.accomipl

I'hese are the three- -major policy factors which should be comndered

in determining what, if any, legislation should bé enacted concerning
inheritance of property in a state in the United States by nonresident
aliens. Discussion will niow be directed to the question whether Probate
Code Sections 259-259.2 in their present form:adequately meet the
needs of the situation ahd, if not, what changes in the existin& legiﬂla
tiont would be desmzble.“

4. gee oages: cited npte 70 uqra. '
& Boyd, Trea dtm r™ing the & iohml?mnatitgbyA ,SIHwH
T Rav. 1901 (’1943)& .i ’ ‘Provistons for 4 o of- Pers
wets ;:ea  torce son ity ; ,tdo”ir&ndgh‘ﬁgf
us dqin!"'ons. s
TOL1en) Gy i
, Nm.léna* i n,
and and -Yug( of
eaty Provistons gto the Mgm

, A
R ;iMp .aof Property in Force Between the Uatted Statu 7

- sed ugugts&a 1956) A document sent from the Sts en  to the wrjter
a requ
Ld nerally supra note 7 Comm 25 So. G.n.n" mv 329 (1052 X
Se&e y, Eycct of P%bate Code U 31«4":3 of - Nom‘ea{dcnta To SKaveé )
California Fstates, 1 HASTINGS LJ 128 (1950)
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ADEQUACY OF SECTIONS 259-259.2 IN SATISFYING THE NEED FOR
LEGISLATION RELATING TO INHERITANCE BY
NONRESIDENT ALIENS

It seems apparent that Probate Code Section 259 in its present form
does not adequately deal with the problems which are raised concerning
inheritance by nonresident aliens. As pointed out in the precedmg
section there are three major policy factors to be considered in solving
these problems. The statement of urgency which accompanied the pass-
age of Section 259 indicated a legislative interest in all three of these
factors, But the language of Section 259—embodying only the ‘‘reci-
procity’’ requirement—is concerned chiefly with only one of these
pohg.ed y - factors, that of promotmg inheritance of foreign estates by

States citizens. And in its operation. the statute may aetually
tend toward lessening the. likelihood ' o,f acluevmg whqtever nds may
lie behind the other two “policy factors, Thesé points ﬁl
?y izn ,analysis aof Section 259 in the light of the three ‘basic, poliqy

actors.

Gtvmgmwno»mummdmvesm&eﬂntmdm ST

~ An undeﬂymg reason for law ce is to ermit
a person to dispose of hlsorpro;)vgfty as he’ wmb%b %ﬂﬁer deatlil"dr ‘
distribute an intestate decedent’s preperty in the ngnner. it u, ;
ge eoedent waould ' haye mtended if he had left a will.' This. Py tg
odg gctlon 259 may be said to'do ﬂadirectly ;mso‘fai-'as %my dy
nact laws giving inhési m;ee ‘rights' to, United. Bta_
The dlreet operation of the statute, h oW se o give
eﬁetzt to' the Cj fiforfiia testator’s mt?nt ‘or 't the laws of m 6
this State if a benefleiary of 4 California estate is ‘s fidnresident. Klion
and the reciprocity provisions are not satisfied. The b4 ie. quésmm
arises whgther the policy reasons behind the re(;lprdcl’cy proy;sl nd ge
80 stron 3 at they optweigh the poliey reasons bel
assets ifornia estate accord;ng to the’ expresy o,t;, ie
tent of the depedent “That question will be conslderdd _dg. il late A
But even if the required reciprocity is preses tand e nonres q‘é‘t
aliep is eligible to take the inheritance, a doce _éxDress or ‘'l
plied’” intent ‘as to the disposition of his property 8.
trated. A maJor Econs1deratlo;1d today in many sb A nin
whether to give effect to a decedent’s'intént whén linkien ame 0
res?;gzt ah%lm A8 ﬁhg ' quiestion: ﬁdﬁg suah; J'Beneﬁ:grrms(wilf ytus

reive thebeneﬂt or:_, estite 14 meb;t#esfr g!;y‘be Jegally entl

beé in the fom of outng it: seunre, taxatlon, eurreney ‘exchange rates
or the. application df local policies concerning limited ownership of
private pro erty. The statement of urgeney which aecompamed ithe
enactment og Bection 259 indicated a legislative interést in dealing with
this problem of poss1ble confiscation by a governmeént vf a nonresident
alien’s interest in a California estate. But Section 259 does not solve

“ See pp. B124-28 infra. ’ ) .
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or even deal with this problem. For Section 259 is concerned only with
the seemingly irrelevant (for this purpose) determination of whether
there is reciprocity as to legal rights, and there seemingly need not be
a perfect correlation between nations which do not extend reciprocity
and nations which may confisecate funds which their citizens and resi-
dents may receive from estates in the United States.t> Hence, where
there is reciprocity and the nonresident alien is permitted to inherit
under Section 259, there is nothing in the statute which attempts to
deal with the problem of protectmg the nonresident alien against con-
fiscation of the funds he receives. Thus, even assuming that reciproeity
is a desn'able condition precedent to mhentanee by a nonresident of
property in California, it would appear to be necessary to enaet addi-
tional Tegislation if the Leglslature wisheés to deal also with the problem
of protecting distributees inst confiscation of their California
inheritances. Achievément of 1s purpose could take the form of im-
poundmg in California the nonresident alien’s share in ‘an éstate
instead of immediately transmitting it to him if it appears that'the
funds would be wholly or partially confiscated if he received’ them.
There is a further problem to be consideréd here: What should pe
consldered to be *‘confiscation’ of a nOnresident alien } ,
share in a Califorhia esthte 5o 4s to’ brmg an inipoun procedure’
operation ¥ The ‘fact patterns appeat to ‘be” nujnepohs ' dnd
difficult to specify. For ekatiple, ‘currency exchange' at the oﬁc al rste

" of exehangé il different cotintries may result in dxmmdhdn in -

degreed of the gmount the ‘beneficiary ‘may acthally' feceive. Forelg
‘cogntries coild perhaps have somé form of taxation of the Beneficikiy’s
inheritance. Forei gn cotntriés tnay have v degreea of aftion
of owmership’ of ‘private propérty, so that would héve, -
by our standards, only limited use of the’ ‘propei’ty or “powers of

inter vivos or testamentary dispesition; over it. Or. pagtl;enhr foreign
countries may seize outright the property. of vertain. iparsong in -that
country. Thig scope of potential fact situations suggests that it might
be impracticable to draft a statate specifying in’ detail forms of gon-
fiscation which would lead to impounding a beneficiary’ s dllai-e in a
Cahforma estate,

"It California should ‘decide, however, to attémpt to assure that ‘the
alien beneficiafy will receive substant llf,clly what is due him under
Cahforma law, the New. York statute, discussed at pages B“28-31 mjm,
provides a model which might be followed in Califoruis
This statute permits. nngounding where it appears thit the’ béﬁeﬂdmy
‘would not have the benéfit or use or cbntml of the moﬁey or other
property due Ium, or where. other speclal cu'cu.msﬁls make it a;
desirable that such payment should be withheld, statite has
applied in such cases as where currency exchange rates would sub~
stantially diminish the beneﬁemry s inheritance and where a partxcular
country practiced outright seizure of a particular class of beneflciaries’
property.+®

Consideration might also be given to a &tatute which would- bring
an impounding procedure into operation if a nonresident alien bene-
ficiary were a resident of a country which has been designated by the

# See cases cited notes 29-31 supra.
48 See cases cited note 70 infra.
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Secretary of the Treasury under 31 U.S.C. Section 123 as a country in
which there is not ‘‘a reasonable assurance that the payee [of a check
drawn against funds of the United States] will actually receive such
check . . . and be able to negotiate the same for full value.’’ If the
Secretary of the Treasury so designates a country a United States
check is not sent to a payee in that country; the funds are instead
deposited in a special account for the benefit of the payee. In making
this determination the Secretary of the Treasury is required by the
statute to consider postal, transportation and banking facilities-and
local conditions in the country. Among the pertinent factors considered
in the administration of the statute are possible physical confiscation
of the check, the rate of exchange at which the check may be negotiated,
and the taxes applicable to the negotiation.*” These factors considered
by the Secretary of the Treasury appear to be the same factors which
would be relevant in determining whether a beneficiary’s share in an
estate would be confiscated by the country in which he resided if the
funds were transmitted to him. It should be noted, however, that in
practical operation, at least as judged by expenence so far, use of the
Secretary of the Treasury’s list of countries would in effect protect
the beneficiary from. eonfiseation of his inheritance only in the context
of the second pohcy factor, prevention of transmission of funds to
“‘unfriendly’’ countries. For the countries designated by the Secretary
of the Treasury under 31 U.S.C. Section 123 have been, only ‘‘un-
friendly’’ or potentially “unfnendly” nations. At the date of this
study the following countries are on the hst Albama, ulganax Com-
munist-controlled China, Czechoslovakia, onia,, Hungary, Latyia,
Lithuania, Poland, Romania, the Union’ of viet Socialist Repu blics,
the Russian Zone of Occupation of Germany and the Rusman Sector
of Occupation of Berlin, Germany.4®

Preventing Transmission of Property in Callforma :
Ulhmofely fo dh Uhfriehdly Foreign Country

This, too, is a factor which apparently lay behind the enactment
of Probpte Code Section 259, but is a factor with which the statute
does not effectively deal. The consideration here is that of
that funds transmitted to nonresident alien beneficiaries do. nut dlti-
mately end up being confiscated by a foreign natlon and used ai:;at
the interests of the United States. And reciprocity is again an it
irrelevant factor in attaining this end, for if there is reciprocity a
‘nonresident alien in an unfriendly nation would be entitled to his‘share
-of the estate. For example, there have been California decisions. which
have found reciprocity to exist with Romania, German-occupled Hol-
land, Communist China-dominated Manchuria and Germany diring
World War IL% To the extent that Séction 259 deals with the problem
there would be nothing to prevent the estate from fal]mg into the
hands of the unfriendly nation.

Should a statute be enaeted to deal specifically with the aiding-an-
enemy problem ¢ It may well be that on balance the State of California
should not attempt by legislation to deal directly with the problem of
4 Letter from John K. Carlock, Acting General Counsel of the Treasury Department,

writer, May 16, 19 57.

to the
#31 C.F.R § 211.3(a), as amended (1957).
© See cases cited notes 29-32 supra.
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flow of funds to the ultimate benefit of unfriendly nations, but should

leave this matter to the federal government to handle. Historically,

protection of the interests of the United States by preventing the trans-
mission to foreign countries of funds which may fall into the hands of
an unfriendly nation has been a matter of continued activity by the

federal government. For example, the Trading with the Enemy Aet 5

provides for the control by the Alien Property Custodian of all money

or property in the United States due or belonging to persons in nations
with which the United States is at war. Under the Foreign Assets

Control Regulations of the Secretary of the Treasury transmission of

funds to Communist China and North Korea are now regulated.’!

Before the United States entered World War II various ‘‘freexirg

orders’’ were promulgated for the purpose of ‘‘blocking’ assets in

the United States of persons in countries invaded by Germany.52. And,
in a different context, under 31 U.8.C. Section 123, diseussed supra,
the Secretary of the Treasury eontinually. desngnates what ‘are in
practical effect ‘‘unfriendly’’ countries to which United States checks
will not be sent. Because of the application of the Trading with the

Enemy Act or other federal regulation, there has not neceéssarily been

an actual transfer of funds to the beneficiary in a foreign country in

all cases in which a California court has femnd :-reciprogity to exist.

‘When a beneficiary in a nation with whieh the United States was at

war was involved it was actually the Alien Property Custodian, who

had ‘‘vested’’ in himself the beneficiary’s interest in the Callfornia
estate, who sought to prove reciprocity and therehy obtain the inher-
itance. If the court found reciproeity the share in the estate then went
to the Alien Property Custodian to be administered in the best interests
of the United States with possible return of the property to the benefi-
ciary at the end of the war.5® And where reciprocity was'in effect found
with Commiunist China-doniinated - Manchuria the proceeds - of the
estate were not transmitted to the benefisiaries because :the Foreign

Assets Control Regnlations prohibited the tranamisgion of the funds™

‘Where there is no féderal control on transmission of funds it may
still be an undesirable, though perhaps not invalid, eneroachment by

California into federal eonduect of ‘foreign .relations for (alifernia

to determine which nations are sufficiently unfnendly to the United

States so that funds should not be transmitted to citizens and residents

of those nations who are heneficiaries of estates.:in Califernia. This

would be & determination of a delicate matter 1 of foreign relatiqn&mda
eircumstances in which the court or other body makmg the dethmnn—
tion might not have access to all the data neeessary in order to

if the particular nation should be considered “unfnendly

“‘friendly.’’ Hence it would not be unlikely that state action n tlns

®50 U.8.C. App. §§ 1-40 (1952).

w31 C.F.R, §§ 500.101 to sos 1957).

2 See Cha tkin, supra note 7, at 297-98,

5 See, Estate of Schnelder, 140 Cal. App.2d 710, 296 P.2d 45 (1956) ; Estate of
Mlller, 104 Cal. App.2d 1, 330 P.2d 667 (1951).

% Hstate of Nepogodin, 134 Cal. App.2d 161, 285 P.2d 672 (1955). In Estate of Blak,
65 Cal. App.2d 232, 150 P.2d 567 (1944), the court found reciprocity with German-
occupied Hbolland. Distribution was made to the Dutch Minister in Washington, -
D.C., for the account of the beneficiary because Unlted States Treasury Regula-
tions prohibited the transmission of funds t -occupied Holland.

In Estate of Kennedy, 106 Cal. App.2d 621, 285 P 2d 837 (1951), distribution was

made to the attorney-in-fact of a Romanian beneficiary after a finding that
Romania in 1949 granted the required reciprocal inheritance rights.
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area could result in impeding the transmission of funds to a beneficiary
in a nation where the foreign policy of the United States was to consider
that nation either as friendly or as a nation to which, in the interests
of the United States, transmission of funds should not be impaired.

It is reasonable then to conclude that the several states should not
legislate at all on the question of transmission of funds to persons
in ‘“‘unfriendly’’ foreign countries, and that it should be left to the
federal .government to determine when restrictions on transmission
should be imposed.’® However, if the Legislature should wish to enact
legislation in this area there appears to be available a possibly satis-
factory solution of the problem whiech would cover those cases where
there is no applicable federal control such as the Trading with the
Enemy Act or Poreign Assets Control Regulations, and yet would
not require stite agencies to make the decision whether particular
nations were {0 be considered as ‘“friendly’’ or ‘‘unfriendly’’ to the
United States. This eotld be done by providing that an eligible non-
resident alien beneficiary’s share in & California estate be impounded
jn Culifornia, instead of being transmitted to him, if he is & residemt
of a country designated by the Secretary of the Treasury under 31 -
U.8.C. Section 128.: As was pointed out above, in practieal operation a
distinetion appears té have been drawn by the Secretary of the Trems-
-ury, in designating ' countries; between ‘‘friendly’’ or ‘‘uufriendly”
nations. ‘Ineorporation: by reference in a California statute of these

AdemmmatmnsbytheSecremyofthemeouierwm
a eonivenieiif means of preventing transmission of Californis estates to
unfriendly uiations while at: the sametlmewrreh:tmgmekduenmma-
tions with establmhed foreign polmy of the federal guvernmat

Bringing sz Pollau in, qupion Mgtions Which Would Permit United
SlpMCthlnlumﬁWMbmeTmemm -
~Hection 259 of the Probaite: Code does not deal other than ineiden-

taily with' the- peoblems iof ‘pretecting &' nonsesident alidn:against eeh-
‘fiseation' of 'his intieritance and keeping fukdd out of the hamds of
pothntial enemios. Bit Section 259 dees ‘deat/direetly with the question
ofbﬂnglngabout policien’ in- foreign ‘nations - which ‘would ‘permit
‘United States citizena b6 inherit phoperty frem estatesin those nations.
‘I8 ‘it desivably legislative policy that nonresident alien : benefisiaries
‘be ‘perivitted to inherit California estates only if their nations: grant
‘recifiroeal intieritarice tights to United States eitizons? If so, 'then
Béction 959 might be retained ‘in its present form with possible aniead-
ments to dedl with probléms created by the present’ wording of the
statute, and’ stipplemented with additional legisiation to- protect bene-
fieiaiies’ ‘against confiséatiori of their inlieritdnces or prevent transmiis-
sion of estates to unfriendly nations, or both.*® Inquiry will now be
directed to possible amendments if the reciprocity requirement is to
be retained, and then to the more basie question whether the reciproeity
reqmrement itself should be abandoned. '
% Ses Heyman, The Nonresident Aliew’s Right to Buccession Under the “Iron Curtain

Rule,” 53 Nw. U.L. Rev. 331, 289 (1967).
® This is the pattern of the Oregon statute. A nonreddent alien beneflciary can in-

herit only if there is a reciprocal inheritance right and it is established that the

beneﬁctnry would reeeive the benefit of the inheritance “without confiascatio in

whole or in part” by the country in which the beneficiary resides. Ona.
SPaT, | 111 070 (1955)
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In the general description of Sections 259-259.2 supra at pages
B-15-18, there ‘was set forth a few problems of construction and oper-
ation of the statute in its present form. Assuming that the reciprocity
principle is to be retained, could these enumerated problems be solved
by amendment of the statute?

1. The statute presently requires only that a foreign country not
discriminate against United States citizens as distinguished from re-
quiring that United States citizens be permitted to inherit. In this
form it may require the greatest degree of reciprocity that it is reason-
able to expect to obtain in international relationships. But amendment
of the statute might be considered if the principle of affirmatively
guaranteeing the right of Ameriean eitizens to inherit abroad is defer-
mined to be of great enough importance.’?

2. Although the problem has not been an important one in litigated
cases sinee its enactment, the statute might be amended to require
reciprocity not only at the time of death of the decedent but also at
the time of distribution of the estate.

8. The problem of expense and, hurden of proof in estabhshmg the
eI:Jsmnce uolf;r reclllprocal mheni:;nce nghfs h;a, heen 3 I:cmtmumg ome.

partic the treatment of guesti 0; w \ 4 qstms
of fact led to the undesirable resylt o?sdﬁam sourts Teashi
ferent conclusions as to the existence of reelproclty with a partlephr
foreign country at a pa,rtlcular tune, depending upon_ the
made by the trier of faet after hearing experf testimony eoncgmmg
the foreign law. In 1957 the Legislature enacte a atatute pron _
for judicial notice of the law of foreign countries.*® This stat :
not completely solve all of the difficulties under Sestion 25 h0w-
ever, for the principle yet remains that the nonresident’ ahen ‘benefi-
ciary must sustain the burden of proof on tﬁe issute of reciprocity and
ineur the expense 5 mcldent thereto,®

The more basic question to be considered is whether the reclproelty_
principle itself should be rétained. There is certainly somie argyinent
to be made for the principle. The United States has'enitered in’@o treaties
with a number of nations establishing' reciprodal inheritanes rights st
The fact that this is a common topic of treaty regotiation indicates the -
possible desirability of attempting to achibve didiilar OAlH °
- the California law of inheritanse in thoke cases wheré tredtiés do not .
already cover the subject. The granting of inheritanee rights te. Umted .
States cititens by. foreign countries is' a deiirable end dpd p
the denial of inheritanee rights in California ghoum be ‘ntiliged
fullest. -extent possible to bring about that end. [

" The of uu.meudmlosfon;eo&nmw-m 1&

original Oregon
e Radf Mﬁ:&” estates in the m‘% sunery an lite.

nntlonm ot thnt eoun ‘to inherit in Ses I 'ré nstate
ofm.oted i i951 On m: é“rp?dnfgvélfuzs) 7 uh-es reebroclty':‘
e n TA Yy req
same terms as CAL. Pros. Cobk § 2

u'Ca.l. Stat. 195’! c. 249 p. 902,

® S3ee Chaltkin, supra note 1, at 317,

® The issue in each case is what was the inheritance law of the particular country
at the date of death of the pa.rt.lcular decedent. Hence, even tho such an issue
is considered to be one of “law,” the decision in one case wo not necessarily
settle the question for lltlgation concerning the same oountry at a different time.
In addition, a second litigation could certainly question the “construction” made
{)gna prior court of the inheritance law of a particular country at a particular

e.
¢ See note 42 supra.
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But it should be noted that California policy for many years before
the enactment of Probate Code Section 259 was to extend inheritance
rights to all aliens (with the narrow exception for a period of time of
aliens ineligible to citizenship under the Alien Land Law). The state-
ment of urgency which accompanied the passage of Section 259 em-
phasized not only the attainment of reeiprocity but also, and to a
greater degree, the prevention of transmission of funds to unfriendly
nations. As has been pointed out the problem of prevention of trans-
mission of funds to unfriendly nations is not necessarlly solved by See-
tion 259, and could be solved by a provision in the statute requiring
or penmttmg impounding of funds under certain circumstances.

Moreover, there are several arguments against retention of the recip-
rocity prineiple:

1. The reciprocity principle results in frustrating a decedent’s intent
and in disinheriting innocent persons for reasons beyond their con-
trol.%? Designated beneficiaries of a testator or the elosest heirs of an
intestate decedent lose their inheritances in favor of more distant
relatxves or in favor of the State of California. This has been the
result in the many litigated cafes in Cahforma in which it has been
held that reciprocity was not proved a3 .

. If the alien beneficiary is a resident of a Communist country
the emstence of reciprocal inheritance rights for United States citizens
in such a country will not necessarily mean that United States citizens
will thereby actually inherit any substantial ‘amounts from estates in
such countries. Inheritance rights for United States citizens waiild be
largely ﬂlusory in such cases because of the limited scope of ownershl
of private property in Communist nations. If a foreign nation permts
only narrowly limited ownership of private property then the grantmg
by such a nation of equal inheritance rights to United States citizens
will not as a practical matter mean that United States citizens will
actually inherit anything. Similarly, if a foreign nation recognizes
only limited rights of inheritance of private property, the extension
of such inheritance nght,s to United States citizens will not as a praec-
tical matter mean that, Umted States eitizens will inherit any substan-
tial amounts from estates in ‘such a country. Reciprocity in itself would
seem to be a meaningful and desirable principle only where the natlons

-S« Cha tkln. aspm nota

ta “41 Ca.l,zd 86, 257 P.2d 433, cert. den{od 346 U.8.
§§7 (195!) (; eeedent left e re esta.te by will to Brother in ugoﬂh.ﬂa, -
. on of tute 'fad 1 ; ted State- rxdenﬂrp eftate) i
of Schluttig, 36 Cal. 16, 224 P.2d 695 (1950) (all uary legateou but sne
were citizens and residents of: German or Austria, application tute:
in the one legatee ;3 the I{Dl Pld 75! )ﬂ(l& entire resldutey) 'iEalata of
Bevilacqua, 31.Cal no. reci m Qnd
childreninltalywoul becu off ﬂrsteougl annQr’SStam

‘Eatate of K.lgba.n. 118 Cal. ppld 240, 2657 P.24 ﬁaﬁa) (it ntﬁte

went ﬂy lnt.ostacy ent's cloaest tives in zochos vakia would be cut

re distant et in United States would take) ; Estate of Michaud L
58 Ca.l. Ap&td 836, 128 P2d 596 . (1942) (first co ‘in California would
instead of father and two brothers in a.n-occupled France).
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involved have closely identical institutions of ownership and inheritance
of private property.t4

3. Reciprocity may be an undesirable principle in earrying on the
psychological aspects of the ‘‘cold war’’ with Russia and its satellite
nations. Protecting the inheritance rights in California estates of citi-
zens of those nations, by holding the property for them in California,
may perhaps better advance the econduet of foreign relations of the
United States than does the denial of inheritance rights under Seec-
tion 259,68

4. The reciprocity principle can as well be designated a principle
of ‘‘retaliation.’’ If it is California policy that there be no distinction
between citizens and aliens in the right to take and hold property in
California, there is some argument to be made against changing that
principle only because a foreign nation has what to California would
appear to be an ‘‘unenlightened’’ view as to the treatment of non-
resident alien beneficiaries. The achievement of inheritance rights for
American citizens in foreign eountries should perhaps be brought about
through diplomatic channels rather than through adopting an other-
wise undesirable California law of inheritance. -

5. Even with treatment of provisions of foreign law as questions of
law instead of questions of fact there yet remains for the nonresident
alien claimant, in a dlspute with more distant relatives of the decedent.
or with the State of California, the problem of the expense and dlﬁ
culty of sustaining the burden of proof on the issue of reeiprocal in-
heritanee rights.%¢ It is not always a sunple matter to determine what
the inheritance law of a foreign country is. For example, current d
reliable evidentiary data may not be readily available eoncerning,
law of inheritance of a particnlar country. Or a foreign country may
have different policies and legal concepts than the states of the United
States with respect to ownership and inheritance of pnvate property.
Or a foreign country may utilize administrative agencies in dealing
with inheritance with the result that there may not be any effective
and well-settled inheritance law which can be proved béfore a. Califor-
nia eourt.%” Or a nonresident alien beneficiary may be a resident of a
country which is temporarily or more permanently militarily oceupled
by another nation.%® In many cases the potential inheritange is not
sufficiently large to warraiit ‘the expendlture necessa.ry to establish that
reciprocity does exist.

If these arguments against the reciprocity principle are accepted it -

would then seem to be desirable that reclproclty be abandoned as a

% See Note, Estates and the “Iron Curtain,” 85 Mass. L.Q 34 (May 1950). The
ineffectiveness of succeeding in att.a.lnlng ‘reciprocity” with Communist nations
when different legal or economic institutions are involved is illustrated In an-
other field—commercial treaties. *. . . ‘national treatment’ clauses assuring to
nationals of one contracting party equality with the nationals of the other in
speclﬂed matters [of lnternatlona.l trade] are unreal concessions in the case of

the U.S.S.R., owing to the great difference in the righta whlch contracting capital-
ist and Communist states extend to their own nationals.” Pisar, Soviet Conﬂm of
Laws in International Commercial Transactions, 70 HARY. L. Rxv. 593, 634 (1957).

o See Chalitkin, supre note 7, at 317. See also Comment, State Regulathm of Nom-
szssidcitgslA)uen Inheritance—An Anomaly in Foreign Policy, 18 U. CrL L. REv.

% See p. B-25 supra.

* See, ea, Estate of Arbulich, 41 Cal.2d 86, 257 P.2d 433, cert. denied, 346 U.S. 897
(1953) ; Estate of 8 chluttig 36 Cal.2d 416, 224 P.2d 695 (1950).

e See, €.g., cases cited notes 26 and 32 supra.
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condition to the inheritance of California estates by nonresident aliens
and that Probate Code Sections 259-259.2 be repealed.

THE NEW YORK STATUTE

Attention may now be directed to another statutory solution of the
problems raised concerning inheritance by nonresident aliens, illus-
trated by the New York Statute.®® This statute, Surrogate’s Court Aect
Section 269, provides in part:

‘Where it shall appear that a legatee, distributee or beneficiary of
a trust would not have the benefit or use or control of the money
or other property due him, or where other special circumstances
make it appear desirable that such payment should be withheld,
the deeree may direct that.such money or other property be paid
into the surrogate’s court for the benefit of sueh legatee, dis-
tributee, beneficiary of a trust or such person or persons who may
thereafter appear to be entitled thereto. Sueh money or other
property so paid into-court shall be paid out only by the special
order of the surrogate or pnrsuant to the oudgment of a court of
eompetpnt jurisdietion.

" The contrast between this statute a.nd Probate Code Seqtldn 259 may
béat be mustrated by eonslderm§ thie three major pohcy eonsidérations
wiﬂeh should séemis any législation in fhis ares. The

age of the New York statite is dirécted solely toward the first

E factors, eff ectuaﬁpg the intent of the decedent by withholding
the ‘'praperty for the benéfit of the Betiefielary if it appears’ thyt the
beneﬁcmry will not, for sorhe reason, receité the benefit 'of the property
if it i8 presently distributed ‘to Him, The: beneficiary’s right to inherit
is not conditioned on the inheritahiée li% or other policies of the
foreign country of which he 15 a citizen and ‘resident. The New York
statute has been applied in many ‘cases’' t6” impourd a nonresident
alien beneficiary’s share in a New York estate wheré¢ it appeared that
if the property was transmitted to the beneficiary it would be ' eon-
fiscated—by carrency exehange rates or by mltrighﬁ selzure or by_

L4 fo _ptate: ennctad thu: ot ew York Oon-,
T g e { 39ded (8 e

: Supp uvlss““z?rew mn An’u“ ’I*l’k'p'u‘ g {'f'ss‘g' ﬁo (3@
o | i

§ 2113.81 (Page Su
3: 1155-5’9 (Purdon &n:f. 196 Rhode ,
i RS d ;

Some states ha to ew Y
of_court m ‘Ebéence or "m' note 7, ?ns- hms the
tollowins stateg n, l!luourl, Nebruka, Pennsylnnls and Vcrmont.
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other measures—by the nation of which the beneficiary was a resident
or citizen.”

Surrogate’s Court Act Section 269 does not deal specifically with the
second factor, withholding of transmission of funds where it is likely
that the funds would fall into the hands of an unfriendly nation. But as
pointed out above, the New York cases have involved beneficiaries in
enemy nations in World War II or Russia and Russian satellites since
‘World War II. Until 1944 another New York statute dealt in a way
with the problem of prevention of transmission of funds to an un-
friendly: nation. This was New York Real Property Law Section 10
which ‘provided that only ‘‘alien friends’’ could take or hold real
property in New York. This statute had a different effect than Sur-
rogate’s Court Act Section 269 : it was not a provision for mpoundmg
of the alien benefieiary’s share of .the estate if he wad not an alien
““friend,*’ but was a condition on_the right to inkerit. The stdtate whs
amended in 1944 to conform to the New York law conéerting persbﬂh

property, and: the statute’ now provides that all aliens migy take &nd
hold real property in the state.'The following statemént in the Résotn-
mendation of the New York Law Revisioni Comihission concerning this
amendment is of interest concerning the questioh, discusséd in the pre-
eeding section of this study, whether state legislation on the stibjeet of
inheritance by nonresidént: aliens should attetipi to deal other than
incidentally with the problem ‘of possible ‘aid tb exiémy: nauons

Any argu;n;lent that the pll-&sent disability. e?lf ahen enegnm wll)tih
respect to real property should bhe main 0 e
dan,geespe T to én:t:onﬂeu without merit. Wﬁnwmm% eo;g;lnes

" the United S tes, has treatles which have been. interpreted .to
n enqugs who. pre eitigens of those countries are not

tg disahilities of ahen enemles created by state Iaw
'ini e to. réAl pro 8o the Upited
, lSntates %coes h:t i’e‘i‘é“ttﬁat r%s ﬁm% the state

disabilities. As such treaties do_ not emt with all eountrles, the
result, is'a lack of uniformity of law in the state. -

" The federal govetnm ,hag the power to pwtect 1tseli frqn}

_ injury by any person, whether alien or eitisen, This power is

~ exercised throngh ti}e Tradmg with the Enemy Act and vmons

See generally, Hayman, T The: No: nt. 4
B S T ”ﬂa%’“‘"&"ﬂ T
B intae Sl

.x .18 (aﬂﬂ

VOO

et 'g.:"

from 8 T )¢ Ms . of Weldb

152 c?asi‘% ed 5f Jewt :

‘mMAany was co ting pro; of Ji Po tion

116 NEzd 1:!uu (1954) (egacy impound'ea dnee
. 0L Vi

I" m‘h l'ngim (1:;'510)&(51” (ﬁn
excimng E
the -l dlv :

Y 3& 11 N%.ﬁ?s!?llS

atter ot m zoo 107 N%B.ld
1951 (Russia); l[atar of Toma.es Estate, 199 Misc. 9490, S NY.SH 844
(Surr f Germany) ; Matter t Geffen's Estata 199
Misec. 756, 104 N.Y.S za 490 (Surr Ct. 1951) (Lithuania) ; Matter of Ram
Esta.te, 174 Misc. 306, 20 N.Y.8.2d 619 (Surr. Ct. 1940 ) (German-occuped

Norway).
nN.Y. Laws 1944, c. 272, p. 627.
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proclamations and executive orders by which the government pro-
tects itself without causing unnecessary hardship to alien enemies
and persons claiming through them. The present state law is not
adapted to this purpose and works total forfeiture without regard
to fault or danger.”

New York has no statutory provisions concerning the third faetor,
bringing about inheritance of foreign estates by United States citizens.

There are several aspects of the New York statute which should here
be highlighted to point up problems which may arise if legislative atten-
tion is given to impounding a beneficiary’s share in an estate so as to
prevent confiscation of the property by a foreign country:

1. The statute is not limited in .its terms either to nonresidents or
to aliens but eovers any beneficiary who would net receive the benefit
of his;inheritance. However, the reported cases all involved nonresident
alien beneficiaries.

2. By its terms the statute. would appear to permit nnpoundmg of a
beneficiary’s share in a New York estate where the beneficiary was a
resident.citizen of a friendly nation, But the reported cases under- the
statute all appear to have involved World War II enemy nations or
Russia and Russian. satellites since World War IL7® In many of the
cases under the statute .the beneficiary’s. share of an estate was im-
pounded on & showmg that the cogntry in which he resided was om
the list of countries prepared by the Secretary of the Trea.sury under
81 U8.C. Section 123.7

3. For how lohg a perlod should a distributive share be impounded
for the benefit ¢f a ﬁeneﬁcmry! Neither the New York statute nor those
modeled on it appeéar to place any limit on the pénod ditring which
the court will hold the property for the beneﬁelary Stjited Terently,
the rights of the nonresident ahen beneﬁclary are not at any tlme cut
off in favor of other heirs or in favor of eecheat t‘q,t_he state.”

4. How is the isue raised and who raise the {ssue as to whether the
distributee would or would not have the benefit of the. propérty due
him? The New York statute’ ‘provides only that the impounding provi-
gions come into effect ¢‘ where it shall appear ¥ that the distributee would
not have the benefit of the propert t{a or ‘“‘where other special eircum-
stances miake it appear desirable that such payment should be with-
held.”” If & probate eourt is to withhold distributien to:a beneficiary it
may well be desirable that eare be taken that there is adequate eansider-
ation of the question 6f how the isgue is to be raised. The ‘reported New
York declsmns do not make elear exectly how the issue: 18 raued in the
gyt oy oy e 00 Quekilty f e Bugri oy

Stupmes 451, 456 (194

7 See note 70 supra.
4PAY cheek dra.wn on government funds would be no less likely to reach an Hun-

%‘:‘2: ee than would 'a draft’ on -any privat 31

te, 305 N.¥ 148, 157, 111 NE d 434, 428 (1953). See also Matter of Sie-

gler's Will, 284 App. Div. 436, NY S.2d 392 (App. Div. 1954); In re Ryslakie-
e’ Will, 114 N.Y.S.2d 504 (Surr. Ct. 195:) ; Matter of Best's Eatate, 200

ssz 107 N.Y.8.2d 224 (Surr. Ct. 1961); Matter of Getream's Hstate, 200

543, 107 N.Y.S.2d 285 (Surr. Ct. 1951) % Mattef of Thomae's Estate, 199 Misc,

940 105 N.Y.8.2d 844 (Surr. Cf. 1951) ; Matter of Geffen’s Estate, 199 Misc. 756,
104 NYSZd 490 (Surr. Ct. 1951).

7 Letter from Arthur Levitt, State Comptroller of the State of New York, to the
writer, June 8, 1957.
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New York courts. The issue is not ordinarily raised by the beneficiary
himself. In most cases the alien beneficiary is represented by his na-
tion’s consul or by an attorney allegedly appointed by the beneficiary,
and in the reported cases the ‘‘representative’’ of the alien beneficiary
has sought immediate distribution. In most cases the court seems to have
raised the issue on its own motion.”® Other states with statutes similar to
that of New York do have provisions concerning the raising of the issue.
The New Jersey statute provides for withhelding of distribution under
speeific circumstances ‘‘on motion of any person in interest, or, failing
such, on motion of the attorney general or on the court’s own motion.”’ 77
The Massadchusetts statute prov1des that - the eourt may order deposit
of a distributive share in a savings bank ‘‘on petition of an interested
party or'in 1ts discretion.’’ 78 :

AUTHOR'S RECOMENDA‘HON

It is difficult to estimate the extent to. whlch nonremdent aliens ‘may
in the future become entitled by testate or intestate suecession to prop-
erty in California. In 1950 there were over. 200,000 residents of Oah
fornia who were born in nations presentl, y potentmlly “Imf
or under the domination of ‘“‘unfriendly” nations,™
that these California residents will have benqﬁcumes of.
who are residents of the;se countries, together with the quanﬁ 3

litigated cases under Section. 259E suggests that California should ¢ C?:’ﬁ

z-:

tinne to have some form of 1 tion eoncerning mhentance of
fornia estates by nonresident

It seems to me that the following pnneaples should be the gw;(}q in
draftmg legislation to deal with the A‘ﬁrable‘ms ereated by, mherltqnce
of California estates by nonresident

1. No distinetion should be_drawn concerning the nght to mhent
real or personaI property in. California between residéent and nonresi-
dent allens, or between nonresldent aliens who remde in" different
countries, because of those countries’ riles concermng inheritance by
United - States’ eitizens.” This, for the reasons given suprg at pages
B-26-28, the reciprocity principle should be abandoned: and Probate
Code Sectlons 259.259.2 should be repealed.

2. Some provision should be made for impounding the distributive
share of a nonregident alien in a California estate if it iz likely that
if the funds were transmitted t6 the beneficiayy he woild npt receive
the benefit'of his inheritance.®* This could be ‘done eﬁeetiveiy by pro-

Er . I ewlex' Wil 114 N.Y.8.2d 504 ¢t 1953 Matter of
B e, 330 392 101173. N.Y.8.34 734 4 R 108 )i °
TN.J. STat. m tit, § 25-10 (

HA.BANNLLS 206, §8 .87 27 (Supp. 1968 ’
8 orox: ‘\gmb&' %tm born )whlte" persons who were rest-

ia the & Ca.‘l? ximate r

ents of fornia in 1959 and who wete born. in the following countries: Ger-
many, Poland, Czechoslovakia, ugoslavia, La Estonia, thhuanla,
Romania, Bulgaria, Albania, Russia and Clﬂna, 1950 UNITED STATES CENSUS OF
POPULATION. Nativity and Parenia Special Re rts IV, 3A-71 (1954)

® Statutory authorization for withh glng a benefic e share may
be necessary. See Howaldt v Su Court, 18 cu.za 114, 114 Pza 388 (1941)
where the probate court order the Public Administrator to withhold distribu-
tive shares of nonresident heirs because the distributees were residents of Ger-
many and because of the war conditions in Germany. The German heirs flled a
proceeding to review the probate court’s order. It was argued on appeal in sup-
port of the court’s order that the probate court must insure that a decedent’s
property is distributed according to the decedent’s lntent or the laws of intestacy
and make appropriate regulations to that end, including withholding of distribu-
tion if existing conditions so require. §upreme Court did not decide this
point in the Howaldt case.
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viding for impounding (a) under the circumstances set forth in the
New York statute or (b) if the beneficiary resides in a country desig-
nated by the Secretary of the Treasury under 31 U.S.C. Section 123.
There might be some question whether incorporation by reference of
the amendable list of countries prepared by the Secretary of the Treas-
ury would be an unconstitutional delegation of power by the California
Legislature, but California cases would seem to sustam such a statute.®!
3. No effort should be made to deal directly in a California statute
with. preventmg the transmission of funds to unfriendly nations: Th;s
is an area in which federal government policy should prevail and in
which the federal government is constantly active. However, in giving
effect to a policy of protecting the inheritance rights of the nonresident
alien beneficiary use of the list of countries prepared by the Secretary
of the Treasury would in all likelihood have the collateral effect of
drawing what is in peaetiesl.operation a distiaction made by an agency
of t.he fedepal government. between friendly and unfriendly.
est%onofﬁbﬁvihemduéofmpoundmgxstobe Pais
be wve in some a,dequaﬁe

5 There should be' no tinge 11m1t on' the penod durmg wluch funds
he impounded for, the benefit of the beneficigry. or his heirs. Funds
t be deposited’ or. fnvested in séme ap ropriate manner for the
it of the beneficia¥y, or might be dep with ‘the State Tress-

urer for mse by the State, but with recogmition of the right 6f °
beneﬁcmfy heirs 'to obtain dlstributwn whenever it is shoyn
thit the conmdemnons whith led to ¢ no longer, dbtain Knd
that the roper claimant is entitled %6 recéive the property. As long
& ' ' benéfieiary of a ‘California estate, it
erit stich & Deneficiary it favor bf

seems f.o me’ imdésu'abte ' d

other heirs or permanently t6 eschest to the Staté the distributive shate
 of such a beneficiary. It the funds dre ad 1h & bgtik or otherwise
mveated of used by thie State the propei'ty #ould 'bé to bgln ‘ﬁl

use n the commumty while impour

'l“, ".?",‘2 mks lhaqr '.‘,EW' oﬁ tha,im

N mﬁm%zm T8 173 Pad 754, 80 03 L1945 ’ﬁ)’ mwt '&’b
332 U.8. 633 (1948), involving tth ilon L4k ﬂ /A% eon‘sf mh'em
of iland in l!erah
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