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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Relating to Time Within Which Motions for New Trial
and To Vacate Judgment May Be Made

Section 659 of the Code of Civil Procedure authorizes a notice of
intention to move for a new trial to be filed, inter alia, ‘‘within ten
(10) days after receiving written notice of the entry of the judgment.”’
Section 663a of the code authorizes a notice of intention to move to set
aside and vacate a judgment or decree based upon findings of faect
made by the court or the special verdict of a jury to be filed ‘‘within
ten days after notice of the entry of judgment.”’ Under both of these
sections a motion is timely even though made many months or years
after judgment has been entered and the time within which an appeal
may be,taken has passed, if the moving party can show that he was
not given written notice of entry of the judgment by the prevailing
party It has been held that notice received from the clerk of the court
is not sufficient to start the moving party’s time running under Section
659 ; the same is presumably true under Section 663a.

The Commission believes that th1s situation is undesirable. The or-
derly administration of justice requires that motions for hew trial and
to set aside and vacate judgments be made and disposed of within a
reasonably short time after a case is decided. While the party against
whom the motion is madeé can be said to have brought the difficulty on
himself by falhng to give notice of entry of judgment, the State has a
larger interest in the matter than that of assessing the blame for long-
delayed motions between the parties or their counsel.

The Commission recommends, therefore, that Sections 659 and 663a
of the Code of Civil Procedure be revised- to require the motions to
which they relate to be made within 30 days after entry of judgment or
within 10 days after receipt of written notice of entry of judgment,
whichever is ‘earlier. ‘Under this rule the prevailing party will be able,
as at the present time, to shorten the time to move for a new trial or
to vacate a Judgment by giving prompt notice of the entry of judgment.
Should:he fail to give such notice the time to move will expu'e 30 days
after the entry of judgment.

~The Comm1ssmn does mnot believe that these proposed amendments
will impose undue hardship on the moving party. As the report of its
research consultant shows, at least 12 jurisdictions have-a similar rule
with respect-to motions for new trial and most of them give the moving
party only 10 days or less after entry of judgment (or other event of
record) to make the motion. Moreover, the logsing party must keep
track of the date of entry of judgment-in any event masmueh as- hls
tlme to appeal runs from that date
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-6 CALIFORNIA LAW REVISION COMMISSION

The Commission also recommends that Section 953d of the Code of
Civil Procedure, which provides that a notice of entry of judgment
required by Section 659 must be given in writing unless written notice
be waived in writing or by oral stipulation made in epen court, be
amended to make it applicable also to notices of entry of judgment
required by Section 663a. The desirability of this amendment was sug-
gested by the State Bar in connection with its review of the Commis-
sion’s recommendation and study on this subject. .

The Commiséion ’s recommendation would be eﬁectuated by the enaet-
ment of the following measure:* .

An act ta amend Sections 6‘5.9, 663a and 953d of the Code of Ciwil Pro-
cedure, relating to notice of intention to move for ¢ new irtal and

notice of inteniton to move to set aside and vacate ceriain judgments
and decrees.

The people of the State of California do endct as follows:

SecrioN 1. Section 659 of the Code of Civil Procedure is amended
to read:

659. Netiee of Motion: Filing and Serviee; Time: Contents: Kxton-
sion of Time: The party intending to move for a new trial must; either
ﬂ%beﬁem%heen&yoﬁsudgmenﬂtud-whereamﬁenierindmt
notwithstanding the verdiet is pending; then within five {6) deys after
the malking of said motion; or {3} within ten {10) days after recciving
writben notice of the entry of the judgment; file with the clerk and
serve upon :the adverse party a notice of his intention to move for a
new trial, designating the grounds upon which the motion will be made
and whether the same will be made upon affidavits er the minutes of
the court or both:, esther .

1. Before the eniry of judgment and, where 6 motion for judgment
nolwithstanding the verdict i3 pending, then wzthm five days after the
making of said motion; or

2. Within thirty days after the eniry of the audgme'nt or ten days
after recewmg from any party wrtttan notsce of the entry of judgment,
whichever 18.earlier. -

.Said notice shall be deemed to be a motlon for a new trial on all the
grounds stated. in the notice. The time above speclﬁed shall not be
extended by order or stipulation.

. BEG. 2. Section 663a of the Code-of Civil Procedure is amended to
read:

663a. The party intending to make the motlon mentioned in the
last section must, within thirty days after the entry of judgment or

* Matter in italics would be added to the present law; matter in “strikeout” type
would be omitted from the present law.
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within ten days after recetving from any party written notice of the
entry of judgment, whichever is earlier, serve upon the adverse party
and file with the clerk of the court a notice of his intention, designating
the grounds upon which, and the time at which the motion will be
made, and specifying the particulars in which the conclusions of law
are not consistent with the finding of facts, or in which the judgment
or decree is not consistent with the special verdlct The time designated
for the making of the motion must not be more than sixty days from
the time of the service of the notice. An order of the court granting
such motion may be reviewed on appeal in the same manner as a spe-
cial order made after final judgment and a bill of exceptions to be
used on such appeal may be prepared as provided in geetion six hundred
and fepﬁhmne- Section 649,
SEc. 3. Section 953d of the Code of Civil Procedure is amended to
read: :
953d. Any notice of entry of judgment required by the provisions
of Sections 659 or 663a of this code, must be given in writing, unless
written notice thereof be waived in wrltmg or by oral stlpulatlon made

“in open court and entered in the mmutes




A STUDY RELATING TO THE TIME WITHIN WHICH A
MOTION FOR A NEW TRIAL MAY BE MADE
WHEN NOTICE OF ENTRY OF JUDGMENT
HAS NOT BEEN GIVEN*

Theoretically the law favors a speedy end to litigation. Aectually it
all too frequently fails to achieve this goal. One obstacle to its achieve-
ment in California is Section 659 of the Code of Civil Procedure which,
in effect, leaves without limit the time within which a _party may move
for a new trial in some cases. That section provides in relevant part:

659. Notice of Motion: Filing and Service, Time: Contents:
Extension of Time. The party intending to move for a new trial
“‘must, either (1) before the entry of judgment and, whére a mo-
tion for judgment notwithstanding the verdiet is pending, thexn
within five (5) days after the making of said motion, or (2) within
ten (10) days after receiving written notice of the entry of the
judgment, file with the clerk and serve upon the adverse party a
notice of his intention to move for a new trial. . ..

Provision (1) may be disregarded because if the notice of intention
to move for a new trial is served prior to the entry of judgment no
problem of delay is involved. However, when notice is not served prior
to judgment, provision (2) becomes operative and the moving party
has ten days ‘‘after receiving written notice of the entry of the judg-
ment’’ in which to file and serve his notice of intention to move for
a new trial. In cases in which notice of entry of judgment is mnot
received the time allowed to move for a new trial is thus made indefinite
and indeterminate and may extend long after the right to appeal from
the judgment has expired.

Thus, in Smith v. Halstead,! the defendant served a notice of inten-
tion to move for a new trial three years and seven months after the
entry of judgment. There being nothing in the record to show that
notice of entry of judgment had been ‘‘received’’ by him the court
held the motion timely.2 In fact, defendant’s time to move would have
run on indefinitely until he received such notice.?
hd This study was ma.de at the direction of the Law Revision Commission by Professor

ng f the Hastings College of Law.

188 Gal, App 2d ess, 9 P.2d 879 (1948),

21t might be noted that, while under Section 659 the time begins to run on the dafe
of receiving written notice of the entry of the judgment, the District Court of
Appeal stated in Smith v, Halstead that the time does not begin to run until
proof of service of notice of entry is flled.

*Cowee v. Marsh, 50 Adv. Cal 168, 334 P.2d 558 (1958); Peoples F. & T. Co. v.
Phoenix Assur. Co., 104 Cal. App 334, 285 Pac. 867 (1930) ; Steward v. Spano,
82 Cal. App. 306, 255 Pac, 582 193 7). Bates v. Ransome-Crummey Co,, 42 Cal.

App. 699, 184 Pac. 8 g 919 ansson v, National Steamship Co., 34 Gal. App.
483, 168 Pac. 161 (1917).

(F8)




R S e e e

TIME FOR MOTION FOR NEW TRIAL F9

Section 659 };is open to the further objection that the issue as to
whether a party’s motion for a new trial is timely is subject to a
possible conflict of extrinsic evidence as to whether the moving party
received notice of entry of judgment.*

Should Section 659 be revised to preclude the possibility of such
long-delayed motions for new trial? Before turning to this question a
brief analysis of the legislative history of Section 659 and of the law
of other jurisdictions relating to the time for making motions for new
trials will be presented for such light as they may shed on the question.

LEGISLATIVE HISTORY OF SECTION 659 OF THE
CODE OF CIVIL PROCEDURE

A review of the legislative history of Section 659 of the Code of
Civil Procedure must include consideration also of the legislative his-
tory of Section 660.

Beginning with the original 1872 Code of Civil Procedure the under-
lying legislative intent appears to have been 1o expedlte the ‘making
and disposition of motions for new trial. The 1872 version _of Section
659 required thpt notice of intention to move for new trial be filed
and served witliin 30 days after ‘‘decision or verdict’’ and that it
fix a time and place for hearing the motion notf less than 10 or more
than 20 days after service.® Section 660, enacted in the same year,
limited adjournment by the court of the hearing of a motion for new
trial to 10 -days and required that the motion be decided within 10
days after hearmg“ Thus events of record were fixed as_the events
from which the time for making the motion was to be computed and a
policy of expeditious. disposition of the motion was established.

In 1873-74 Sdption 659. was amended to reduce the time for serving
a notice of intdhtion to move for new trial from 30 to 10 days and
Section 660 was amended to require that the motion “‘shall be heard
at the earliest practicable period.”’? This bespoke a continued desire
for speed in handling such motions but was flexible indeed as compared
with the stringent provisions of thé two séctions as they stood in 1872.
However, a diserimination was mtrodueed between jury and nonjury
cases. In jury cases the time for serving the notlce was to be computed
from the date of the verdict, as before, but in nénjury cases it was
made to run from ‘‘notice of the decision of the Court or referee.”’
Thus the notion of starting the time to run from the time of ‘notice
of an event in the litigation rather than the event itself was introduced
in nonjury cases. Furthermore, an additional element of uneertamty
‘If the ‘evidence bearlng on whether notice was recelved does- not appear in the

record the 1ssue must be tried as on any other motlon. When an issue of fa.ct is
. - -raised on a motion it may be tried on affidavits, CAL. Proo, § 3009, and
 ‘usually is. Fuller v. Lirdenbeum, 29 Cal. App.2d az'r u pzd 155 (1988) The

¥ 8lso receive oral testimony. Peres v. Perez, 111 ‘Cal. "App.2d - 837, 245
Pzg 44 Vi198%). In Dept, of Soclal Weifare -v. Gandy, ss Cal Appad. zos 132

g 241 -(1942), an ml from an order granting e héw trigl, ‘the issue on
..  the hearing of the. mo on wa.l the fdate on &ch a rotice: of gnti'y of ' Judgment
-, Berved by mal 1’% ecetved b{uﬂae laintiff. Fhe f*ls.qne was reisolved on

constderation:’ davits submltted laintiff -afi the ]
tion as agal - an-affidavit of mailing of notice of entPy m%q« tf!greg»ﬂdg‘xs afte

-, niry. of the judgment. The order was re on the* PN
O feutaﬂlished ipt of the notice of entry vu;me than ténﬂys prlor tg e mbtioh
- "for 8 new {

:?d. AL: CIV. PRroC, ANN. 170 (‘1&'{2) v - A ! -

7 Cal. Amend. Code 1873-74, §§ 85, 86, pp. 315, 317.... PR
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was introduced in that there was no prov1s10n for service of the

“‘notice of the decision’’ referred to.?

- Although the 1900-01 revision of the Code of Clv11 Procedure° was
abortlve having been declared unconstitutional on technieal grounds,®
it is worth noting that it amended Section 659 to fix the time for
serving and filing the notice of intention to move for new trial as
‘‘within ten days after receiving notice of the entry of the judgment’”
in both jury and nonjury cases.!! The only comment respecting Section
659 in the Report of the Commissioners for the Revision and Reform of
the Law, Recommendations Respecting the Code of C’wd Procedure on
the 1900-01 revision is the following:

This fixes the notice of the entry of a Judgment as the penod
-from which to compute the time for moving for a new trial, .

No relevant change was made by the 1900-01 revision in Section
660.13 Since the requirement that the motion be heard ‘‘at the earliest
practicable period’’ was retained it would appear that the possibility
of indeﬁmte delay arising out of the provision that the time shounld run
from ‘‘receiving notice of the entry of the judgment’’ was not. visnal-
ized by the Commissioners or the Legislature.

" In 1907 the ill-fated 1901 revision of these sections was re-enacted
with some changes.!* Section 659 was revised as it had been in 1901;
thus was enacted for the first time the provision that in both jury and

nonjury cases the time in which to serve notice of intention to moye
for a new trial begins to run “within ten days after recelvmg notice
of the entry of the judgment,’’ 18

In 1915 Section 659 was amended to revive the diserimination be-
tween jury and nonjury cases by providing for serving and filing the
notice of intention ‘‘within ten days after verdict’’ for Jury cases;
the requirement in nonjury cases at ‘‘ten days after receiving notice
of the entry. of the judgment’’ 18 was unchanged, However, expedltxon
in the disposition of motlons for new trial received added emphasis in
that legislative year in two respects: )

8¢ The 1873-74 amendments also amended Section 669 to de that @ motion for
new trial could be made on (1) affidavits served 10 s after the notice, (2)

a bill of excoptlons settled within 10 days after the notlce. (8) a statement of

the case served within 10 days after the notice, but with alaborate provisions

tor its ultimate lettlement or 54) the minutes of the court. The adverse party

in each nwhlchtourve opposhig documsents. The. time

? pa.rty could be enlnrged by the court. Ca.l. Amend. Code 1878-74.
g! -85, 88 a

Sta.t. 117,

wis v. Dunne, Caf. 291, 66 Pa.c. 478 (1901).

nCal. ‘Stat. 1900-01 c CII, § 128, 149, Section 659 was also amended to d.\m-
inate the “statement of the case” as n alternative record upon which to present
- the motion and,.of course, the ¢ bonte procedure for. its settlement. This WRS
restored in the 1907 gct but. eventually was dropped. along with the bill- ‘of

1'1 T0- JOURNALS OF SENATE AND ASSRMBLY, doc. 13 88 (34th Sess. 1801
ﬁ'r}gmauomudwmmpmws»mnsss v B 63 so1).
section as revised] orhits subdivision three . reterrl to state-
E:nta of ::3 Sand there 'be no rea.aon to ‘provide both for statements of
case
'I'ho nota to laat lectlon [658] & " Th s noth!ng In the statement
ganno od ln a. bill of. mﬂ%” and this doublo

7%
#Cal Biat isoo-m, ey 124, at @

U.Cal.- S; 907, 38 + 17, This r dld not ‘eliminate the “statement of
the fat b'1and tel'ne cg'm yérsome Frooednrwi’rl!‘or {ts settlement as had b.?di dgne in
1901, This seems 0?1? in view of the 1901 Commissioners’ report but no e;phn&-

tion
®1d. atiz
# Cal. Stat. ﬁls c. 107, § 2, p. 201
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1. Section 659 was amended to provide that the time for filing and
serving the notice of intention ‘‘shall not be extended by order or
stipulation’’ and that the time for serving affidavits and counter
affidavits could not be extended for more than 20 days.1?

2. Bection 660 was revised to introduce new devices for acceleration
by providing that the hearing and disposition of a motion for new trial
should have precedence over all other matters except criminal cases,
probate matters and cases actually on trial; that it should be the duty
of the court to determine the same at the earliest possible moment, that
the power of the court to pass on the motion should expire three months
after the verdiet or ‘‘notice of the decision’’ [the Legislature appar-
éntly meant notice of entry of judgment]; and that a motion not
deterinined in three months should be deemed denied.®

These amendments would appear to indicate that expedxtlous disposi-
tion of motions for new trial was still desired and that it had not yet
occurred to anyone that the provision permitting service of the notice
of intention in nonjury cases ‘‘within ten days after reoelvmg notice of
the entry of the judgment’’ would frustrate this goal in some cases.

In 1923 Section 660 was amended to reduce the time within which the
court could determine a motion for new trial from three to two months
and to provide that a motion not determined within the two month
penod should be deemed denied.’® This again emphasized the Legisla-
ture’s intention to have motions for new trial disposed of expeditiously.

In 1929 Section 859 was amended to restere. Jury and nonjury cases
to parity and to provide that in all cases the notice of intention to move
for new trial must be served ‘‘within ten (10) days after receiving
written notice of the entry of the judgment.”’ 20 Section 660 was re-
arranged and reworded but without material change.3 The provision
that the motion ‘‘must be heard at the earliest practicable time’’ was
dropped. However, the provision according preference to the motion
was retained as was the requirement that the court ‘‘determine the
same at the earliest possible moment.’’23 The provision- as to the
allowable period for the determination of the motion was changed from
two months to 60 days..

¥1d. at p. 202. In addltion, the statement of the case and the bill of exceptions were

B1d. at § 8, p. 203. In 1917 there was no amendment to Section 669. Section 660 was
amended to correct: the error in the 1915 statute by substituting “notice of the
entry of the judgment” for “notice of the deculon." Cal. Stat. 1917, o 156, § 1,

“C&L Stat. 1923, c. 105, ! ltg 233. Section’ 659 was also amended in a respect
. which has no bearing etf tlnquu'y.thoonlymngomndebelnsto
authoﬂuthomnhnz fn.mo ontoranewma.lbetorethoontryotjndmmt
» caf s&gffs%m gs,“ 3, B 44l oBs provistons o the service of afidavits snd
a) , C. @ Pro’ as e [
unter affidavi A; e naiongf.tlmeolervice ?:n.mt
‘imS:%tl‘Q% 6;;9& l’md rewordod, but there was no change In nibltance .
8 Ibid. In Heuw of the provision that the motion “must be heard at the otl'!lelt
ticable time”™ metlon 861 was enacted. Id. at § 6, p. 842. By thlim u{ 'tlég
coun!

section (1
-clerk was required ‘“upon the expiration.of the.time to file counter affidavi
call the motion to the sttention o the Ju + (2) thekjudgo ‘was raquired to desig.
nate the . for oral argumen t.it ) clerk ¥ :
notice of a.rgument by mail and (4) the motion was 1 A
- submitted not later than .10 days “before tho cxplrntl9n of the time within which
thooourthupowertopmon'l R
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There has been no relevant amendment of Section 659 or Section 660
since 1929.28

LAW OF OTHER JURISDICTIONS

A study has been made of the Federal Rules of Civil Procedure and
of the statutes of 15 representative states to ascertain the time within
which a motion for a new trial must be made and the event from which
th}a time runs. The information disclosed is summarized in Table 1
mfra.

Table 1 shows that in 12 of the 16 jurisdictions studied the time to
move or give notice of intention to move for a new trial begins to run.
from an event of record—rendition of verdiet, rendition of decision or
entry of judgment—in both jury and nonjury cases?* In Idaho and
‘Washington this is true in jury cases, the time running from the
rendition of the verdict. In the latter jurisdictions the time does not
begm to run until service of written notice of entry of judgment in non-
jury cases and. this is the rule for all cases in Nevada and Michigan 2%

Thus, Section 659 of the Code of Civil Procedure puts California in
the company of a small minority of the jurisdictions studied. In the
great majority of these Junsdletmns it is an event of record and not
notice thereof which starts the tlme to run w1thm which to make a
motmn for new trlal.

CONCI.USIONS AND RECOMMENDATIONS

The provision in Section 659 of the Code of Civil Procedure :that
ﬂle time to serve a:rotice of intention to move for néw trial begins to
run when notice of entry of judgment is received is undesirable. Since
the Supreme- Court recently reaffirmed in -Cowee v. Marsh *6 the ruls
that any notice of entry of judgment which may be given by the clerk
of the court is ineffective to start the time running, the time limita-
tion hmges upon a voluntary and uncontrolled act of a party to the
litigation. This creates the _possibility that notice will not be given
and that a motion for new trial may be made in such a éase many
years after Judgment has been entered and has-become final for puir:
poses of appeal. It is not possible for a court to pass intelligently on
8 motion for new trial at a.date so remote from the events upon which
the motion is based. Section 659 should, therefore, be rewsed to eli-
minate the possibility of its being asked to do so.

" Against this conclusion it might be argued that the- party agamst
whom the motion is made has no ground to complam 1na,smueh as it

#In 1938 Section 12a of the Code which refers to the computation of-time'was made
applicable to Sectlons 659 and 659a and to the 80 day period for determination ot
motis%nss for ‘a new trial prescribed in Section 660. Cal. Stat. 1933, c. 29, §§ 6.
DD.

1951 Section ‘659 wis aménded to provide a § day notice pericd for a mqﬂo!r
for 8 new trial-made before the entry of judgment and while & motion for- judg-
‘tig:nt notwithsta.ndinf the verdict is pending. Cal. Stat. 1951 € 801, ! 2, p 2289

change um not enter into’ the present inguiry.

’"1‘13 foderal ca ona; Co!orado, Ooxmecticut, Illinols Montana., Okla.homa.

reg(m, ou 'exas; U?a han isconsin.

“Rule 7§(d) o!t)th ’qu. ULRS OF c:vu. Pnocmm requires the clerk of the
district court to serve notice by mail of the entry of judgment. The time for new
trial does not run from the service or receipt of such notice, however, but from
entry of judgment.

It should be noted, however, that in Michigan the right to make a motion for new
trial may be terminated “on a date certain by the trial judge on motion of the
opposite party.” MicH. Ct. RULES ANN. Rule 47, § 4, p. 538 (Mason 1948).

250 Adv. Cal. 168, 324 P.2d 553 (1958).




TABLE 1

EVENT STARTING TIME TO RUN

Period Service of Filing
within written notice of entry proof of
which to Entry of | Rendition of | Rendition of of judgment— service
Jurisdietion move or judgment— | verdict— decision— of notice Authority
give All cases Jury cases | Court cases of entry of
notice All Nonjury judgment—
of motion cases cases All cases
Federal district Fep. R. C1v. P.
courts 10 days X Rule 59(b)
Artz. R. Civ. P.
Arizona 10 days X Rule 59(d)
Covo. R. Civ. P,
Colorado 10 days X Rule 59(b)
CoNN. GN. StaT,
Connecticut 3 years X § 8322
Iparo Copr ANN.
Idaho 10 days X X § 10-604
ILn. Civ, Prac. Acr
Illinoia 30 days X §8 68.1(2)-(3)
MicH. Cr. RULES ANN.
Michigan 20 days X Rule47 § 1
: ) Mont. Rev. Copes ANN.
Montana 10 days X X § 93-5605
Nev. R. Civ. P.
Nevada 10 days p.< Rule 59(b)
. OKLA. StaT.
Oklahoma 3 days X X § 653
OrE. Ruv, StAT.
Oregon 10 days X § 17-615
8. D. Cops Sure.
South Dakota One year X $ 33.1606
Tex. R. C1v. P. (Supp. 1956)
Texas 10 days X Rule 329(b)(1)
Uranr R. Civ. P.
Utah 10 days X Rule 59(b)
Wasna. Rev. CopE
Washington 2 days X X 0.4.76.060
‘Wis. StaT,
‘Wisconsin 60 days X X § 270.49

TVISL MAN 904 NOLLOW d0d HWIL

£Td




F-14 CALIFORNTA LAW REVISION COMMISSION

was his neglect in giving notice of entry of judgment to the moving
party which makes possible the delayed motion for new trial. The
answer to this argument is that the State has a larger interest in this
matter than assessing the blame for long-delayed new trial motions as
between the parties to the action—or, more accurately, their counsel.
The burden on our courts in hearing and deciding such tardy motions
for new trial and the larger interest in a speedy end to litigation which
the Legislature has given special emphasis in the statutes dealing with
disposition of motions for new trial justify an amendment to Section
659 to prevent a repetition of cases like Smith v. Halstead.2”

If the Legislature agrees with this conclusion an adequate remedy
may be effected by amending Section 659 to provide that a motion for
& new trial must be made, at the latest, within a specified time after
the entry of judgment. To that end the following amendment is sug-
gested :

659. Notice of Motion: Filing and Service, Time: Contents:
Extension of Time. The party intending to move for a new trial
must, e1ther-€-1-)-be£ere%heenteye£sadgmen%&nd—wbereameﬁen
fop 3adgmen$ $he verdiet is pending; then within
five {5} dayo after the making of said motion; or {(2) within ten
ment , before the entry of judgment or within ten days after the
entry thereof file with the clerk and serve upon the adverse party
a notice of his intention to move for a new trial, designating the
grounds upon which the motion will be made and whether the
same will be made upon affidavits or the minutes of the court or
both. Said notice shall be deemed to be a motion for a new trial
on all the grounds stated in the notice. The time above specified
shall not be extended by order or stipulation.

If Section 659 is to be amended as suggested; the last paragraph of
Section 660 of the Code of Civil Procedure should also be amended as
follows:

Except as otherwise provided in section 12a of this code, the
power of the court to pass on motion for a new trial shall expire
sixty €60) days from and after the serviee on the moving perty
of written neotiee of the entry of the judgment, or if sueh notice
hes net theretofore been served; then sixby {60) days after filing
of the notice of intention to move for a new trial. If such motion
is not determined within said period of sixty (60} days, or within
said period as thus extended, the effect shall be a denial of the
motlon without further order of the court. i

It may be objected that these proposed amendmeéents would 1mpose
a hardship upon the party desu'mg to move for a mew trial in that
“he would be required to examine the record or to consult the clerk to
' ascertain if and when judgment was entered. That this would be true
'm some cases is made clear by the provisions of $ection 664 of the
i Code of Civil Procedure which governs entry of judgment:

% #7 88 Cal. App.2d 638, 199 P.2d 379 (1948)
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664. When trial by jury has been had, judgment must be en-
tered by the elerk, in conformity to the verdiet within 24 hours
after the rendition of the verdict (provided that in justice courts
such judgment shall be entered in the docket at once), unless the
court order the case to be reserved for argument or further con-

- sideration, or grant a stay of proceeduigs ‘When a motion for
judgment notwithstanding the verdiet is pending, entry of judg-
ment in conformity to the verdict shall be automatically stayed
until the court has rendered its decision upon the motion. If the
trial, in a superior or municipal court, has been had by the c¢ourt,
Judgment must be entered by the clerk, in conformity to the decl-
sion of the court, immediately upon the filing of such decision; in
justice courts, Judgment must be entered within 30 days after the
submission of the cause. In no case is a judgment effectual for
any purpose until entered.

- Tt is apparent that under the provisions of Section 664 the time of
entry of judgment will not be known to counsel without inguiry
when (1) a case tried before the court without a jury is taken under sub-
mission or (2) in a jury case a motion for judgment notwithstanding
the verdict is pending or the court has ordered the case reserved for
argument or further consideration or has granted a stay of pro-
ceedings.

'However, the suggested inconvenience to counsel does not seem to be
a persuasive argument against amending Section 659. Moreover, the
proposed change introduces nothing novel in requiring counsel to keep
himgelf informed with respect to the date of entry of judgment in
order to safeguard his client’s rights. For example, under Rule 2(a)
of the Rules on Appeal the date of entry of the judgment, not of
notice thereof, is the date from which the time to appeal begins to
run. Again, under Section 1033 of the Code of Civil Procedure a party
is given 10 days after the entry of judgment to serve and file a memo-
randum of costs and no notice is required to start that time running.
The date of entry of judgment having been found satisfactory with
respect to these matters should serve as well to fix the date from which
the time to give notice of intention to move for a new trial begins
to run.

If the ‘‘hardship’ objection is thought to be well taken, however,
it could largely be obviated by either of two expedients:

1. The time period provided in Section 659 could be increased to

[

‘more than 10 days. For example, it could be made co-extensive with

the time within which to appeal, 60 days.
-2, A statute could be enacted requiring the clerk of the court to
mail a notice of the entry of the judgment to counsel for all parties.

‘The time to give notice of intention to move for new trial would not

Jbegin to run from the sending or receipt of such notice but the party
would in fact be put on warning whenthe notice was received, There
is precedent for such a requirement. Section 667a of the Code of Civil
Procedure requires the clerk or judge of a justice court to give notice
of ‘‘the rendition of judgment’’ by mail or personally to the parties
or their attorneys. And Rule 77(d) of the Federal Rules of Civil Pro-
cedure requires the-clerks .of:--the:distriet.eourts-to serve a mnotice by
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mail of ‘‘the entry of an order or judgment.’’ Provision for such a
notice could be made by enacting a new section of the code, patterned
after the federal rule, as follows:

664.1. Immediately upon the entry of a judgment in superior
and municipal courts the clerk shall serve a notice thereof by mail
upon every party to the action who is not in default for failure
to appear, and shall make a note in the docket of such mailing.
Such notice shall be in substantially the form of the abstract of
judgment required in Section 674 of this code.

SECTION 663a OF THE CODE OF CIVIL PROCEDURE:
' A RELATED PROBLEM

In considering the problem with respect to Section 659 it is to be
noted that the same problem exists with respect to Section 663a of the
Code of Civil Procedure. Section 663 of the code provides for motions
to set aside and vacate judgments or decrees based upon findings made
by the court or the special verdict of a jury. This is followed by Sec-
tion 663a which provides in relevant part:

663a. The party intending to make the motion mentioned in
the last section must, within ten days after notice of the entry
of judgment, serve upon the adverse party and file with the clerk
of the court a notice of his intention, .

In the interest of doing a eomplete job Section 663a should be
amended as follows:

663a. The party intending to make the motion mentioned in the
last section must, within ten days after notiee of the entry of
judgment; within ten days after the enlry of judgment, serve
upon the adverse party and file with the clerk of the court a
notice of his intention, designating the grounds upon which, and
the time at which the motion will be made, and specifying the
particulars in which the conclusions of law are not consistent
with the finding of facts, or in which the judgment or decree is
not consistent with the special verdiet. The time designated for
the making of the motion must not be more than sixty days from
the time of the service of the notice. An order of the court grant-
ing such motion may be reviewed on appeal in the same manner
as a special order made after final judgment and a bill of excep-
tions to be used on such appeal may be prepared as provided in
section six hundred and forty-nine28
8 The time for making a motion for judgment notwithstanding the verdict as pre-
scribed in Section 629 is also as indeterminate as that prescribed in Section 659.
The relevant provision of that Section 629 is as follows:
... [I]1f made after the entry of judgment such motion shall be made within
the period specified by Section 659 of this code in respect of the filing and
serving of notice of intention to move for a new trial.

However, a8 the time is thus fixed by reference to Section 659 the suggested
change in that section would make amendment of Section 629 unnecessary.
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