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CoDE § 8501. See also HEALTH & SAF. CODE § 8715 (taking of
roadways, parks, and the like by private cemetery).
Subdivision 15

Subdivision 15 is superseded by Sections 14770 and 53040 of the
Government Code.

Subdivision 16

Subdivision 16 is obsolete and merely duplicates other specific
grants of condemnation authority.

All public entities that might utilize the power of eminent
domain for fair or exposition purposes are specifically granted
the power of eminent domain. Specific grants are made to the
state (GovT. CODE § 15853), cities (GOvT. CODE § 37350.5; see
also GovT. CODE § 50331), counties (GovT. CODE § 25350.5; see
also Govr. CobpE §§ 25900-25908), district agricultural
associations (GOvT. CODE § 15853; see also FOOD & AGRI. CODE
§ 4051), and citrus fruit fairs (GovT. CODE § 15853; see also FOOD
& AGRI. CODE §4701). Private fair corporations (e.g., CIVIL
CoDE § 620) do not have the power of eminent domain.

With the repeal in 1949 of all special constitutional grants in aid
of private expositions, subdivision 16 became obsolete. (The
subdivision was enacted in 1911, apparently as a grant of eminent
domain power to the Panama-Pacific International Exposition
Company. See former CAL. CONST., Art. XI, §8a.) But see
County of Alameda v. Meadowlark Dairy Corp., 227 Cal. App.2d
80, 38 Cal. Rptr. 474 (1964) (subdivision 16 relied upon to
authorize condemnation by a county for fair purposes on the
theory that the Constitution grants to counties a tax-exempt
status which is a “thing of value ... authorized by the
Constitution” within the meaning of subdivision 16). However,
subdivision 16 is no longer necessary because counties now have
a specific grant of condemnation authority. Govr. CODE
§ 25350.5. See also GovT. CODE §§ 25900-25908.

Subdivision 17

Subdivision 17 is in part discontinued and in part superseded
by provisions of other sections. Where other sections authorize
the acquisition of “property,” the authorization subsumes
particular types of property, such as those mentioned in
subdivision 17: works or plants, lands, buildings, and all other
improvements, rights of any nature in water, or property “of any
character necessary for the purpose.” See CODE Civ. PRoC.
§§ 1235.170, 1240.110, 1240.120. The authority to condemn for a
particular purpose includes the authority to condemn all
property necessary for the proper development and control of
that purpose at the time of the taking of the property, as well as
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in the future. CODE CI1v. ProC. §§ 1240.120, 1240.220.

The authority granted by subdivision 17 to condemn property
necessary for generating, transmitting, distributing, and
supplying refrigeration to any county, city and county,
incorporated city or town, or irrigation district, or the inhabitants
thereof is not continued. The provision has no apparent present
application. There is no statute regulating the incorporation or
operation of “refrigeration” companies. Hence, there is no need
to continue a general condemnation authority for refrigeration.
Insofar as a railroad company, for example, supplies
“refrigeration” in connection with the transportation of property
(see PUB. UTIL. CODE § 209), it can condemn necessary property
under Public Utilities Code Section 611. '

The authority granted by subdivision 17 to public entities to
condemn property necessary for generating, transmitting,
distributing, and supplying gas, heat, and power is continued in
other sections. E.g, STs. & Hwys. CopeE §§5101(i), 5102
(Improvement Act of 1911—gas), 10010, 10100(c), 10101-10102
(Municipal Improvement Act of 1913—gas, heat, power); GOVT.
CODE § 39732 (cities—gas, heat, power); PuB. UTIL. CODE
§§ 10002 (municipal corporation—heat, power), 12703, 12801
(municipal utility districts), 16404, 16461 (public utility districts).
See also Comments to subdivisions 12 and 13 supra, relating to
electrical power. For the authority of irrigation districts to
condemn for electrical power, see Comments to subdivisions 12
and 13 supra.

The authority granted by subdivision 17 to private persons to
condemn property necessary for generating, transmitting,
distributing, and supplying gas, heat, and power is continued to
the extent the private person is a public utility. See Comments
to subdivisions 12 and 13 supra for power of electrical
corporations to supply electrical power. A gas corporation (see
PuB. UtiL. CODE § 222) may condemn property (PUB. UTIL.
CODE § 613) for its gas plant (PUB. UTIL. CODE § 221). See also
15 US.C. §717(f)-(h) (1964) (Natural Gas Act—condemnation
by public utility in interstate commerce). A heat corporation
(see PUB. UTIL. CODE § 224) may condemn property (PUB. UTIL.
CODE § 614) for its heating plant (PuB. UTIL. CODE § 223).
Subdivision 18

Subdivision 18 is superseded by Code of Civil Procedure
Section 1240.120, providing general authority to condemn
property necessary for protective purposes. This general
authority permits condemnation to provide for the culture and
growth of trees along highways without the 300-foot limitation
formerly found in subdivision 18. Under Code of Civil Procedure
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Section 1240.120, a condemnor may take any property
“necessary” for protective purposes. See also STs. & HWYS. CODE
§ 104 (f) (authorizing the taking of property by the Department
of Transportation).

Subdivision 19

Subdivision 19 duplicated authority found elsewhere in the
codes to condemn for fish conservation purposes. The power of
state agencies to condemn is found in the general authorization
of Government Code Section 15853 and the more specific grants
to specific agencies. F.g., WATER CODE §§ 253, 11900; FisH &
GAME CobDE §§ 1120, 1301, 1345, 1348. See State v. Natomas
Co., 239 Cal. App. 2d 547, 49 Cal. Rptr. 64 (1966). The authority
of counties to condemn is found in Government Code Section
25350.5. See also FisH & GAME CODE §§ 1150 and 13100. The
authority of special districts, if any, is to be found in their
particular authorizing grants. See, e.g., Monterey County Flood
Control & Water Conservation Dist. v. Hughes, 201 Cal. App.2d
197, 20 Cal. Rptr. 252 (1962), in which the district’s power to
condemn for recreational purposes was upheld based upon a
general condemnation power in its authorizing statute plus
policy statements in the Water Code that fish and wildlife values,
both economic and recreational, were to be given consideration
in any flood control or water conservation program. Private
persons do not have the right to condemn for fish conservation
purposes.

Subdivision 20

Subdivision 20 is superseded by provisions conferring adequate
condemnation authority on all public entities authorized to
operate airports. See GovT. CODE §§ 26020 (counties), 50470
(cities, counties, cities and counties); PUB. UTIL. CODE §§ 21633
(state), 22553 (airport districts); HARB. & NAv. CODE APP. 1,
§§ 4, 5, 27 (West Supp. 1967) (San Diego Unified Port District).
Subdivision 20 did not authorize condemnation for airport
purposes by private persons. See 9 Ops. CAL. ATTY. GEN. 187
(1947) and City of Los Angeles v. Japan Airlines, Ltd., 41 Cal.
App.3d 416, 426-428, 116 Cal. Rptr. 69, 76-77 (1974).
Subdivision 21

Subdivision 21 was unnecessary because it merely duplicated
express grants of the power of eminent domain given the
agencies engaged in slum clearance and low-rent housing by
other statutes. Thus, housing authorities, which may be activated
within any city or county, may condemn property for slum
clearance, construction of low-cost housing, or construction of
farm labor camps. HEALTH & SAF. CODE §§ 34240, 34325,
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36059 (i). See also HEALTH & SAF. CODE {§ 34874, 34875, 34879
(limited dividend housing corporations). The addition of Section
35167 to the Health and Safety Code to grant condemnation
authority to community land chest corporations (nonprofit
corporations formed under Health and Safety Code Sections
3510035237 to provide “housing in rural and suburban areas for
families of low income”) provides all of the agencies covered by
subdivision 21 with adequate condemnation authority.
Subdivision 22

Subdivision 22 is superseded by Section 622 of the Public
Utilities Code.

§ 1238.1 (repealed). Offstreet parking

1238.1. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses:

1. Off-street parking. Off-street motor vehicle parking
places, including property necessary or convenient for
ingress thereto or egress therefrom, established by any city
or city and county for public use.

Comment. Section 1238.1, which applied only to cities and to
the City and County of San Francisco, has been repealed as
unnecessary. Cities are authorized to acquire property for
parking facilities by numerous other statutes. Some of these
authorizations contain express powers of condemnation. E.g.,
Govr. CopE §§54031, 54341 (offstreet revenue-producing
parking); STS. & Hwys. CODE §§ 4090(a), (b) (offstreet parking
authorizations), 31506 (offstreet vehicle parking districts),
35108 (j) (offstreet parking districts), 32802 (b) (offstreet parking
authorities). Other statutes merely provide for acquisition of the
necessary property. E.g, Govr. CODE §§ 37353 (a) (offstreet
parking), 54061 (offstreet stadium-coliseum parking); STS. &
Hwys. CoODE §36000(a) (offstreet business area parking
facilities). However, these latter statutes are both augmented
and supplemented by Government Code Section 37350.5
(general grant of condemnation authority). Cf. City of Anaheim
v. Michel, 259 Cal. App.2d 835, 66 Cal. Rptr. 543 (1968). Thus,
retention of Section 1238.1 would add nothing to the
condemnation authority given cities by other statutes.

§ 1238.2 (repealed). Farmers’ free market
1238.2. Subject to the provisions of this title, the right of
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eminent domain may be exercised in behalf of the following
public uses:

1. Farmers’ Free Market. Contiguous property at one
site necessary for the establishment of a farmers’ free
market solely for the vending of fresh fruits and vegetables,
including property necessary or convenient for ingress
thereto or egress therefrom may be acquired under this
title for a public use by a county or city and county whose
average population per square mile is more than ten
thousand persons.

Comment. Section 1238.2, which applied only to the City and
County of San Francisco, has been repealed as unnecessary. The
section obviously was intended to facilitate a particular

acquisition. See GOvT. CODE §§ 25350.5, 37350.5 (general grant of
condemnation authority).

§ 1238.3 (repealed). Nonprofit hospitals

1238.3. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses:

Property immediately adjacent to and necessary for the
operation or expansion of a nonprofit hospital then in
existence and engaged in scientific research or an
educational activity and the acquisition of which has been
certified as necessary by the Director of the State
Department of Health, except that property devoted to use
for the relief, care, or treatment of the spiritual, mental, or
physical illness or ailment of humans shall not be taken
under this section. The director shall adopt reasonable
regulations which will provide for a public hearing to be
conducted by a hearing officer in accordance with Chapter
5 (commencing with Section 11500) of Part 1 of Division 3
of Title 2 of the Government Code in the area in which the
hospital is located to determine the necessity of any
acquisition of property under this section prior to certifying
such necessity. Written notice of such hearing shall be given
to the voluntary area health planning agency, if one exists,
in the area in which the hospital is located. The voluntary
area health planning agency so notified shall make its
recommendations to the hearing officer within 90 days
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from the receipt of notice and no hearing shall be held prior
to the expiration of such 90-day period unless the hearing
officer has received the recommendations of the voluntary
area health planning agency. At such public hearing, the
hearing officer shall insure that the hearing shall, in part at
least, consider the proposed expansion’s impact upon the
delivery of health care services in the community and upon
the environment, as gathered from an environmental
impact report. The applicant and all interested parties to
the acquisition, including the voluntary area health
planning agency, shall have the right to representation by
counsel, the right to present oral and written evidence and
confront and cross-examine opposing witnesses. A
transcript of the public hearing shall be filed with the State
Department of Health as a public record.

As used in this section, “nonprofit hospital” means any
health center or general, tuberculosis, mental, chronic
disease, or other type of hospital holding a license in good
standing issued under the provisions of Chapter 2 of
Division 2 of the Health and Safety Code and owned and
operated by a fund, foundation or corporation, no part of
the net earnings of which inures, or may lawfully inure, to
the benefit of any private shareholder or individual.

Comment. Section 1238.3 is superseded by Section 1260 of the
Health and Safety Code.

§ 1238.4 (repealed). Public assembly facilities

1238.4. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses:

Public Assembly Facilities. Public buildings and grounds
for convention and exhibition‘halls, trade and industrial
centers, auditoriums, opera houses, music halls and centers,
and related facilities for public assembly including off-street
motor vehicle parking places and property necessary or
convenient for ingress thereto or egress therefrom.

Comment. Section 1238.4 was added to the Code of Civil
Procedure in 1955, apparently to authorize counties to condemn
for the purposes listed. Compare Government Code Section
25351.3 (a), enacted simultaneously with Section 12384, granting
counties the authority to construct and acquire land for such
public assembly facilities. For this purpose, Section 1238.4 is
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repealed as no longer necessary, for a county may condemn for
any proper county function. GovT. CODE § 25350.5.

To the extent that Section 1238.4 may incidentally have
authorized other entities to condemn for the purposes listed, it
is superseded by other sections. Generally, the state may
condemn for public buildings and grounds for any of its activities.
See Comment to subdivision 2 of former CODE Civ. PRoC. § 1238.
It should be noted, however, that the power of eminent domain
may not be exercised on behalf of California World Trade
Centers. GOvT. CODE § 8324.

Cities may condemn land for public assembly and convention
halls as well as for public buildings and grounds generally. GOVT.
CoDE § 37501. See Comment to subdivison 3 of former CODE C1v.
Proc. § 1238. In addition, cities (and counties) may construct
exhibition halls, historical museums, and art galleries. GOVT.
CoDE § 50331. The power of eminent domain is available for
these purposes. GovT. CODE § 37350.5.

District agricultural associations and citrus fruit fairs (and
counties) may construct recreational and cultural facilities of
general public interest. Bus. & PROF. CODE § 19630.5. For a
compilation of statutes authorizing the power of eminent domain
for fair and exposition purposes, see Comment to subdivision 16
of former CoODE Ci1v. Proc. § 1238.

Although public assembly facilities are a public use (see,
e.g., County of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36
Cal. Rptr. 308, cert. denied, 376 U.S. 963 (1964) ), private persons
may not condemn for that use. See former CiviL. CODE § 1001
and Comment thereto.

The authority contained in former Section 1238.4 to condemn
for offstreet parking that services public assembly facilities is
repealed because it duplicates broader and more general
authority to condemn for offstreet parking. See Comment to
former CoDE Ci1v. PRroc. § 1238.1.

The authority contained in former Section 1238.4 to condemn
for access to public assembly facilities is repealed as unnecessary.
The right to condemn for public assembly facilities has inherent
in it the right to provide for ingress to and egress from the
facilities. See CoDpE Civ. PrRoC. § 1240.120.

§ 1238.5 (repealed). Irrigation

1238.5. Irrigation is a public use in behalf of which the
right of eminent domain may be exercised pursuant to this
title.

Comment. Section 1238.5, declaring irrigation to be a public
use, is repealed as unnecessary. All public entities authorized to
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supply irrigation to the public have adequate independent
authority to condemn for that purpose. See Comment to former
CobE C1v. ProC. § 1238, subdivision 4 (irrigation generally, and
for various specific purposes, declared to be a public use).
Irrigation is a public use only so long as it is offered to the public.
See Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cal.
App. 556, 178 P. 150 (1918). Private persons may not condemn for
this purpose. See former CiviL CODE § 1001 and Comment to
that section. However, a mutual water company does have the
power of eminent domain for irrigation purposes. See PuB. UTIL.
CoDE § 2729 and the Comment to that section.

§ 1238.6 (repealed). Protection, preservation or
reclamation of land against
overflow or incursion of water

1238.6. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses:

1. Protection, preservation, or reclamation of land,
whether covered or uncovered by water, against the
overflow or incursion of water or the threat thereof, or
against the effects of subsidence of the surface of said land,
as by constructing levees or by filling, diking, draining or
other appropriate remedial method.

Comment. Former Section 1238.6 was enacted in 1957 to
declare as a public use the protection, preservation, and
reclamation of lands subject to flooding or subsidence. This
declaration is no longer necessary because the scheme of the
Eminent Domain Law is to eliminate a listing of general public
uses and to rely instead on specific legislative authorizations to
condemn. See the introductory portion of the Comment to
former CODE CI1v. PROC. § 1238. Generally speaking, the state
(GovTt. CoDE § 15853), cities (Govt. CODE §37350.5), and
counties (GovT. CODE § 25350.5) may condemn for any of their
functions. Special districts may condemn if expressly authorized
to do so. Private persons may not condemn for this purpose.

Specific authority for the above-named entities to preserve,
protect, and reclaim lands subject to flooding or subsidence can
be found in numerous sections. See, e.g., WATER CODE §§ 12579,
12861 (flood control policy declaration), 8300-8304 (flood control
by Department of Water Resources), 8590-8596, 8619 (flood
control by Reclamation Board), 8000-8061 (flood.control by
cities), 8100 (flood control by counties), 8110 (flood control by
county-formed districts), 50930 (flood control by reclamation
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districts), 70150 (flood control by protection districts). See also
HEALTH & SAF. CODE §§ 4602.4(e), 4627 (flood control by
municipal utilities); GovTt. CODE §§ 25680-25684 (flood control
by counties); PUB. RES. CODE §§ 3315-3347 (land subsidence in
oil and gas pool areas), 6303 (flood control policy declaration).

The authority granted in former Section 1238.6 overlaps the
authority of governmental entities to condemn for drainage, land
reclamation, stream improvements, and sewerage. For
compilations of these statutes, see Comments to subdivisions 3, 4,
and 8 of former CODE Civ. Proc. § 1238.

§ 1238.7 (repealed). Earth fill source

1238.7. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses:

1. Property as a source of earth fill material for use in the
development of a school site by a school district which is
situated wholly or partly within a city or city and county
having in excess of 750,000 population and an average
population per square mile of more than 4,500 persons.

Comment. Section 1238.7 is repealed as unnecessary since
Section 1047, which is added to the Education Code, permits
condemnation of any property necessary to carry out the
functions of the district and, therefore, would permit

condemnation of an earth fill source. See also CoDE C1v. PROC.
§¢ 1235.170, 1240.110, 1240.120.

§ 1239 (repealed). Classification of estates and rights
subject to be taken

1239. The following is a classification of the estates and
rights in lands subject to be taken for public use:

1. A fee simple, when taken for public buildings or
grounds, or for permanent buildings, for reservoirs and
dams, and permanent flooding occasioned thereby, or for
an outlet for a flow, or a place for the deposit of debris or
tailings of a mine, or for the protection of water bearing
lands from drought therefrom of any character whatsoever
from any adjacent lands.

2. Except as provided in subsections 3 and 4, or
specifically in any other statute, an easement, when taken
for any other use; provided, however, that when the taking
is by a municipal corporation, and is for the purpose of
constructing, equipping, using, maintaining or operating




1396 APPENDIX—DISPOSITION OF EXISTING STATUTE

any works, road, railroad, tramway, power plant, telephone
line, or other necessary works or structures, for the
preparation, manufacture, handling or transporting of any
material or supplies required in the construction or
completion by such municipal corporation of any public
work, improvement, or utility, a fee simple may be taken if
the legislative body of such municipal corporation shall, by
resolution, determine the taking thereof to be necessary;
and provided, further, that, when any land is taken for the
use of a by-pass, or drainage way, or overflow channel, or
a levee, or an embankment, or a cut required by the plans
of the California Debris Commission referred to in that
certain act of the Legislature, entitled “An act approving
the report of the California Debris Commission transmitted
to the Speaker of the House of Representatives by the
Secretary of War on June 27, 1911, directing the approval of
plans of reclamation along the Sacramento River or its
tributaries or upon the swamp lands adjacent to said river,
directing the State Engineer to procure data and make
surveys and examinations for the purpose of perfecting the
plans contained in said report of the California Debris
Commission, and to make reports thereof, making an
appropriation to pay the expenses of such examinations and
surveys, and creating a Reclamation Board and defining its
power,” approved December 24, 1911, or any modifications
or amendments that may be adopted to the same, either a
fee simple or easement may be taken as a reclamation
board shall by resolution determine may be necessary. Such
resolution shall be conclusive evidence that a taking of the
fee simple or easement, as the case may be, is necessary.

3. The right of entry upon and occupation of lands, and
the right to take therefrom such earth, gravel, stones, trees,
and timber as may be necessary for some public use.

4, When the property is taken by any mutual water
system, county, city and county, or incorporated city or
town, or a municipal water district, or other political
subdivision, regardless of the use, a fee simple may be taken
if the legislative or other governing body of such mutual
water system, county, city and county, or incorporated city
or town, or municipal water district, or other political
subdivision, shall, by resolution, determine the taking
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thereof in fee to be necessary. Such resolution shall be
conclusive evidence of the necessity for the taking of the
fee simple. Where the fee is taken, the decree of
condemnation shall specifically provide for the taking of a
fee simple estate.

The provisions of this subsection shall not be applicable
where the property is taken under the authority conferred
by subsection 1 hereof.

Comment. Section 1239 is superseded by Section 1240.110 of
the Code of Civil Procedure. See also CODE Civ. ProcC. §§
1240.040, 1245.210 et seq. (resolution of necessity). A background
study, prepared for the Law Revision Commission, on Section
1239 is published as Taylor, The Right to Take—The Right to
Take the Fee or Any Lesser Interest, 1 PAC. LJ. 5355 (1970).

§ 1239.2 (repealed). Airspace or air easement

1239.2. Airspace above the surface of property or an air
easement in such airspace may be acquired under this title
by a county, city or airport district if such taking is necessary
to protect the approaches of any airport from the
encroachment of structures or vegetable life of such height
or character as to interfere with or be hazardous to the use
of such airport.

Comment. The substance of Section 1239.2 is continued in
Public Utilities Code Section 21652.

§ 1239.3 (repealed). Airspace or air easement; taking
near airport to provide
interference-free area

1239.3. Airspace above the surface of property or an air
easement in such airspace may be acquired under this title
by a county, city, port district, or airport district if such
taking is necessary to provide an area in which excessive
noise, vibration, discomfort, inconvenience or interference
with the use and enjoyment of real property located
adjacent to or in the vicinity of an airport and any reduction
in the market value of real property by reason thereof will
occur through the operation of aircraft to and from the
airport.

Comment. The substance of Section 1239.3 is continued in
Public Utilities Code Section 21652.
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§ 1239.4 (repealed). Airspace or air easement; uses
reserved to property owner;
acquisition in fee

1239.4. Where necessary to protect the approaches of
any airport from the encroachment of structures or
vegetable life of such a height or character as to interfere
with or be hazardous to the use of such airport, land
adjacent to, or in the vicinity of, such airport may be
acquired under this title by a county, city or airport district
reserving to the former owner thereof an irrevocable free
license to use and occupy such land for all purposes except
the erection or maintenance of structures or the growth or
maintenance of vegetable life above a certain' prescribed
height or may be acquired by a county, city or airport
district in fee.

Comment. The substance of Section 1239.4 is continued in
Public Utilities Code Section 21652. The right under former
Section 1239.4 to take a fee interest or a fee with an “irrevocable
free license” reserved to the original owner is continued under
Section 21652 of the Public Utilities Code which permits the

taking of a fee or any lesser interest. See also Cope C1v. Proc.
§§ 1240.110, 1240.120

§ 1240 (repealed). Property subject to be taken

1240. The private property which may be taken under
this title includes:

1. All real property belonging to any person;

2. Lands belonging to this state, including tide and
submerged lands, not within the corporate limits of any
city, or city and county, or to any county, incorporated city,
or city and county, village or town, not appropriated to
some public use; provided, that all 16th and 36th sections,
both surveyed and unsurveyed, owned by the state or the
United States, which may now or may hereafter be
included within the exterior boundaries of a national
reservation, or of a reserve, or within the exterior
boundaries of lands withdrawn from public entry, shall be
and hereby are withheld from the operation of this title and
shall not be condemned as against the state or the United
States;

3. Property appropriated to public use; but such
property shall not be taken unless for a more necessary
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public use than that to which it has already been
appropriated; provided, that where any such property has
been so appropriated by any individual, firm or private
corporation, the use thereof for a state highway or a public
street or highway of the state, or a county, city and county,
or incorporated city or town, joint highway district, or the
use thereof by the state or a county, city and county,
incorporated city or town, joint highway district, or
irrigation or municipal water district, for the same public
purpose to which it has been so appropriated, or for any
other public purpose shall be deemed more necessary uses
than the public use to which such property has already been
appropriated; and provided further, that where property
already appropriated to a public use or purpose, by any
person, firm or private corporation, is sought to be taken by
the state, a county, city and county, incorporated city or
town, joint highway district, irrigation or municipal water
district, for another public use or purpose, which is
consistent with the continuance of the use of such property
or some portion thereof for such existing purpose, to the
same extent as such property is then used, or to a less or
modified extent, then the right to use such property for
such proposed public purpose, in common with such other
use or purpose, either as then existing, or to a less or
modified extent, may be taken by the state, such county,
city and county, incorporated city or town, joint highway
district, or irrigation or municipal water district, and the
court may fix the terms and conditions upon which such
property may be so taken, and the manner and extent of the
use thereof for each of such public purposes, and may order
the removal or relocation of any structures, or
improvements therein or thereon, so far as may be required
by such common use. But property appropriated to the use
of any county, city and county, incorporated city or town,
or municipal water district, may not be taken by any other
county, city and county, incorporated city or town, or
municipal water district, while such property is so
appropriated and used for the public purposes for which it
has been so appropriated.

4. Property appropriated to any public use by any
irrigation district, may be taken by another irrigation
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district for another public use and purpose, which is
consistent with the use of such property for such existing
purposes to the same extent as such property is then used;
provided, that the right to such limited use in common shall
include the right to enlarge, change or improve the
property so taken; provided further, that such
enlargement, change or improvement shall not interfere
with the original use or any necessary extension or
enlargement of such use.

5. Franchises for any public utility, and all kinds of
property of any nature whatsoever used, either during the
existence of or at the termination of said franchise, to supply
and furnish the service of such public utility, but such
franchise or property shall not be taken except for a more
necessary public use.

6. All rights-of-way for any and all the purposes
mentioned in Section 1238, and any and all structures and
improvements on, over, across or along such rights-of-way,
and the lands held or used in connection therewith shall be
subject to be connected with, crossed, or intersected by or
embraced within any other right-of-way or improvements,
or structures thereon. They shall also be subject to a limited
use, in common with the owner thereof, when necessary;
but such uses, crossings, intersections, and connections shall
be made in manner most compatible with the greatest
public benefit and least private injury.

7. All classes of private property not enumerated may be
taken for public use, when such taking is authorized by law.

8. Proceedings to condemn lands belonging to this state
are hereby authorized, and must be maintained and
conducted in the same manner as are other condemnation
proceedings provided for in this title; except, that in such
proceedings the summons and a copy of the complaint must
be served on the Governor, Attorney General, and the State
Lands Commission of this state.

Comment. Section 1240 is superseded by the provisions listed

below. Unless otherwise indicated, the references are to the
Code of Civil Procedure.

Section 1240 New Provisions
Subdivision 1 .......cccooovnnviinnenne, §§ 1235.170, 1240.110
Subdivision 2.......cccoeeevrreiinnnennne. Pus. REs. CODE  § 8030



APPENDIX—DISPOSITION OF EXISTING STATUTE 1401

Subdivision 3......cccccooiierrnnne. §§ 1240.510 et seq., 1240.610
et seq.; see also § 1235.180

Subdivision 4........ccccccconreennnnne. § 1240.510 et seq.; see also
§ 1235.180

Subdivision 5.....ccoooeeiiiiviieeene. § 1240.610 et seq.; see also
§§ 1235.170, 1240.110

Subdivision 6........cccccccoevverererirnnne. § 1240510 et seq.; see also
§§ 1235.170, 1240.030,
1240.110

Subdivision 7 ......cccccceceevieerieeennne. §§ 1235.170, 1240.110

Subdivision 8..........cccccoeeveviirnnne. §§ 1230.020, 1235.170,

1240.110, 1250.140. But see
§§ 1235.180, 1240.640.

§ 1241 (repealed). Prerequisites

1241. Before property can be taken, it must appear:

1. That the use to which it is to be applied is a use
authorized by law;

2. That the taking is necessary to such use; provided,
when the board of a sanitary district or the board of
directors of an irrigation district, of a transit district, of a
rapid transit district, of a public utility district, of a county
sanitation district, of a community service district, or of a
water district or the legislative body of a county, city and
county, or an incorporated city or town, or the governing
board of a school district, shall, by resolution or ordinance,
adopted by vote of two-thirds of all its members, have found
and determined that the public interest and necessity
require the acquisition, construction or completion, by such
county, city and county, or incorporated city or town, or
school district, or sanitary, irrigation, transit, rapid transit,
public utility, county sanitation, community services or
water district, of any proposed public utility, or any public
improvement, and that the property described in such
resolution or ordinance is necessary therefor, such
resolution or ordinance shall be conclusive evidence; (a) of
the public necessity of such proposed public utility or public
improvement; (b) that such property is necessary therefor,
and (c) that such proposed public utility or public
improvement is planned or located in the manner which
will be most compatible with the greatest public good, and
the least private injury; provided, that said resolution or
ordinance shall not be such conclusive evidence in the case
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of the taking by any county, city and county, or
incorporated city or town, or school district, or sanitary,
irrigation, transit, rapid transit, public utility, county
sanitation, community services or water district, of
property located outside of the territorial limits thereof.
3. If already appropriated to some public use, that the
public use of which it is to be applied is a more necessary
public use; provided, that where such property has been so
appropriated by any individual, firm or private corporation
the use thereof for a public street or highway of the state,
a county, city and county, or any incorporated city or town,
or joint highway district, or the use thereof by the state, a
county, city and county, or any incorporated city or town,
or joint highway district, or a municipal water district or an
irrigation district, a transit district, a rapid transit district, a
public utility district, a community service district, or a
water district for the same purposes to which it has been
appropriated or for any public purpose, shall be deemed a
more necessary use than the public use to which such
property has been already appropriated; and provided,
further, that property of any character, whether already
appropriated to public use or not, including all rights of any
nature in water, owned by any person, firm or private
corporation may be taken by a county, city and county, or
any incorporated city or town or by a municipal water
district, or an irrigation district, a transit district, a rapid
transit district, a public utility district, a community service
district, or a -water district, for the purpose of supplying
water, or electricity for power, lighting or heating purposes
to such county, city and county, or incorporated city or
town, or municipal water district, or an irrigation district,
a transit district, a rapid transit district, a public utility
district, a community service district, or a water district, or
the inhabitants thereof, or for the purpose of supplying any
other public utility, or for any other public use. And such
taking may be made, either to furnish a separate and
distinct supply of such water, and such electricity for
power, lighting or heating purposes, or to provide for any
such separate and distinct other public utility or other
public use; to furnish such a supply or provide for any such
other public utility or other public use in conjunction with
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any other supply or with any other public utility or other
public use that may have been theretofore provided for or
that may thereafter be provided for in so supplying or
providing for such county, city and county, or incorporated
city or town, or municipal water district or an irrigation
district, a transit district, a rapid transit district, a public
utility district, a community service district, or a water
district, or the inhabitants thereof; or in conjunction with
any other supply or with any other public utility or other
public use that may have been theretofore determined
upon or that may thereafter be determined upon in
accordance with law by the people of any such county, city
and county, incorporated city or town or municipal water
district or an irrigation district, a transit district, a rapid
transit district, a public utility district, a community service
district, or a water district. Nothing herein contained shall
be construed as in any way limiting such rights as may be
given by any other law of this state to counties, cities and
counties, incorporated cities or towns or municipal water
districts or irrigation districts, transit districts, rapid transit
districts, public utility districts, a community service
district, or water districts.

But private property appropriated to the use of any
county, city and county, incorporated city or town, or
municipal water district, or irrigation district, or transit
district, or rapid transit district, or public utility district, or
community services district, or water district, may not be
taken by any other county, city and county, incorporated
city or town, or municipal district, or irrigation district, or
transit district, or rapid transit district, or public utility
district, a community services district, or water district,
while such property is so appropriated and used for the
public purposes for which it has been so appropriated.

Comment. Section 1241 is superseded by the provisions of the
Code of Civil Procedure indicated below.

Section 1241 New Provisions

Subdivision 1 ..., §§ 1240.010, 1240.020

Subdivision 2........cccocovviiverrrrnne. §§ 1240.030, 1240.040,
1245.210 et seq.

Subdivision 3........ccccconvvrinnnenn. § 1240.610 et seq.; see also

§ 1235.180
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§ 1241.7 (repealed). Park property; presumption as to
best public use; declaratory relief
against highway use

1241.7. (a) Except as provided in subdivision (b),
notwithstanding any other provision of law to the contrary,
the fact that property is appropriated for public use as a
state, regional, county, or city park or recreation area, or
wildlife or waterfowl management area as presently
established by the Department of Fish and Game pursuant
to Section 1525 of the Fish and Game Code, or historic site
included in the National Register of Historic Places or
state-registered landmarks, or as an ecological reserve as
provided for in Article 4 (commencing with Section 1580)
of Chapter 5 of Division 2 of the Fish and Game Code,
establishes a rebuttable presumption of its having been
appropriated for the best and most necessary public use.
The presumption established by this section is a
presumption affecting the burden of proof.

(b) When property appropriated for a public use as a
state, regional, county, or city park or recreation area, or
wildlife or waterfowl management area as presently
established by the Department of Fish and Game pursuant
to Section 1525 of the Fish and Game Code, or historic site
included in the National Register of Historic Places or
state-registered landmarks, or as an ecological reserve as
provided for in Article 4 (commencing with Section 1580)
of Chapter 5 of Division 2 of the Fish and Game Code, is
sought to be acquired for state highway purposes, or for
public utility route or structure purposes, and such park or
recreational area, or wildlife or waterfowl management
area, or historic site, or ecological reserve was dedicated to
or established for park or recreational purposes, or as a
wildlife or waterfowl management area, or as an historic
site included in the National Register of Historic Places or
state-registered landmarks, or as an ecological reserve as
provided for in Article 4 (commencing with Section 1580)
of Chapter 5 of Division 2 of the Fish and Game Code, prior
to the initiation of highway route location studies, or public
utility route or structure location studies, an action for
declaratory relief may be brought only by the public agency
owning such park or recreational area, or wildlife or
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waterfowl management area, or historic site, or ecological
reserve in the superior court to determine the question of
which public use is the best and most necessary public use
for such property. Such action for declaratory relief shall be
filed and served within 120 days after publication by the
California Highway Commission or the public utility in a
newspaper of general circulation pursuant to Section 6061
of the Government Code, and delivery of a written notice
to the public agency owning such park or recreational area,
or wildlife or waterfowl management area, or historic site,
or ecological reserve by the California Highway
Commission or public utility that a proposed route or site
or an adopted route or site includes park land or
recreational area, or a wildlife or waterfowl management
area, or an historic site, or an ecological reserve owned by
that agency. In such declaratory relief action, the resolution
of the California Highway Commission shall not be
conclusive evidence of the matters set forth in Section 103
of the Streets and Highways Code. Such action for
declaratory relief shall have preference over all other civil
actions in the matter of setting the same for hearing or trial
to the end that any such action shall be quickly heard and
determined. If an action for declaratory relief is not filed
and served within such 120-day period, the right to bring
such action is waived and the provisions of subdivision (a)
shall not apply. When a declaratory relief action, with
respect to such property being sought for highway
purposes, or for public utility route or structure purposes,
may not be brought pursuant to this subdivision, the
provisions of subdivision (a) of this section shall not apply.

Comment. Section 1241.7 is superseded by Sections 1240.680
and 1240.690 of the Code of Civil Procedure. The provision for
public utility lines and structures is not continued since property
appropriated to a public use by a public entity is for a more
necessary public use than any use by any person that is not a
public entity. CoDE Civ. PROC. § 1240.650.
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§ 12419 (repealed). Preservation of certain property in
its natural condition; presumption
as to best public use; declaratory
relief against highway use

1241.9. (a) Except as provided in subdivision (b),
notwithstanding any other provision of law to the contrary,
the fact that property is owned by a nonprofit organization
contributions to which are deductible for state and federal
income tax purposes under the law of this state and of the
United States and having the primary purpose of
preserving areas in their natural condition, and that such
property is open to the public subject to reasonable
restrictions and is appropriate, and used exclusively, for the
preservation of native plants, or native animals, including,
but not limited to, mammals, birds, and marine life, or
biotic communities, or geological or geographical
formations of scientific or educational interest; and further
that such property is irrevocably dedicated to such uses so
that upon liquidation, dissolution, or abandonment of or by
the owner, such property will be distributed only to a fund,
foundation, or corporation whose property is likewise
irrevocably dedicted to such uses, or to a governmental
agency holding land for such uses; establishes a rebuttable
presumption of its having been appropriated for the best
and most necessary public use. The presumption
established by this section is a presumption affecting the
burden of proof.

(b) When property described in subdivision (a) is
sought to be acquired for state highway purposes, and such
property was exclusively devoted to a use or uses described
in subdivision (a) prior to the initiation of highway route
location studies, an action for declaratory relief may be
brought only by such nonprofit organization owning such
property in the superior court to determine the question of
which public use is the best and most necessary public use
for such property. Such action for declaratory relief shall be
filed and served within 120 days after written notice to the
nonprofit organization owning such property by the
California Highway Commission that a proposed route or
an adopted route includes such property owned by that
organization; provided that such written notice need only
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be given to nonprofit organizations that are on file with the
Registrar of Charitable Trusts of this state. In such
declaratory relief action, the resolution of the commission
shall not be conclusive evidence of the matters set forth in
Section 103 of the Streets and Highways Code. Such action
for declaratory relief shall have preference over all other
civil actions in the matter of setting the action for hearing
or trial to the end that any such action shall be quickly
heard and determined. If an action for declaratory relief is
not filed and served within such 120-day period, the right
to bring such action is waived and the provisions of
subdivision (a) shall not apply. When a declaratory relief
action, with respect to such property being sought for
highway purposes, may not be brought pursuant to this
subdivision, the provisions of subdivision (a) of this section
shall not apply.

Comment. Section 1241.9 is superseded by Sections 1240.670
and 1240.690 of the Code of Civil Procedure.

§ 1242 (repealed). Location; examinations; surveys; maps;
entry upon land

1242. (a) In all cases where land is required for public
use, such use must be located in the manner which will be
most compatible with the greatest public good and the least
private injury.

(b) Subject to Section 1242.5, a person having the power
of eminent domain may enter upon property to make
studies, surveys, examinations, tests, soundings, or
appraisals or to engage in similar activities reasonably
related to the purpose for which the power may be
exercised.

(c) The liability, if any, of a public entity for damages to
property that arise from the entry and activities mentioned
in subdivision (b) is determined by Section 816 of the
Government Code.

(d) Any person that has the power of eminent domain,
other than a public entity, is liable for damages to property
that arise from the entry and activities mentioned in
subdivision (b) to the same extent that a public entity is
liable for such damages under Section 816 of the
Government Code.

(e) As used in this section, “public entity” means a
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public entity as defined in Section 811.2 of the Government
Code.

Comment. Section 1242 is superseded by the provisions of the
Code of Civil Procedure indicated below.

Section 1242 New Provisions

Subdivision (a) ....c.ccccevveirrirernenn. § 1240.030(b)

Subdivision (b) .....c.ccooeervererirneanen. § 1245.010

Subdivisions (c), (d) .cccccoovcerennnne. § 1245.060

Subdivision (€) ......ccccververerrrennes unnecessary, see § 1235.190

§ 12425 (repealed). Survey and exploration of land for
reservoir purposes

1242.5. (a) Inany case in which the entry and activities
mentioned in subdivision (b) of Section 1242 will subject
the person having the power of eminent domain to liability
under Section 816 of the Government Code, before making
such entry and undertaking such activities, the person shall
secure:

(1) The written consent of the owner to enter upon his
property and to undertake such activities; or

(2) An order for entry from the superior court in
accordance with subdivision (b).

(b) The person seeking to enter upon the property shall
petition the court for an order permitting the entry and
shall give such prior notice to the owner of the property as
the court determines is appropriate under the
circumnstances of the particular case. Upon such petition
and after such notice has been given, the court shall
determine the purpose for the entry, the nature and scope
of the activities reasonably necessary to accomplish such
purpose, and the probable amount of compensation to be
paid to the owner of the property for the actual damage to
the property and interference with its possession and use.
After such determination, the court may issue its order
permitting the entry. The order shall prescribe the purpose
for the entry and the nature and scope of the activities to
be undertaken and shall require the person seeking to enter
to deposit the probable amount of compensation in the
manner provided in Section 1243.6.

(c) At any time after an order has been made pursuant
to subdivision (b), either party may, upon noticed motion,
request the court to determine whether the nature and
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scope of the activities reasonably necessary to accomplish
the purpose of the entry should be modified or whether the
amount deposited is the probable amount of compensation
that will be awarded. If the court determines that the
nature and scope of the activities to be undertaken or the
amount of the deposit should be modified, the court shall
make its order prescribing the necessary changes.

(d) The court shall retain the amount deposited under
~ this section for a period of six months following the
termination of the entry. Such amount shall be held,
invested, deposited, and disbursed in accordance with
Section 1254.

(e) The owner is entitled to recover from the person
who entered his property the amount necessary to
compensate the owner for any damage which arises out of
the entry and for his court costs, and reasonable attorney
fees to be fixed by the court, in the proceeding under this
section. Where a deposit has been made pursuant to this
section, the owner may, upon noticed motion made within
six months following the termination of the entry, request
the court to determine the amount he is entitled to recover
under this subdivision. Thereupon, the court shall
determine such amount and award it to the owner and the
money on deposit shall be available for the payment of such
amount. Nothing in this subdivision affects the availability
of any other remedy the owner may have for the damaging
of his property.

Comment. Section 1242.5 is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1242.5 New Provisions
Subdivision (a) ....cccocoerreerirrene. § 1245.020
Subdivision (b) ......ccccccervveriiiininne. § 1245.030
Subdivision () ...cccoceeevvreeeirerennne, § 1245.040
Subdivision (d) woooerooreereerccreeerenen § 1245.050
Subdivision (€) ....ccccovvrerirreeniennn. § 1245.060

§ 1243 (repealed). Jurisdiction; venue; method of
commencing proceedings; change of
venue; lis pendens

1243. All proceedings under this title must be
commenced in the superior court of the county in which
the property sought to be taken is situated; provided, that
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where, of any one piece or article of property, or of any one
interest in or to property, sought to be taken, a portion
thereof is situated in one county and another portion
thereof is situated in another county, the plaintiff may
commence such proceedings in any of the counties where
any portion of such piece or article of property, or interest
in or to property, is situated, and the county so selected is
the proper county for the trial of such proceedings; and
provided, further, that when the plaintiff is a county, city
and county, incorporated city or town, or a municipal water
district, and the property sought to be taken is situated in
more than one county, then the proceeding may be
brought, at the option of the plaintiff, in any county
wherein is situated any of the property sought to be taken,
and said proceeding may be tried in said county, with
reference to any property situated in the state; provided,
however, that the right in this section granted to any
plaintiff to commence and try an action in any county other
than the county in which may be located any property in
said action sought to be taken, shall be limited to property
which is owned by the defendant, or by the defendant in
common with the other defendants, or some of them. All
such proceedings must be commenced by filing a complaint
and issuing a summons. The provisions of this code for the
change of place of trial of actions shall apply to proceedings
under this title except as in this section otherwise provided.
Nothing herein contained shall be construed to repeal any
law of this state giving jurisdiction to the Public Utilities
Commission to ascertain the just compensation which must
be paid in eminent domain proceedings. A lis pendens shall
be recorded in the office of the county recorder at the time
of the commencement of the action in every county in
which any of the property to be affected shall be located.

Comment. Section 1243 is superseded by the provisions of the
Code of Civil Procedure indicated below.

Section 1243 New Provisions
Sentence 1 .......cocninvnvncnennen §§ 1250.010-1250.030
Sentence 2.....cooovvivineecnninnn, § 1250.110

Sentence 3......cccoovivvnenriennnn. § 1250.040

Sentence 4......c.ccoovvnvnicnenennnn § 1230.060

Sentence 5 ..o § 1250.150.

See also § 1250.130.
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§ 1243.1 (repealed). Inverse condemnation proceeding
against public entity; grounds; effect
on powers of public entity

1243.1. In any case in which a public entity, as defined
in Section 811.2 of the Government Code, which possesses
the power of eminent domain establishes by resolution or
ordinance the necessity to acquire a particular parcel or
parcels of real property by eminent domain, and such
public entity does not thereafter initiate, within six months,
an action in eminent domain to take such parcel, the owner
of the parcel may bring an action in inverse condemnation
requiring the taking of such parcel and a determination of
the fair market value payable as just compensation for such
taking. In such inverse condemnation action, the court may,
in addition, or in the alternative, if it finds that the rights
of the owner have been interfered with, award damages for
any such interference by the public entity. This section shall
not affect a public entity’s authority to do any of the
following:

(1) Institute a condemnation action.

(2) Take immediate possession of the particular parcel of
property sought to be condemned.

(3) Rescind a resolution or ordinance which established
the necessity to acquire a particular parcel of real property
and abandon the condemnation action.

Comment. Section 1243.1 is superseded by Section 1245.260 of
the Code of Civil Procedure.

§ 12434 (repealed). Immediate possession and use of
right of way or lands for reservoir
purposes

1243.4. In any proceeding in eminent domain brought
by the State, or a county, or a municipal corporation, or
metropolitan water district, municipal utility district,
municipal water district, drainage, irrigation, levee,
reclamation or water conservation district, or similar public
corporation, the plaintiff may take immediate possession
and use of any right-of-way, or lands to be used for reservoir
purposes, required for a public use whether the fee thereof
or an easement therefor be sought, in the manner and
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subject to the conditions prescribed by law.

Comment. Section 12434 is superseded by Section 1255.410 of
the Code of Civil Procedure.

§ 1243.5 (repealed). Immediate possession and use of
property; security

1243.5. (a) Inany proceeding in eminent domain, if the
plaintiff is authorized by law to take immediate possession
of the property sought to be condemned, the plaintiff may,
at any time after the issuance of summons and prior to the
entry of judgment, apply ex parte to the court for an order
determining the amount to be deposited as security for the
payment of the just compensation which will be made for
the taking of the property and any damage incident
thereto. Such security shall be in the amount the court
determines to be the probable just compensation which will
be made for the taking of the property and any damage
incident thereto. After depositing the security, the plaintiff
may, at any time prior to the entry of judgment, apply ex
parte to the court for an order authorizing it to take
immediate possession of and to use the property sought to
be condemned.

(b) If the court determines that the plaintiff is entitled
to take the property by eminent domain and to take
immediate possession thereof, and if the court determines
that the plaintiff has deposited the security, the court shall
by order authorize the plaintiff to take immediate
possession of and to use the property sought to be
condemned. The order authorizing immediate possession
shall:

(1) Describe the property and the estate or interest
therein sought to be condemned, which description may be
made by reference to the complaint.

(2) State the purposes of the condemnation.

(3) State the amount of the deposit.

(4) State the date after which the plaintiff is authorized
to take possession of the property which date, unless the
plaintiff requests a later date, shall be the earliest date on
which the plaintiff would be entitled to take possession of
the property if service were made under subdivision (c) of
this section on the day the order is made.

(c) At least 20 days prior to the time possession is taken,
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the plaintiff shall serve a copy of the order on the record
owner or owners of the property and on the occupants, if
any. Service of the order shall be made by personal service
unless the person on whom service is to be made has
previously appeared in the proceeding or has previously
been served with a copy of the summons and complaint in
the manner prescribed by law, in which case service of the
order may be made by mail upon such person and his
attorney of record, if any. If a person upon whom a copy of
the order authorizing immediate possession is required to
be personally served under this section resides out of the
State, or has departed from the State or cannot after due
diligence be found within the State, the plaintiff may in lieu
of such personal service send a copy of the order by
registered or certified mail addressed to such person at his
last known address. If a copy of the order is sent by
registered or certified mail in lieu of personal service, the
plaintiff shall file an affidavit in the proceeding setting forth
the facts showing the reason personal service could not
have been made. The court may, for good cause shown by
affidavit, authorize the plaintiff to take possession of the
property without serving a copy of the order of immediate
possession upon a record owner not occupying the
property. A single service upon or mailing to those at the
same address shall be sufficient. The court may, for good
cause shown by affidavit, shorten the time specified in this
subdivision to a period of not less than three days.

As used in this subdivision, “record owner or owners of
the property” means both the person or persons in whose
name the legal title to the fee appears by deeds or other
instruments duly recorded in the recorder’s office of the
county in which the property is located and the person or
persons, if any, in possession of the property under a written
and duly recorded lease or agreement of purchase.

(d) At any time after the court has made an order
authorizing immediate possession, the court may, upon
motion of any party to the eminent domain proceeding,
order an increase or a decrease in the security that the
plaintiff is required to deposit pursuant to this section if the
court determines that the security which should be
deposited for the taking of the property and any damage
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incident thereto is different from the amount of the
security theretofore deposited. Prior to judgment, such
security may not be reduced to an amount less than that
already withdrawn pursuant to Section 1243.7.

(e) The amount required to be deposited by the plaintiff
and the amount of such deposit withdrawn by the
defendant may not be given in evidence or referred to in
the trial of the issue of compensation.

(f) The plaintiff shall not be held to have abandoned or
waived the right to appeal from the judgment by taking
possession of the property pursuant to this section.

Comment. Section 1243.5 is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1243.5 New Provisions
Subdivision (@) .....cccccoreververerennnns §§ 1255.010, 1255.410
Subdivision (b) .....ccccceceverireinrennas § 1255.410

Subdivision (C) .....ccccoeererererrirennnee. §§ 1255.410(c), 1255.450
Subdivision (d) ......ccccoeeeriirerennnee. § 1255.030

Subdivision (€) ......ccovvrrevireeernnen. § 1255.060

Subdivision (f) .....cccoeveeveiieennne, § 1255.470.

See also § 1255.080.

§ 1243.6 (repealed). Deposit of security in state treasury;
investment; disbursement of interest
1243.6. When money is required to be deposited as
provided by Section 1243.5, the court shall order the money
to be deposited in the State Treasury, unless the plaintiff
requests the court to order deposit in the county treasury,
in which case the court shall order deposit in the county
treasury. If money is deposited in the State Treasury
pursuant to this section it shall be held, invested, deposited,
and disbursed in the manner specified in Section 1254, and
interest earned or other increment derived from its
investment shall be apportioned and disbursed in the
manner specified in that section.

Comment. Section 1243.6 is superseded by Section 1255.070 of
the Code of Civil Procedure.
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§ 1243.7 (repealed). Withdrawal of deposit

1243.7. (a) Atany time after money has been deposited
as provided in Section 1243.5, the party whose property or
interest in property is being taken may apply to the court,
in the manner hereinafter provided, for the withdrawal of
all or any portion of the amount deposited for his property
or property interest. Upon such application, the court shall
order that portion of the amount applied for, which the
applicant is entitled to withdraw under the provisions of
this section, to be paid to such applicant from the money
deposited in connection with such property or property
interest.

(b) If the total amount sought to be withdrawn prior to
judgment exceeds the amount of the original deposit, each
applicant, before any of such excess is withdrawn, shall file
an undertaking executed by two or more sufficient sureties
approved by the court to the effect that they are bound to
the plaintiff in double the amount of such excess for the
return of any amount withdrawn by the applicant that
exceeds the amount to which the applicant is entitled as
finally determined in the eminent domain proceeding,
together with legal interest from the date of its withdrawal.

If there is more than one applicant and the total amount
sought to be withdrawn exceeds the amount of the original
deposit, the applicants, in lieu of filing separate
undertakings, may jointly file an undertaking executed by
two or more sufficient sureties approved by the court to the
effect that they are bound to the plaintiff in double the
amount of such excess for the return of any amount
withdrawn by the applicants that exceeds the amount to
which the applicants are entitled as finally determined in
the eminent domain proceeding together with legal
interest from the date of its withdrawal.

If the undertaking required by this subdivision is
executed by an admitted surety insurer, the undertaking is
sufficient in amount if the surety is bound only to the extent
that the amount sought to be withdrawn exceeds the
amount originally deposited.

The plaintiff may consent to an undertaking that is less
than the amount required under this subdivision.

If the undertaking is executed by an admitted surety
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insurer, the applicant filing the undertaking is entitled to
recover the premium paid for the undertaking, but not to
exceed 2 percent of the face value of the undertaking, as a
part of the recoverable costs in the eminent domain
proceeding.

(c) The application shall be made by affidavit wherein
the applicant shall set forth his interest in the property and
request withdrawal of a stated amount. The applicant shall
serve a copy of the application on the plaintiff and no.
withdrawal shall be made until at least 20 days after such
service of the application, or until the time for all objections
has expired, whichever is later.

(d) Within the 20-day period, the plaintiff may object to
such withdrawal by filing an objection thereto in court on
the ground that an undertaking should be filed or that the
amount of, or the sureties upon, such an undertaking are
insufficient.

(e) Within the 20-day period, the plaintiff may object to
such withdrawal by filing an objection thereto in court on
the grounds that other persons are known or believed to
have interests in the property. In this event the plaintiff
shall attempt to personally serve on such other persons a
notice to such persons that they may appear within 10 days
after such service and object to such withdrawal, and that
failure to appear will result in the waiver of any right to
such amount withdrawn or further rights against the
plaintiff to the extent of the sum withdrawn. The plaintiff
shall state in such objection the names and last known
addresses of other persons known or believed to have an
interest in the property, whether or not it has been able to
serve them with such notice and the date of such service.
If the plaintiff in its objection reports to the court that it is
unable to personally serve persons known or believed to
have interests in the property within the 20-day period, said
money shall not be withdrawn until the applicant causes
such personal service to be made.

(f) If the persons so served appear and object to the
withdrawal, or if the plaintiff so requests, the court shall
thereupon hold a hearing after notice thereof to all parties
and shall determine the amounts to be withdrawn, if any,
and by whom. If the court determines that a party is
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entitled to withdraw any portion of a deposit which another
person claims, the court may require such party, before
withdrawing such portion, to file an undertaking executed
by two or more sufficient sureties approved by the court to
the effect that they are bound to the adverse claimant in
such amount as is fixed by the court, but not to exceed
double the portion claimed by the adverse claimant, for the
payment to the person entitled thereto of any amount
withdrawn that exceeds the amount to which such party is
entitled as finally determined in the eminent domain
proceeding, together with legal interest from the date of its
withdrawal. No persons so served shall have any claim
against the plaintiff for compensation for the value of the
property taken or severance damages thereto, or otherwise,
to the extent of the amount withdrawn by all parties;
provided, the plaintiff shall remain liable for said
compensation to persons having an interest of record who
are not so served.

(g) If withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all defenses in
favor of the person receiving such payment except his claim
for greater compensation. Any amount so paid to any party
shall be credited upon the judgment in the eminent domain
proceeding.

(h) Any amount withdrawn by any party in excess of the
amount to which he is entitled as finally determined in the
eminent domain proceeding shall be paid to the party
entitled thereto together with legal interest thereon from
the date of its withdrawal, and the court in which the
eminent domain proceeding is pending shall enter
judgment therefor against the defendant. If the defendant
does not pay the judgment within 30 days after the
judgment is entered, the court may, on motion, enter
judgment against the sureties for such amount together
with the interest that may be due thereon.

Comment. Section 1243.7 is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1243.7 New Provisions
Subdivision (&) ....cccccovevveievierennnnn. §§ 1255.210, 1255.220
Subdivision (b) ....ccccoceevrvveinviieenne. § 1255.250
Subdivision (€) .....ccccceveeviiiriirienn, §§ 1255.210, 1255.230
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Subdivision (d)...ccccoeveriievinennnae, § 1255.230
Subdivision (€) .....coceoevrieirireiennnne. § 1255.230
Subdivision (£) .....ooveroeroerorerer §§ 1255.230, 1255.240
Subdivision (g) .ccccocevvvrierirrenne. §§ 1255.260, 1268.010
Subdivision (h) .......ccccevvvieennen. § 1255.280

§ 1244 (repealed). Complaint; parties; statement of right;
map; description; parcels in same or
separate proceedings; board of
supervisors as plaintiff

1244. The complaint must contain:

1. The name of the corporation, association, commission,
or person in charge of the public use for which the property
is sought, who must be styled the plaintiff;

2. The names of all owners and claimants, of the
property, if known, or a statement that they are unknown,
who must be styled defendants;

3. A statement of the right of the plaintiff;

4. If a right of way be sought, the complaint must be
accompanied by a map showing the location, general route,
and termini of said right of way, so far as the same is
involved in the action or proceeding;

5. A description of each piece of land, or other property
or interest in or to property, sought to be taken, and
whether the same includes the whole or only a part of an
entire parcel or tract or piece of property, or interest in or
to property, but the nature or extent of the interests of the
defendants in such land need not be set forth. All parcels of
land, or other property or interest in or to property, lying
in the county, and required for the same public use, may be
included in the same or separate proceedings, at the option
of the plaintiff, but the court may consolidate or separate
them to suit the convenience of the parties. When
application for the condemnation of a right of way for the
purpose of sewerage is made on behalf of a settlement, or
of an incorporated village or town, the board of supervisors
of the county may be named as plaintiff.

Comment. Section 1244 is superseded by the provisions of the
Code of Civil Procedure indicated below.

Section 1244 New Provisions
Subdivision 1 ........ccooiinenninnnnn. §§ 1250.210, 1250.310
Subdivision 2............. e, §§ 1250.220, 1250.310
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Subdivision 3 ..o, § 1250.310
Subdivision 4.......c.ccccceeeriirinnnnnn, § 1250.310
Subdivision 5.........ccccoeieeriiienennnan, §§ 1250.240, 1250.310. See

also § 1048 and GovT. CODE
§§ 25350.5 and 25825.

§ 1245 (repealed). Summons; issuance; contents; form;
service

1245. The clerk must issue a summons, which must
contain the names of the parties, a general description of
the whole property, or specific descriptions of the parcels
to be taken, a statement of the public use for which it is
sought, and, where a general description is used, a
reference to the complaint for descriptions of the
respective parcels, and a notice to the defendants to appear
and show cause why the property described should not be
condemned as prayed for in the complaint. Except as
otherwise specified in this title, it must be in the form of a
summons in civil actions, and must be served in like
manner.

Comment. Section 1245 is superseded as to the form and
contents of the summons by Section 1250.120 of the Code of Civil
Procedure. See also Section 1250.130 (additional requirements in
eminent domain proceedings where service is by publication).
As to the service of summons, Section 1230.040 (rules of practice

in eminent domain proceedings) incorporates the general rules
provided by Sections 415.10-415.50.

§ 1245.2 (repealed). Alias summons; issuance and
contents; conclusiveness of
judgment by default

1245.2. A summons may be issued which contains only

the names of the defendants to be served therewith and a
description or descriptions of only the property sought to be
condemned against the defendants. Judgment based on
failure to appear and answer after service of such summons
shall be conclusive against such defendants in respect only
to the property described in such summons.

Comment. The substance of former Section 12452 is
continued in Section 1250.125.
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§ 1245.3 (repealed). Unknown persons as defendants;
heirs and devisees of deceased
claimants; publication and posting
of summons; protection of interest
of claimant Dbelieved dead;
conclusiveness and effect of
judgment

1245.3. In any action brought under this title the
plaintiff may name as defendants, in addition to those
persons who appear of record or are known to plaintiff to
have or claim an interest in the property, “all persons
unknown claiming any title or interest in or to the
property,” naming them in that manner, and if any person
who appears of record to have or claim an interest or who
is known to plaintiff to have or claim an interest in the
property is dead or is believed by plaintiff to be dead, and
if no executor or administrator of the estate of said person
has been appointed by the superior court of the county in
which the property is located who is then duly qualified,
and if no certified copy of an order of the superior court of
any other county appointing an executor or administrator
of the estate of said person who is then duly qualified and
acting has been recorded in the county in which the
property is located, and if plaintiff knows of no other duly
qualified and acting executor or administrator of the estate
of said person and said facts are averred in the complaint
or in an affidavit by the plaintiff or its attorney filed with
the complaint, plaintiff may also name as defendants, “the
heirs and devisees of ______ (naming such deceased
claimant), deceased and all persons claiming by, through,
or under said decedent,” naming them in that manner, and
if it is alleged that any such person is believed by plaintiff
to be dead, such person may also be named as a defendant.

If it appears to the satisfaction of the court by affidavit that

after due diligence the plaintiff is unable to ascertain the

identity and whereabouts of any person or persons sued as
the heirs and devisees of a deceased claimant or one
believed to be dead or the identity and whereabouts of any
person or persons sued as persons claiming by, through or
under said deceased claimant or one believed to be dead or
the identity and whereabouts of any person or persons sued
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as persons unknown claiming any title or interest in the
property, the court shall make its order directing that
process be served upon such persons by posting a copy of
the summons on the property within 10 days after the
making of the order and by publication of the same in some
newspaper of general circulation published in the county in
which the property is located and designated by the court
as most likely to give notice to such persons once a week for
four successive weeks.

Upon the trial the court shall determine the extent of and
the value of the interest or damages thereto of any person
whom it is alleged is dead or believed by plaintiff to be dead
whose interest or claim appears of record or is known to
plaintiff and unless such person or a duly qualified and
acting executor or administrator of the estate of said person
appears in the action, shall order the amount thereof paid
to the county clerk to be held by him for the account of the
persons entitled thereto and shall determine the extent of
and the value of the interest or damages thereto, if any, of
all persons sued as persons unknown, whether or not they
are in being, and shall order the amount thereof paid to the
county clerk to be held by him for the account of the
persons entitled thereto. Any person claiming any title or
interest of any character in or to said property, whether
legal or equitable, may appear in said action.

Any judgment rendered in such a proceeding shall be
binding and conclusive not only upon the persons named as
defendants and served with process but upon the heirs and
devisees of, and all persons claiming by, through, or under,
any decedent sued and served as herein provided and upon
all persons unknown claiming any right, title, estate or
interest in the property described in the complaint and
shall have the force and effect of a judgment in rem.

Comment. Section 1245.3 is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1245.3 New Provisions
Sentence 1 ......ccecevvvvcincccnnnenn. § 1250.220
Sentence 2 ......ccccovvvincnennenenn. §§ 1230.040, 1250.130
Sentence 3 ..., § 1260.240; cof § 1268.110
Sentence 4 .......cccooveevnecinenennne § 1250.230

Sentence 5 ..o, § 1250.220
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§ 12454 (repealed). Land shown upon map as a square or
other open space; parties; authority
to sue state; conclusiveness of

. judgment

1245.4. Whenever in any proceeding brought under this
title in which any municipal corporation is the plaintiff it is
sought to condemn to public use any land or any remainder,
reversion, easement or other estate therein, which land is
shown upon any filed or recorded map as a “square” or
other open space without any further words specifying the
intentions of the owners thereof filing such map with
respect thereto or the uses or purposes for which the same
may have been abandoned or dedicated, and no deed, offer
of dedication or other instrument appears of record in the
office of the county recorder showing or indicating the uses
or purposes for which the same may have been abandoned
or dedicated and such map has been on file or on record for
more than 50 years, the plaintiff may in said proceeding
seek a judgment against the county in which the land is
located and the inhabitants thereof and against the State of
California and the people thereof, determining its title
thereto, the uses or trusts, if any, under which it holds the
same, and the purposes to which it may put the same.
Authority is hereby granted in any such proceeding to sue
the State of California and in any such proceeding service
of process shall be made upon the Attorney General and the
Director of General Services. In any such action the
Attorney General shall represent the State of California in
its sovereign and in its proprietary capacity and also the
people of the State of California as the beneficiaries of any
trust under which said land is, or is alleged to be, held. Any
judgment rendered in such proceeding shall be conclusive
upon the State of California and the people thereof and
upon the county in which said land is located and the
inhabitants thereof, if said county is made a party to said
proceedings.

Comment. Section 1245.4 was evidently intended as narrowly
drawn special legislation designed to aid the City of Marysville
in condemning property known as Cortez Square and conveying
it to the County of Yuba for the purpose of erecting a county
courthouse. C£ GovTt. CoDE §§ 50530 and 50533, and City of
Marysville v. Boyd, 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960).
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As such, it has outlasted any usefulness it may have had. See City
of Marysville v. Boyd, supra. Cf CopE Civ. Proc. § 1230.070
(effect of enactment of Eminent Domain Law).

The right of a person authorized to condemn property for a
public use to name as defendants all persons public and private,
known or unknown, is continued in Code of Civil Procedure
Section 1250.220. See also Section 1250.140 (service on Attorney
General where state is a defendant).

§ 1246 (repealed). Answer of named defendants; persons
who may defend

1246. Each defendant must, by answer, set forth his
estate or interest in each parcel of property described in the
complaint and the amount, if any, which he claims for each
of the several items of damage specified in section 1248.

All persons in occupation of, or having or claiming an
interest in any of the property described in the complaint,
or in the damages for the taking thereof, though not named,
may appear, plead, and defend, each in respect to his own
property or interest, or that claimed by him, in like manner
as if named in the complaint.

Comment. The first paragraph of Section 1246 is superseded
by Section 1250.320. It should be noted, however, that Section
1250.320 no longer requires that the defendant specify the

compensation he claims for the taking. The second paragraph of
Section 1246 is superseded by Section 1250.230.

§ 1246.1 (repealed). Determination of amount of award;
apportionment of award; costs
1246.1. Where there are two or more estates or divided
interests in property sought to be condemned, the plaintiff
is entitled to have the amount of the award for said
property first determined as between plaintiff and all
defendants claiming any interest therein; thereafter in the
same proceeding the respective rights of such defendants
in and to the award shall be determined by the court, jury,
or referee and the award apportioned accordingly. The
costs of determining the apportionment of the award shall
be allowed to the defendants and taxed against the plaintiff
except that the costs of determining any issue as to title
between two or more defendants shall be borne by the
defendants in such proportion as the court may direct.
Comment. The first sentence of Section 1246.1 is superseded
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by Section 1260.220 of the Code of Civil Procedure. The second
sentence of Section 1246.1 is superseded by Section 1268.710.

§ 1246.2 (repealed). Award not to include penalty for
prepayment of mortgage or deed of
trust

1246.2. Where the property acquired for a public use is
encumbered by a mortgage, deed of trust, or contract of
sale, the amount payable to the mortgagee or beneficiary
under the deed of trust, or seller under a contract of sale,
shall not include any penalty for prepayment.

Comment. Section 1246.2 is superseded by Section 1265.240 of
the Code of Civil Procedure.

§ 1246.3 (repealed). Inverse condemnation; judgment for
plaintiff; costs, disbursements, and
expenses

12463. In any inverse condemnation proceeding
brought for the taking of any interest in real property, the
court rendering judgment for the plaintiff by awarding
compensation for such taking, or the attorney representing
the public entity who effects a settlement of such
proceeding, shall determine and award or allow to such
plaintiff, as a part of such judgment or settlement, such sum
as will, in the opinion of the court or such attorney,
reimburse such plaintiff for his reasonable costs,
disbursements, and expenses, including reasonable
attorney, appraisal, and engineering fees, actually incurred
because of such proceeding.

Comment. Section 1246.3 is continued without change in
Section 1036 of the Code of Civil Procedure.

§ 12464 (repealed). Condemnation; judgment against
public entity; costs, disbursements,
and expenses of owner

1246.4. In any condemnation proceeding in which the
final judgment is that the public entity cannot acquire the
real property, the owner shall be awarded such an amount,
as determined by the court, which will reimburse him for
his reasonable costs, disbursements, and expenses,
including reasonable attorney, appraisal, and engineering
fees, actually incurred- because of such proceeding.

Comment. Section 1246.4 is superseded by Section 1268.610 of
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the Code of Civil Procedure. See also Section 1268.620 (recovery
after dismissal of damages caused by possession).

§ 1247 (repealed). Powers of court

1247. The court shall have power:

1. To regulate and determine the place and manner of
making connections and crossings, or of enjoying the
common use mentioned in subdivision 6 of Section 1240;

2. To hear and determine all adverse or conflicting
claims to the property sought to be condemned, and to the
damages therefor;

3. To determine the respective rights of different parties
seeking condemnation of the same property.

Comment. Section 1247 is repealed. The disposition of its
provisions is indicated below.

Subdivision 1. The broad jurisdictional grant to the court to
regulate and determine the place and manner of making all
connections and crossings of rights of way is not continued. The
Public Utilities Commission has jurisdiction to determine and
regulate connections and crossings of rights of way of certain
public utilities. E.g., CODE CI1v. ProC. § 1230.060 (jurisdiction of
Public Utilities Commission preserved); PUB. UTIL. CODE §§ 764
and 765 (railroad connections), 766 (connection of telephone
and telegraph lines of different companies), 767 (order by Public
Utilities Commission for joint use of utility facilities), 1201 and
1202 (railroad crossings). See Breidert v. Southern Pac. Co., 272
Cal. App.2d 398, 77 Cal. Rptr. 262 (1969). See also City of Union
City v. Southern Pac. Co., 261 Cal. App.2d 777, 67 Cal. Rptr. 816
(1968). Moreover, the manner and place of street and highway
connections and crossings are normally within the exclusive
control of the entities concerned. Cf St1s. & HwYS. CODE § 100.2;
CobpE Civ. Proc. § 1245.250 (conclusive effect of resolution of
necessity); City of Los Angeles v. Central Trust Co., 173 Cal. 323,
159 P. 1169 (1969); People v. Reed, 139 Cal. App. 258, 33 P.2d 879
(1934). Hence, the power of the court is limited to its general
authorization to determine whether the project is planned or
located in the manner that will be most compatible with the
greatest public good and the least private injury. CODE CIv.
Proc. § 1240.030. However, the power of the court to regulate
and determine the place and manner of enjoying common use of
rights of way is continued in Article 6 (commencing with Section
1240.510) of Chapter 4 of Title 7 of the Code of Civil Procedure.
This jurisdiction extends to crossings and intersections of rights
of way since crossings and intersections of rights of way are
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familiar examples of common uses. San Bernardino County Flood
etc. Dist. v. Superior Court, 269 Cal. App.2d 515, 75 Cal. Rptr. 24
(1969).

Subdivision 2. Subdivision 2 is not continued except insofar
as the general rules of practice grant the court the power to hear
and determine issues. See CODE C1v. PRoC. § 1230.040; see also
CopE Civ. Proc. § 42810 and Comment thereto
(cross-complaints).

Subdivision 3. The power of the court to determine the
respective rights of different parties seeking condemnation of
the same property is continued in Code of Civil Procedure
Section 1260.020.

§ 1247a (repealed). Powers of court; regulation of
removal or relocation of structures

1247a. The court shall also have power to regulate and
determine the place and manner of removing or relocating
structures or improvements, or of enjoying the common use
mentioned in subdivision 3 of Section 1240.

Comment. Section 1247a is repealed, and the power granted
the court by this section to regulate and determine the place and
manner of enjoying common use of property already
appropriated to public use (see former CODE Civ. PRocC. §
1240(3)) and of removing or relocating structures or
improvements in connection with such enjoyment is continued
in Section 1240.630 and in Article 6 (commencing with Section
1240.510) of Chapter 4 of Title 7 of the Code of Civil Procedure.
See the Comment to former Section 1247 (discussion of
subdivision 1). C£. San Bernardino County Flood Control Dist. v.
Superior Court, 269 Cal. App.2d 514, 521-522, 75 Cal. Rptr. 24, 30
(1969). To the extent the Public Utilities Commission has
jurisdiction over the manner of relocation and removal of
structures and improvements of a public utility, such jurisdiction
is continued. See Section 1230.060 and Comment thereto.

§ 1247b (repealed). Portion of parcel sought to be taken;
preparation of map on request of
defendant

1247b. Whenever in a condemnation proceeding only a
portion of a parcel of property is sought to be taken and
upon a request of a defendant to the plaintiff made at least

30 days prior to the time of trial, the plaintiff shall prepare

a map showing the boundaries of the entire parcel,

indicating thereon the part to be taken, the part remaining,
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and shall serve an exact copy of such map on the defendant
or his attorney at least fifteen (15) days prior to the time of
trial.

Comment. Section 1247b is not continued in the Eminent
Domain Law. Unlike former Section 1244, Section 1250.310 of the
Code of Civil Procedure does not require that the complaint
indicate whether the property taken is a part of a larger parcel,
and the framing and resolution of this issue is done under general
discovery and pretrial procedures. C£ Section 1250.310(d) (map
indicating property described in the complaint).

§ 1248 (repealed). Hearing; items to be ascertained and
assessed

1248. The court, jury, or referee must hear such legal
testimony as may be offered by any of the parties to the
proceeding, and thereupon must ascertain and assess:

1. The value of the property sought to be condemned,
and all improvements thereon pertaining to the realty, and
of each and every separate estate or interest therein; if it
consists of different parcels, the value of each parcel and
each estate or interest therein shall be separately assessed;

2. If the property sought to be condemned constitutes
only a part of a larger parcel, the damages which will accrue
to the portion not sought to be condemned, by reason of its
severance from the portion sought to be condemned, and
the construction of the improvement in the manner
proposed by the plaintiff;

3. Separately, how much the portion not sought to be
condemned, and each estate or interest therein, will be
benefited, if at all, by the construction of the improvement
proposed by the plaintiffs. If the benefit shall be equal to
the damages assessed under subdivision 2, the owner of the
parcel shall be allowed no compensation except the value
of the portion taken. If the benefit shall be less than the
damages so assessed, the former shall be deducted from the
latter, and the remainder shall be the only damages allowed
in addition to the value. If the benefit shall be greater than
the damages so assessed, the owner of the parcel shall be
allowed no compensation except the value of the portion
taken, but the benefit shall in no event be deducted from
the value of the portion taken;

4. If the property sought to be condemned be water or
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the use of water, belonging to riparian owners, or
appurtenant to any lands, how much the lands of the
riparian owner, or the lands to which the property sought
to be condemned is appurtenant, will be benefited, if at all,
by a diversion of water from its natural course, by the
construction and maintenance, by the person or
corporation in whose favor the right of eminent domain is
exercised, of works for the distribution and convenient
delivery of water upon said lands; and such benefit, if any,
shall be deducted from any damages awarded the owner of
such property;

5. If the property sought to be condemned be for a
railroad, the cost of good and sufficient fences, along the
line of such railroad, and the cost of cattle guards, where
fences may cross the line of such railroad; and such court,
jury or referee shall also determine the necessity for and
designate the number, place and manner of making such
farm or private crossings as are reasonably necessary or
proper to connect the parcels of land severed by the
easement condemned, or for ingress to or egress from the
lands remaining after the taking of the part thereof sought
to be condemned, and shall ascertain and assess the cost of
the construction and maintenance of such crossings;

6. If the removal, alteration or relocation of structures or
improvements is sought, the cost of such removal, alteration
or relocation and the damages, if any, which will accrue by
reason thereof;

7. As far as practicable, compensation must be assessed
for each source of damages separately.

8. When the property sought to be taken is encumbered
by a mortgage or other lien, and the indebtedness secured
thereby is not due at the time of the entry of the judgment,
the amount of such indebtedness may be, at the option of
the plaintiff, deducted from the judgment, and the lien of
the mortgage or other lien shall be continued until such
indebtedness is paid; except that the amount for which, as
between the plaintiff and the defendant, the plaintiff is
liable under Section 1252.1 may not be deducted from the
judgment.

9. Where property is encumbered by a mortgage or
other lien and only a portion of the encumbered property
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is sought to be taken, and where the property being taken,
or some portion of it, is also encumbered by a mortgage or
other lien which is junior to the first-mentioned lien and
such junior mortgage or other lien is against only a portion
of the property encumbered by the senior mortgage or
other lien, it shall be determined whether the award is
sufficient in amount so that the amounts owing to the
holders of such senior and junior liens may be paid in full
from the award.

If it is determined that the award is not sufficient in
amount to pay in full such senior and junior liens, the
amount of indebtedness which is secured respectively by
the senior and junior liens on the property taken, and which
will be paid from the award or deducted from the judgment
pursuant to subdivision 8, shall be determined as follows:

(a) The total amount of the award which will be
available for payment to the senior and junior lienholders
shall be determined. Such amount shall tentatively be
allocated first to the senior lien up to the full amount of the
indebtedness secured by the senior lien, and the remainder,
if any, shall tentatively be allocated to the junior lien.

(b) It shall then be determined whether the payment to
the junior lienholder of the amount tentatively allocated to
the junior lien together with elimination of the junior lien
on the property taken, would cause the junior lienholder’s
security remaining after the taking, if any, to be of less value
in proportion to the indebtedness owing after the taking
than was the value of his security prior to the taking in
proportion to the indebtedness to him prior to the taking.

(c) If it is determined that the proportionate security of
the junior lienholder would be reduced by the taking if only
the tentative amount allocated to the junior lien were paid
to the junior lienholder, the tentative allocations to the
senior and the junior liens shall be adjusted. To make such
adjustment there shall be deducted from the amount
tentatively allocated to the senior lien, and there shall be
added to the amount tentatively allocated to the junior lien,
an amount sufficient, considering the junior lienholder’s
remaining lien on property not taken, to preserve the
security of the holder of the junior lien for amounts which
will remain owing to him after payment to him from the
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award. Deduction shall not be made from the amount
tentatively allocated to the senior lien to the extent that the
remaining amount allocated to the senior lien, if paid to the
senior lienholder, would cause the security of the senior
lienholder remaining after the taking to be of less value in
proportion to the amount remaining owing to him after
such payment, than the value of his security prior to the
taking, in proportion to the amount secured by his lien
before such payment.

(d) No adjustment of the tentative allocations shall be
made if it is determined that the security of the junior
lienholder which will remain after the taking appears to be
sufficient in value to satisfy the indebtedness which will
remain owing to the junior lienholder after the taking.

The amounts tentatively allocated to such senior and
junior liens, adjusted by such deduction and addition, if any,
are the amounts of indebtedness owing to such senior and
junior lienholders which are secured by their respective
liens on the property taken, and any other indebtedness
owing to the senior or junior lienholders shall not be
considered as secured by the property to be taken. If the
amount of such indebtedness payable to either the senior or
to the junior lienholder is not due at the time of entry of the
judgment, and the plaintiff makes the election provided in
subdivision 8, the indebtedness which shall be deducted
from the judgment is the indebtedness in the amount so
determined, and the lien shall continue until that amount
of indebtedness is paid.

Comment. Section 1248 is superseded by the provisions of the
Code of Civil Procedure indicated below.

Section 1248 New Provisions

Introductory clause ...................... § 1260.220

Subdivision 1......ccccccooviinrenenns §§ 1260.220, 1260.230,

‘ 1263.210, 1263.310. See also

§ 1048.

SubdiViSion 2 .....eooververeerereeeeeerrees §§ 1260.230, 1263.410,
1263.420

Subdivision 3.......c.cccoceieiiiiriiinn, §§ 1260.230, 1263.410,
1263.430

Subdivision 4 ..........ccccoeevieniiinnnn. §§ 1263.410, 1263.430; cf
§ 1235.170.

Subdivision 5 .....cccocovvveeeviiieenreee See discussion below.
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Subdivision 6.......cccooeeveeininnnne. § 1240.530. See also
§§ 1263.210, 1263.610, and
Govrt. CODE § 7262.

Subdivision 7 .....cccovviiernnrnen. § 1260.230
Subdivision 8..........cc.cccceverierinnnn. § 1265.220
Subdivision 9.....ccocovevrrrniennns § 1265.230

Subdivision 5. Subdivision 5, specifying that, in case of
condemnation for a railroad, the cost of providing fences and
crossings must be ascertained and assessed, is omitted as
unnecessary.

The duty of a railroad corporation to construct and maintain
good and sufficient fences on both sides of its track and property
is continued in Public Utilities Code Section 7626 et seq. Where
any project, whether or not a railroad, would require the owner
of the remainder to construct and maintain fencing to service the
highest and best use of the remainder, the cost of such
construction and maintenance is part of the damage caused by
the project and is assessed accordingly. See, e.g., Butte County v.
Boydston, 64 Cal. 110, 29 P. 511 (1883); California So. R.R. v.
Southern Pac. R.R., 67 Cal. 59,7 P. 153 (1885). See also CODE C1v.
Proc. §§ 1263.450 (compensation to reflect project as proposed),
1263.610 (performance of work to reduce compensation).

The duty of a railroad corporation to construct and maintain
private or farm crossings over its tracks is continued in Public
Utilities Code Section 7537, subject to the control of the Public
Utilities Commission. Where any project, whether or not a
railroad, would limit the access of the owner of the remainder so
as to impair the service of the remainder for its highest and best
use, the loss of access is part of the damage caused by the project
and is assessed accordingly. See, e.g., People v. Ricciardi, 23
Cal.2d 390, 144 P.2d 799 (1943).

§ 1248a (repealed). Municipal public utilities; removal or
relocation of railroad, streetcar, or
interurban tracks; complaint;
compensation

1248a. In any proceeding taken under the provisions of
this title, where any railroad, street or interurban railway
tracks are situated on, upon, along or across any lands or
rights of way sought to be taken therein, for road, highway,

boulevard, street or alley purposes, or for the purposes of a

right of way for any public utility to be constructed,

completed and maintained by a county, city and county, or
any incorporated city or town, or by a municipal water
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district, the plaintiff shall, if the complaint contains a prayer
therefor, and shows the matter hereinafter provided,
obtained a final judgment of condemnation ordering, in
addition to the condemnation of such lands or right of way
for the purposes set forth in the complaint, the relocation
or removal of any railroad, street or interurban railway
tracks thereon. Where the removal or relocation of such
tracks is sought in any such proceedings, the complaint
must contain a description of the location and proposed
location of such tracks, and must be accompanied by a map
showing such location and the proposed location of such
tracks. The compensation to be paid for such relocation or
removal of tracks shall be ascertained and assessed in the
action, as in other cases, and separately from other sources
of damage. .

Comment. Section 1248a is repealed. The substance of the
portion of the section authorizing the plaintiff to seek relocation
or removal of railway tracks in certain cases is continued in
Section 7557 of the Public Utilities Code. See also CODE CiIv.
Proc. §§ 1240.310-1240.330 (substitute condemnation), 1240.610
(condemnation for more necessary public use). As to right of the

defendant to compensation for the taking, see CODE CIv. PROC.
§§ 1263.210, 1263.610.

§ 1248b  (repealed). Manufacturing or industrial
equipment installed for use in fixed
location as realty

1248b. Equipment designed for manufacturing or
industrial purposes and installed for use in a fixed location
shall be deemed a part of the realty for the purposes of
condemnation, regardless of the method of installation.

Comment. Section 1248b is superseded by Section 1263.205 of
the Code of Civil Procedure.

§ 1249 (repealed). Compensation and damages; accrual
of right; improvements after service of
summons

1249. For the purpose of assessing compensation and
damages the right thereto shall be deemed to have accrued
at the date of the issuance of summons and its actual value
at that date shall be the measure of compensation for all
property to be actually taken, and the basis of damages to
property not actually taken but injuriously affected, in all
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cases where such damages are allowed as provided in
Section 1248; provided, that in any case in which the issue
is not tried within one year after the date of the
commencement of the action, unless the delay is caused by
the defendant, the compensation and damages shall be
deemed to have accrued at the date of the trial. No
improvements put upon the property subsequent to the
date of the service of summons shall be included in the
assessment of compensation or damages.

Comment. Section 1249, insofar as it specified the date of
valuation in an eminent domain proceeding, is superseded by
Article 2 (commencing with Section 1263.110) of Chapter 9 of
Title 7 of Part 3 of the Code of Civil Procedure. The provision
relating to the accrual of the right to compensation is continued
in Section 1263.020. The last sentence of Section 1249 is
superseded by Section 1263.240. As to the measure of

compensation, see generally Article 4 (commencing with Section
1263.310) of Chapter 9.

§ 1249.1 (repealed). Compensation and damages;
improvements at time of service of
summons

1249.1. All improvements pertaining to the realty that
are on the property at the time of the service of summons
and which affect its value shall be considered in the
assessment of compensation, damages and special benefits
unless they are removed or destroyed before the earliest of
the following times:

(a) The time the title to the property is taken by the
plaintiff.

(b) The time the possession of the property is taken by
the plaintiff.

(c) The time the defendant moves from the property in
compliance with an order of possession.

Comment. Section 1249.1 is superseded by Sections 1263.210
and 1263.230 of the Code of Civil Procedure.

§ 1249.2 (repealed). Harvesting and marketing of crops

1249.2. The condemning agency may permit the owner
of the property sought to be taken to harvest and retain the
financial benefit for crops planted before or after the
service of sutnmons in any eminent domain proceeding if
the owner in writing agrees to assume the responsibility for
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the completion of the growing process and the harvesting
and marketing of the crops.

If the condemning agency takes possession of the
property sought to be condemned at a time when such
action prevents the property owner from harvesting and
marketing crops planted before or after the service of
summons in an eminent domain proceeding, then the value
of such crops shall be included in the compensation
awarded for the property taken.

Comment. Section 1249.2 is superseded by Section 1263.250 of
the Code of Civil Procedure.

§ 1249.3 (repealed). Pretrial settlement offers

1249.3. At least 30 days prior to the date of trial, plaintiff
shall file with the court and serve a copy thereof on
defendant its final offer to the property sought to be
condemned and defendant shall in like manner, file and
serve a copy thereof on plaintiff his final demand for the
property sought to be condemned. Service shall be
accomplished in the manner prescribed by Chapter 5
(commencing with Section 1010) of Title 14 of Part 2.

If the court, on motion of the defendant made within 30
days after entry of judgment, finds that the offer of the
condemnor was unreasonable and that the demand of
condemnee was reasonable, all viewed in the light of the
determination as to the value of the subject property, the
costs allowed pursuant to Section 1255 shall include all
expenses reasonably and necessarily incurred in preparing
for and in conducting the condemnation trial including,
and not limited to, reasonable attorney’s fees, appraisal fees,
surveyor’s fees, and the fees for other experts, where such
fees are reasonably and necessarily incurred to protect
defendant’s interest prior to trial, during trial and in any
subsequent judicial proceedings in the condemnation
action.

In determining the amount of attorneys fees and
expenses to be awarded under this section, the court shall
consider written, revised or superseded offers and demands
served and filed prior to or during the trial.

Comment. The substance of former Section 1249.3 is

continued in Section 1250.410. See also Section 1235.140 (defining
“litigation expenses”).
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§ 1250 (repealed). Defective title; new proceedings

1250. If the title attempted to be acquired is found to be
defective from any cause, the plaintiff may again institute
proceedings to acquire the same, as in this Title prescribed.

Comment. Section 1250 is not continued. The section is
unnecessary because nothing in the Eminent Domain Law
precludes institution of new proceedings where necessary to
acquire additional interests not previously acquired.

§ 1251 (repealed). Time for paying assessments; bond to
build railroad crossings, fences and
cattle guards; deposit to build
highway fences

1251. The plaintiff must, within thirty days after final
judgment, pay the sum of money assessed. In case the
plaintiff is the State of California, or is a public corporation,
and it appears by affidavit that bonds of said State or of any
agency thereof, or of said public corporation must be issued
and sold in order to provide the money necessary to pay the
sum assessed, then such sum may be paid at any time within
one year from the date of such judgment; provided further,
that if the sale of any such bonds can not be had by reason
of litigation affecting the validity thereof, then the time
during which such litigation is pending shall not be
considered a part of the one year’s time in which such
payment must be made.

In case the use is for railroad purposes, the plaintiff may,
at the time of or before payment, elect to build the farm or
private crossings, fences and cattle guards; and if he so
elect, shall execute to the defendant a bond, with sureties
to be approved by the court in double the assessed cost of
the same, to build such farm or private crossings, fences and
cattle guards within eighteen months from the time the
railroad is built on the land taken, and if such bond be given,
need not pay the cost of such farm or private crossings,
fences and cattle guards. In an action on such bond, the
plaintiff may recover reasonable attorney’s fees.

In case of property being taken by the State or any
county, or city and county, for highway purposes, the State
or such county, or city and county, may elect to build the
fences for which damages may have been assessed and in
such case the amount assessed shall be deposited with the
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clerk of the court having jurisdiction of the action, and if
such fences are not constructed within one year from the
date of judgment the said money shall be paid to the
defendant or defendants entitled thereto, or to his or their
order, who shall immediately build said fences. In case the
State, or county, or city and county, builds said fences the
moneys deposited shall be returned to said State or county,
or city and county, and in case the said moneys are paid to
the owner or owners of the lands condemned and are not
used for said purposes, within one year from the date of
judgment, the same may be recovered by said State or
county, or city and county.

Comment. The first sentence of Section 1251 is continued by
Section 1268.010 of the Code of Civil Procedure. The provision of
Section 1251 that extended the 30-day time for payment of the

judgment by one year where necessary to permit bonds to be
issued and sold is not continued.

The second and third paragraphs of Section 1251 relating to the
performance of work by the plaintiff is superseded generally by
Sections 1263.450 and 1263.610 of the Code of Civil Procedure.
However, the cost of fences, cattle guards, and crossings is no
longer assessed in an eminent domain proceeding as a separate
item of damages. A railroad corporation has an affirmative duty
to fence its tracks and to provide crossings as determined by the
Public Utilities Commission. See PUB. UTIL. CODE §§ 7626 and
7537. The railroad is partially absolved from liability for a failure
to fence if damages for the lack of a fence were awarded to the
owner of adjoining property as part of compensation in an
eminent domain proceeding. See PuB. UTIL. CODE § 7627.

§ 1252 (repealed). Compensation and damages; payment
or deposit; execution; vacation of
proceedings and restoration of
possession for nonpayment

1252. Payment may be made to the defendants entitled
thereto, or the money may be deposited in Court for the
defendants, and be distributed to those entitled thereto. If
the money be not so paid or deposited, the defendants may
have execution as in civil cases; and if the money cannot be
made on execution, the Court, upon a showing to that
effect, must set aside and annul the entire proceedings, and
restore possession of the property to the defendant, if
possession has been taken by the plaintiff.
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Comment. Section 1252 is superseded by Sections 1268.010,
1268.020, and 1268.620 of the Code of Civil Procedure.

§ 1252.1 (repealed). Liability of plaintiff for ad valorem
taxes, penalties and costs; payments
to defendant

1252.1. As between the plaintiff and defendant, the
plaintiff is liable for any ad valorem taxes, penalties and
costs upon the property sought to be taken by eminent
domain that would be subject to cancellation under
Chapter 4 (commencing with Section 4986) of Part 9 of
Division 1 of the Revenue and Taxation Code if the plaintiff
were a public agency covered by Section 4986 of the
Revenue and Taxation Code and if such taxes, penalties and
costs had not been paid, whether or not the plaintiff is such
a public agency.

If the defendant has paid any amount for which, as
between the plaintiff and defendant, the plaintiff is liable
under this section, the plaintiff shall pay to the defendant
a sum equal to such amount.

If the plaintiff takes possession of the property prior to
judgment, the amount the defendant is entitled to be paid
under this section shall be claimed at the time and in the
manner provided for claiming costs. If the plaintiff does not
take possession of the property prior to judgment, the
amount the defendant is entitled to be paid under this
section shall be claimed not later than 30 days after the title
vests in the plaintiff and shall be claimed in the manner
provided for claiming costs.

Comment. The first paragraph of Section 1252.1 is
superseded by Section 1268.410 of the Code of Civil Procedure.
The final two paragraphs are superseded by Section 1268.430.

§ 1252.2 (repealed). Separate valuation on assessment
roll; application

1252.2. When the property sought to be taken by
eminent domain does not have a separate valuation on the
assessment roll, any party to the eminent domain
proceeding may, at any time after the taxes on such
property are subject to cancellation pursuant to Section
4986 of the Revenue and Taxation Code, apply to the tax
collector for a separate valuation of such property in
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accordance with Article 3 (commencing with Section 2821)
of Chapter 3 of Part 5 of Division 1 of the Revenue and
Taxation Code notwithstanding any provision in such
article to the contrary.

Comment. Section 1252.2 is superseded by Section 1268.420 of
the Code of Civil Procedure.

§ 1253 (repealed). Final order; contents; recordation;
vesting of title

1253. When payments have been made and the bond
given, if the plaintiff elects to give one, as required by
Sections 1251 and 1252, the court shall make a final order of
condemnation, which shall describe the property
condemned, the estate or interest acquired therein, the
purposes of such condemnation, and if possession is taken
pursuant to Section 1243.5 or 1254 prior to the making and
entry of the final order of condemnation, the date of such
possession. For the purposes of this section, the date of
possession shall be the date upon or after which the plaintiff
is authorized by order of the court to take possession of the
property. A certified copy of the order shall thereupon be
recorded in the office of the recorder of the county in which
the property is located. The title to the property described
in the final order of condemnation vests in the plaintiff for
the purposes described therein upon the date that a
certified copy of the final order of condemnation is
recorded in the office of the recorder of the county.

Comment. Section 1253 is superseded by Section 1268.030 of
the Code of Civil Procedure.

§ 1254 (repealed). Possession and use of property by
plaintiff pending conclusion of
litigation

1254. (a) In any case in which the plaintiff is not in
possession of the property sought to be condemned, the
plaintiff may, at any time after trial and judgment entered
or pending an appeal from the judgment and after payment
into court for the defendant of the full amount of the
judgment and such further sum as may be required by the
court as a fund to pay any further damages and costs that
may be recovered in the proceeding, apply ex parte for an
order authorizing it to take possession of and to use the
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property sought to be condemned.

(b) If in the judgment the court determined that the
plaintiff is entitled to acquire the property by eminent
domain and if the court determines that the plaintiff has
made the required payment into court, the court shall by
order authorize the plaintiff to take possession of and use
the property during the pendency of and until the final
conclusion of the litigation, and shall, if necessary, stay all
actions and proceedings against the plaintiff on account
thereof. The order shall state the date after which the
plaintiff is authorized to take possession of the property
which date, unless the plaintiff requests a later date, shall
be 10 days after the date of the order.

(c) At least 10 days prior to the time possession is taken,
the plaintiff shall serve upon the defendants and their
attorneys, either personally or by mail, a copy of the order
of the court authorizing it to take possession of the
property. A single service upon or mailing to those at the
same address is sufficient.

(d) At any time after the court has made an order
authorizing the plaintiff to take possession pursuant to this
section, the court may, upon motion of any party to the
eminent domain proceeding, order an increase or a
decrease in the amount that the plaintiff is required to pay
into court as a further sum pursuant to this section.

(e) The plaintiff shall not be held to have abandonéd or
waived the right to appeal from the judgment by paying
into court the amount of the judgment and such further
sum as may be required by the court and taking possession
of the property pursuant to this section.

(f) The defendant, who is entitled to the money paid
into court for him upon any judgment, shall be entitled to
demand and receive the full amount of the judgment at any
time thereafter upon obtaining an order therefor from the
court. The court, or a judge thereof, upon application by
such defendant, shall order and direct that the money so
paid into court for him be delivered to him upon his filing
a satisfaction of the judgment, or upon his filing a receipt
therefor, and an abandonment of all defenses to the action
or proceeding, except as to the amount of damages that he
may be entitled to in the event that a new trial is granted.
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A payment to a defendant, as aforesaid, shall be held to be
an abandonment by such defendant of all defenses
interposed by him, excepting his claim for greater
compensation.

(g) Any amount withdrawn by any party in excess of the
amount to which he is entitled as finally determined in the
eminent domain proceeding shall be paid without interest
to the party entitled thereto, and the court in which the
eminent domain proceeding is pending shall enter
judgment therefor against such party.

(h) The payment of the money into court, as
hereinbefore provided for, shall not discharge the plaintiff
from liability to keep the said fund full and without
diminution; but such money shall be and remain, as to all
accidents, defalcations, or other contingencies (as between
the parties to the proceeding), at the risk of the plaintiff,
and shall so remain until the amount of the compensation
or damages is finally settled by judicial determination, and
until the court awards the money, or such part thereof as
shall be determined upon, to the defendant, and until he is
authorized or required by rule of court to take it. If, for any
reason, the money shall at any time be lost, or otherwise
abstracted or withdrawn, through no fault of the defendant,
the court shall require the plaintiff to make and keep the
sum good at all times until the litigation is finally brought
to an end, and until paid over or made payable to the
defendant by order of court, as above provided. The court
shall order the money to be deposited in the State Treasury,
unless the plaintiff requests the court to order deposit in the
county treasury, in which case the court shall order deposit
in the county treasury. If the court orders deposit in the
State Treasury, it shall be the duty of the State Treasurer to
receive all such moneys, duly receipt for, and to safely keep
the same in the Condemnation Deposits Fund, which fund
is hereby created in the State Treasury and for such duty he
shall be liable to the plaintiff upon his official bond. Money
in the Condemnation Deposits Fund shall be invested
under the provisions of Article 4 (commencing with Section
16470) of Chapter 3 of Part 2 of Division 4 of Title 2 of the
Government Code.

(i) The State Controller shall apportion as of June 30th
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and December 31st of each year the interest earned or
increment derived and deposited in the fund during the six
calendar months ending with such dates. There shall be
apportioned and paid to each plaintiff having a deposit in
the fund during the six-month period for which an
apportionment is made, an amount directly proportionate
to the total deposits in the fund and the length of time such
deposits remained therein. The State Treasurer shall pay
out the money deposited by a plaintiff in such manner and
at such times as the court or a judge thereof may, by order
or decree, direct.

() In all cases where a new trial has been granted upon
the application of the defendant, and he has failed upon
such trial to obtain greater compensation than was allowed
him upon the first trial, the costs of such new trial shall be
taxed against him.

Comment. The disposition of the provisions of Section 1254 is

indicated below; unless otherwise indicated, the new sections are
in the Code of Civil Procedure.

Section 1254 New Provisions
Subdivision (a) ....ccccoovvvvveiiriernnnn, §§ 1268.110, 1268.130,
1268.210
Subdivision (b) .....cccovevierrrrrrrnnnen. §§ 1268.210, 1268.220
Subdivision (€) ....cccovvevierrerirrinnnen § 1268.220
Subdivision (d) .......cccovverrriirnnnen. § 1268.130
Subdivision (€) .......ccccveveverererrnnen. §§ 1268.170, 1268.230
Subdivision (£) woooeeeeessrererrecrrennen § 1268.140
SUbQIVISION () vrevrrrrerrrereererreen § 1268.160
Subdivision (h) .....ccccccoeverircrnnnne. § 1268.150; GovT. CODE
§ 16429
Subdivision (i) ....cccocoveveriieieninn. Govt. CODE § 16429
Subdivision (§) ..c.ccooeeveeieriieininnne Not continued. See

Comment to § 1268.710.

§ 1255 (repealed). Costs; discretion

1255. Costs may be allowed or not, and if allowed, may
be apportioned between the parties on the same or adverse
sides, in the discretion of the Court.

Comment. Section 1255 is superseded by Code of Civil
Procedure Sections 1268.710 (costs in trial court) and 1268.720
(costs on appeal). See also Sections 1268.610 (litigation expenses

upon dismissal or defeat of right to take) and 1250.410 (pretrial
settlement offers).
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§ 1255a (repealed). Abandonment

1255a. (a) The plaintiff may abandon the proceeding at
any time after the filing of the complaint and before the
expiration of 30 days after final judgment, by serving on
defendants and filing in court a written notice of such
abandonment. Failure to comply with Section 1251 of this
code shall constitute an implied abandonment of the
proceeding.

(b) The court may, upon motion made within 30 days
after such abandonment, set aside the abandonment if it
determines that the position of the moving party has been
substantially changed to his detriment in justifiable reliance
upon the proceeding and such party cannot be restored to
substantially the same position as if the proceeding had not
been commenced.

(c¢) Upon the denial of a motion to set aside such
abandonment or, if no such motion is filed, upon the
expiration of the time for filing such a motion, on motion of
any party, a judgment shall be entered dismissing the
proceeding and awarding the defendants their recoverable
costs and disbursements. Recoverable costs and
disbursements include (1) all expenses reasonably and
necessarily incurred in preparing for the condemnation
trial, during the trial, and in any subsequent judicial
proceedings in the condemnation action and (2) reasonable
attorney fees, appraisal fees, and fees for the services of
other experts where such fees were reasonably and
necessarily incurred to protect the defendant’s interests in
preparing for the condemnation trial, during the trial, and
in any subsequent judicial proceedings in the
condemnation action, whether such fees were incurred for
services rendered before or after the filing of the complaint.
In case of a partial abandonment, recoverable costs and
disbursements shall include only those recoverable costs
and disbursements, or portions thereof, which would not
have been incurred had the property or property interest
sought to be taken after the partial abandonment been the
property or property interest originally sought to be taken.
Recoverable costs and disbursements, including expenses
and fees, may be claimed in and by a cost bill, to be
prepared, served, filed, and taxed as in civil actions. Upon
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judgment of dismissal on motion of the plaintiff, the cost bill
shall be filed within 30 days after notice of entry of such
judgment.

(d) If, after the plaintiff takes possession of or the
defendant moves from the property sought to be
condemned in compliance with an order of possession, the
plaintiff abandons the proceeding as to such property or a
portion thereof or it is determined that the plaintiff does
not have -authority to take such property or a portion
thereof by eminent domain, the court shall order the
plaintiff to deliver possession of such property or such
portion thereof to the parties entitled to the possession
thereof and shall make such provision as shall be just for the
payment of damages arising out of the plaintiff’s taking and
use of the property and damages for any loss or impairment
of value suffered by the land and improvements after the
time the plaintiff took possession of or the defendant moved
from the property sought to be condemned in compliance
with an order of possession, whichever is the earlier.

Comment. Section 1255a is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1255a New Provisions

Subdivision (@) .....cccoceevirerierinenns §§ 1268.020, 1268.510(a)

Subdivision (b) ...ccccccecevriirieriinnas § 1268.510(b)

Subdivision (€) ..cccvevevreeireerennne, §§ 1235.140, 1268.510(c),
1268.610

Subdivision (d) .....cceceevevevrinrienn, § 1268.620

§ 1255b (repealed). Compensation and damages; interest

1255b. (a) The compensation and damages awarded in
an eminent domain proceeding shall draw legal interest
from the earliest of the following dates:

(1) The date of the entry of judgment.

(2) The date that the possession of the property sought
to be condemned is taken or the damage thereto occurs.

(3) The date after which the plaintiff may take
possession of the property as stated in an order authorizing
the plaintiff to take possession.

(b) If after the date that interest begins to accrue the
defendant continues in actual possession of or receives
rents, issues and profits from the property, the value of such
possession and of such rents, issues and profits shall be offset
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against the interest that accrues during the period the
defendant continues in actual possession or receives such
rents, issues or profits.

(c) The compensation and damages awarded in an
eminent domain proceeding shall cease to draw interest on
the earliest of the following dates:

(1) As to any amount deposited pursuant to Section
1243.5, the date that such amount is withdrawn by the
person entitled thereto.

(2) Asto any amount paid into court pursuant to Section
1254, the date of such payment.

(3) Astoany amount paid to the person entitled thereto,
the date of such payment.

(4) If the full amount the defendant is then entitled to
receive as finally determined in the eminent domain
proceeding together with the full amount of the interest
then due thereon is paid into court for the defendant after
entry of judgment, the date of such payment.

Comment. Section 1255b is superseded by the provisions of
the Code of Civil Procedure indicated below.

Section 1255b New Provisions
Subdivision (a) ....cccceeeeeeerrrrinnnen. § 1268.310
Subdivision (b) ...cccccovrvririerennnnn. § 1268.330
Subdivision (€) ....ccoccovveeiinnnn. § 1268.320

§ 1256 (repealed). Applicable rules of practice

1256. Except as otherwise provided in this Title, the
provisions of Part II of this Code are applicable to and
constitute the rules of practice in the proceedings
mentioned in this Title.

Comment. Section 1256 is superseded by Section 1230.040 of
the Code of Civil Procedure.

§ 1256.1 (repealed). Argument; defendant’s right to open
and close
1256.1. Notwithstanding the provisions of Part 2 of this
code, in any action brought under the provisions of this
title, the defendant shall commence and conclude the
argument.
Comment. Section 1256.1 is superseded by a portion of

subdivision (a) of Section 1260.210 of the Code of Civil
Procedure.
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§ 1257 (repealed). New trials and appeals; applicable
provisions; improvements pending
new trial or appeal; application of
money deposited

1257. The provisions of part II of this code, relative to
new trials and appeals, except in so far as they are
inconsistent with the provisions of this title, apply to the
proceedings mentioned in this title; provided, that upon the
payment of the sum of money assessed, and upon the
execution of the bond to build the fences and cattle-guards,
as provided in section twelve hundred and fifty-one, the
plaintiff shall be entitled to enter into, improve, and hold
possession of the property sought to be condemned (if not
already in possession) as provided in section twelve
hundred and fifty-four, and devote the same to the public
use in question; and no motion for new trial or appeal shall,
after such payment and filing of such bond as aforesaid, in
any manner retard the contemplated improvement. Any
money which shall have been deposited, as provided in
section twelve hundred and fifty-four, may be applied to
the payment of the money assessed, and the remainder, if
any there be, shall be returned to the plaintiff.

Comment. Section 1257, insofar as it provided general rules
relating to new trials and appeals in an eminent domain
proceeding, is superseded by Section 1230.040 of the Code of
Civil Procedure. Insofar as Section 1257 related to possession
after judgment, it is superseded by Section 1268.210. It might be
noted that, where the judgment is reversed, vacated, or set aside,
the plaintiff may obtain possession only pursuant to Article 3
(commencing with Section 1255.410) of Chapter 6 of the
Eminent Domain Law. See CODE CIv. Proc. §1268.210(c).

Regarding the repayment of an excess withdrawal, see CODE
Civ. Proc. § 1268.160. -

§ 1258 (repealed). Effective date; construction

1258. With relation to the Acts passed at the present
session of the Legislature, this Title must be construed in
the same manner as if this Code had been passed on the last
day of this session, and from and after the time this Code
takes effect, all laws of this State in relation to the taking of
private property for public uses are abolished, and all
proceedings had in the exercise of the powers of eminent
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domain must conform to the provisions of this Title.

Comment. Section 1258, insofar as it required the exercise of

the power of eminent domain to conform to the provisions of
Title 7 of Part 3 of the Code of Civil Procedure, is superseded by
Section 1230.020.

§ 1259 (repealed). Effective date

1259. Title VII of Part III of THE CoODE OF CIVIL
PROCEDURE of the State of California (this Title) shall be
in force and effect from and after the fourth day of April,
one thousand eight hundred and seventy-two.

Comment. Section 1259 is obsolete.

§ 1260 (repealed). Construction

1260. From and after the time this Title takes effect, it
must be construed in the same manner as it would be were
Sections 4 and 17 of this Code in force and effect.

Comment. Section 1260 is superseded generally by Article 1
(commencing with Section 1235.010) of Chapter 2 of the
Eminent Domain Law. See Comment to Section 1235.010.

§ 1261 (repealed). Pending proceedings; effect upon

1261. No proceeding to enforce the right of eminent
domain commenced before this Title takes effect, is
affected by the provisions of this Title.

Comment. Section 1261 is superseded by Section 1230.065 of
the Code of Civil Procedure.

§ 1262 (repealed). Rules of practice

1262. Until the first day of January, one thousand eight
hundred and seventy-three, at twelve o’clock noon, the
provisions of Sections 1256 and 1257 of this Title are
suspended, and until then, except as otherwise provided in
this Title, the rules of pleading and practice in civil actions
now in force in this State are applicable to the proceedings
mentioned in this Title, and constitute the rules of pleading
and practice therein.

Comment. Section 1262 is superseded by Section 1230.065 of
the Code of Civil Procedure.
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§ 1263 (repealed). Construction; statutes providing for
taking for street purposes
1263. Nothing in this Code must be construed to
abrogate or repeal any statute providing for the taking of
property in any city or town for street purposes.
Comment. Section 1263 is superseded generally by Section
1230.020 of the Code of Civil Procedure which provides that the
power of eminent domain shall be exercised as provided by the

Eminent Domain Law except where otherwise specifically
provided by statute.

§ 1264 (repealed). Preference; setting for trial and
hearing

1264. In all actions brought under the provisions of this
title, to enforce the right of eminent domain, all courts
wherein such actions are or may hereafter be pending, shall
give such actions preference over all other civil actions
therein, in the matter of setting the same for hearing or
trial, and in hearing the same, to the end that all such
actions shall be quickly heard and determined.

Comment. Section 1264 is superseded by Section 1260.010 of
the Code of Civil Procedure.

§ 1264.1 (repealed). Franchise to collect tolls

1264.1. Where the property sought to be condemned is
a franchise of limited duration to collect tolls on any bridge
or highway, the plaintiff may condemn the right to take
such franchise as of a future date, which date shall be
specified in the complaint and in the judgment of
condemnation.

Comment. Section 1264.1 and its implementing sections
(Sections 1264.2-1264.6 and 1264.8), relating to condemnation of
toll franchises of limited duration as of a future date, are not
continued. These sections were of extremely limited application
and are presently of little or no significance, for there appear to
be no existing toll bridge or toll road franchises. In addition, these
sections largely restated the rules of eminent domain that would
be applicable in their absence. See Comment, Work of the 1937
California Legislature, 11 So. CAL. L. REv. 1, 33-39 (1937).

For related provisions, see CODE Civ. PRocC. §§1235.170
(“property” defined) and 1240.110 (right to acquire necessary
interest in property); STs. & Hwys. CoDpE §§ 30800 and 30810
(granting franchises) ; PUB. UTIL. CODE § 1403 (condemnation of
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utilities); CAL. CONST., Art. XII, § 8 (right of Legislature). See
also former CODE Civ. Proc. §§ 1238(4) and 1240(5) and
Comments thereto (condemnation of toll bridges and roads, and
of franchises).

§ 1264.2 (repealed). Franchise to collect tolls; measure of
damages

1264.2. The measure of damages in the case of a
proceeding coming under section 1264.1 shall, except as
provided in section 1264.3, be the value of the rights
granted under said franchise for the period between said
date and the expiration of said franchise, due consideration
being had to the burdens as well as the benefits conferred
by such franchise.

Comment. See Comment to former Code of Civil Procedure
Section 1264.1.

§ 1264.3 (repealed). Franchise to collect tolls; provision
in franchise for acquisition of road or
bridge; amount of compensation

1264.3. If provision was made in the franchise sought to
be condemned or in the applicable statutes under which
the franchise was granted for the acquisition of said toll
bridge or toll road or said franchise by the county granting
the franchise or by the counties, jointly acting, in which the
toll bridge or toll road is situate, on the payment of the fair
cash value of said toll bridge or toll road, without
consideration of the value of the franchise, then and in that
event, in any proceeding brought for the taking of such
franchise, the compensation awarded shall not exceed the
fair cash value of such toll bridge or toll road, exclusive of
the value of the franchise.

Comment. See Comment to former Code of Civil Procedure
Section 1264.1.

§ 12644 (repealed). Franchise to collect tolls;
amendment of complaint on new
trial

1264.4. If a new trial is granted or the judgment is
reversed and remanded for a new trial, the plaintiff shall
have the right as a matter of course, in cases coming under
section 1264.1 to amend the complaint to specify a different
date as of which said franchise shall be taken.
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Comment. See Comment to former Code of Civil Procedure
Section 1264.1.

§ 1264.5 (repealed). Franchise to collect tolls; affirmance
on appeal; deduction of net receipts
if plaintiff offered to pay judgment;
net receipts defined; exception

1264.5. If the defendant appeals from the judgment and
the judgment is affirmed in a case coming under Section
1264.1, the plaintiff shall be entitled to have deducted from
the principal of the judgment to be paid the net receipts of
tolls collected or collectible from the date for the taking as
specified in the judgment to the date on which the
judgment of the reviewing court becomes final, on showing
that prior to the date specified for said taking the plaintiff
was able to pay the said judgment and offered to pay the
same to the defendant, or into court for his benefit, in
return for a waiver of the appeal. The term “net receipts”
means the sum obtained by subtracting from the total
amount of tolls collected or collectible the amounts actually
and necessarily expended or incurred for operation and
maintenance of said toll road or toll bridge during said
period. '

This section does not apply in those cases in which the
plaintiff takes possession pending appeal pursuant to the
provisions of Section 1254 or takes possession under the
provisions of Section 14 of Article I of the Constitution.

Comment. See Comment to former Code of Civil Procedure
Section 1264.1.

§ 1264.6 (repealed). Franchise to collect tolls;
determination of deduction of net
receipts; motion; jury trial

1264.6. To secure the deduction specified in Section
1264.5 the plaintiff must within 10 days after the remittitur
is received from the reviewing court serve on the
defendant and file in the superior court his motion to set for
hearing the question of the deduction to be made. If, on the
hearing of said motion, proof is made to the satisfaction of
the court of plaintiff’s ability to pay, and offer to pay, the
judgment, as specified in Section 1264.5, the court shall
grant the motion and shall fix a time for the determination

1588588
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of the amount to be deducted, which amount shall be
determined by the court sitting without a jury unless
plaintiff or defendant on or before the date of the hearing
of said motion to set files with the court a demand in writing
for a jury, in which case the said amount shall be
determined by a jury.

Comment. See Comment to former Code of Civil Procedure
Section 1264.1.

§ 1264.7 (repealed). Judgment and final judgment
defined

1264.7. The term “judgment” as used in this title means
the judgment determining the right to condemn and fixing
the amount of compensation to be paid by the plaintiff. The
term “final judgment” as used in this title means such
judgment when all possibility of direct attack thereon by
way of appeal, motion for a new trial, or motion to vacate
the judgment has been exhausted.

Comment. The first sentence of Section 1264.7 is superseded

by Section 1235.130 of the Code of Civil Procedure. The second
sentence of Section 1264.7 is superseded by Section 1235.120.

§ 1264.8 (repealed). Franchise to collect tolls; time for
payment of judgment; extension;
abandonment

1264.8. In any case brought under Section 1264.1, the
plaintiff shall have the full period specified in Section 1251
in which to pay the judgment, but in case the period
specified in that section expires prior to the date specified
in the judgment for the taking of said franchise, the period
shall be extended to and including the day preceding said
specified date.

No abandonment shall be implied under section 1255a
unless the judgment is not paid within the time herein
specified.

Comment. See Comment to former Code of Civil Procedure
Section 1264.1.
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§ 1264.9 (repealed). Franchise to collect tolls; toll road or
bridge; award to county, city, or
public mandatory for taxes, etc.

1264.9. In any action for the acquisition hereunder of a
toll road or toll bridge or the franchise for the collection of
tolls thereon, the court in which such action is pending shall
have jurisdiction to determine the liability of the
condemning party to any county, city or other public
mandatory for taxes, license fees or franchise payments and
to determine the reversionary rights of any such county,
city or other public mandatory in or to the franchise or
property so sought to be acquired, and if, and in the event,
any such liability be so determined against said
condemning party, then and in that event an award shall be
made to such county, city or other public mandatory,
pursuant to the provisions of the law.

Comment. Section 1264.9—relating to the jurisdiction of the
court to determine the liability of a condemnor for taxes, license
fees, and franchise payments on, as well as reversionary interests
of a city, county, or other public mandatory in, a toll bridge or
* toll road or franchise thereon—is not continued. The section was
of little or no current significance, for there appear to be few
existing private toll roads or bridges and no existing franchises for
their operation. Moreover, the court has general jurisdiction to
determine matters incident to the condemnation of property (cf
former CoDE CIv. Proc. § 1247(2) and Comment thereto) as
well as specific jurisdiction to determine liability for taxes (see
REv. & TAX. CODE §4986; see also CoODE Civ. PRoC.
§¢ 1268.410-1268.430).

§ 1265 (repealed). Acquisition of realty by public agency;

purchase price as public information

1265. Whenever any public agency acquires real

property by eminent domain, purchase, or exchange, the

purchase price or other consideration paid by such agency

shall be public information made available upon request
from the agency concerned.

Comment. Section 1265 is superseded by Section 7275 of the
Government Code.
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§ 1266 (repealed). Taking whole parcel where award for
part would equal value of whole

1266. Whenever land is to be condemned by a county or
city for the establishment of any street or highway,
including express highways and freeways, and the taking of
a part of a parcel of land by such condemning authority
would leave the remainder thereof in such size or shape or
condition as to require such condemnor to pay in
compensation for the taking of such part an amount equal
to the fair and reasonable value of the whole parcel, the
resolution of the governing body of the city or county may
provide for the taking of the whole of such parcel and upon
the adoption of any such resolution it shall be deemed
necessary for the public use, benefit, safety, economy, and
general welfare that such condemning authority acquire
the whole of such parcel.

Comment. Section 1266 is superseded by Section 1240.410 et
seq. of the Code of Civil Procedure.

§ 1266.1 (repealed). Acquisition by gift or purchase;
' purposes
1266.1. A county or a city may acquire land by gift or
purchase from the owner thereof for any of the purposes
enumerated in Section 1266 of this code.

Comment. Section 1266.1 is superseded by Sections 1240.130
and 1240.150 of the Code of Civil Procedure.

§ 1266.2 (repealed). Compensation or fee for appraisers,
referees, commissioners, etc.

1266.2. In any action or proceeding for the purpose of
condemning property where the court may appoint
appraisers, referees, commissioners, or other persons for
the purpose of determining the value of such property and
fixing the compensation thereof, and may fix their fees or
compensation, the court may set such fees or compensation
in an amount as determined by the court to be reasonable,
but such fees shall not exceed similar fees for similar
services in the community where such services are
rendered.

Comment. Section 1266.2 is not continued. The limitation on
the court’s power to fix fees was inappropriate and served to
prevent the court from obtaining the best qualified experts in



APPENDIX—DISPOSITION OF EXISTING STATUTE 1453

cases where there was no expert available in the immediate
community.

§ 1267 (repealed). Expert witnesses; limitations

1267. (a) Notwithstanding any other provision of law,
only two experts shall be permitted to testify for any party
as to each parcel in an eminent domain proceeding; but, for
good cause shown, the court may permit one or more
additional experts to testify for any party. If one or more
experts are regularly employed and paid as such by the
plaintiff, at least one of the experts who is called as a witness
by the plaintiff may be such an employee.

(b) Nothing in this section shall be construed as limiting
the number of witnesses, other than experts, which a party
may call in such proceeding, including a person who is
qualified to testify pursuant to paragraph (2) of subdivision
(a) of Section 813 of the Evidence Code.

(c) Asused in this section, “expert” means a person who
is qualified to testify pursuant to paragraph (1) of
subdivision (a) of Section 813 of the Evidence Code.

Comment. Section 1267 is not continued. The repeal of this
section does not, however, affect the general authorization to

control the number of expert witnesses provided by Section 723
of the Evidence Code.

Chapter 2. Exchange of Information in
Eminent Domain Proceedings

§ 1272.01 (repealed). Exchange of lists of expert
witnesses and statements of
valuation data

1272.01. (a) Not later than 50 days prior to the day set
for the trial, any party to an eminent domain proceeding
may serve upon any adverse party and file a demand to
exchange lists of expert witnesses and statements of
valuation data.

(b) A party on whom a demand is served may, not later
than 40 days prior to the day set for the trial, serve upon any
adverse party and file a cross-demand to exchange lists of
expert witnesses and statements of valuation data relating
to the parcel of property described in the demand.

(¢) The demand or cross-demand shall:

(1) Describe the parcel of property to which the
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demand or cross-demand relates, which description may be
made by reference to the complaint.

(2) Include a statement in substantially the following
form: “You are required to serve and deposit with the clerk
of court a list of expert witnesses and statements of
valuation data in compliance with Chapter 2 (commencing
with Section 1272.01) of Title 7 of Part 3 of the Code of Civil
Procedure not later than 20 days prior to the day set for
trial. Except as otherwise provided in that chapter, your
failure to do so will constitute a waiver of your right to call
unlisted expert witnesses during your case in chief and of
your right to introduce on direct examination during your
case in chief any matter that is required to be, but is not, set
forth in your statements of valuation data.”

(d) Not later than 20 days prior to the day set for trial,
each party who served a demand or cross-demand and each
party upon whom a demand or cross-demand was served
shall serve and deposit with the clerk of the court a list of
expert witnesses and statements of valuation data. A party
who served a demand or cross-demand shall serve his list
and statements upon each party on whom he served his
demand or cross-demand. Each party on whom a demand
or cross-demand was served shall serve his list and
statements upon the party who served the demand or
cross-demand.

(e) The clerk of the court shall make an entry in the
register of actions for. each list of expert witnesses and
statement of valuation data deposited with him pursuant to
this chapter. The lists and statements shall not be filed in
the proceeding, but the clerk shall make them available to
the court at the commencement of the trial for the limited
purpose of enabling the court to apply the provisions of this
chapter. Unless the court otherwise orders, the clerk shall,
at the conclusion of the trial, return all lists and statements
to the attorneys for the parties who deposited them. Lists
or statements ordered by the court to be retained may
thereafter be destroyed or otherwise disposed of in
accordance with the provisions of law governing the
destruction or disposition of exhibits introduced in the trial.

Comment. Subdivisions (a) and (c) of Section 1272.01 are
superseded by Section 1258.210 of the Code of Civil Procedure.
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Subdivisions (d) and (e) are superseded by Sections 1258.220 and
1258.230. Subdivision (b) is not continued.

§ 1272.02 (repealed). Statement of valuation data;
persons from whom exchanged;
contents

1272.02. (a) A statement of valuation data shall be
exchanged for each person intended to be called as a
witness by the party to testify to his opinion as to any of the
following matters:

(1) The value of the property or property interest being
valued. _

(2) The amount of the damage, if any, to the remainder
of the larger parcel from which such property is taken.

(3) The amount of the special benefit, if any, to the
remainder of the larger parcel from which such property is
taken.

(b) The statement of valuation data shall give the name
and business or residence address of the witness and shall
include a statement whether the witness will testify to an
opinion as to any of the matters listed in subdivision (a) and,
as to each such matter upon which he will give an opinion,
what that opinion is and the following items to the extent
that the opinion on such matter is based thereon:

(1) The estate or interest being valued.

(2) The date of valuation used by the witness.

(3) The highest and best use of the property.

(4) The applicable zoning and the opinion of the witness

as to the probability of any change in such zoning.

(5) The sales, contracts to sell and purchase, and leases
supporting the opinion.

(6) The cost of reproduction or replacement of the
existing improvements on the property, the depreciation or
obsolescence the improvements have suffered, and the
method of calculation used to determine depreciation.

(7) The gross income from the property, the deductions
from gross income, and the resulting net income; the
reasonable net rental value attributable to the land and
existing improvements thereon, and the estimated gross
rental income and deductions therefrom upon which such
reasonable net rental value is computed; the rate of
capitalization used; and the value indicated by such
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capitalization.

(8) If the property is a portion of a larger parcel, a
description of the larger parcel and its value.

(c) With respect to each sale, contract, or lease listed
under paragraph (5) of subdivision (b):

(1) The names and business or residence addresses, if
known, of the parties to the transaction.

(2) The location of the property subject to the
transaction.

(3) The date of the transaction.

(4) If recorded, the date of recording and the volume
and page or other identification of the record of the
transaction.

(5) The price and other terms and circumstances of the
transaction. In lieu of stating the terms contained in any
contract, lease, or other document, the statement may, if
the document is available for inspection by the adverse
party, state the place where and the times when it is
available for inspection.

(d) If any opinion referred to in subdivision (a) is based
in whole or in substantial part upon the opinion of another
person, the statement of valuation data shall include the
name and business or residence address of such other
person, his business, occupation, or profession, and a
statement as to the subject matter to which his opinion
relates.

(e) Except when an appraisal report is used as a
statement of valuation data as permitted by subdivision (f),
the statement of valuation data shall include a statement,
signed by the witness, that the witness has read the
statement of valuation data and that it fairly and correctly
states his opinions and knowledge as to the matters therein
stated.

(f) An appraisal report that has been prepared by the
witness which includes the information required to be
included in a statement of valuation data may be used as a
statement of valuation data under this chapter.

Comment. Subdivision (a) of Section 1272.02 is superseded
by Section 1258.250 of the Code of Civil Procedure. Subdivisions
(b) through (f) are superseded by Section 1258.260.
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§ 1272.03 (repealed). List of expert witnesses; contents

1272.03. The list of expert witnesses shall include the
name, business or residence address, and business,
occupation, or profession of each person intended to be
called as an expert witness by the party and a statement as
to the subject matter to which his testimony relates.

Comment. Section 1272.03 is superseded by Section 1258.240
of the Code of Civil Procedure.

§ 1272.04 (repealed). Notice to persons upon whom list
and statements served of additional
witnesses or data; form

1272.04. (a) A party who is required to exchange lists of
expert witnesses and statements of valuation data shall
diligently give notice to the parties upon whom his list and
statements were served if, after service of his list and
statements, he:

(1) Determines to call an expert witness not included in
his list of expert witnesses to testify on direct examination
during his case in chief;

(2) Determines to have a witness called by him testify on
direct examination during his case in chief to any opinion
or data required to be listed in the statement of valuation
data for that witness but which was not so listed; or

(3) Discovers any data required to be listed in a
statement of valuation data but which was not so listed.

(b) The notice required by subdivision (a) shall include
the information specified in Sections 1272.02 and 1272.03
and shall be in writing; but such notice is not required to be
in writing if it is given after the commencement of the trial.

Comment. Section 1272.04 is superseded by Section 1258.270
of the Code of Civil Procedure.

§ 1272.05 (repealed). Limitations upon calling witnesses
and testimony by witnesses

1272.05. Except as provided in Section 1272.06, upon
objection of any party who has served his list of expert
witnesses and statements of valuation data in compliance
with Section 1272.01:

(a) No party required to serve a list of expert witnesses
may call an expert witness to testify on direct examination
during the case in chief of the party calling him unless the
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information required by Section 1272.03 for such witness is
included in the list served by the party who calls the
witness.

(b) No party required to serve statements of valuation
data may call a witness to testify on direct examination
during the case in chief of the party calling him to his
opinion of the value of the property described in the
demand or cross-demand or the amount of the damage or
benefit, if any, to the remainder of the larger parcel from
which such property is taken unless a statement of
valuation data for the witness was served by the party who
calls the witness.

(c) No witness called by any party required to serve
statements of valuation data may testify on direct
examination during the case in chief of the party who called
him to any opinion or data required to be listed in the
statement of valuation data for such witness unless such
opinion or data is listed in the statement served, except that
testimony that is merely an explanation or elaboration of
data so listed is not inadmissible under this section.

Comment. Section 1272.05 is superseded by Section 1258.280
of the Code of Civil Procedure.

§ 1272.06 (repealed). Grounds for court authority to call
witness or permit testimony by
witness

1272.06. (a) The court may, upon such terms as may be
just, permit a party to call a witness, or permit a witness
called by a party to testify to an opinion or data on direct
examination, during the party’s case in chief where such
witness, opinion, or data is required to be, but is not,
included in such party’s list of expert witnesses or
statements of valuation data if the court finds that such
party has made a good faith effort to comply with Sections
1272.01 to 1272.03, inclusive, that he has complied with
Section 1272.04, and that, by the date of the service of his
list and statements, he:

(1) Would not in the exercise of reasonable diligence
have determined to call such witness or discovered or listed
such opinion or data; or

(2) Failed to determine to call such witness or to
discover or list such opinion or data through mistake,
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inadvertence, surprise, or excusable neglect.

(b) In making a determination under this section, the
court shall take into account the extent to which the
opposing party has relied upon the list of expert witnesses
and statements of valuation data and will be prejudiced if
the witness is called or the testimony concerning such
opinion or data is given.

Comment. Section 1272.06 is superseded by Section 1258.290
of the Code of Civil Procedure.

§ 1272.07 (repealed). Applicability of chapter

1272.07. This chapter does not apply in any eminent
domain proceeding in any county having a population in
excess of 4,000,000 in which a pretrial conference is held.

Comment. Section 1272.07 is superseded by Section 1258.300
of the Code of Civil Procedure. However, Section 1258.300 is not
limited solely to Los Angeles County but authorizes any county
with the approval of the Judicial Council to provide exchange
procedures in lieu of those provided by statute.

§ 1272.08 (repealed). Use of discovery procedures

1272.08. The procedure provided in this chapter does
not prevent the use of discovery procedures or limit the
matters that are discoverable in eminent domain
proceedings. Neither the existence of the procedure
provided by this chapter, nor the fact that it has or has not
been invoked by a party to the proceeding, affects the time
for completion of discovery in the proceeding.

Comment. Section 1272.08 is superseded by Sections 1258.010
and 1258.020 of the Code of Civil Procedure.

§ 1272.09 (repealed). Admissibility of evidence

1272.09. Nothing in this chapter makes admissible any
evidence that is not otherwise admissible or permits a
witness to base an opinion on any matter that is not a proper
basis for such an opinion.

Comment. Section 1272.09 is superseded by Section 1258.030
of the Code of Civil Procedure.
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Chapter 3. Arbitration of Compensation in
Acquisitions of Property for Public Use

§ 1273.01 (repealed). Public entity defined

1273.01. Asused in this chapter, “public entity” includes
the state, the Regents of the University of California, a
county, city, district, public authority, public agency, and
any other political subdivision or public corporation in the
state.

Comment. Section 1273.01 is not continued because it is
unnecessary. See CODE CIv. PRoc. § 1235.190.

§ 1273.02  (repealed). Person authorized to enter
arbitration agreement; “person”

defined

1273.02. (a) Any person authorized to acquire property
for public use may enter into an agreement to arbitrate any
controversy as to the compensation to be made in
connection with the acquisition of the property.

(b) Where property is already appropriated to a public
use, the person authorized to compromise or settle the
claim arising from a taking or damaging of such property
for another public use may enter into an agreement to
arbitrate any controversy as to the compensation to be
made in connection with such taking or damaging.

(c) For the purposes of this section, in the case of a
public entity, “person” refers to the particular department,
officer, commission, board, or governing body authorized to
acquire property on behalf of the public entity or to
compromise or settle a claim arising from the taking or
damaging of the entity’s property.

Comment. Section 1273.02 is continued without substantive
change in Code of Civil Procedure Section 1273.010.

§ 1273.03 (repealed). Expenses and fees payable by party
acquiring property; fees of any
other party payable by agreement;
source of funds

1273.03. (a) Notwithstanding Sections 1283.2 and

1284.2, the party acquiring the property shall pay all of the

- expenses and fees of the neutral arbitrator and the statutory

fees and mileage of all witnesses subpoenaed in the

arbitration, together with other expenses of the arbitration
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incurred or approved by the neutral arbitrator, not
including attorney’s fees or expert witness fees or other
expenses incurred by other parties for their own benefit.

(b) An agreement authorized by this chapter may
require that the party acquiring the property pay
reasonable attorney’s fees, or expert witness fees, or both,
to any other party to the arbitration. If the agreement
requires the payment of such fees, the amount of the fees
is a matter to be determined in the arbitration proceeding
unless the agreement prescribes otherwise.

(c) The party acquiring the property may pay the
expenses and fees referred to in subdivisions (a) and (b)
from funds available for the acquisition of the property or
other funds available for the purpose.

Comment. Section 1273.03 is continued without substantive
change in Code of Civil Procedure Section 1273.020.

§ 1273.04 (repealed). Applicability of Title 9; exceptions

1273.04. (a) Except as specifically provided in this
chapter, agreements authorized by this chapter are subject
to Title 9 (commencing with Section 1280) of this part.

(b) An agreement authorized by this chapter may be
made whether or not an eminent domain proceeding has
been commenced to acquire the property. If an eminent
domain proceeding has been commenced or is
commenced, any petition or response relating to the
arbitration shall be filed and determined in the eminent
domain proceeding.

(c) Notwithstanding Section 12814, an agreement
authorized by this chapter does not waive or restrict the
power of any person to commence and prosecute an
eminent domain proceeding, including the taking of
possession prior to judgment, except that, upon motion of
a party to the eminent domain proceeding, the court shall
stay the determination of compensation until any petition
for an order to arbitrate is determined and, if arbitration is
ordered, until arbitration is had in accordance with the
order.

(d) The effect and enforceability of an agreement
authorized by this chapter is not defeated or impaired by
contention or proof by any party to the agreement that the
party acquiring the property pursuant to the agreement
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lacks the power or capacity to take the property by eminent
domain proceedings.

(e) Notwithstanding the rules as to venue provided by
Sections 1292 and 1292.2, any petition relating to arbitration
authorized by this chapter shall be filed in the superior
court in the county in which the property, or any portion
of the property, is located.

Comment. Section 1273.04 is continued without substantive
change in Code of Civil Procedure Section 1273.030.

§ 1273.05 (repealed). Abandonment of proceedings; time

1273.05. (a) Except as provided in subdivision (b), an
agreement authorized by this chapter may specify the
terms and conditions under which the party acquiring the
property may abandon the acquisition, the arbitration
proceeding, and any eminent domain proceeding that may
have been, or may be, filed. Unless the agreement provides
that the acquisition may not be abandoned, the party
acquiring the property may abandon the acquisition, the
arbitration proceeding, and any eminent domain
proceeding at any time not later than the time for filing and
serving a petition or response to vacate an arbitration
award under Sections 1288 and 1288.2.

(b) If the proceeding to acquire the property is
abandoned after the arbitration agreement is executed, the
party from whom the property was to be acquired is
entitled to recover (1) all expenses reasonably and
necessarily incurred (i) in preparing for the arbitration
proceeding and for any judicial proceedings in connection
with the acquisition of the property, (ii) during the
arbitration proceeding and during any judicial proceedings
in connection with the acquisition, and (iii) in any
subsequent judicial proceedings in connection with the
acquisition and (2) reasonable attorney’s fees, appraisal
fees, and fees for the services of other experts where such
fees were reasonably and necessarily incurred to protect his
interests in connection with the acquisition of the property.
Unless the agreement otherwise provides, the amount of
such expenses and fees shall be determined by arbitration
in accordance with the agreement.

Comment. Section 1273.05 is continued without substantive
change in Code of Civil Procedure Section 1273.040.
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§ 1273.06 (repealed). Agreements acknowledged,
recorded, and re-recorded; notice;
memorandum

1273.06. (a) An agreement authorized by this chapter
may be acknowledged and recorded, and rerecorded, in the
same manner and with the same effect as a conveyance of
real property except that two years after the date the
agreement is recorded, or rerecorded, the record ceases to
be notice to any person for any purpose.

(b) In lieu of recording the agreement, there may be
recorded a memorandum thereof, executed by the parties
to the agreement, containing at least the following
information: the names of the parties to the agreement, a
description of the property, and a statement that an
arbitration agreement affecting such property has been
entered into pursuant to this chapter. Such memorandum
when acknowledged and recorded, or rerecorded, in the
same manner as a conveyance of real property has the same
effect as if the agreement itself were recorded or
rerecorded.

Comment. Section 1273.06 is continued without substantive
change in Code of Civil Procedure Section 1273.050.
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RECOMMENDATION

relating to

RELOCATION ASSISTANCE BY
PRIVATE CONDEMNORS

California’s general relocation assistance statute' was
enacted primarily to implement the requirements imposed
on the state by the federal Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970* and to
more adequately compensate persons whose property is
taken for public use. One major purpose of the statute was
to assure a uniform policy of relocation assistance to all
persons in the state regardless of the acquiring entity.?

By its terms, the relocation assistance statute applies only
to acquisitions by public entities. But, in California, private
persons also may exercise the power of eminent domain to
acquire private property for public use.!

Of the private condemnors, only privately owned public
utilities acquiring real property by eminent domain must
comply with relocation assistance provisions applicable to
public entities.®* Such private condemnors as nonprofit
hospitals, nonprofit colleges, nonprofit cemeteries,
nonprofit housing corporations, and mutual water
companies are not required to comply with the relocation
assistance provisions.

The Law Revision Commission recommends that all
private condemnors be required to comply with the
relocation assistance provisions imposed on public entities.
This will assure that every person in the state whose
property is acquired by eminent domain will be treated

! Govt. Code §§ 7260-7275.

t 42 US.C. §§ 4601-4655 (1971).

3 Comment, Relocation Assistance in California: Legislative Response to the Federal
Program, 3 Pac. L]. 114, 118 (1972).

! See, e.g, Pub. Util. Code §§ 610-624 (Cal. Stats. 1975, Ch. 1240, § 65) (public utilities);
Health & Saf. Code § 1260 (Cal. Stats. 1975, Ch. 1240, § 43) (nonprofit hospitals);
Educ. Code § 30051 (Cal. Stats. 1975, Ch. 1240, § 14) (nonprofit colleges); Health &
Saf. Code §§ 8501 (Cal. Stats. 1975, Ch. 1240, § 45) (nonprofit cemeteries), 34874
(limited dividend housing corporations), 35167 (Cal. Stats. 1975, Ch. 1240, § 55) (land
chest corporations); Pub. Util. Code § 2729 (Cal. Stats. 1975, Ch. 1240, § 68) (mutual
water companies).

3 Pub. Util. Code § 600.

(1469 )
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fairly and equally and that the burdens of compensation
accompany the right of condemnation.

The Commission’s recommendation would be
effectuated by enactment of the following measure:

An act to add Section 7276 to the Government Code,
relating to eminent domain relocation assistance.

The people of the State of California do enact as follows:

SECTION 1. Section 7276 is added to the Government
Code, to read:

7276. A person acquiring real property by eminent
domain shall provide relocation advisory assistance and
shall make any of the payments required to be made by
public entities pursuant to the provisions of this chapter.

This section does not apply to public utilities which are
subject to the provisions of Article 6 (commencing with
Section 600) of Chapter 3 of Part 1 of Division 1 of the
Public Utilities Code or to public entities which are subject
to the provisions of this chapter.

Comment. Section 7276 is new. The relocation assistance
provisions of Sections 7260-7275 are applicable by their terms
only to public entities. Section 7276 extends their application to
eminent domain acquisitions by private condemnors other than
public utilities. Public utilities are covered by Public Utilities
Code Section 600. Private condemnors that would be covered by
Section 7276 include nonprofit hospitals (Health & Saf. Code
§ 1260), nonprofit colleges (Educ. Code § 30051), nonprofit
cemeteries (Health & Saf. Code § 8501), limited dividend
housing corporations (Health & Saf. Code § 34874), land chest
corporations (Health & Saf. Code § 35167), and mutual water
companies (Pub. Util. Code § 2729).
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RECOMMENDATION
relating to

CONDEMNATION FOR BYROADS AND
UTILITY EASEMENTS

The 1975 Legislature, on recommendation of the
California Law Revision Commission,' abolished private
condemnation authority? except for condemnation by
public utilities’ and five types of quasi-public
entities—nonprofit  hospitals, nonprofit educational
institutions of collegiate grade,’ nonprofit cemeteries,®
certain nonprofit housing corporations,” and mutual water
companies.®

This recommendation is concerned with private
condemnation to provide appurtenant easements
necessary for access or utility service to property of the
condemnor. Prior to 1975, the law permitted private
persons to condemn appurtenant easements for access and
utility service purposes.® This authority served the function

! Recommendation Proposing the Eminent Domain Law, reprinted in 12 Cal. L. Revision
Comm’n Reports at 1635-1636 (1974).
* Former Civil Code Section 1001, which authorized condemnation by private persons,
was repealed by Cal. Stats. 1975, Ch. 1240, § 1. It provided:

1001. Any person may, without further legislative action, acquire private
property for any use specified in Section 1238 of the Code of Civil Procedure
either by consent of the owner or by proceedings had under the provisions of
Title VI, Part III, of the Code of Civil Procedure; and any person seeking to
acquire property for any of the uses mentioned in such Title is “an agent of the
State,” or a “person in charge of such use,” within the meaning of those terms
as used in such Title. This section shall be in force from and after the fourth day
of April, eighteen hundred and seventy-two.

3 Pub. Util. Code §§ 610-624 (Cal. Stats. 1975, Ch. 1240, § 65).

4 Health & Saf. Code § 1260 (Cal. Stats. 1975, Ch. 1240, § 43).

% Educ. Code § 30051 (Cal. Stats. 1975, Ch. 1240, § 14).

¢ Health & Saf. Code § 8501 (Cal. Stats. 1975, Ch. 1240, § 45).

7 Health & Saf. Code §§ 35167 (Cal. Stats. 1975, Ch. 1240, § 55), 34874.
® Pub. Util. Code § 2729 (Cal. Stats. 1975, Ch. 1240, § 68).

? Condemnation for byroads was authorized by Civil Code Section 1001 and Code of Civil
Procedure Section 1238(4), (6). See also Sherman v. Buick, 32 Cal. 241 (1867) (taking
for byroad proper where road was open to public). Condemnation for utility
connections was authorized by Civil Code Section 1001 and Code of Civil Procedure
Section 1238, subdivisions 3-4 (water and drainage), 7 (telephone), 8 (sewerage),
12-13 (electricity), 17 (gas). See Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 13 (1955)
(apartment owner may condemn appurtenant sewerage easement under authority
of Civil Code Section 1001 and Code of Civil Procedure Section 1238(8)).

The authorizing statutes were repealed in 1975. Cal. Stats. 1975, Ch. 1240, § 1; Cal.
Stats. 1975, Ch. 1275, § 1.

(1475)
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of opening what would otherwise be landlocked property to
enable its most beneficial use. As a prectical matter, land to
which utility service cannot be extended or that is cut off
from access to public roads cannot be developed.®

The need for private condemnation for byroads and
utility easements is unrelieved by the ability of public
entities to condemn for such easements on behalf of private
persons. Many local public entities and public utilities are
reluctant or unwilling to institute such proceedings even
though the benefited person offers and is willing to bear the
cost of acquiring and maintaining the easement.

For these reasons, the Law Revision Commission
recommends that private persons be authorized to
condemn appurtenant easements for byroads and utility
service, subject to the following limitations designed to
prevent abuse of the condemnation power:

(1) The law prior to 1975 limited the interest in property
that a private condemnor could take to an easement;'" this
limitation should be perpetuated.

(2) The private condemnor should be required to show
a “great necessity” for the taking of the easement by
eminent domain. This standard is consistent with the
holding of Linggi v. Garovotti® requiring a stronger
showing of necessity for condemnation by a private person
than if the condemnor were a public or quasi-public entity.

(3) There should be a requirement that the easement be
located in such a manner as to afford the most reasonable
service or access to the property of the condemnor
consistent with the least damage to the property burdened
by the easement. This requirement is comparable to that
imposed on public and quasi-public entities that the
location of their projects be compatible with the greatest
public good and the least private injury.?

(4) The condemnation right should be subject to consent
of the governing bodies of affected cities and counties in the

1 The common law doctrine of “way of necessity” affords only limited relief to the
landlocked property owner. See 3 B. Witkin, Summary of California Law, Real
Property § 363 (8th ed. 1973).

' Former Code Civ. Proc. § 1239.

2 45 Cal. 2d 20, 286 P.2d 15 (1955).

B Code Civ. Proc. § 1240.030(b).
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same manner and to the same extent as condemnation by
quasi-public condemnors."

(5) The consent of the local public entities should not
have a conclusive effect in the eminent domain proceeding.
The private condemnor should be required to prove the
propriety of the acquisition if the taking is challenged in
court. This continues existing law which places the burden
of proof of necessity on the private condemnor.”

The Commission’s recommendations would be
effectuated by enactment of the following measure:

An act to add Section 1001 to the Civil Code, and to add
Section 1245.325 to the Code of Civil Procedure, relating to
eminent Qomain.

The people of the State of California do enact as follows:

Civil Code § 1001 (added)

SECTION 1. Section 1001 is added to the Civil Code, to
read:

1001. (a) Asused in this section, “utility service” means
water, gas, electric, drainage, sewer, or telephone service.

(b) Any owner of real property may acquire by eminent
domain an appurtenant easement over private property for
which there is a great necessity to provide utility service to,
or access to a public road from, the owner’s property. The
easement that may be taken shall afford the most
reasonable service or access to the property to which it is
appurtenant, consistent with the least damage to the
property burdened by the easement.

(c) This section shall not be utilized for the acquisition
of a private or farm crossing over a railroad track. The
exclusive method of acquiring such a private or farm
crossing is that provided in Section 7537 of the Public
Utilities Code.

X Code Civ. Proc. §§ 1245.310-1245.390.
B Code Civ. Proc. §§ 1240.030 (burden of proof on condemnor) and 1245.250 (resolution
of public entity conclusive on issues of necessity).
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Comment. Section 1001 is added to provide the right of
eminent domain to private persons for the limited purposes of
establishing byroads and making utility connections. Compare
Code Civ. Proc. § 1240.350 (substitute condemnation by public
entities to provide utility service or access to public road). This
restores authority found under former Section 1001 (repealed
Cal. Stats. 1975, Ch. 1240, § 1). See also Sherman v. Buick, 32 Cal.
241 (1867) (condemnation for byroad proper where road open to
public use of persons who may have occasion to travel it). The
exercise of eminent domain authority under Section 1001 is
subject to consent of the appropriate local public entities under
Code of Civil Procedure Sections 1245.310-1245.390 to the same
extent as quasi-public condemnors. See Code Civ. Proc.
§ 1245.325.

Condemnation under this section must comply with the
provisions of the Eminent Domain Law. See Code Civ. Proc.
§ 1230.020 (law governing exercise of eminent domain power).
Under the Eminent Domain Law, there must be “public
necessity” for the acquisition (Code Civ. Proc. § 1240.030), and
any necessary interest in property may be acquired (Code Civ.
Proc. § 1240.110); under Section 1001, however, there must be
“great necessity” for the acquisition and only an easement may
be acquired. See also Linggr v. Garovotti, 45 Cal.2d 20, 286 P.2d
15 (1955) (condemnation by private person for sewer connection
a public use, but a “stronger showing” of necessity required than
if plaintiff were a public or quasi-public entity). It should be
noted that the condemnor must pay compensation for the
easement taken and for damage to the property from which it is
taken. See Code Civ. Proc. §§ 1263.010-1263.620.

Code of Civil Procedure § 1245.325 (added)

SEC. 2. Section 1245.325 is added to the Code of Civil
Procedure, to read:

1245.325. Where an owner of real property seeks to
acquire by eminent domain an appurtenant easement over
private property pursuant to Section 1001 of the Civil Code:

(a) The person seeking to exercise the power of eminent
domain shall be deemed to be a “quasi-public entity” for
the purposes of this article.

(b) In lieu of the requirements of subdivision (c) of
Section 1245.340, the resolution required by this article shall
contain a declaration that the legislative body has found and
determined each of the following:



BYROADS AND UTILITY EASEMENTS 1479

(1) There is a great necessity for the taking.

(2) The location of the easement affords the most
reasonable service or access to the property to which it is
appurtenant, consistent with the least damage to the
burdened property.

(3) The hardship to the owner of the appurtenant
property, if the taking is not permitted, outweighs any
hardship to the owner of the burdened property.

Comment. Subdivision (a) of Section 1245.325 makes clear
that acquisitions pursuant to Civil Code Section 1001 are subject
to the requirements of this article. Subdivision (b) replaces the
findings required in Section 1245.340(c) with findings
necessitated by the special provisions of Civil Code Section
1001 (b).
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Generally, 1013, 1017, 1286-1287
Boulevards, 1305-1306
Mobilization, training, and supply
stations, 1287
National parks, 1307-1308
Open space, 1017
Parks, 1305-1306
State highway purposes, 1336
County water districts, 1354
Devise, acquisition by, 1011, 1091-1092
District agricultural associations, 1279
El Dorado County Toll Tunnel
Authority, 1111, 1346-1347
Folsom Lake Bridge Authority, 1111
Gift, acquisition by, 1011, 1091-1092
Gold Rush Parkway Authority, 1346-1347
Grant, acquisition by, 1011, 1091-1092
Greater Bakersfield Metropolitan Transit
District, 1332
Harbor districts, 1294
Harbor improvements districts, 1294
Hospitals, nonprofit, 1012-1013,
1018-1020, 1081, 1134-1137,
1295-1297
Housing authorities, 1301-1302
Housing corporations, nonprofit,
1012-1013, 1018-1020, 1081,
1134-1137, 1300-1301
Irrigation districts, 1353-1354
Joint highway districts, 1343-1344
Land chest corporations, 1012-1013,
1018-1020, 1081, 1134-1137, 1301
Lease, acquisition by, 1011, 1091-1092
Limited dividend housing corporations,
1012-1013, 1018-1020, 1081,
1134-1137, 1300-1301
Marin County Transit District, 1329
Municipal utility districts, 1322
Municipal water districts, 1358-1359
Mutual water companies, 1012-1013,
1018-1020, 1081, 1134-1137,
1319-1320
Nonprofit colleges, 1012-1013, 1018-1020,
1081, 1134-1137, 1277
Nonprofit hospitals, 1012-1013,
1018-1020, 1081, 1134-1137,
1295-1297
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Nonprofit housing corporations,
1012-1013, 1018-1020, 1081,
1134-1137, 1300-1301

Orange County Transit District, 1328

Port districts, 1294

Private persons

Generally, 1012-1013, 1018-1020, 1081,
1134-1137, 1263, 1274, 1277

Byroad, 1471-1479

Drainage, 1471-1479

Electric service, 1471-1479

Gas service, 1471-1479

Sewer easement, 1018, 1081, 1471-1479

Telephone service, 1471-1479

Water service, 1471-1479

Public cemetery districts, 1016,
1298-1299

Public entities, generally, 1012-1017,
1081

Public utility districts, 1322-1323

Purchase, acquisition by, 1011, 1091-1092

Quasi-public entities, generally,
1012-1013, 1018-1020, 1081, 1277

Regional park districts, 1306

Resort improvement districts, 1016, 1308

River port districts, 1295

Sacramento and San Joaquin Drainage
District
See generally 1014, 1350-1351

Excess condemnation, 1351
Substitute condemnation, 1350

Sacramento Regional Transit District,
1332-1333

San Diego County Transit District,
1329-1330

San Francisco Bay Area Rapid Transit
District, 1327

San Mateo County Transit District, 1333

Santa Barbara Metropolitan Transit
District, 1330

Santa Clara County Transit District,
1331-1332

Santa Cruz Metropolitan Transit
District, 1331

School districts, 1017, 1273-1275

Small craft harbor districts, 1089, 1295

Soil conservation districts, 1080

Southern California Rapid Transit
District, 1327-1328

Special districts, generally, 1015-1017,
1080

Stockton Metropolitan Transit District,
13281329

INDEX

Water conservation districts, 1359
Water replenishment districts, 1355-1357

ADJUTANT GENERAL
See State Agencies
AD VALOREM TAXES
See Property Taxes
ADMINISTRATORS OR EXECUTORS
See Parties
AIRCRAFT NOISE OR OPERATION
EASEMENTS
See Right to Take

AIRPORTS
See also Right to Take, Airport
hazards
Extraterritorial condemnation for, 1189

AIRSPACE RIGHTS
See Right to Take
ALAMEDA COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
ALAMEDA COUNTY WATER
DISTRICT
See Flood Control and Water
Districts
ALAMEDA OR CONTRA COSTA
COUNTY TRANSIT DISTRICT
See Transit Districts

ALPINE COUNTY WATER AGENCY
See Flood Control and Water
Districts
AMADOR COUNTY WATER AGENCY
See Flood Control and Water
Districts
AMENDMENTS
Pleadings, amendments of, 1041-1042,
1067, 1154
AMERICAN ARBITRATION
ASSOCIATION
Eminent Domain Arbitration Rules, 1253

ANSWER
See Pleadings
ANTELOPE VALLEY-EAST KERN
WATER AGENCY
See Flood Control and Water
Districts
APPEALS
See also Costs; Judgments
Generally, 1068-1069
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Date of valuation where new trial,
1030-1031, 1204
Deposit pending appeal, 1052-1054,
1232-1237
APPEARANCE
Persons claiming legal or equitable
interest in property, 1146-1147
APPORTIONMENT
See generally Compensation;
Divided Interests
APPRAISALS
See Exchange of Valuation Data

APPRAISERS
Arbitration, abandonment, fees,
12521253
Court appointed, compensation, 1052
Deposit, based on appraisal, 1161-1162
Evidence, deposit appraisal, 1166-1167
List of names, exchange, 1185-1192
Notice of deposit, appraisal information,
1162-1163
Valuation data, exchange of, 1182-1192
ARBITRATION
Eminent domain compensation,
1248-1253
ARGUMENT, ORDER OF
See Procedure
ATTORNEY GENERAL
Service on, where state party, 1143
ATTORNEYS
Signing pleadings, 1041, 1067, 1153
ATTORNEY'S FEES
See generally Litigation Expenses
AWARD
See also Compensation; Divided
Interests; Judgments;
Postjudgment Deposits
Remedies of defendant if not paid, 1054,
1230-1231
BENEFITS TO REMAINDER
See Compensation, Remainder
BETHEL ISLAND MUNICIPAL
IMPROVEMENT DISTRICT
See Municipal Improvement
Districts
BILLS
Eminent domain bills enacted, 1003
BLIGHT
See Compensation
BOARD OF SUPERVISORS

Consent to condemnation, 1064, 1089,
1157-1158, 1355
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BRIBERY
Resolution of necessity, 1028, 1133-1134

BRIDGE AND HIGHWAY DISTRICTS
Conforming amendments, 1344

BURDEN OF PROOF
Compatible uses, 1108
Compensation, burden of proof on, 1051,
1196-1197, 1218
Future use
Generally, 1094-1095
Federal Aid Highway Act of 1973, 1096
More necessary use, 1111

BUSINESS EQUIPMENT
See Improvements

BUSINESS LOSSES
See Compensation, Temporary
business losses; Goodwill
BYROADS
Condemnation for, 1018, 1339, 1473-1479
CALIFORNIA STATE UNIVERSITY
AND COLLEGES
See Colleges and Universities; State
Agencies
CALIFORNIA TOLL BRIDGE
AUTHORITY
See State Agencies
CALIFORNIA WATER DISTRICTS
See Flood Control and Water
Districts
CALIFORNIA WATER STORAGE
DISTRICTS
See Flood Control and Water
Districts
CANALS
Private ways for, 1018, 1350, 1473-1479
CASTAIC LAKE WATER AGENCY
See Flood Control and Water
Districts
CEMETERY AUTHORITIES
Acquisition authority, 1012-1013,
1018-1020, 1081, 1134-1137, 1298,
1465-1470
CEMETERY DISTRICTS
See Public Cemetery Districts
CENTRAL VALLEY PROJECT
Excess condemnation, 1351
Future use, taking for, 1351
CHANGE OF GRADE

Deposit of probable compensation, 1337
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CHANGE OF VENUE
See Venue

CITIES
See also Acquisition Authority; Local
Public Entities
Public uses, listing of unnecessary, 1079

Quasi-public entity condemnation
resolution, 1134-1137
Resolution authorizing private
condemnation, 1476-1479
Revolving fund, 1288

CLAIMS
Public entity claims presentation
requirement
Cross-complaint, 1266-1267
Inverse action for delay in
commencing eminent domain
proceeding, 1131-1133
Preliminary survey and tests,
1121-1122, 1280
COLLEGES AND UNIVERSITIES
See also Nonprofit Colleges
California State University and Colleges,
1013-1015, 1275-1276
University of California, 1013-1015, 1275
COMMENCEMENT OF
PROCEEDINGS
See Procedure
COMMENTS
See Official Comments
COMMERCE, DEPARTMENT OF
See State Agencies
COMMISSIONERS
Court appointed, compensation, 1052
Reference to, 1269
COMMUNITY REDEVELOPMENT
Conforming amendment, 1299
COMMUNITY SERVICES DISTRICTS
See Acquisition Authority
COMPATIBLE USES
See generally 1021-1022, 1068, 1092,
1099, 11051110, 1112, 1156-1158
Acquisition by eminent domain
authorized for, 1105-1110
Burden of proof, 1108
Complaint, requirements of, 1106-1108
Consolidated proceedings, 1193-1194
Easement holders, rights of not affected,
1107
Fee owners, rights of not affected, 1107

INDEX

Objections to taking for, 1108
Relocation or removal of improvements,
1108-1110
Resolution of necessity, requirements of,
1106-1108
Terms and conditions of joint use,
1108-1110
Transportation, Department of,
aeronautics, 1323-1324
COMPENSATION
See also Arbitration; Date of
Valuation; Divided Interests;
Interest; Litigation Expenses
See generally 1028-1039, 1050-1056,
1147, 1193-1247
Accrual of right to, 1029-1030, 1201
Benefits, see Remainder, infra
Blight, 1031-1032, 1212-1214
Burden of proof, 1051, 1196-1197, 1218
Crops, growing, 1036-1037, 1209-1210
Damages, see Remainder, infra
Deceased persons, court determination
of compensation for, 1198-1199
Double recovery, prohibition against,
1039, 1200
Enhancement, 1031-1032, 1212-1214
“Fair market value” defined, 1051,
1211-1212, 1278
Goodwill, 1038, 1041, 1152, 1218-1220
Improvements
Business equipment, 1034-1035,
1205-1206
Compensation for, generally,
1205-1206
Crops, growing, 1036-1037, 1209-1210
Facility, machinery, or equipment,
compensation for, 1034-1035,
1205-1206
“Improvements pertaining to the
realty” defined, 1205
Located partly on part taken,
1210-1211
Made after service of summmons,
1035-1036, 1208-1210, 1221
Manufacturing or industrial
equipment, 10341035, 1205-1206
Partially completed improvements,
1035-1036, 1221
Removal of, 1035, 1206-1210
Risk of loss, 1207-1208
“Substantial economic loss™ test, 1205
Tenant’s right to remove, 1206
Lienholder, right in partial taking, 1033,
1224-1227



INDEX

Order of proof and argument, 1196-1197
Property taken, compensation for, 1211
Remainder
Benefit to remainder, 1216
Compensation for injury to, 1214-1215
Compensation to reflect project as
proposed, 1104, 1215-1218
Damage to, work to reduce,
1038-1039, 1220
Darmages to remainder, 1215-1216
Future damages and benefits, 1217
Injury to, generally, 1037-1038,
1214-1218
Location of damage causing portion of
project, 1037, 12151216
Right to, generally, 1147, 1200
Separate assessment of items of, 1068,
1198
Severance damages, see Remainder,
supra
Temporary business losses, compensation
for not affected, 1220
Unknown persons, court determination
of compensation for, 1198-1199
Work to protect public from injury,
1035-1036, 1221
Work to reduce, 1038-1039, 1220, 1339

COMPLAINT
See Pleadings

CONDEMNATION DEPOSITS FUND
Establishment and administration of,
1286
Postjudgment deposits, 1235-1236
Prejudgment deposits, 1167-1168
Preliminary survey and tests, deposits,
1121
CONDITIONAL DISMISSAL
See Dismissal

CONFLICT OF INTEREST
Resolution of necessity, 1134

CONSENT
See also Quasi-Public Entity
Condemnation Resolution;
Resolution Authorizing Private
Condemnation
Condemnation, consent required
Board of supervisors, 1064, 1089,
1157-1158, 1355
Public agencies generally, 1082
Owner’s consent to acquisition
Future use, 1091-1092, 1096
Remainder, 1091-1092
Structures partially on remainder,
1091-1092
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Substitute condemnation, consent of
owner of necessary property,
1097-1100

CONSISTENT USES
See Compatible Uses

CONSOLIDATION OF
PROCEEDINGS
See Procedure

CONSTITUTION, STATE

Public use limitation, 1079-1080

Severability clause, 1074

Statute defined to include constitutional
provision, 1078

CONSTRUCTION OF STATUTE
See generally 1073

Headings, effect of, 1073

Severability, 1074

Statutes, reference to, 1073-1074

Tenses, construction of, 1074

CONTESTING RIGHT TO TAKE
See Right to Take, Objections to
CONTINGENT FUTURE INTERESTS
See Divided Interests

CONTINUANCES
Generally, 1067
CONTRA COSTA COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
CONTRACTS
Acquisition by, 1011, 1091-1092
CONTRACTS OF SALE
Prepayment penalty, 1227
Statement of valuation data, 1187-1188
CORPORATION SOLE
See Acquisition Authority, Cemetery
authorities, nonprofit
COSTS
See also Litigation Expenses
See generally 10541035, 1246-1247
Appeal, costs on, 10541055, 1246-1247
Court costs, 1054-1035, 1246-1247
New trial, 1246-1247
COUNTIES
See also Acquisition Authority
Interest on deposits, 1291
Public uses, listing of unnecessary, 1079
Quasi-public entity condemnation
resolution, 1134-1137
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Resolution authorizing private
condemnation, 1476-1479
Roads and highways generally, 1338
State highway purposes, acquisitions for,
1336
COUNTY SANITATION DISTRICTS
See Sanitation Districts
COUNTY WATER AGENCIES
See specific entry under Flood
Control and Water Districts
COUNTY WATER AUTHORITIES
See specific entry under Flood
Control and Water Districts
COUNTY WATER DISTRICTS
See Flood Control and Water
Districts
COURT RULES
Exchange of valuation data, 1192

COURTS
Issues triable by court
Generally, 1067-1068
Adverse claims to property, 1068
Deceased and unknown claimants,
compensation for, 1068
Interest, 1068
Objections to right to take, 1068
Property taxes,liability for, 1068
Right to possession, 1069
Right to take, 1068
Title to property, 1068
Jurisdiction, eminent domain
proceedings, 1066, 1138
View of property, character of
improvements, 1194
CRESTLINE-LAKE ARROWHEAD
WATER AGENCY
See Flood Control and Water
Districts
CRIMES
See Bribery
CROPS
Compenstion for, 1036-1037, 1209-1210
CROSS-COMPLAINT
See also Pleadings
Claim presentation requirement
eliminated, 1266-1267
Compulsory cross-complaint, 1266-1267
Related causes, 1266-1267
DAMAGES
See Compensation, Remainder
DATA

See Discovery; Exchange of
Valuation Data

INDEX

DATE OF USE
Future use, 1092-1093

DATE OF VALUATION
See generally 1030-1031, 1202-1205

Amendment to pleading, changing date,
1154

Commencement of proceeding, date
based on, 1030-1031, 1203

Deposit, date of valuation fixed by, 1031,
1202-1203

Mistrial, effect on date of valuation,
1030-1031, 1204-1205

New trial, date of valuation for,
1030-1031, 1204

Trial not within one year, 1030-1031,
1203

DECEASED PERSONS

Determining extent and value of
interests, 1198-1199

Heirs and devisees as parties, 1145-1146

DEEDS OF TRUST
Prepayment penalty, 1127
DEFAULT

Relief from, 1068

DEFENSES
See Right to Take, Objections to

DEFINITIONS
See generally 1073-1074

Article, 1073

Chapter, 1073

Date of use, 1092-1093

Fair market value, 1051, 1211-1212, 1278

Final judgment, 1075

Gas plant, 1310

Governing body, 1123-1125

Improvements pertaining to the realty,
1205-1206

“Interest” in property, 1075

Judgment, 1075

Legislative body, 1134

Lien, 1224

Litigation expenses, 1075-1076

Local public entity, 1076, 1129

May, 1074

Necessary property, 1096-1097

Paragraph, 1074

Person, 1076

Proceeding, 1076

Property, 1076-1077

Property appropriated to public use,
1077-1078
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Public agencies, 1090

Public entity, 1078
Quasi-public entity, 1134-1135
Record owner, 1178-1179
Remnant, 1102-1104
Resolution, 1078

Section, 1074

Shall, 1074

State, 1078

Statute, 1078

Subdivision, 1074

Substitute property, 1096-1097
Utility service, 1477

DELAY
Commencement of trial, date of
valuation, 1030-1031, 1203
Damage or benefit to remainder, 1217
Future use, litigation and permit
requirements, 1093
Judgment, payment of, 1054, 1230-1231
DELEGATION OF CONDEMNATION
AUTHORITY
See also Acquisition Authority;
Public Utilities (Privately
Owned); Right to Take; State
Agencies
Exercise of condemnation authority
discretionary, 1065
Joint exercise, 1020, 1090
Repeal of general authority, 1263, 1280
Statutory authorization required,
1012-1019, 1080-1081, 1151
DEL NORTE COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
DEMURRER
See Pleadings
DEPARTMENT OF
TRANSPORTATION
See State Agencies
DEPARTMENT OF WATER
RESOURCES
See State Agencies

DEPOSITS
See also Condemnation Deposits
Fund; Postjudgment Deposits;
Prejudgment Deposits
Change of grade, 1337
Date of valuation based on, 1031,
1202-1203
Judgment, deposit of amount of, 1054,
1230-1237
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Preliminary surveys and tests, deposit of
probable compensation, 1120-1123

Quasi-public entity, securing of costs,
1136-1137

Work on boundaries of highways, 1337

DESTRUCTION OF IMPROVEMENTS
See Improvements

DEVISE
Acquisition by, 1011, 1091-1092
DISCLAIMERS

See Pleadings

DISCOVERY
See also Exchange of Valuation Data
See generally 1050-1051, 1067,

1182-1192, 1219

After exchange of valuation data,
1050-1051, 1182-1183

Expenses of expert, 1183

Protective orders, 1182

DISMISSAL

Conditional dismissal unless corrective
action taken, 1050, 1195-1196

Damages caused by dispossession, 1056,
1244-1245

Deposit, failure to increase, 1163-1164

Failure to prosecute, effect, 1056,
1243-1245

Grounds, generally, 1069

Judgment not paid, 1054, 1230-1231

Litigation expenses, 1055-1056,
1121-1123, 1243-1244

Right to take lacking, 1195

DISPOSITION OF PROPERTY
See also Surplus Property

Property acquired for exchange
purposes, 1096-1102

Property acquired for protective
purposes, 1087-1089

Remnants acquired by excess
condemnation, 1105

DISQUALIFICATION OF JUDGES

Generally, 1067, 1263-1266

DISTRICT AGRICULTURAL
ASSOCIATIONS

Generally, 1279

DIVIDED INTERESTS
See also Liens
See generally 1032-1034, 1147,
1197-1198, 1222-1229
Apportionment, 1197-1198, 1226-1227
Contingent future interests, right to
compensation, 1033-1034, 1227-1228
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Easements, compensation for, 1222 ENHANCEMENT
Leases, partial taking See Compensation

Pro rata reduction of rent, 1032-1033,
1222-1224
Termination of lease, 1032-1033,
1222-1224
Life tenancy, 1033-1034, 1228-1229
Lump sum award, 1197-1198
Options, right to compensation, 1033,
1222
Restrictive covenants, compensation for,
1222
Two-stage proceeding, 1197-1198
DOUBLE RECOVERY
Prohibition against, 1039, 1200-1201
DRAINAGE
Extraterritorial condemnation for, 1189

DRAINAGE DISTRICTS
See Sacramento and San Joaquin
Drainage District
EASEMENTS
See also Right to Take
Compensation, 1222
Private persons, condemnation for
byroad and utility purposes,
1471-1479
ECOLOGICAL RESERVES
More necessary public use, 1116
EL DORADO COUNTY TOLL
TUNNEL AUTHORITY
Conforming revisions, 1347-1348
More necessary use, 1111
EL DORADO COUNTY WATER
AGENCY
See Flood Control and Water
Districts
ELECTRIC SUPPLY
See also Public Utilities (Privately
Owned)
Extraterritorial condemnation for, 1089
EMBARCADERO MUNICIPAL
IMPROVEMENT DISTRICT
See Municipal Improvement
Districts
EMERGENCIES
Postjudgment possession, 1238
Prejudgment possession, 1174-1176, 1181
ENCUMBRANCES
See Liens
ENGINEERS
See Expert Witnesses; Litigation
Expenses

ENTRY
See Preliminary Surveys and Tests

ENVIRONMENTAL STATEMENTS
See Right to Take

EQUIPMENT
See Improvements
ESTERO MUNICIPAL
IMPROVEMENT DISTRICT
" See Municipal Improvement
Districts
EVIDENCE
See also Burden of Proof; Discovery;
Exchange of Valuation Data;
Presumptions
Appraisal reports, prejudgment deposits,
1166-1167
Bribery, prior criminal conviction of,
1133-1134
Deposits, evidence in connection with,
1166-1167
Opinion, basis of, 1278
Revision of evidence provisions
deferred, 1051
Technical changes, 1277-1278
Valuation experts, limitation on number,
1052
“Value of property” defined, 1277-1278

EXAMINATIONS
See Preliminary Surveys and Tests

EXCESS CONDEMNATION
See generally 1024-1025, 1028, 1068,
1092, 1102-1105, 1156
Acquisition of remnants
Economic remnants, 1102-1104
Eminent domain, authority granted,
1102-1105
“Excessive damages” concept
abandoned, 1102
“Little market value” test, 1102-1104
Owner consents, acquisition
authorized, 1091-1092
Physical remnants, 1102-1104
Physical solution, acquisition not
permitted, 1102-1104
Central Valley Project, 1351
Complaint, requirements of, 1104-1105
County highways, 1338
Disposal of remnants, 1105
Resolution of necessity, effect of,
1104-1105
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Sacramento and San Joaquin Drainage
District, 1351

Transportation, Department of, 1334

Water Resources, Department of, 1349

EXCHANGE, CONDEMNATION FOR
See Substitute Condemnation

EXCHANGE OF VALUATION DATA
See also Discovery
See generally 1050-1051, 1182-1192
Alternative procedures by court rule,
1192
Cross-demand eliminated, 1050-1051,
1184
Demand for, contents of, 1183-1184
Discovery after exchange, 1050-1051,
1182-1183
Disposition of lists and statements by
court clerk, 1185-1186
Exchange date, 1050-1051, 1184
Limitations of witnesses and testimony
Generally, 1189-1192
Relief from limitations, 1191-1192
Lists of expert witnesses
Contents of, 1186
Supplemental lists, 1189
Rules, court, 1192
Statements of valuation data
Contents of, 1187-1189
Persons for whom required, 1186-1187
Supplemental statements, 1189
Time for making, 1050-1051, 1183-1184

EXECUTION

Judgment, enforcement of payment of,
1054, 1230-1231

EXEMPT PROPERTY
See generally 1021

Airports, local entity, 1087

Aptos Forest land, 1086

Cemetery land, 1086, 1157

Golf courses, 1079-1080, 1086, 1157

Public land, 16th and 36th sections, 1087,
1157, 1307

EXPERT WITNESSES
See also Appraisers; Evidence;

Exchange of Valuation Data

Appointment by court, 1068

Arbitration, fees, 1250

Compensation, 1183

Limitation on number, 1068

Lists of expert witnesses, exchange of,
1186, 1189

EXTRATERRITORIAL
CONDEMNATION

1493

See also Right to Take
See generally 1022-1023, 1084-1085,
1089
Authorization for
Airports, 1089
Drainage, 1089
Electric supply, 1089
Gas, 1089
Irrigation, 1089
Sewer, 1089
Water, 1089
FAIR MARKET VALUE
Defined, 1051, 1211-1212, 1278
Special purpose property, 1051,
1211-1212
FEDERAL AID HIGHWAY ACT OF
1973
See Future Use

FEDERAL LAW
Provisions that federal law controls, 1064

FEE OR LESSER INTEREST
See also Right to Take

Property Acquisition Law, 1283

“Property” includes any interest in
property, 1076-1077

Sacramento and San Joaquin Drainage
District, 1351

Transportation, Department of, 1333

Water Resources, Department of, 1348

FEES

See Appraisers; Costs; Litigation
Expenses

FINAL JUDGMENT

Defined, 1075

FINAL ORDER OF
CONDEMNATION

Generally, 1068, 1231-1232

FIRE PROTECTION DISTRICTS

Consent of board of supervisors to
property acquisition, 1157

FISH AND GAME, DEPARTMENT OF
See State Agencies ’

FIXTURES
See Improvements

FLOOD CONTROL AND WATER
CONSERVATION DISTRICTS
See specific entry under Flood

Control and Water Districts

FLOOD CONTROL AND WATER

DISTRICTS

See also Irrigation Districts; Local
Public Entities; Public Entities
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Alameda County Flood Control and
Water Conservation District, 1099,
1318

Board of supervisors consent, 1157
Alameda County Water District, 1157
Alpine County Water Agency, 1099, 1318

Board of supervisors consent, 1157
Amador County Water Agency

Board of supervisors consent, 1157

Relocation of public use by

condemnor, 1099, 1318

Antelope Valley-East Kern Water
Agency, 1157

California water districts, 1354

California water storage districts, 1157,
1355

Castaic Lake Water Agency, 1157

Contra Costa County Flood Control and
Water Conservation District, 1099,
1318

County water districts, 1354

Crestline-Lake Arrowhead Water
Agency, 1157

Del Norte County Flood Control
District, 1099

El Dorado County Water Agency, 1099,
1318

Humboldt County Flood Control
District, 1099

Kern County Water Agency

Board of supervisors consent, 1158

Relocation of public use by

condemnor, 1099, 1318

Lake County Flood Control and Water
Conservation District

Board of supervisors consent, 1158

Relocation of public use by

condemnor, 1099-1100, 1318

Los Angeles County Flood Control
District, 1210

Madera County Flood Control and
Water Conservation Agency, 1100

Marin County Flood Control and Water
Conservation District, 1100, 1318

Mariposa County Water Agency, 1100,
1318

Monterey County Flood Control and
Water Conservation District

Board of supervisors consent, 1158

Relocation of public use by

condemnor, 1100, 1318

Municipal water districts, 1157,
1358-1359

Napa County Flood Control and Water
Conservation District, 1100, 1319

INDEX

Nevada County Water Agency
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100, 1319
Orange County Water District, 1099,
1100
Placer County Water Agency
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100, 1319
Plumas County Flood Control and
Water Conservation District, 1158
Riverside County Flood Control and
Water Conservation District, 1100
Sacramento County Water Agency
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100
San Benito County Water Conservation
and Flood Control District, 1100,
1319
San Bernardino County Flood Control
District, 1099, 1100
San Diego County Flood Control
District, 1100, 1319
San Gorgonio Pass Water Agency, 1158
San Joaquin County Flood Control and
Water Conservation District, 1100,
1319
San Luis Obispo County Flood Control
and Water Conservation District,
1100, 1319
San Mateo County Flood Control
District, 1100
Santa Barbara County Flood Control
and Water Conservation District
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100, 1319
Santa Barbara County Water Agency,
1100
Santa Clara Valley Water District, 1100,
1319
Shasta County Water Agency
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100
Sierra County Flood Control and Water
Conservation District, 1158
Solano County Flood Control and Water
Conservation District, 1100
Sutter County Water Agency, 1100, 1319
Tulare County Flood Control District,
1100, 1319
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Tuolumne County Water Agency, 1100,
1319

Ventura County Flood Control District,
1099, 1100

Water conservation districts, 1359

Water replenishment districts, 1157,
1355-1357

Water storage districts, California, 1355

Yolo County Flood Control and Water
Conservation District, 1158

Yuba-Bear River Basin Authority, 1100,
1158, 1319 '

Yuba County Water Agency
Board of supervisors consent, 1158
Relocation of public use by
condemnor, 1100, 1319
FLOWAGE OR FLOODING
EASEMENTS
See Right to Take
FOLSOM LAKE BRIDGE
AUTHORITY
More necessary public use, 1111
FRESNO METROPOLITAN TRANSIT
DISTRICT
See Transit Districts

FUTURE INTERESTS
See Divided Interests

FUTURE USE

See generally 1023-1024, 1028, 1068,
1092-1096, 1156

Acquisition for future use authorized,
1093-1094

Burden of proof, 1094-1095

Central Valley Project, 1351

Complaint, contents, 1093-1096

Consent of owner to acquisition, 1096

“Date of use” defined, 1092-1093

Delay caused by litigation or permit
requirements, 1093

Federal Aid Highway Act of 1973,
takings under, 1024-1025, 1096

Objections to taking for, pleading,
1094-1095, 1155-1156

“Reasonable time” requirement,
1093-1094

Resolution of necessity, contents,
1093-1094

Transportation, Department of, 1093

Water Resources, Department of, 1093

GARNISHMENT
Debt owed by public entity, 1270-1272

GAS AND OIL
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Gas supply, extraterritorial
condemnation for, 1089

Prevention of subsidence, 1302-1305
GENERAL SERVICES, DEPARTMENT
OF
See State Agencies
GIFT
Acquisition by, 1011, 1091-1092
GOLDRUSH PARKWAY AUTHORITY
Conforming revisions, 1346-1347
GOODWILL
See also Compensation
Compensation for loss of, 1038, 1218-1220
GRANT
Acquisition by, 1011, 1091-1092
GREATER BAKERSFIELD
METROPOLITAN TRANSIT
DISTRICT
See Transit Districts
GROWING CROPS
See Crops
GUADALUPE VALLEY MUNICIPAL
IMPROVEMENT DISTRICT
See Municipal Improvement
Districts
HARBOR DISTRICTS
See also Small Craft Harbor
Districts
Conforming amendments, 1294
HARBOR IMPROVEMENT
DISTRICTS
Conforming amendments, 1294
HARDSHIP
See Prejudgment Possession
HARVESTING AND MARKETING
CROPS
See Crops
HASTINGS COLLEGE OF THE LAW
Acquisitions for, 1285
“Governing body” defined, 1124
HEARINGS
Quasi-public entity condemnation
resolution, 1019, 1136
Resolution authorizing private ,
condemnation, 1476-1479
Resolution of necessity, 1027, 1127-1128
HEIRS AND DEVISEES
See Parties
HISTORIC SITES
More necessary public use, 1116
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HOSPITALS
See Nonprofit Hospitals

HOUSING AUTHORITIES
See Acquisition Authority;
Resolution of Necessity
HUMBOLDT COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
IMMEDIATE POSSESSION
See Prejudgment Possession

IMPAIRMENT OF SECURITY
Encumbered property, 1125-1127

IMPROVEMENT ACT OF 1911
See Improvement Acts

IMPROVEMENT ACTS

See also Pedestrian Mall Law of
1960

Improvement Act of 1911, 1339-1342

Municipal Improvement Act of 1913;
1342-1343

IMPROVEMENTS
See also Crops

Buildings, structures, and fixtures, 1205

Business equipment, 1034-1035,
1205-1206

Court determination of character of
improvements, 1194, 1208-1209

Destruction of, 1207-1208

Disputes whether property is
improvement pertaining to realty,
1194

Facility, machinery, or equipment,
compensation for, 1034-1037,
1205-1211

Furnishings, Property Acquisition Law,
1283

Furniture, 1205

Hardship, 1208-1209

Made after service of summons,
1035-1037, 1208-1210

Manufacturing or industrial equipment,
1034-1035, 1205-1206

Property Acquisition Law, furnishings,
1283

Removal or relocation of, 1035-1037,
1091-1092, 1207-1211

Statement of valuation data, cost of
reproduction or replacement of
improvements, 1187

Structures located on remainder, taking
of, 1091-1092, 1210-1211

Summons served during construction,
1035-1037, 1208-1210

INDEX

INJURY TO REMAINDER
See Compensation, Remainder

INTEREST

Court to assess, 1241

Date ceases to accrue, 1239-1240

Date commences to accrue, 1239

Deposit, failure to make, 1049-1050,
1164-1166

Judgment, interest on, generally,
1239-1241

Offsets against interest, 1240

Postjudgment deposit, excess
withdrawal, 1236

Prejudgment deposit, excess withdrawal,
1173-1174

INTEREST IN PROPERTY
See also Fee or Lesser Interest

Defined, 1075

INVERSE CONDEMNATION
Delay in commencing eminent domain
proceeding, 1131-1133
Law concerning not affected, 1064, 1087,
1200-1201, 1220
Litigation expenses, 1272-1273
IRRIGATION DISTRICTS
Conforming revisions, 1353-1354
JOINDER OF PARTIES
Generally, 1144-1147
JOINDER OF PROPERTY
Generally, 1148
JOINT EXERCISE
See Joint Powers Agreement Act;
Right to Take
JOINT HIGHWAY DISTRICTS
Conforming revisions, 1343-1344
JOINT POWERS AGREEMENT ACT
Joint exercise, eminent domain power,
1020, 1090, 1144
JOINT USE
See Compatible Uses
JUDGES
See Courts; Disqualification of
Judges
JUDGMENTS
Conclusiveness
Failure to appear and answer, 1142
Parties, 1145-1147
Deposit pending appeal, 1052-1054,
1232-1237
Dismissal of proceeding
Abandonment, 1242-1243
Failure to increase deposit, 1163-1164
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Effect of, 1145-1147
Entry of, 1068
Entry on property, precondemnation
activities, 1121-1122
Execution if not paid, 1054, 1230-1231
Failure to appear and answer,
conclusiveness, 1142
“Final judgment” defined, 1075
Interest on, 1239-1241
“Judgment” defined, 1075
Payment of, generally, 1054, 1230-1237
Possession after judgment, 1053,
1237-1238
Property taxes, proration, 1241-1242
Remedies of defendant if not paid, 1054,
1230-1231
Reversal
Deposit of award, 1232-1233
Postjudgment possession, 1237
Withdrawal of award, 1234-1235
Satisfaction of, generally, 1054
Stay of execution, excess withdrawal,
1173-1174
Substitute condemnation, 1098-1099
Time for payment of, 1054, 1230
Withdrawal of award, 1053, 1232-1236

JUNIOR LIENS
Acquisition subject to, 1225
Partial takings, 1225-1227
JURISDICTION
See generally 1066, 1138, 1144
County where property located,
1138-1141
Lis pendens not jurisdictional, 1144
Superior court, eminent domain
proceedings, 1138
JURY TRIALS
See generally 1067
Special verdicts, 1068
JUST COMPENSATION
See Compensation

KERN COUNTY WATER AGENCY
See Flood Control and Water
Districts
LAKE COUNTY FLOOD CONTROL
AND WATER CONSERVATION
DISTRICT
See Flood Control and Water
Districts
LAND CHEST CORPORATIONS
Condemnation of property for,
generally, 1012-1013, 1018-1020,
1081, 11341137, 1301
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Relocation assistance, 1465-1470
LAWYERS
See Litigation Expenses
LEASE
See also Divided Interests
Acquisition of property by, 1011,
1091-1092
Statement of valuation data, 1187-1188
LEASEHOLDS
See Divided Interests
LEGISLATIVE BODY
See Definitions
LIENS
Acquisition subject to encumbrances,
12241227
Apportionment of award, partial taking,
1225-1227
“Lien” defined, 1224
Prepayment penalty, 1227
LIFE TENANCY
See Divided Interests

LIMITED DIVIDEND HOUSING

CORPORATIONS
Condemnation of property for,

generally, 1012-1013, 1018-1020,

1081, 1134-1137, 1300-1301
Relocation assistance, 1465-1470

LIS PENDENS
Generally, 1042, 1066, 1143-1144, 1253

LITIGATION EXPENSES
See also Costs
Abandonment, 1056, 1242-1244
Amendment of pleading, 1154
Arbitration, 1250-1253
Conditional dismissal unless corrective
action taken, 1050, 1195-1196
Defined, 1075-1076
Disclaimer, implementing, 1152-1153
Dismissal of proceeding, 1050, 1056,
1163-1164, 1195-1196, 1243-1244
Entry for examination and testing, 1055,
1121-1123
Inverse condemnation proceedings, 1272
Quasi-public entity condemnation,
1136-1137
Settlement offers, 1056, 11591160

LOCAL PUBLIC ENTITIES
See also Acquisition Authority;
Claims; Flood Control and
Water Districts; and under
specific local public entity
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Defined, 1076

Mandatory costs, 1011

LOS ANGELES COUNTY FLOOD
CONTROL DISTRICT

See Flood Control and Water Districts

LOSS OF GOODWILL
See Goodwill

MACHINERY
See Improvements

MADERA COUNTY FLOOD
CONTROL AND WATER
CONSERVATION AGENCY
See Flood Control and Water

Districts

MANDATE
See Writs

MANUFACTURING AND
INDUSTRIAL EQUIPMENT
See Improvements

MAPS
Complaint, map showing property
taken, 1040, 1149, 1151
MARIN COUNTY FLOOD CONTROL
AND WATER CONSERVATION
DISTRICT
See Flood Control and Water
Districts
MARIN COUNTY TRANSIT DISTRICT
See Transit Districts
MARIPOSA COUNTY WATER
AGENCY
See Flood Control and Water
Districts
MINING
Public use, 1018

MISTRIAL .
See Date of Valuation

MODEL EMINENT DOMAIN CODE
Examined by Commission, 1010
MONTEREY COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
MORE NECESSARY PUBLIC USES
See also Compatible Uses
See generally 1021-1022, 1064, 1068,
1087, 1110-1118, 1156-1158
Acquisition by eminent domain
authorized, 1110-1111
Burden of proof, 1111

INDEX

Complaint, requirements of, 1110-1111
Consolidated proceedings, 1193-1194
Declaratory relief
Property devoted to regional park
purposes, 1116-1118
State highway acquisition, 1116-1117
El Dorado County Toll Tunnel
Authority, 1111
Folsom Lake Bridge Authority, 1111
Objections to taking
Grounds, 1155-1158
Pleading, 1155
Prior local public entity user, use
presumed more necessary,
1114-1115
Prior user, right to joint use, 1112
Property Acquisition Law, 1285
Property appropriated to park or similar
use, 1116
Property preserved in natural condition
by nonprofit organization, 1115-1116
Public entity use more necessary,
1113-1114
Resolution of necessity, requirements of,
1110-1111
State use presumed more necessary,
1113
Transportation, Department of,
aeronautics, 1323-1324
Water Resources, Department of, 1349,
1352
MORTGAGES
See also Liens
Prepayment penalty, 1227

MOTIONS
Generally, 1067
Abandonment, setting aside, 1242
Contesting right to take, setting
objections for trial, 1194
Deposits
Additional amounts, 1233-1234
Without appraisal, 1161-1162
Dismissal
Failure to increase deposit, 1163
Failure to pay judgment, 1230-1231
Disputes whether property is
improvement pertaining to realty,
1194
Exchange of valuation data and expert
witness lists, 1183-1184
Postjudgment deposit
Increase or decrease, 1233-1234
Investment, 1235-1236
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Prejudgment deposit
Homeowner request, 1164-1166
Increase or decrease, 1163-1164
Investment of deposit, 1168
Owner of rental property requests
deposit, 1166
MOUNTAIN VIEW SHORELINE
REGIONAL PARK COMMUNITY
See Park and Recreation Districts
MUNICIPAL IMPROVEMENT ACT
OF 1913
See Improvement Acts
MUNICIPAL IMPROVEMENT
DISTRICTS
Bethel Island Municipal Improvement
District, 1157
Embarcadero Municipal Improvement
District, 1157
Estero Municipal Improvement District,
1157
Guadalupe Valley Municipal
Improvement District, 1157-1158
MUNICIPAL UTILITY DISTRICTS
See Acquisition Authority
MUNICIPAL WATER DISTRICTS
See Flood Control and Water
Districts
MUTUAL WATER COMPANIES
See also Acquisition Authority
Relocation assistance, 1465-1470
NAPA COUNTY FLOOD CONTROL
AND WATER CONSERVATION
DISTRICT
See Flood Control and Water
Districts
NECESSITY
See Public Necessity; Public Use;
Resolution of Necessity
NEGOTIATION
See Precondemnation Activities
NEVADA COUNTY WATER AGENCY
See Flood Control and Water
Districts
NEW TRIAL
See Costs; Date of Valuation
NONPROFIT COLLEGES
Acquisition authority, 1012-1013,
1018-1020, 1081, 1134-1137, 1277
Relocation assistance, 1465-1470
NONPROFIT HOSPITALS
Acquisition authority, 1012-1013,
1018-1020, 1081, 1134-1137, 1157,
1295-1297
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Necessity, certificate of Director of
Public Health, 1296
Relocation assistance, 1465-1470
NONPROFIT HOUSING
CORPORATIONS
See also Land Chest Corporations;
Limited Dividend Housing
Corporations
Acquisition authority, 10121013,
1018-1020, 1081, 1134-1137,
1300-1301
Relocation assistance, 1465-1470
NORTH LAKE TAHOE-TRUCKEE
RIVER SANITATION AGENCY
See Sanitation Districts

NOTICES

Generally, 1067

Deposit of probable compensation

Homeowner notice, 1164-1165
Landlord notice, 1166

Exchange of valuation data, 1183-1184,
1189

Failure to pay judgment, notice to
plaintiff, 1231

Final order of condemnation, 1232

Pendency of proceeding, recording
notice of, 1142-1144

Postjudgment deposit, notice of making,
1233

Precondemnation activities, 1120

Prejudgment deposit, notice of making,
1162-1163

Quasi-public entities, hearing on
resolution, 1136

Removal of improvements, 1210

Resolution authorizing private
condemnation, 1476-1479

Resolution of necessity, 1127-1128
OBJECTIONS
See Right to Take
OFFICIAL COMMENTS
Legislative committee reports, 1003
OIL AND GAS
See Gas and Oil
OPEN SPACE
Taking for
Generally, 1087
City or county, 1017
OPERATIVE DATE
See also Pending Proceedings
Eminent Domain Law, 1003, 1012,
1071-1072
Urgency legislation (1976 session), 1003
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OPTIONS
See Divided Interests
ORANGE COUNTY TRANSIT
DISTRICT
See Transit Districts
ORANGE COUNTY WATER
DISTRICT
See Flood Control and Water
Districts
ORDERS OF COURT
See also Final Order of
Condemnation
Disclaimers, implementing, 1152-1153
Discovery, protective orders, 1182
Entry on land, precondemnation
activities, 1119-1123
Joint use, removal or relocation of
improvements, 1109-1110
Life tenancy, property taken subject to,
1228-1229
Possession, enforcement of orders for,
10691070
Possession, review of order, 1175
Postjudgment deposits
Increase or decrease in amount,
1233-1234
Withdrawal, 12341235
Postjudgment possession, 1237-1238
Prejudgment deposits
Deposit without appraisal, 1161-1162
Increase or decrease in amount,
1163-1164
Withdrawal, 1170
Prejudgment possession, 1164, 1174-1178
Substitute condemnation, 1098-1099

ORDINANCE

Resolution defined to include, 1078

PARK AND RECREATION
DISTRICTS

Mountain View Shoreline Regional Park
Community, 1158

Regional park districts, 1306

PARKS

More necessary public use, 1115-1118

National parks, taking for, 1307-1308

Transportation, Department of, park
property, 1113, 1115-1117, 1334-1335

Water Resources, Department of, park
property, 1113, 1115-1116, 1349

PARKS AND RECREATION,
DEPARTMENT OF
See State Agencies

INDEX

PARTIAL ABANDONMENT
See Abandonment

PARTIAL TAKE
See generally Compensation; Junior
Liens
PARTIES
See also Joinder of Parties;
Procedure
See generally 1067, 1144-1147
Administrators or executors, 1145-1146
Defendants, 1145-1147
Heirs and devisees, 1145-1146
Personal representatives, 1145-1146
Plaintiffs, 1144
Unknown claimants, 1145-1146
PAYMENT OF JUDGMENT
See Judgments
PEDESTRIAN MALL LAW OF 1960
Conforming changes, 1343

PENDENCY OF PROCEEDING
See Lis Pendens

PENDING PROCEEDINGS
Appeals, law applicable, 1071
Application of statute to, 1071
New trials, law applicable, 1071
PERSONAL PROPERTY
See also Improvements; Property
“Property” includes personal property,
1076-1077
PERSONAL REPRESENTATIVE
See Parties
PERSONS
“Person” defined, 1076

PLACE OF TRIAL
See Venue

PLACER COUNTY WATER AGENCY
See Flood Control and Water
Districts
PLEADINGS
See generally 1067
Amendment of, 1041-1042, 1067, 1154,
1246
Answer
Contents generally, 1151-1152
Defenses, pleading, 1152
Statement of compensation claimed,
1040-1041, 1152
Statement of defendant’s interest,
1040-1041, 1152
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Complaint
Compatible use, 1106-1108
Contents generally, 1040-1041,
1148-1151
Defendant’s interest in property,
pleading, 1040-1041, 1150
Deleting property from complaint,
1154
Demurrer to defective complaint,
1040, 1154-1155
Description of property, 1040,
1148-1149
Excess condemnation, 1104-1105
Federal Aid Highway Act of 1973,
future use, 1096
Future use, 1093-1096
Larger parcel, statement of, 1040, 1150
Map indicating property to be taken,
1040, 1149, 1151
More necessary public use, 1110-1111
Necessity, pleading of, 1040, 1148,
1150-1151
Parties, naming, 1144-1149
Quasi-public entity condemnor, 1040,
1149-1151
Right to take, pleading of, 1040,
1148-1151
Substitute condemnation, 1097-1102
Waiver of objections to, 1154-1155
Cross-complaint, 1041, 1067, 1266-1267
Demurrer, 1040, 1067, 1154-1155
Disclaimer, 1041, 1152-1153
Signing by attorney, 1041, 1067, 1153
Supplement to pleadings, 1154
Verification, 1041, 1067, 1153
PLUMAS COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
POLICE POWER
Possession, right to take, 1181, 1238
PORT DISTRICTS
See also River Port Districts
Conforming amendments, 1294
POSSESSION
See also Police Power; Postjudgment

Possession; Prejudgment
Possession

Determination of right to, 1069

Right to, enforcement of, 1069

POSTING OF SUMMONS
See Procedure
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POSTJUDGMENT DEPOSITS
See also Prejudgment Deposits
Decrease in deposit, 1233-1234
Deposit
After judgment, 1232-1233
In county treasury, 1235-1236
In interest-bearing account, 1235-1236
In State Treasury, 1235-1236
Increase in deposit, 1233-1234
Judgment reversed, vacated, or set
aside, effect of, 1052-1053, 1232-1233
Notice of, 1052, 1233
Plaintiff’s rights not affected, 1237
Repayment of excess withdrawal, 1236
Risk of loss, 1235
Withdrawal
Investment in interest-bearing
account, 1235-1236
Notice of application for, 1053, 1234
Repayment of excess withdrawn, 1236
Right to withdraw deposit, 1234-1235
Undertaking, 1053, 1234

POSTJUDGMENT POSSESSION
See also Postjudgment Deposits;
Prejudgment Possession
See generally 1053, 1237-1238
Emergencies, 1238
Notice before possession taken, 1053,
1238
Order for possession
Making order, 1237
Plaintiff’s rights not affected, 1238
Police power not affected, 1238
Service of order, 1238

PRACTICE RULES
See Procedure

PRECONDEMNATION ACTIVITIES
See also Preliminary Surveys and
Tests; Quasi-Public Entity
Condemnation Resolution;
Resolution Authorizing Private
Condemnation; Resolution of
Necessity
Purchase effort
Parks and Recreation, Department of,
1305
Preliminary negotiation requirement,
1090 :
PREJUDGMENT DEPOSITS
See also Postjudgment Deposits;
Prejudgment Possession

Amount determined by appraisal,
1046-1047, 1161
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Amount of, initial determination, 1046,
1161
Appraisal, providing copy of, 1046,
1162-1163
Deposit in
County treasury, 1167-1168
State Treasury, 1167-1168
Deposit on demand of
Homeowner, 1049-1050, 1164-1166
Property owner generally, 10491050
Rental property owner, 1049-1050,
1166
Evidence of deposit or withdrawal,
exclusion of, 1048, 1166-1167
Increase or decrease in amount, 1046,
1163-1164
Investment of, for benefit of defendants,
1168-1169
Notice of, 1046, 1162-1163
Plaintiff’s rights not affected, 1169
Procedure for making, generally,
1046-1048
Procedure for withdrawal, generally,
1047-1048
Repayment of excess withdrawn,
1173-1174
Risk of loss, 1168
Withdrawal
Application for, 1169-1170
Bonds, cost of, 1171-1173
Investment for benefit of defendants,
1168-1169
Objections to, 1170-1171
Order permitting, 1170
Waiver of defenses, 1173

PREJUDGMENT POSSESSION
See also Postjudgment Deposits;
Postjudgment Possession;
Prejudgment Deposits
See generally 1043-1050, 1161,
1164-1165, 1174-1181
Defendant’s consent to possession,
1179-1180
Delay of order of possession for
hardship, 1049, 1176-1177
Emergencies, 1174-1176
Extension of right to, recommendation,
1043-1046
Hardship, stay of order of possession,
1049, 1176-1177
Notice prior to dispossession, 1048-1049,
11741175, 1178-1179
Order for possession
Contents of, 1174-1176

INDEX

Making order, 1174-1175
Service of, 1178-1179
Stay
Hardship, 1049, 1176-1177
Right to take contested, 1177
Vacating, 1177-1178
Plaintiff’s rights not affected, 1180-1181
Police power, 1181

. “Record owner” defined, 1178-1179

Right to obtain, generally, 1046,
1174-1175
Stay of order
Hardship, 1049, 1176-1177
Right to take contested, 1177
Water Resources, Department of, 1352
Withdrawal of deposit, effect of,
1179-1180
PRELIMINARY SURVEYS AND TESTS
See generally 1055, 1119-1123
Claim presentation requirement not
applicable, 1121-1122
Consent or court order required, 1119
Court order, modification of, 1120-1121
Court order permitting entry, 1120
Damages, liability for, 1121-1122
Deposit
Increase or decrease, 1120-1121
Management, 1121
Deposit of probable compensation, 1120
Litigation expenses, 1055, 1121-1122
Right to make, 1119
Transportation, Department of, 1324
PREPAYMENT PENALTIES
Compensation not to include, 1227

PRESUMPTIONS
Excess condemnation, 1104-1105
More necessary public use
Property appropriated to park or
similar uses, 1116
Property preserved in natural
condition by nonprofit
organization, 1115-1116
Use by local public entity, 1022,
1114-1115
Use by state, 1022, 1113
Offsets against interest, value of
possession, 1240-1241
Resolution of necessity, presumptive
effect of, 1129-1130
PRETRIAL EXCHANGE OF
VALUATION DATA '
See Exchange of Valuation Data
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PRIORITY OF PROCEEDING
See Procedure, Trial preference

PRIVATE CONDEMNATION
See also Cemetary Authorities;
Mutual Water Companies;
Nonprofit Colleges; Nonprofit
Hospitals; Nonprofit Housing
Corporations; Public Utilities
(Privately Owned);
Quasi-Public Entity
Condemnation Resolution;
Resolution Authorizing Private
Condemnation
See generally 1012-1013, 1018-1020,
1081, 1134-1137, 1263, 1274, 1277
Byroad, 1471-1479
Drainage, 1471-1479
Electric service, 1471-1479
Gas service, 1471-1479
Sewer easement, 1018, 1081, 1471-1479
Water service, 1471-1479

PROCEDURE
See also Compensation; Discovery;
Evidence; Final Order of
Condemnation; Future Use;
Joinder of Parties; Judgments;
Jurisdiction; Jury Trials;
Motions; Notices; Pleadings;
Postjudgment Deposits;
Postjudgment Possession;
Prejudgment Deposits;
Prejudgment Possession; Right
to Take; Service of Process;
Venue
Argument, order of, 1068, 1196-1197
Commencement of proceeding, 1066,
1141
Consolidation of separate proceedings,
1067, 1147, 1193-1194
General rules for civil actions,
applicability, 1039-1040, 1065-1069
Lis pendens, 1042, 1066-1067, 1142-1144
Motions
Generally, 1067
Notices
Generally, 1067
Posting of summons and complaint,
1142-1143
Proof, order of, 1068, 1196-1197
Related cause of action, cross-complaint
Generally, 1266-1267
Presentation of claim to public entity,
1266-1267
Right to take issues, early disposition,
1050, 1194-1196

1503

Summons
Contents, 1042, 1066, 1141-1143
Service of, generally, 1042, 1066,
1141-1143
Trial preference, 1050, 1067, 1118,
1193-1196
Two-stage proceeding to determine
compensation, 1197-1198
PROCEEDINGS
See also Procedure
Defined, 1076
PROCEEDINGS PRIOR TO
ENACTMENT OF STATUTE
See also Pending Proceedings
See generally 1071-1072

PROOF, ORDER OF
See Procedure

PROPERTY
See also Disposition of Property;
Exempt Property;
Improvements; Personal
Property; Real Property; Right
to Take
Fee or lesser interest, right to take,
generally, 1020-1023, 1081,
1085-1089, 1283, 1338
“Interest” in property defined, 1075
“Property” defined, 1076-1077
Protection of usefulness of project,
taking for, generally, 1021,
1087-1089, 1280, 1338
PROPERTY ACQUISITION LAW
Abandonment of condemnation
proceeding; 1286
Acquisition authority, generally,
1283-1286
Acquisition by condemnation required,
1284
Acquisitions for
Adjutant General, 1285
California State Universities and
Colleges, 1013-1015, 1275-1276
District agricultural associations, 1279
General Services, Department of,
1013-1015, 1278-1279, 1281, 1285
Parks and Recreation, Department of,
1285, 1337-1338
State establishments in Napa County,
1282
Consent of agency concerned, 1283, 1284
Exchange, takings for, 1285
Fee or lesser interest, acquisition of,
1283
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“Governing body” defined, 1123-1124
More necessary public use, 1285
Resolution of necessity, 1284
Site approval, 1283, 1284
State agencies covered by, 1285
Substitute condemnation, 1285
PROPERTY APPROPRIATED TO
PUBLIC USE
See More Necessary Public Uses
“Property appropriated to public use”
defined, 1077-1078
PROPERTY TAKEN
See Compensation; Improvements

PROPERTY TAXES
Apportionment, 1241-1242
Proration, 1241-1242
PRORATION OF PROPERTY TAXES
See Property Taxes
PROTECTIVE CONDEMNATION
See also Right to Take, Protection of
usefulness of project
Repealer, 1280
Transportation, Department of, 1335
Water Resources, Department of, 1349
PROTECTIVE ORDERS
See Discovery

PUBLIC CEMETERY DISTRICTS
Condemnation authorization, 1016,
1298-1299
PUBLIC ENTITIES
See also Local Public Entities; State;
State Agencies
Claim presentation requirement
Cross-complaint, 1266-1267
Entry for survey of examination,
1121-1122, 1280
Inverse action, 1131-1132
Garnishment of debt owed by, 1270-1272
“Public entity” defined, 1078
PUBLIC INFORMATION
See also Public Records
Acquisition price, 1280
PUBLIC NECESSITY
See also Resolution of Necessity
Generally, 1026-1028, 1081-1084,
1123-1137, 1148-1151, 1158-1159
Burden of proof, 1082-1083
Fee or lesser interest, 1083
Necessity of proposed project, 1026-1028,
1081-1083, 1123-1134, 1148-1151,
1158-1159

INDEX

Necessity to acquire the particular
property, 1026-1028, 1081-1083,
1123-1134, 1148-1151, 1158-1159

Private condemnation, byroad or utility
easement, 1471-1479

Proper location requirement, 1026-1028,
1081-1083, 1123-1134, 1148-1151,
1158-1159

Property necessary to make principal
use effective, 1083

Quasi-public entity, resolution
consenting to acquisition, 1134-1137

State Energy Resources Conservation
and Development Commission,
conclusiveness of decisions on
necessity, 1082, 1095, 1309-1310

PUBLIC RECORDS
See also Public Information

Arbitration agreements, 1253

Final order of condemnation, 1068,
1231-1232

Local public records, restoration of, 1291

Notice of pendency of proceeding, 1042,
1066, 1143-1144, 1253

State records, restoration of, 1282-1283

PUBLIC USE
See also Public Necessity

Byroads, 1018, 1471-1479

Canals, private ways for, 1018, 1471-1479

Grant of condemnation authority as,
1013, 1079-1080

Judicial review, 1080

Limitation on exercise of eminent
domain authority, 1012, 1079-1080

Listing of public uses, 1012-1013

Listing of public uses eliminated,
1012-1013, 10791080

Mining, 1018

Private person, delegation of eminent
domain power, 1012, 1080-1081,
1471-1479

Property for protection of usefulness of
project, 1087-1089

Requirement of, generally, 1012-1013,
1023-1026, 1079-1080

Statutory scheme, existing, 1012-1013

Wharves, chutes, piers, private, 1018

PUBLIC UTILITIES COMMISSION

Jurisdiction unaffected, 1064, 1070-1071,
1100, 1109

Relocation of public use by condemnor,
1100, 1318-1319

PUBLIC UTILITIES (PRIVATELY
OWNED)
See also Public Utilities Commission;

Railroads
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Acquisition authority, generally,
1017-1018, 10801081, 1308-1309,
1311-1318

Condemnation authorization

Common carrier, 1316
Electrical corporation, 1312
Gas corporation, 1311, 1313
Heat corporation, 1313

Motor carrier, 1316-1317
Pipeline corporation, 1313-1314
Railroad corporation, 1311-1312
Sewer system corporation, 1317
Street railway corporation, 1316
Telegraph corporation, 1314
Telephone corporation, 1314
Warehouseman, 1317

Water carrier, 1316-1317

Water corporation, 1315
Wharfinger, 1315-1316

Extension of service into area served by
private utility, 1319

Relocation of utility improvements,
controversies concerning, 1318-1319

PUBLIC UTILITY DISTRICTS

Conforming revisions, 1322-1323

PUBLIC WORKS BOARD
See also Property Acquisition Law;
State Agencies
Acquisition authority, 1013-1015, 1283
Publication service by, 1141-1143

PURCHASE
Acquisition by, 1011, 1091-1092
Purchase price information public, 1280

QUASI-PUBLIC ENTITIES
See also Cemetery Authorities;
Mutual Water Companies;
Nonprofit Colleges; Nonprofit
Hospitals; Nonprofit Housing
Corporations; Quasi-Public
Entity Condemnation
Resolution, “Quasi-public
entity” defined, 1134-1135
QUASI-PUBLIC ENTITY
CONDEMNATION RESOLUTION

See also Resolution Authorizing
Private Condemnation
See generally 1019-1020
Costs of local public entity, 1136-1137
Hearing on resolution, 1136
“Legislative body” defined, 1134
Liability of local public entity, 1137

Notice of hearing, 1136
Other requirements not affected, 1137
“Quasi-public entity” defined, 1134-1135
Resolution of local public entity
Contents, 1135-1136
Hearing, 1136
Notice of hearing, 1135
Requirement as condition to
condemnation, 1135
Vote required, 1136
RAILROADS
See also Public Utilities (Privately
Owned)
Removal or relocation of tracks, 1322
Technical revisions, 1320-1322

RAPID TRANSIT DISTRICTS
See Transit Districts

REAL PROPERTY

See also Acquisition Authority;

Improvements; Property

“Property” includes real property,

1076-1077
RECLAMATION BOARD

See State Agencies
RECOMMENDATIONS
Outline of recommendation, 1007-1009
Recommendations listed, 1003
RECORDS

See Public Records

REDEVELOPMENT
Community, technical change, 1299

REFEREES
Appointment of, generally, 1269
Court appointed, compensation, 1052
REGENTS OF THE UNIVERSITY OF
CALIFORNIA
See State Agencies

REGIONAL PARK DISTRICTS
See Park and Recreation Districts

RELOCATION
See also Improvements; Relocation
Assistance
Airport hazards, 1324-1326
Improvements, removal when
condemnor does not object, 1210
Railroad tracks, condemnor may require
relocation, 1322
Structures, relocation by condemnor to
reduce damages, 1038-1039, 1220
Structures, relocation with owner’s
consent, 1092, 1220
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Substitute condemnation to relocate
public use, 1098-1102

Utility improvements, controversies
concerning, 1318-1319

RELOCATION ASSISTANCE

Generally, 1039, 1206

Prerequisite to condemnation, 1082

Private condemnor, 1465-1471

REMAINDER DAMAGES
See Compensation, Remainder

REMNANT CONDEMNATION
See Excess Condemnation

REMOVAL OF IMPROVEMENTS
See Improvements; Relocation;
Relocation Assistance
RENEWAL AREA AGENCIES
See Resolution of Necessity

REPAYMENT
See Postjudgment Deposits;
Prejudgment Deposits
REPORTS
_ See Appraisers

REPURCHASE RIGHT
See Surplus Property

RESOLUTION
See also Quasi-Public Entity
Condemnation Resolution;
Resolution Authorizing Private
Condemnation; Resolution of
Necessity
“Resolution” defined, 1078
RESOLUTION AUTHORIZING
PRIVATE CONDEMNATION
Resolution consenting to condemnation
by private person, 1476-1479
Resolution not conclusive, 1478

RESOLUTION OF NECESSITY
See also Quasi-Public Entity
Condemnation Resolution;
Resolution Authorizing Private
Condemnation
Adding to property sought to be taken,
1154
Adjutant General, declaration of
necessity, 1302
Bribery, resolution not conclusive, 1028,
1133-1134
Compatible use, 1106-1108
Conclusive effect, 1027-1028, 1085, 1088,
1129-1134
Contents, generally, 1027, 1125-1127
County, acquisition for state highway
purposes, 1336

INDEX

Delay in commencirnig eminent domain
proceeding, 1131-1133

Description of property, 1027, 1126-1127

Excess condemnation, 1104-1105

Extraterritorial condemnation, 1028,
1084, 1129-1130

Federal Aid Highway Act of 1973, future
use, 1028, 1093-1096

Fee or lesser interest, 1085, 1129

Fish and Game, Department of,
1123-1125

Future use, 1028, 1093-1096

“Governing body” defined, 1123-1125

Gross abuse of discretion, resolution not
conclusive, 1028, 1130-1131

Hastings College of the Law, 1123-1127

Hearing, 1027, 1127-1128

Housing authorities, 1300-1301

Land chest corporations, 1301

Limited dividend housing corporations,
1300-1301

More necessary public use, 1110-1111

Necessity, finding of, 1027, 1126-1127

Notice and hearing before adoption,
1027, 1127-1128

Parks and Recreation, Department of,
declaration of necessity, 1305

Prerequisite to condemnation,
1026-1028, 10831084, 1125

Property Acquisition Law, 1123-1125,
1284

Public use to which property to be
devoted, statement in resolution,
1027, 1126-1127

Renewal area agency, 1299-1300

Rescinding of, right to, 1131-1133

“Resolution” defined, 1078

Sacramento and San Joaquin Drainage
District, 1123-1125, 1351

State Lands Commission, 1123-1127, 1307

State Public Works Board, 1123-1125

Statutory authority, statement in
resolution, 1027, 1126-1127

Substitute condemnation, 1097-1101

Transportation, Department of,
1123-1125, 1333-1334

University of California, the Regents of,
1027, 1123-1127

Vote required to adopt, 1026-1027, 1128,
1336

Water Resources, Department of,
declaration of necessity, 1123-1125,
1348-1349, 1352

RESORT IMPROVEMENT DISTRICTS

Acquisition of property by, 1016, 1308
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REVERSAL OF JUDGMENT
See Appeals; Judgments

REVERSIONARY INTERESTS
See Divided Interests

REVERTER
See Divided Interests

RIGHT TO TAKE
See also Acquisition Authority;
Compatible Uses; Excess
Condemnation; Exempt
Property; Future Use; More
Necessary Public Uses; Open
Space; Procedure; Public
Necessity; Public Use;
Relocation Assistance;
Resolution of Necessity;
Substitute Condemnation
Agricultural preserves, 1290
Aircraft noise easements, 1085, 1323-1326
Aircraft operation easements, 1323-1326
Airport hazards, 1289-1290, 1323-1326
Airport, local entity, 1087
Airspace rights, 1085, 13231326
Aptos Forest properfy, 1086
Boulevards, 1305-1306
Byroads, 1018, 1339, 14711479
Cemetery lands, 1086
Change of grade, 1337
Conditional dismissal unless corrective
action taken, 1050, 1195-1196
Consent to condemnation
Board of supervisors, 1064, 1355
Public agencies generally, 1082
County highways, takings for, 1336-1337
Dredger tailings, 1086
Easement, 1020-1021, 1085-1087,
1471-1479
Environmental statements, 1082
Extraterritorial condemnation
See generally 10221023, 1028,
1084-1085, 1089, 1129-1130
Express or implied authority for,
1084-1085
Federal purposes, property to be used
for, 1288
Fee or lesser interest
See generally 1020-1021, 1081, 1083,
1085-1087
Property Acquisition Law, 1283
Sacramento and San Joaquin Drainage
District, 13501351
Transportation, Department of, 1323,
1333
Water Resources, Department of, 1348

1507

Flight disturbance elimination,
1323-1326
Flooding easements, 1085
Flowage easements, 1085
Franchises, 1085
Future use, 1023-1024, 1028, 1092-1094,
1156
Golf courses, 1086
Interest that may be acquired,
1020-1021, 1085-1087, 1283
Interpretation of grants of
condemnation authority, separate
authorizations, 1092
Joint exercise of condemnation
authority, 1020, 1090
Joint sanitation projects, 1292
Mobilization, training, and supply
stations, 1287
Money, 1086
Nursery plants and trees, 1086
Objections to
Determination prior to trial of
compensation issues, 1050,
1194-1195
Disposition of objections, 1195-1196
Grounds for
Inconsistent grounds of objection,
1155
Resolution conclusive, 1155-1158
Resolution not conclusive, 1158-1159
Pleading, 1155
Priority for hearing, 1194-1195
Qil, gas, mineral rights, 1086
Parks, 1305-1306
Parks, national, taking for, 1307-1308
Protection of usefulness of project, 1021,
1087-1089
Public domain, land in, 1087
Public utility facilities, 1085
Public utility franchises, 1085
Railroad tracks, requiring relocation of,
1322
Remainder, acquisition if owner
consents, 1091-1092
Restrictions on right to take not
affected, 1080-1081
Right to limit use or development of
property, 1087
State highway purposes, county taking
for, 1336
Street railroad tracks, requiring
relocation of, 1322 .
Structures located on remainder, 1092,
1210-1211
Submerged lands, 1085
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Subsurface rights, 1085

Tailings, dredger, 1086

Temporary occupancy, right of, 1085

Tolls, franchises to collect, 1085

Tracks, railroad, requiring removal or
relocation, 1322

Trees along highways, 1088

Utility easement, quasi-public
condemnor, 1471-1479

View along highways, 1088

Water rights, 1086

RISK OF LOSS

Improvements, 1207-1208

RIVER PORT DISTRICTS
Conforming amendments, 1295
RIVERSIDE COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
RULES OF PRACTICE
See Court Rules; Procedure
SACRAMENTO AND SAN JOAQUIN
DRAINAGE DISTRICT
Acquisition authority
Generally, 1014, 1123-1124, 1285,
1350-1351
Excess condemnation, 1351
Substitute condemnation, 1350
“Governing body” defined, 1123-1124
SACRAMENTO COUNTY WATER
AGENCY
See Flood Control and Water
Districts
SACRAMENTO REGIONAL TRANSIT
DISTRICT
See Transit Districts
SAN BENITO COUNTY WATER
CONSERVATION AND FLOOD
CONTROL DISTRICT
See Flood Control and Water
" Districts
SAN BERNARDINO COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
SAN DIEGO COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
SAN DIEGO COUNTY TRANSIT
DISTRICT

See Transit Districts

INDEX

SAN FRANCISCO BAY AREA RAPID
TRANSIT DISTRICT
See Transit Districts
SAN FRANCISCO BAY AREA
TRANSPORTATION TERMINAL
AUTHORITY
Resolution of necessity, 1027, 1082, 1293
SAN FRANCISCO BAY
CONSERVATION AND
DEVELOPMENT COMMISSION
Conforming amendments, 1293
SAN GORGONIO PASS WATER
AGENCY
See Flood Control and Water
Districts
SAN JOAQUIN COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
SAN LUIS OBISPO COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
SAN MATEO COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
SAN MATEO COUNTY TRANSIT
DISTRICT
See Transit Districts

SANITATION DISTRICTS

County sanitation districts, 1157

North Lake Tahoe-Truckee River
Sanitation Agency, 1158

Sanitary districts, 1157

SANTA BARBARA COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water

Districts

SANTA BARBARA COUNTY WATER
AGENCY
See Flood Control and Water

Districts

SANTA BARBARA METROPOLITAN
TRANSIT DISTRICT
See Transit Districts

SANTA CLARA COUNTY TRANSIT
DISTRICT
See Transit Districts
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SANTA CLARA VALLEY WATER
DISTRICT
See Flood Control and Water
Districts
SANTA CRUZ METROPOLITAN
TRANSIT DISTRICT
See Transit Districts
SATISFACTION OF JUDGMENT
See Judgments
SCHOOL DISTRICTS
See also Acquisition Authority
Public uses, listing of unnecessary, 1079

SCHOOL LANDS

Exempt from condemnation, 1307
SCOPE OF STATUTE

Uniform procedure, 1011, 1064

SECURITY DEPOSIT
See Deposits
SEPARATE TRIALS
See generally 1068, 1148
SERVICE OF PROCESS
See generally 1042, 1141-1143
Attorney General, service on, 1042, 1143

SETTLEMENT OFFERS
See also Precondemnation Activities
Generally, 1159-1160, 1246

SEVERANCE DAMAGES
See Compensation, Remainder

SEWERS
Extraterritorial condemnation for sewer
purposes, 1189
Private condemnation for, 1471-1479
Request for project, 1018-1019, 1081,
1297-1298
SHASTA COUNTY WATER AGENCY
See Flood Control and Water
Districts
SHORT TITLE
Eminent Domain Law, 1064
SIERRA COUNTY FLOOD CONTROL
AND WATER CONSERVATION
DISTRICT
See Flood Control and Water
Districts
SMALL CRAFT HARBOR DISTRICTS
Conforming amendments, 1295
Consent, Board of Supervisors, 1089
SOLANO COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT
See Flood Control and Water
Districts
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SOUTHERN CALIFORNIA RAPID
TRANSIT DISTRICT

See Transit Districts

SPECIAL BENEFITS
See Compensation, Remainder

SPECIAL PURPOSE PROPERTY
See Fair Market Value

STATE

See also Claims; State Agencies
Defined, 1078
Public uses, listing of unnecessary, 1079

STATE AGENCIES
See also Central Valley Project;
Property Acquisition Law;
Sacramento and San Joaquin
Drainage District; State
See generally 1013-1015, 1283-1286
Adjutant General, acquisition authority
eliminated, 1014-1015, 1285, 1302
California State University and Colleges,
Trustees of, acquisition authority
eliminated, 1014-1015, 1275-1276,
1285
California Toll Bridge Authority, more
necessary public use, 1111
Department of Commerce, acquisition
authority, 1280-1281
Department of Fish and Game,
acquisition authority, 1013-1015,
1278-1279, 1285
Department of General Services,
acquisition authority, 1013-1015,
1281, 1283-1285
Department of Parks and Recreation,
acquisition authority, 1013-1015,
1283-1285, 1292, 1305, 1337
Department of Transportation
Acquisition authority
Generally, 10131015, 1285, 1324,
1333-1336
Aeronautics, 1285, 1323
Highways, generally, 1285, 1333-1336
Excess condemnation, 1334
Fee or lesser interest, right to acquire,
1323, 1333
Future use, 1093
More necessary public use, 1113,
1323-1324
Park property, 1334-1335
Protective condemnation, 1334
Relocation of structures, 1335
Resolution of necessity, 1333-1334
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Substitute condemnation, 1334
Toll bridges, 1344-1346
Department of Water Resources
Acquisition authority, 1013-1015, 1285,
1348-1349, 1350, 1352
Declaration of necessity, 1348-1349,
1352
Excess condemnation, 1349
Fee or lesser interest, right to acquire,
1348
Funding of project, 1348, 1352
Future use, 1093
More necessary public use, 1113, 1349,
1352
Park property, 1349
Prejudgment possession, 1352
Protective condemnation, 1349
Resolution of necessity, 1348-1349
Substitute condemnation, 1349
Public Works Board
Acquisition authority, 1013-1015, 1283
Governing body under Property
Acquisition Law, 1123-1124
Reclamation Board
Acquisition Authority, 1013-1015, 1285,
1350-1351
Governing body of Sacramento and
San Joaquin Drainage District,
1123-1124
State Energy Resources Conservation
and Development Commission
Conclusiveness of decisions on
necessity, 1082, 1095, 1309-1310
Development rights, acquisition of,
1308
State Lands Commission, acquisition
authority, 1013-1015, 1285, 1307
Statutes governing property acquisition,
conforming changes, generally,
1013-1015
University of California, Regents of
Acquisition authority, 1013-1015, 1275,
1285
Resolution of necessity, 1275
STATE ENERGY RESOURCES
CONSERVATION AND
DEVELOPMENT COMMISSION
See State Agencies
STATE LANDS COMMISSION
See State Agencies
STATE OF CALIFORNIA
See also State Agencies
Summons, service on state, 1042, 1143

INDEX

STATE RECLAMATION BOARD
See State Agencies

STATE REGISTERED LANDMARKS
More necessary public use, 1116
STATEMENTS OF VALUATION
DATA
See Exchange of Valuation Data

STATUTES
See also Model Eminent Domain
Code; Uniform Eminent
Domain Code
Comprehensive statute recommended,
1011
Existing statute
Defects, generally, 1010
Disposition of provisions of, Appendix
Federal Aid Highway Act of 1973, future
use, 1024-1025, 1096
Other states, generally, 1010-1011
Pennsylvania Eminent Domain Code,
1010
“Statute” defined, 1078

STAY
See also Prejudgment Possession
Arbitration, determination of
compensation, 1251
Execution, stay of where excess
withdrawal, 1173, 1236
Right to take contested, 1177
STOCKTON METROPOLITAN
TRANSIT DISTRICT
See Transit Districts

SUBSTITUTE CONDEMNATION
See generally 1025-1026, 1096-1102,
1156-1157
Authorization for
Access to road, providing, 1101-1102
Owner of necessary property has
condemnation authority,
1097-1098
Owner of necessary property lacks
condemnation authority, 1026
Relocation of public use, 1098-1100
Utility service, providing, 1101-1102
Complaint, requirements of, 1097-1101
Consent of owner of necessary property,
1097-1100
County highways, 1338-1339
Court order requiring relocation,
compliance with, 1098-1100
“Necessary property” defined, 1096-1097
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Property Acquisition Law, 1285

Resolution of necessity, requirements of,
1097-1101

“Substitute property” defined, 1096-1097

Transportation, Department of, 1025,
1334

Water Resources, Department of, 1025,
1350

SUMMONS
See Procedure

SUPPLEMENT TO PLEADINGS
See Pleadings

SURPLUS PROPERTY

Former owner’s right to repurchase,
1056

SUTTER COUNTY WATER AGENCY
See Flood Control and Water

Districts

TAXES

See Property Taxes

TAX RETURNS
Goodwill, providing copy of, state tax
return, 1038, 1219
TEMPORARY BUSINESS LOSSES
See Compensation
TERMINATION OF LEASES
See Divided Interests, Leases,
partial taking
TITLE
See also Final Order of
Condemnation
Power of court to determine, 1068-1069

TRANSIT DISTRICTS

Alameda or Contra Costa County
Transit District, 1326

Fresno Metropolitan Transit District,
1157

Greater Bakersfield Metropolitan Transit
District, 1332

Marin County Transit District, 1329

Orange County Transit District, 1328

Sacramento Regional Transit District,
1332-1333

San Diego County Transit District,
1329-1330

San Francisco Bay Area Rapid Transit
District, 1327

San Mateo County Transit District, 1333

Santa Barbara Metropolitan Transit
District, 1330

Santa Clara County Transit District,
1157, 1331-1332
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Santa Cruz Metropolitan Transit
District, 1331

Southern California Rapid Transit
District, 1089, 1327

Stockton Metropolitan Transit District,
1328-1329

TRANSPORTATION, DEPARTMENT
OF
See State Agencies

TRIAL PREFERENCE
See Procedure

TRIALS
See Jury Trials; Separate Trials

TRUST, DEEDS OF
See also Liens

Prepayment penalty, 1227

TULARE COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water

Districts

TUOLUMNE COUNTY WATER
AGENCY
See Flood Control and Water

Districts

UNDERTAKING

Cost of withdrawal bonds, 1048,
1172-1173

Postjudgment deposit, withdrawal,
1234-1235

Prejudgment deposit, withdrawal,
1170-1173

UNIFORM EMINENT DOMAIN
CODE

Examined by Commission, 1010

Provision based on, 1122-1123, 1210,
1218-1219

UNIFORM PROCEDURE

Scope of eminent domain law, 1011, 1064

UNIFORM RELOCATION
ASSISTANCE AND REAL
PROPERTY ACQUISITION
POLICIES ACT OF 1970

Language adopted from, 1206

UNIVERSITY OF CALIFORNIA
See State Agencies

UNKNOWN CLAIMANTS
See also Parties

Determining extent and value of
interests, 1198-1199

UTILITY SERVICE

Private condemnation for, 1471-1479
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Substitute condemnation to provide,
1101-1102
VALUATION
See Appraisers; Compensation; Date
of Valuation; Evidence; Expert
Witnesses; Fair Market Value;
Postjudgment Deposits;
Prejudgment Deposits;
Statements of Valuation Data;
Witnesses
VENTURA COUNTY FLOOD
CONTROL DISTRICT
See Flood Control and Water
Districts
VENUE
See generally 1066, 1138-1141
Arbitration, 1251-1252
Change of venue, 1066, 1139-1141
Place of trial, 1139

VERDICTS
See Jury Trials
VESTING OF TITLE
See Final Order of Condemnation

VIEW OF PROPERTY
Determination of character of
improvements, 1194
WATER
See also Flood Control and Water
Districts; Right to Take
Action to enjoin diversion of, 1268-1269
Extraterritorial condemnation for water
supply purposes, 1089
Private condemnation for water supply
purposes, 1471-1479
WATER CONSERVATION AGENCIES
See specific entry under Flood
Control and Water Districts
WATER CONSERVATION DISTRICTS
See Flood Control and Water
Districts
WATER DISTRICTS
See specific entry under Flood
Control and Water Districts
WATER REPLENISHMENT
DISTRICTS
See Flood Control and Water
Districts

INDEX

WATER RESOURCES, DEPARTMENT
OF

See State Agencies

WATERFOWL MANAGEMENT
AREAS
More necessary public use, 1115-1116
WHARVES, CHUTES, PIERS
See also Public Utilities (Privately
Owned)
Acquisition of property for, 1294
Public use, 1018
WILDLIFE MANAGEMENT AREAS
More necessary public use, 1115-1116

WITHDRAWAL
See Postjudgment Deposits;
Prejudgment Deposits
WITNESSES
See also Evidence; Expert Witnesses
Arbitration, fees, 1250
Valuation experts, limitation on number,
1052
WORK
Protect property from damage or
vandalism, 1221
Protect public from injury, 1221
Reduce compensation, 1038-1039, 1220

WRITS
Mandate to rescind resolution of
necessity or to compel taking, 1132
Possession, enforcement of right to,
1069-1070
Possession, review of order authorizing
or denying, 1175-1176
Use of, generally, 1069
YOLO COUNTY FLOOD CONTROL
AND WATER CONSERVATION
DISTRICT
See Flood Control and Water
Districts
YUBA-BEAR RIVER BASIN
AUTHORITY
See Flood Control and Water
Districts
YUBA COUNTY WATER AGENCY
See Flood Control and Water
Districts
ZONING
Statement of valuation data, 1187-1188
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