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Revision Comm'n Reports 1703 (1976). Assembly Bill' 393 was 
introduced at the 1977-78 Regular Session to effectuate this 
recommendation. The bill was pending in a joint conference 
committee when the Legislature recessed in September 1977. 
Final action will be taken on the bill when the Legislature meets 
in 1978. 

Evidence. Whether the Evidence Code should be revised. 
The Commission has undertaken a study of the differences 

between the newly adopted Federal Rules of Evidence and the 
California Evidence Code. Professor Jack Friedenthal of the 
Stanford Law School is the Commission's consultant on this 
study. The Commission also is making a study of the experience 
under the Evidence Code to determine whether any revisions 
are needed. 

The Commission plans to submit a recommendation to the 
1978 Legislature proposing expansion and revision of the 
provisions of the Evidence Code relating to evidence of market 
value in eminent domain and . inverse condemnation 
proceedings. The recommendation proposes that the existing 
provisions be made applicable generally to all cases where 
market value of property is in issue (other than ad valorem 
property taxation proceedings) and recommends a number of 
changes in the existing rules governing the evidence admissible 
on the issue of market value of property. See Recommendation 
Relating to Evidence of Market Value of Property (October 
1977), published as Appendix IX to this Report. 

Another recommendation to be submitted to the 1978 
Legislature is the result of the Commission's study of the 
experience under the psychotherapist-patient privilege. See 
Recommendation Relating to . the Psychotherapist-Patient 
Privilege (November 1977), published as Appendix X to this 
Report. 

Child custody, guardianship, and related matters. Whether 
the law relating to custody of children, adoption, guardianship, 
freedom from parental custody and control, and related matters 
should be revised. 

Professor Brigitte M. Bodenheimer of the Law School, 
University of California at Davis, has been retained as the chief 
consultant on this topic. She has prepared two background 
studies-one relating to child custody and the. other to adoption. 
See Bodenheimer, The Multiplicity of Child Custody 
Proceedings-Problems of California Law, 23 Stan. L. Rev. 703 
(1971); New Trends and Requirements in Adoption Law and 
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Proposals for Legislative Change, 49 So. Cal. L. Rev. 10 (1975). 
The background studies do not necessarily represent the views 
of the Commission; the Commission's action will be reflected in 
its own recommendation. Mr. Garrett H. Elmore has been 
retained as a consultant on one aspect of the topic-revision of 
the guardianship and conservatorship statutes. 

The guardianship-conservatorship revision project now under 
active study has three basic objectives: (1) To make clear that the 
standard for appointment of a guardian of the person of a Inmor 
is the same as the standard for awarding custody under- the 
Family Law Act, (2) to eliminate guardianship for adults-adults 
would be governed by the conservatorship statute only, and (3) 
to consolidate general provisions applicable to guardianship and 
conservatorship in one statute containing provisions common to 
both. Working with a special subcommittee. of the ·State Bar 
Committee on Guardianships and Conservatorshi¢ and a 
special committee of the California Land Title Association,4 the 
Commission plans to submit its recommendation on this matter 
to the 1979 Legislature. 

Parol evidence rule. Whether the parol evidence rule should 
be revised. 

The Commission plans to submit its recommendation on this 
topic to the ~978 Legislature. See Recommendstion Relating to 
the Parol Evidence Rule (November 1977) ,. published \ as 
Appendix XI to this Report ' 

Eminent domain. Whether the law relating to eminent 
domain should be revised. 

The Commission plans to submit two recommendations to th~ 
1978 Legislature. See Recommendstion Relating to Review of 
Resolution of Necessity by Writ of Mandate (September Ur77) , 
published as Appendix VII to this Report, and Recommendation 
Relating to Evidence of Market Value of Property (October 
1977), published as Appendix IX to this Report. 

Inverse condemnation. Whether the decisional, statutory, 
and constitutional rules governing the liability of public entities 
3 The members of the State Bar Subcommittee are: Arne s. Lindgren, Chairman (Los 

Angeles), William s. Johnstone Jr. (Pasadena), David Lee (Oakland), Arthur K. 
Marshall (Los Angeles), Matthew S. Rae Jr. (Los Angeles), and Ann E. Stodden (Los 
Angeles). 

4 The members of the Special Committee of the California Land Title Association are: 
Edward J. Wise, Chairman (Los Angeles), Helen Byard (Los Angeles), Michael 
Melton (Van Nuys) , Harvey Pederson (San Diego), and Dean A. Swift (San 
Francisco) . 

~--"'--------------------
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for inverse condemnation should be revised (including but not 
limited to liability for damages resulting from flood control 
projects) and whether the law relating to the liability of private 
persons under similar circumstances should be revised. 

The Commission plans to study one or more aspects of this 
topic during 1978. 

Other Topics Authorized for Study 
The Commission has not yet begun the preparation of a 

recommendation on the topics listed below. 

Prejudgment interest. Whether the law relating to the award 
of prejudgment interest in civil actions and related matters 
should be revised. 

The Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See Cal. Stats. 1976, Res. 
Ch.I60. 

Class actions. Whether the law relating to class actions should 
be revised. 

Offers of compromise. Whether the law relating to offers of 
compromise should be revised. 

The . Commission is deferring consideration of this topic in 
order to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See Cal. Stats. 1976, Res. 
Ch.I60. 

Discovery in civil cases. Whether the law relating to 
discovery in civil cases should be revised. 

Possibilities of reverter and powers of termination. Whether 
the law relating to possibilities of reverter and powers of 
termination should be revised. 

Marketable Title Act and related matters. Whether a 
Marketable Title Act should be enacted in California and 
whether the law relating to covenants and servitudes relating to 
land, and the law relating to nominal, remote, and obsolete 
covenants, conditions, and restrictions on land use should be 
revised. 
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Topics Continued on Calendar for Further Study 
On the following topics, studies and recommendations relating 

to the topic, or one or more aspects of the topic, have been made. 
The topics are continued on the Commission's calendar for 
further study of recommendations not enacted or for the study 
of additional aspects of the topic or new developments. 

Arbitration. Whether the law relating to arbitration should 
be revised. 

Escheat; unclaimed property. Whether the law relating to 
the escheat of property and the disposition of unclaimed or 
abandoned property should be revised. 

Unincorporated associations. Whether the law relaQIig to suit 
by and against partnerships and other unincorporated 
associations should be reVised and whether the law relating to 
the liability of such associations and their members should be 
revised. 

Partition. Whether the law relating to partition should be 
revised. 

Modification of contracts. Whether the law relating to 
modification of contracts should be revised. 

Governmental liability. Whether the law relating to 
sovereign or governmental immunity in California should be 
revised. 

The Commission is deferring further consideration of this topic 
in order. to avoid possible duplication of the work of the Joint 
Legislative Committee on Tort Liability. See Cal. Stats.I916, Res. 
Ch.I60. 

Nonprofit corporations. Whether the law relating to 
nonprofit corporations should be revised. 

The Commission published its recommendation on this topic 
in 1916. See Recommendation Relating to Nonprofit Corporation 
Law, 13 Cal. L. Revision Comm'n Reports 2201 (1916). The 
Commission has suspended further work on this topic because 
the Assembly Select Committee on Revision of the Non-profit 
Corporation Code has undertaken a study of nonprofit 
corporation law. 

Lease law. Whether the law relating to the rights and duties 
attendant upon termination or abandonment of a lease should be 
revised. 
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Liquidated damages, Whether'the law relating to liquidated 
damages in contracts generally, and particularly in leases, should 
be revised. 

Topics for Future Consideration 
The Commission recommends that it be authorized to study 

the new topics described below. 

A study to determine whether the law relating to quiet title 
should be revised, Code of Civil Procedure Section 738 
provides for an action to quiet title to property that is in 
personam in nature-the judgment in the action does not have 
in rem effect.1I In rem effect can only be achieved through the 
device of quiet title relief in an adverse possession action, which 
permits naming and serving deceased and unknoWn claimants,lI 
This cumbersome and inconvenient arrangement has been 
criticized.7 Recent legislation in other property litigation fields 
such as partition8 and eminent domain9 has enabled judgments 
in those fields to have in rem effect. A study should be made to 
determine whether in rem effect in quiet title actions, and other 
changes in the law relating to quiet title, are desirable. 

A. study to determine whether the law relating to com~unity 
property should be revised, In the past, the Law Revision 
Commission has studied and made recommendations concerning 
a number of community property law problems.lo There are at 
present a number of additional problems with the California 
commupity property laws that have been called to the attention 
of the Commission. For example, the Legislature enacted a major 

I See, e.g., Taliaferro v. Riddle, 166 Cal. App.2d 124,332 P.2d 803 (19158). 
• Code Civ. Proc. ft 149, 149.1, 1150. 
T See, e.g., Willemsen, Improving c.Jifornis's Quiet 7itJe Ls~ 21 Hastings LJ. 835 

(1910). The Commission has also received correspondence to the same effect. See 
Letter from Jacob Forst, Esq., Ouly 6, 1m) (on me in the Commission's office). 

• Code Civ. Proc. It 872.310,872.320, 87U30, 872.5150. 
• Code Civ. Proc .. ft 1215O.UO, 12150.130, 12150.210. 
10 See Iligba of Surviving Spou.t:e in Property Acquired by Decedent Jf7UJe Domiciled 

EJ.ewbere, 1 Cal. L Revision Comm'n Reports at E-l (191S1); Inter Wvos MariW 
JIrop(fty Iligba in Property Acquired WbiJe Domiciled Elsewhere, 3 Cal. L Revision 
Comm'n Reports at I-I (1961); Whether Dtunsges for personsJ Jrqury to II MIII'1ied 
Penon Should Be SeptU'llte or Community Property, 8 Cal. L Revision Comm'n 
Reports 401 (1961); IArrMge$ for Penon.J Jrquries to II Married Penon lIS Seplll'llte 
or Community Property, 8 Cal. L Revision Comm'n Reports 13815' (1961); 
QuIISi-Community Property, 9 Cal. L Revision Comm'n Reports 113 (1969). 
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reform of community property law, operative in 1975,11 giving 
both spouses equal management and control of community 
property.12 However, the 1975 legislation failed to provide rules 
governing liability either (1) between the spouses for 
mismanagementl3 or (2) between the community and 
third-party creditors;14 the 1975 legislation also failed to make 
necessary conforming revisions in other statutes. III Generally, if 
a party uses separate property to satisfy community obligaQons, 
the party is not entitled to reimbursement from the community 
absent an agreement to that effect;16 however, the application of 
this rule to payments made after: the parties are separate9 is net 
clear. Another problem in the community property law is the 
inconsistency in the treatment of the community's interest in 
property acquired by installment purchase and property 
acquired with borrowed money.l7 A study should be made to 
determine whether. the law relating to community .property 
should be revised to cure these and other problems in the law. 

A study to determine whether the law relating to involuntary 
dismissal for lack of prosecution should be revised. Code of 
Civil Procedure Section 581a requires dismissal of an action in 
case of failure to serve or return summons within three years 
after the commencement of the action. Despite the mandatory 
language of this provision, it is subject to implied exceptions and 
excuses.lS · Moreover, cases have held that the court retains 
discretionary authority to dismiss an action for failure to serve or 
return summons prior to expiration of the three-year period 
notwithstanding the· contrary implication of Section 581a.19 

11 1973 Cal. Stats., Ch. 9t!1 (operative January 1, 1975). 
11 Civil Code §§ 5125 (personal property), 5127 (real property). 
13 See, e.g., Comment, CaIifomia ~ New Community Property Llrw-Ils ElTect on 

Interspousal Mismanagement Litigation, 5 Pac. L.J. 723 (1974). 
14 See, e.g., Pedlar, The ImpJicatiOl'lJl of the New Community Property Laws for 

Creditors'Remedies and Bankruptcy, 63 Calif. L. Rev. 1610 (1975). 
15. See, e.g., Probate Code §§ ·1435.1-1435.18. 
16 See, e.g., See v. See, 64 Cal.2d 778, 415 P.2d 776, 51 Cal. Rptr. 888 (1966); but see Beam 

v. Bank of America, 6 Cal.3d 12, 490 R2d fSl, 98 Cal. Bptr. 137 (1971) (stating an 
exception to the general rule where community property was not available to meet 
conUnunity obligations). 

17 Compare View: v. View:, 80 Cal. App. 222, 251 P.640 (1926) (community's interest in 
property, the acquisition of which commenced before marriage with separate 
property and continued after" marriage with installment payments from community 
property, is proportionate to total amount contributed to acquisition price) with 
Gudelj v. Gudelj, 41 Cal.2d 202, 259 P.2d 656 (1953) (community's interest in 
property, the acquisition of which was by borrowed money, depends upon whether 
lender relied on security of separate or community property). 

18 See, e.g., Wyoming Pac. Oil Co. v. Preston, 50 Cal.2d 736, 329 P.2d 489 (1958). 
19 See discussion in 4 B. Witkin, California Procedure, Proceedings Without Trial 

§§ 7~74, at 2735-38 (2d ed. 1971). 
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Code of Civil Procedure Section 583 (b) requires dismissal of an 
action in case of failure to bring the action to trial within five 
years after the action was filed. The mandatory language of this 
provision precludes implied exceptions or excuses unless they 
may fairly be said to make a trial impracticable.· Section 583 (a) 
permits discretionary dismissal by the court for delays ofless than 
five but greater than two years; however, the statute provides no 
standards by which the court is to exercise its discretion.21 

Code of Civil Procedure Section 583 (c) requires dismissal of an 
action in case of failure to bring the action to new trial within 
three years after the order granting the new trial or after the 
remand for new trial following reversal on appeal. Despite the 
mandatory language of this provision, it is subject to the implied 
exceptions ()f impossibility or impracticability.- Moreover, cases 
have held that the court retains discretionary authority to dismiss 
an action for failure to bring the action to new trial prior to 
expiration of the three-year period notwithstanding the contrary 
impli~tion of Section 583(c).'I:S 

The failure of the dismissal for l~ck of prosecution statutes to 
accurately state the exceptions, excuses, and existence of court 
discretion has been criticized." The interrelation of the statutes 
is confusfug.· The state of the law is generally unsatisfactory, 
requiring frequent appellate decisions for clarification. A study 
should be made to determine whether the law relating to 
involuntary dismissal for lack of prosecuti(;m should be revised . 

., Cl Crown Coach Corp. v. Superior Court, 8Cal.3d 540,1503 P.2d 1347, UII5 Cal. Rptr. 
339 (1m) (dictum). 

II Cl California Rules of Court, Pretrilll and Trial Rules, Rule lIm.5(e) (West 1977) 
(summarizing the significant factors developed by the cases and stating them as 
criteria governing exercise of discretion). 

• See, tq.. Cro .. Coach Corp. v. Superior Court. 8 Cal.3d 540,1503 P.2ci 1347, 105 Cal. 
Rptr.339 (1972). 

13 See discussion in 4 B. Witkin. California Procedure Proceedings Without Trial § 116. 
at 2782 (2d eel. 1971). 

If See, e.g.. Letter from Judge Philip M. Saeta (March 26, 1976) (on file in the 
• Commission'. office). 

• For example. there appears to be an inconsilbncy between the provisioDl of Section 
1581a for the mandatory disrniaal of an actiOll if the SUIDIIlODIis not served and 
returned within three years after commencement of an actioD.and thOle of Section 
583(a) providing for the disrni .... of anaetion. in the clilcretion of the court, if it is 
not brought to trial within two yean. This incoDsistency has been raised in a number 
of appellate cases. See, e.a.. Black Bros. Co. v. ~or Court. _ Cal. App.!d 1501, 
71 Cal. Rptr. 344 (1968). 



FUNCTION AND PROCEDURE OF COMMISSION 
The California Law Revision Commission consists of one 

Member of the Senate, one Member of the Assembly, seven 
members appointed by the Governor with the advice and 
consent of the Senate, and the Legislative Counsel who is ex 
officio a nonvoting member.l 

The principal duties of the Law Revision Commission are to: 
(1) Examine the COmplon law and statutes for the purpose of 

discovering defects and anachronisms. 
(2). Receive and consider suggestio~ and proposed changes in 

the law from the ~rican Law Institute, the National 
Conference of Comm~~ners on UIlifoml· State "Laws, bar 
~iations, and other learned bodies, and from judges~ public 
officials, lawyers, and Ute public generally. 

(3) Recommend such changes in the law as it dee~ necessary 
to' bring the law of this state into harmony with modern 
conditions.I "." ' 

The Commission is required to file a report at each reguiar 
session of the Legislature containing a calendar· of topics selected 
by it for study., listing bQ~ studies in progress and topics intended 
for future consi.deratiop. The CQpmrission may study only topics 
which the Legislature, by concurrent resolution, authorizes it to 
study.3 . 

Each of the Co~on's recommendations is based on a 
research study of the subject matter concerned. In some cases, 
the study is prepared by a member of the Commission's staff, but 
some of the studies are undertaken by specialists in the fields of 
law involved who are retained as research consultants to the 
Commission. This procedure not only proVides the Commission 
with invaluable expert assistance but is economical as well 
because the attorneys and law professors who serve as research 
consultants have already acquired the considerable background 
necessary to understand the specific problems under 
consideration. 

The research study incluP,es a discussion of the em,ting law and 
the defects therein and suggests possible methods"of.eliminating 
those defects. The study is given._car~. co~d~~~()E-__ !?y .t:he. 

1 See Govt. Code U 1~10340. 
I See Govt. Code f 10330. The Commission is also directed to recommend the express 

repeal of all statutes repealed by implication or held unconstitutional by the 
California Supreme Court or the Supreme Court of the United States. Govt. Code 
f 10331. 

3 See Govt. Code f 10335. 

(25 ) 
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Commission and, after making its preliminary decisions on the 
subject, the Commission distributes a tentative recommendation 
to the State Bar and to numerous other interested persons. 
Comments on the tentative recommendation are considered by 
the Commission in determining what report and 
recommendation it will make to the Legislature. When the 
Commission has reached a conclusion on the matter, its 
reconimendation to the Legislature, including a draft of any 
legislation necessary to effectuate its recommendation, is 
published in a printed paniphlet.· If the research study has not 
been previously published,s it usually is published in the 
pamphlet containing the recommendation. 

The Commission ordinarily prepares a Comment explaining 
each section it recommends. These Comments are included in 
the Commission's report and are frequently revised by legislative 
committee· reports' to reflect amendments7 made after· the 
recommended legislation has been introduced in the 
Legislature. The Comment often indica.tes the derivation of the 
section and explains its purpose, its relation to other sections, and 
potential problems in its meaning or application. The Comments 
are written as if the legislation were enacted since their primary 
purpose is· to explain the statute·to those who will have occasion 
to use it after it is in effect. They are entitled to substantial weight 
in construing the statutory provisions.s However, while the 
Commission endeavors in the Comment to explain any changes 

4 Occasionally one or more. members of the Commission IXUiY not join in all or part of a 
recommendation submitted to the Legislature by the Commission. 

S For a listing of background studies published in law reviews, see 10 Cal. L. Revision 
Comm'n Reports 1108 n.5 (1971), 11 Cal. L. Revision Comm'n Reports 1008 n.5 &: 1108 
n.5 (1973), and 13 Cal. L. Revision Comm'n Reports 1628 n.5 (1976). 

8 Special reports are adopted by legislative committees that consider bills reco1IlPlended 
by the Commission. These reports, which are printQd in the legislative journal, state 
that the Comments to the various sections of the bill· contained in the Commission's 
recommendation reflect the intent of the committee in approving the bill except to 
the extent that new or revised Comments are set out in the committee report itself. 
For a description of the legislative committee reports adopted in connection with the 
bill that became the ~vidence Code, see ArelJIIDO v. Moreno, 33 Cal. App.3d tr17, 884, 
109 Cal. Rptr. 421, 426 (1973). For an example of such a report, see 13 Cal. L. Revision 
Comm'n Reports 1701-1702 (1976). 

7 Many of the amendments made after the recommended legislation has been introduced 
are made upon recommendation of the Commission to deal with matters brought to 
the ·Commission's attention after its recommendation was printed. In some cases, 
however, an amendment may be made that the Commission believes is not desirable 
and does not recommend. 

8 Kg., Van Arsdale v. Hollinger, 68 Cal.2d 245, 249-250, 437 P.2d 508, 511, 66 Cal. Rptr. 
20,23 (1968). The Comments are published by both the Bancroft-Whitney Company 
and the West Publishing Company in their editions of the annotated codes. 



ANNUAL REPORT urn 

in the law made by the section, the Commission does not claim 
that every inconsistent case is noted in the Comment, nor can it 
anticipate judicial conclusions as to the significance of existing 
case authorities.9 Hence, failure to note a change in prior law or 
to refer to an inconsistent judicial decision is not intended to, and 
should not, influence the construction of a clearly stated statutory 
provision.1o 

The pamphlets are distributed to the Governor, Members of 
the Legislature, heads of state departments, and a substantial 
number of judges, district attorneys, lawyers, law professors, and 
law libraries throughout the state. 11 Thus, a large and 
representative number of interested persons are given an 
opportunity to study and comment upon the Commission's work 
before it is considered for enactment by the Legislature.1I The 
annual reports and the recommendations and studies Qf the 
Commission are bound in a set of volumes that is both a 
permanent record of the Commission's work and, it is believed, 
a valuable contribution to the legal literature of the state. 

9 See, e.g., Arellano v. Moreno, 33 Cal. App.3d tr17, 109 Cal. Rptr.421 (1973). 

10 The Commission does not concur in the Ksp/lln approach to statutory coostruction. See . 
Kaplan v. Superior Court, 6 Cal.3d 1150, 158-159, 491 P.2d 1, 5-6, 98 Cal. Rptr. 649, 
6153-«54 (1971). For a reaction to the problem created by the Ksp/M1 approach, see 
Recommendation ReJsting to Erroneously Ordered Diac/o6ure 01 Privilepd 
Information, 11 Cal. L. Revision Comm'n Reports 1163 (1973). See also Cal. Stats. 
1974, Ch. 2Z1. 

11 See Govt. Code, 10333. . 
12 For a step by step description of the procedure followed by the Qwnm;ssion in 

preparing the 1963 governmental liability statute, see DeMoully, ~t Ji'ItJcIiD6 for 
Legis/Mtion: A Case Study, 150 A.B.A.J. 28S (1964). The procedure followed in 
preparing the Evidence Code is described in 7 Cal. L Revision Comm'n Reports 3 
(1965). 



PERSONNEL OF COMMISSION 
As of December 1, 1977, the membership of the Law Revision 

Commission is: 

John N. McLaurin, Los Angeles, Chairman ......................... . 
Howard R. Williams, Stanford, Vice Chairman ................... . 
Hon. George Deukmejian, Los Angeles, Senate Member 
Hon. Alister McAlister, San Jose, Assembly Member ....... . 
Beatrice P. Lawson, Los Angeles, Member ......................... . 
Jean C. Love, Davis, Member ................................................ .. 
John D. Miller, Long Beach, Member ................................... . 
Thomas E. Stanton, Jr., San Francisco~ Member ................. . 
Laurence N. Walker, Berkeley, Member ................. : ........... . 
Bion M. Gregory, Sacramento, eX' ollicio Member ............. . 

Term expires 
October 1, 1975 
October 1, 1977 

• 
• 

October 1, 1979 
October 1, 1979 
October 1, 1977 
October 1, 1977 
October 1, 1979 

t 

• The legWative members of the Commission serve at the pleasure of the appointing 
power. 

t The LegWative Counsel is ex oHicio a nonvoting member of the Commission 

In March 1977, Governor Brown appointed Beatrice P. 
Lawson, Los Angeles (replacing Marc Sandstro,m who had 
resigned) andJean C. Love, Davis (replacing Noble K. Gregory 
who had resigned). In June 1977, Laurence N. Walker, 
Berkeley, was appointed to replace John J. Balluff who had 
resigned. Bion M. Gregory, Sacramento, became an ex officio 
member of the Commission upon his appoinbnent as 
Legislative Counsel in January 1977 to replace George H. 
Murphy who retired. 

In October 1977, Howard R. Williams was elected Chairman 
and Beatrice P. Lawson was elected Vice Chairman of the 
Commission. Their terms commence on December 31, uln. 

As of December 1, 1977, the staff of the Commission is: 
Legal 

John H. DeMoully Stan G. Ulrich 
Executive Secretary StaIT Counsel 
Nathaniel Sterling Robert J. Murphy III 

Assistant Executive Secretary StaIT Counsel 

Administrative-Secretarial 
Juan c. Rogers Violet S. Harju 

Administrative Assistant Word Processihg Technician 
Kristine A. Clute 

Word Processing Technician 
In September 1977, Anne Johnston, who had served as the 

Commission's Administrative Assistant for approximately 13 
years, resigned to accept employment in private industry. In 
October 1977, Juan Carlos Rogers was appointed to replace her. 
The Commission wishes to express its appreciation to Mrs. 
Johnston for her long and faithful service to the Commission. 

(28 ) 



RECOMMENDATIONS 

The Law Revision Commission respectfully recommends that 
the Legislature authorize the Commission to complete its study 
of the topics previously authorized for study and to study the new 
topics the Commission recommends it be authorized to study 
(see "Calendar of Topics for Study" supra). 

Pursuant to the mandate imposed by Section 10331 of the 
Government Code, the Commission recommends the repeal of 
the provisions referred to under "Report on Statutes Repealed by 
Implication or Held Unconstitutional," supra, to the extent that 
those provisions have been held to be unconstitutional. 

(29 ) 





APPENDIX I 

CURRENT TOPICS-PRIOR PUBLICATIONS 
AND LEGISLATIVE ACTION 

Arbitration 
Authorized by Cal. Stats. 1968, Res. Ch. 110, at 3103. See also 8 Cal. L. Revision Comm'n 

Reports 1325 (1967). 
This is a supplemental study; the present California arbitration law was enacted in 1961 

upon Commission recommendation. See Recommendation and Study Relating to 
Arbitration, 3 Cal. L. Revision Comm'n Reports at G-l (1961). For a legislative history 
of this recommendation, see 4 Cal. L Revision Comm'n Reports 15 (1963). See also Cal. 
Stats. 1961, Ch. 46l. 

Child Custody and Related Matters 
Authorized by Cal. Stats. 1972, Res. Ch. ~, at 3227; see 10 Cal. L. Revision Comm'n 

Reports 1122 (1971). See also Cal. Stats. 1956, Res. Ch. 42, at 263; 1 Cal. L Revision 
Comm'n Reports, "1956 Report" at 29 (1957). 

Background studies on two aspects of this topic have been prepared by the 
Commission's consultant, Professor Brigitte M. Bodenheimer, Law School, University of 
California at Davis. See Bodenheimer, The Multiplicity of Child Custody 
Proceedings-ProbJems of California Law, 23 Stan. L. Rev. 703 (1971); New Trends and 
Requirements in Adoption Law and Proposals for Legislative ChIlnge, 49 So. Cal. L Rev. 
10 (1975). The studies do not necessarily represent the views of the Commission; the 
Commission's action will be reflected in its own recommendation. Mr. Garrett H. Elmore 
has been retained as a consultant on one aspect of this topi~ project to eliminate the 
overlap between the guardianship and conservatorship statutes. 

Class Actions 
Authorized by Cal. Stats. 1975, Res. Ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

524 (1974). 

Condemnation Law and Procedure 
Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289. See also Cal. Stats. 1956, Res. Ch. 

42, at 263; 4 Cal. L Revision Comm'n Reports 115 (1963). 
See Recommendation and Study Relating to Evidence in Eminent Domain 

Proceedings; Recommendation and Study Relating to Taking Possession and Passage of 
Title in Eminent Domain Proceedings; Recommendabon and Study Relating to the 
Reimbursement for Moving Expenses When Property Is Acquired for PubUc Use, 3 Cal. 
L Revision Comm'n Reports at A-I, B-1, and C-l (1961). For a legislative history of these 
recommendations, see 3 Cal. L. Revision Comm'n Reports, "Legislative History" at 1-5 
(1961). See also Cal. Stats. 1961, Ch. 1612 (tax apportionment) and Ch. 1613 (taking 
possession and passage of title). The substance of two of these recommendations was 
incorporated in legislation enacted in 1965. Cal. Stats. 1965, Ch. 1151 (evidence in eminent 
domain proceedings); Cbs. 1649, 1650 (reimbursement for moving expenses). 

See alSo RecommendabOn and Study Relating to Condemnation Law and Proc«Jure: 
Number 4-Discovery in Eminent Domain Proceedings, 4 Cal. L Revision Comm'n 
Reports 701 (1963). For a legislative history of this recommendation, see 4 Cal. L. Revision 
Comm'n Reports 213 (1963). The recommended legislation was not enacted. See also 
Recommendation Relating to Discovery in Eminent Domain Proceedings, 8 Cal. L. 
Revision Comm 'n Reports 19 (1967). For a legislative history of this recommendation, see 
8 Cal. L. Revision Comm'n Reports 1318 (1967). The recommended legislation was 
enacted. See Cal. Stats. 1967, Ch. 1104 (exchange of valuation data). 

See also Recommendation Relating to Recovery of Condemnee's Expenses on 
Abandonment of an Eminent Domain Proceeding, 8 Cal. L. Revision Comm'n Reports 

( 31 ) 
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1361 (1967). For a legislative history of this recommendation, see 9 Cal. L. Revision 
Comm'n Reports 19 (1969). The recommended legislation was enacted. See Cal. Stats. 
1968, Ch. 133. 

See also Recommendation Relating to Arbitration of Just Compensation, 9 Cal. L. 
Revision Comm'n Reports 123 (1969). For a legislative history of this recommendation, 
see 10 Cal. L. Revision Comm'n Reports 1018 (1!171). The recommended legislation was 
enacted. See Cal. Stats. 1!170, Ch. 417. 

See also Recommendation Relating to Condemnation Law and Procedure: Conforming 
Changes in Improvement Acts, 12 Cal. L. Revision Comm'n Reports 1001 (1!174). For a 
legislative history of this recommendation, see 12 Cal. L. Revision Comm'n Reports 534 
(1!174). The recommended legislation was enacted. See Cal. Stats. 1!174, Ch. 426. 

See also Tentative Recommendations Relating to CondemnatiOn Law and Procedure: 
The Eminent lJorn8in Law, Condemnation Authority of State Agencies, and Conforming 
Changes in Special District Statutes, 12 Cal. L. Revision Comm'n Reports at 1, 1051, and 
1101 (1!174). 

See also Recommendation Proposing the Eminent lJorn8in Law, 12 Cal. L. Revision 
Comm'n Reports 1601 (1!174). For a legislative history of this recommendation, see 13 Cal. 
L. Revision Comm'n Reports ~)lO (1!176). The recommended legislation was enacted. See 
Cal. Stats. 1!175, Chs. 581,582,584,585,586,587, 1176, 1239, 1240, 1275, 1276. see also Cal. 
Stats. 1!176, Ch. 22. 

See also Recommendation Relating to Relocation Assistance by Private Condemnors, 
13 Cal. L. Revision Comm'n Reports 2085 (1!176). For a legislative history of this 
recommendation, see 13 Cal. L. Revision Comm'n Reports 1614-1615 (1!176). The 
recommended legislation was enacted. See Cal. Stats. 1!176, Ch. 143. 

See also Recommendation Relating to Condemnation for Byroads and Utility 
Easements, 13 Cal. L. Revision Comm'n Reports 0091 (1976). For a legislative history of 
this recommendation, see 13 Cal. L. Revision Comm'n Reports 1615 (1!176). The 
recommended legislation was enacted in part (utility easements). See Cal. Sta~. 1976, elL 
994. 

The Commission plans to submit two recommendations to the 1!178 Legislature. See 
Recommendation Relating to Review of Resolution of Necessity by Writ of Mandate 
(September 1977), published as Appendix VII to this Report, and R~endation 
Relating to Evidence of Market Value of Property (October 1977) , published as Appendix 
IX to this Report. 

Creditors' Remedies 
Authorized by Cal. Stats. 1!172, Res. Ch. 27, at 3227. See also Cal. Stats. 1957, Res. Ch. 

002, at 4589; 1 Cal. L. Revision Comm'n Reports, "1957 Report" at 15 (1957). 
See Recommendation Relating to Attachment, Camisbment, and Exemptions From 

Execution: Discharge From Employment, 10 Cal. L. Revision Comm'o R,eports 1147 
(1!171). For a legislative history of this recommendation, see 10 CaL L. Revision Comm'n 
Reports 1126-1127 (1!171). The recommended legislation was enacted. See Cal. Stats. 1!171, 
Ch.l607. 

See also Recommendation Relating to Attachment, Garnisbment, and Exemptions 
From Execution: Employees' Earnings Protection Law, 10 Cal. L. Revision Comm'n 
Reports 701 (1!171). For a legislative history of this recommendation, see 11 Cal. L. 
Revision Comm'n Reports 1024 (1!173). The recommended legislation was not enacted. 
The Commission submitted a revised recommendation to the 1973 Legislature. See 
Recommendation Relating to Wage Garnisbment and Related Matters, 11 Cal. L. 
Revision Comm'n Reports 101 (1!173). For a legislative history of this recommendation, 
see 11 Cal. L. Revision Comm'n Reports 1123 (1!173); 12 Cal. L. Revision Comm'n Reports 
530 n.l (1!174). The recommended legislation was not enacted. The Commission 
submitted a revised recommendation to the 1!175 Legislature. See Recommendation 
Relating to Wage Garnishment Exemptions, 12 Cal. L. Revision €omm'n Reports 901 
(1!174). For a legislative history of this recommendation, see 13 Cal. L. Revision Comm'n 
Reports 2012 (1!176). The recommended legislation was not enacted. See also 
Recommendab'on Relating to Wage Garnis/unent Procedure, 13 Cal. L. Revision Comm'n 



ANNUAL REPORT 1977 33 

Reports 601 (1976), and Recommendation Relating to Wage GlJTlJishment, 13 Cal. L. 
Revision Comm'n Reports 1703 (1976). For a legislative history of these 
recommendations, see this Report supra. Final action on recommended legislation will 
be taken by the Legislature in 1978. 

See also Recommendation and Study Relating to Civil Arrest, 11 Cal. L. Revision 
Comm'n Reports 1 (1973). For a legislative history of this recommendation, see 11 Cal. 
L. Revision Comm'n Reports 1123 (1973). The recommended legislation was enacted. See 
Cal. Stats. 1973, Ch. 20. 

See also Recommendation Relating to the Claim and DeUvery Statute, 11 Cal. L. 
Revision Comm'n Reports 301 (1973). For a legislative history of this recommendation, 
see 11 Cal. L. Revision Comm'n Reports 1124 (1973). The recommended legislation was 
enacted. See Cal. Stats. 1973, Ch. 1J26. See also Recommendation Relating to 7bmover 
Orders Under the Claim and DeUvery Law, 13 Cal. L. Revision Comm'n Reports mT9 
(1976). For a legislative history of this recommendation, see 13 Cal. L. RevisiOn Comm'n 
Reports 1614 (1976). The recommended legislation was enacted. See Cal. Stats. 1976, Ch. 
145. 

See also Recommendation Relating to Prejudgment Attachment, 11 Cal. L Revision 
Comm'n Reports 701 (1973). For a legislative history of this recommendation, see 12 Cal. 
L. Revision Comm'n Reports 530 (1974). The recommended legislation was enacted. See 
Cal. Stats. 1974, Ch. 1516. See also Recommendation Relttting to lIevl8lon 01 the 
Attachment Law, 13 Cal. L. Revision Comm'n Reports 801 (1976). For a legislative history 
of this recommendation, see 13 Cal. L. Revision Comm'n Reports 1612 (1976). The 
recommended legislation waS enacted. See Cal. Stats. 1916, Ch. 431. See also 
lIecommendation Relating to the Attachment Law-Effect 01 JJsnkrrzFy Prrx:tJedinp; 
Effect 01 General As.fignments lor th~ Benefit 01 Creditors (April 1977),published as 
Appendix IV to this Report. For a legislative history of this recQJDJDeJldation, see this 
Report supra. The recommended legislation was enacted. See Cal. Stats. wrr, Ch. 499. 
The Commission plans to submit a recommendation to the 1978 LeiiIlature. See 
Recommendation Relating to Use 01 Court Commisaioners Under the Attachment Law 
(October 1977), published as Appendix VIn to this Report. 

See also Recommendation Relating to Enforcement 01 Sister Stilte Money Judgments, 
11 Cal. L. Revision Comm'n Reports 451 (1973). For a legislative history of this 
recommendation, see 12 Cal. L. Revision Comm'n Reports 534 (1974). The recommended 
legislation was enacted. See Cal. Stats. 1974. Ch. 211. See also lIecommencl8tion Relating 
to Sister State Money Judgments, 13 Cal. L. Revision Comm'n Weports 1669 (1976); 'For 
a legislative history of this recommendation. see this Report supra. The recommended 
legislation was enacted. See Cal. Stats. 1977, Ch. m. 

See also Recommendation Relating to Use 01 Keepen Pursuant to Writs 01 Execution 
(March 1977), published as Appendix In to this Report. For a legislative histQry of this 
recommendation, see this Report supra. The recommended legislation was enacted. See 
Cal. Stats. 1977, Ch. 155. . 

Discovery in Civil Cases 
Authorized by Cal. Stats. 1975, Res. Ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

526 (1974). 

Escheat; Unclaimed Property 
Authorized by Cal. Stats. 1967, Res. Ch. 81, at 4592. See also Cal. Stats. 19156, Res. Ch. 

42, at 263. 
See Recommendation Relating to &chest, 8 Cal. L. Revision Comm'n Reports 1001 

(1967). For a legislative history of this recommendation, see 9 Cal. L. Revision Comm'n 
Reports 16-18 (1969). Most of the recommended legislation was enacted. See Cal. Stats. 
1968, Ch. 247 (escheat of decedent's estate) and Ch. 356 (unclaimed property act). 

See also Recommendation Relating to Unclaimed Property, 11 Cal. L. Revision 
Comm'n Reports 401 (1973). For a legislative history of this recommendation, see 11 Cal. 
L. Revision Comm'n Reports 1124 (1973). The recommended legislation was not enacted. 

See also Recommendation Relating to &-cheat 01 Amounts Payable on Travelers 
Checks, Money Orders, and Similar Instruments, 12 Cal. L. Revision Comm'n Reports 613 

2-75998 
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(1974). For a legislative history of this recommendation, see 13 Cal. L. Revision Comm'n 
Reports 2012 (1976). The recommended legislation was enacted. See Cal. Stats. 1975, Ch. 
25. 

Evidence 
Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289. 
See Recommendation Proposing an Evidence Code, 7 Cal. L. Revision Comm'n 

Reports 1 (1965). A series of tentative recommendations and research studies relating to 
the Uniform Rules of Evidence was published and distributed for comment prior to the 
preparation of the recommendation proposing the Evidence Code. See 6 Cal. L. Revision 
Comm'n Reports at 1, 101, 201, 601, 701, SOl, 901, 1001, and Appendix (1964). For a 
legislative history of this recommendation, see 7 Cal. L. Revision Comm'n Reports 
912-914 (1965). See also Evidence Code With ORlcial Comments, 7 Cal. L. Revision 
Comm'n Reports 1001 (1965). The recommended legislation was.enacted. See Cal.Stats. 
1965, Ch. 299 (Evidence Code). 

See also Recommendations Relating to the Evidence Code: Number i-Evidence Code 
Revisions; Number 2-Agricultural Code Revisions; Number 3-Comrnercial Code 
Revisions, 8 Cal. L. Revision Comm'n Reports 101,201,301 (1967). For a legislative history 
of these recommendations, see 8 Cal. L. Revision Comm'n R~ports 1315 (1967). The 
recommended legislation was enacted. See Cal. Stats. 1967, Ch. 650 (Evidence Code 
revisions), Ch. 262 (Agricultural Code revisions), Ch. 703 (.Commercial Code revisions), 

See also Recommendation Relating to the Evidence Code:Number 4-Revision of the 
Privileges Article, 9 Cal. L. Revision Comm'n Reports 501 (1969). For a legislative l1istory 
of this recommendation, see 9 Cal. L. Revision Comm'n Reports 98 (1969). TIle 
recommended legislation was not enacted. 

See also Recommendation Relating to the Evidence Code: Number ~RevisiQ1lS of the 
Evidence Code, 9 Cal. L. Revision Comm'n Reports 137 (1969). For a legislative history 
of this recommendation, see 10 Cal. L. Revision Comm'n Reports 1018 (1971). Some o,f 
the recommended legislation was enacted. See Cal. Stats. 1970, Ch. 69 (res ipsa loquitur), 
Ch. 1397 {psychotherapist..,.patient privilege),' ...!" . 

See also report concerning Proof of Foreign ORlcial Records, 10 Cal. L. Revision. 
Comm'n Reports 1022 (1971) and CaL Stats. 1970, Ch. 41. 

See also Recommendation Relating to Erroneously Ordered Disclosure of Privileged 
Information, 11 Cal. L. Revision Comm'n Reports 1163 (1973). For a iegislative history 
of this recommendation, see 12 Cal. L. Revision Comm'n Reports 535 (1974). The 
recommended legislation was enacted. See Cal. Stats. 1974, Ch. 9Zl, 

See also Recommendation Relating to Evidence Code Section ~The "Criminal 
Conduct" Excepb'on to the Physician-Patient Privilege, 11 ~ L Revision Comm'n 
Reports 1147 (1973). For a legislative hiatory of this recommendatioq. see 12 Cal. L. 
Revision Comm'n Reports 535 (1974). The recommended legislation was not enacted. A 
revised recommendation was submitted to the 1975 Legislature. See Recommendation 
Relating to the Good Cause Exception to the Physician-Patient Privilege, 12 CaL L 
Revision Comm'n Reports 601 (1974). For a legislative history of this recommendation, 
see 13 Cal. L. Revision Comm'n Reports 2012 (1976). The recommended legislation was 
enacted. See Cal. Stats. 1975, Ch. 318. 

See also Recommendation Relating to View by Trier of Fact in a Civil Case, 12 Cal. L. 
Revision Comm'n Reports str1 (1974). For a legislative history of this recommendation, 
see 13 CaL L. Revision Comm'n Reports 2011 (1976). The recommended legislation was 
enacted. See Cal. Stats. 1975, Ch. 301. 

See also Recommendation Relating to Admissibility of Copies of Business Records in 
Evidence, 13 Cal. L. Revision Comm'n Reports 2051 (1976). For a legislative history of 
this recommendation, see 13 Cal. L. Revision Comm'n Reports 2012 (1976). The 
recommended legislation was not enacted. 
. See also Recommendation Relating to Admissibility of Duplicates in Evidence, 13 Cal. 

L. Revision Comm'n Reports 2115 (1978). For a legislative history of this 
recommendation, see 13 Cal. L. Revision Comm'n Reports 1615 (1976). The '" 
recommended legislation was not enacted. 
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See also RecommenliJJtion Relating to the Psychotherapist-Patient Privilege (October 
1977), published as Appendix X to this Report. The Commission plans to submit this 
recommendation to the U178 Legislature. 

See also RecommenliJJtion Relating to Evidence of Market Value of Property (October 
1977), published as Appendix IX to this Report. The Commission plans to submit this 
recommendation to the 1978 Legislature. 
. This topic is under continuing study to determine whether any substantive, technical, 

or clarifying changes are needed in the Evidence Code and whether changes are needed 
in other codes to conform them to the Evidence Code. See 10 Cal. L. Revision Comm'n 
Reports 1015 (1971) and 13 Cal. L. Revision Comm'n Reports 1622 (1976). See also Cal. 
Stats. 1972, Ch. 764 (judicial notice-technical amendment). 

Governmental Liability 
Authorized by Cal. Stats. 1957, Res. Ch. 202, at 4589. 
See RecommenliJJtions Relating to Sovereign Immunity: Number l-Tort Liability of 

Public Entities and Public Employees; Number S-ClsJms. Actions and Judgments 
Against Public Entities and Public Employees; Number 3-lnsurance Covenrp for PtJblic 
Entities and Public Employees; Number 4-IJefen!Ie of Public Employees; Number 
5-LiabiJity of Public Entities for Ownership and Operation of Motor Vehickls; Number 
6--Workmen:S Compensation BeneDts for Ptmons Assisting Law Enforcement or Fire 
COntrol OIBcers; Number '!-Amendments and Repeals of Inconsistent Special Statutes, 
4 Cal. L. Revision Comm'n Reports 801, 1001, lIMn, 1301, 1401, 1SOl, and 1601 (1963). For 
a legislative history of these recommendations, see 4 Cal. L. Revision Comm 'n Reports 
211-213 (1963). Most of the recommended legislation was enacted. See Cal. Stats. 1963, 
Ch. 1681 (tort liability of public entities and public employees), Ch. 1715 (claims, actions 
and judgments against public entities and public employees), Ch. 1682 (insurance 
coverage for public entities and public employees), Ch. 1683 (defense of public 
employees), Ch. 1684 (workmen's compensation benefits for persons assisting law 
enforcement or fire control officers), Ch. 1685 (amendments and repeals of inconsistent 
special statutes), Ch.l686 (amendments and repeals of inconsistent special statutes), Ch. 
2029 (amendments and repeals of inconsistent special statutes). See also A Study Rehting 
to Sovereign Immunity, 5 Cal. L. Revision Comm'n Reports 1 (1963). 

See also Recommenm,tion Rehting to Sovereign bnrnunity: Number 8-Revisions of 
the GoVN1JIlJental Liability Act 7 Cal. L. Revision Comm'n Reports 401 (1965). For a 
legislative history of this recommendation, see 7 Cal. L. Revision Comm'n Reports 914 
(1965). The recommended legislation was enacted. See Cal. Stats. 1965, Ch. 6153 (claims 
and actions against public entities and public employees), Ch. 1527 (liability of public 
entities for ownership and operation of motor vehicles). 

See also Recornmenm,tion Relating to Sovereign Immunity: Number 9--Statute of 
Limitations ill Actions Against Public Entities and Public Employees, 9 Cal. L. Revision 
Comm'n Reports 49 (1969). For a legislative history of this recommendation, see 9 Cal. 
L. Revision Comm'n Reports 98 (1969). See also Proposed Legisla.tion Relating to Statute 
of Limitations in Actions Against Public Entities and Public Employees, 9 Cal. L. Revision 
Comm'n Reports 175. (1969). For a legislative history of this recommendation, see 10 Cal. 
L. Revision Coma'n Reports 1001 (1971). The recommended legislation was enacted. See 
Cal. Stats. 1970, Ch. 104. 

See also lIecomrnend.tiOD Relating to Sovereign bnrnunity: Number 10-Revisions of 
the Governmental Liability Act 9 Cal. L. Revision Comm'n Reports 801 (1969). For a 
legislative history of this recommendation, see 10 Cal. L. Revision Comm'n Reports 10110 
(1971). Most of the recommended legislation was enacted. See Cal. Stats. 1970, Ch. 662 
(entry to make tests) and Ch. 1099 (liability for use of pesticides, liability for damages 
from tests). 

See also Recommendation Relating to Payment of Judgments Against Local Pubh"c 
Entities, 12 Cal. L. Revision Comm'n Reports 575 (1974). For a legislative history of this 
recommendation, see 13 Cal. L. Revision Comm'n Reports lMJll (1976). The 
recommended legislation was enacted. See Cal. Stats. 1975, Ch. 285. 
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See also Recommendation Relating to Undertakings for Costs, 13 Cal. L. Revision 
Comm'n Reports 901 (1976). For a legislative history of this recommendation, see 13 Cal. 
L. Revision Comm'n Reports 1614 (1976). The recommended legislation was not enacted. 

Inverse Condemnation 
Authorized by Cal. Stats. 1970, Res. Ch. 46, at 3541. See also Cal. Stats. 1965, Res. Ch. 

130, at 5289. 
See Recommendation Relating to Inverse Condemnation: Insurance Coverage, 10 Cal. 

L. Revision Comm'n Reports 1031 (1971). For a legislative history of this 
recommendation, see 10 Cal. L. Revision Comm'n Reports 1126 (1971). The 
recommended legislation was enacted. See Cal. Stats. 1971, Ch. 140. 

See also Recommendation Relating to Sovereign Immunity: Number 10-Revisions of 
the Governmental Liability Act, 9 Cal. L. Revision Comm'n Reports 801 (1969). For a 
legislative history of this recommendation, see 10 Cal. L. Revision Comm'n Reports 1000 
(1971). Most of the recommended legislation was enacted. See Cal. Stats. 1970, Ch. 662 
(entry to make tests) and Ch. 1099 (liability for use of pesticides, liability for damages 
from tests). See also Proposed Legislation Relilting to Stlltute of Limitlltions in Actions 
Against Public Entities and Public Employees, 9 Cal. L. Revision Comm'n Reports 175 
(1969). For a legislative history of this recommendation, see 10 Cal. L. Revision Comm'n 
Reports 1021 (1971). The recommended legislation was enacted. See Cal. Stats. 1970, Ch. 
104. 

See. also Recommendation Relating to Payment of Judgments Against Local Public 
Entities, 12 Cal. L. Revision Comm'n Reports 575 (1974). For a legislative history of this 
recommendation, see 13 Cal. L. Revision Comm'n Reports 91)11 (1976). The 
recommended legislation was enacted. See Cal. Stats. 1975, Ch. 285. 

See also Van Alstyne, California Inverse Condemnation Law, 10 Cal. L. Revision 
Comm'n Reports 1 (1971). 

Lease Law 
Authorized by Cal. Stats. 1965, Res. Ch; 130, at 5289. See also Cal. Stats. 1957, Res. Ch. 

202, at 4589. 
See Recommendation and Study Relating to Abandonment or Termination of a Lease, 

8 Cal. L. Revision Comm'n Reports 701 (1967). For a legislative history of this 
recommendation, see 8 Cal. L. Revision Comm'n Reports 1319 (1967). The recommended 
le'gislation was not enacted. 

See also Recommendation Relating to Real Property Leases, 9 Cal. L. Revision Comm'n 
Reports 401 (1969). For a legislative history of this recommendation, see9 Cal. L. Revision 
Comm'n Reports 98 (1969). The recOmmended legislation was not enacted. 

See also Recommendation Relating to Real Property Leases, 9 Cal.L:Revision Comm'n 
Reports 153 (1969). For a legislative history of this recommendatibri, see 10 Cal. L. 
Revision Comm'n Reports 1018 (1971). The recommended legislation was enacted. See 
Cal. Stats. 1970, Ch. 89. 

See also Recommendations Relating to Landlo~ Tenant Relations, 11 Cal. L. Revision 
Comm'n Reports 951 (1973). This report contains two recommendations: AbandOil1IDel1t 
of Leased Real Property and Personal Property Leb'on Premises Vacllled by Tenant.:For 
a legislative history of these recommendations, see 12 Cal. L. Revision Comm'n Reports 
536 (1974). The recommended legislation was enacted. See Cal. Stats. 1974, Cbs. 331,332. 

&Ie also Recommendation RelIIting to Damages in Action for Breach of LeIIse, 13 Cal. 
L. Revision Comm'n Reports 1679 (1976). For a legislative history of this 
recommendation, see this Report supra. The recommended legislation was enacted. See 
Cal. Stats. 1977, Ch. 49. 

liquidated Damages 
Authorized by Cal. Stats. 1969, Res. Ch. 224, at 3888 .. 
See Recommendation and Study Relating to Liquidated Damages, 11 Cal. L. Revision 

Comm'n Reports 1201 (1973). For a legislative history of this recommendation, see 12 Cal. 
L. Revision Comm'n Reports 535 (1974). The recommended legislation was not enacted. 
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See also Recommendation Relating to Liquidated Damages, 13 Cal. L. Revision 
Comm'n Reports 2139 (1976). For a legislative history of this recommendation, see 13 Cal. 
L. Revision Comm'n Reports 1616 (1976). The recommended legislation was passed by 
the Legislature but vetoed by the Governor. See also Recommendation Relating to 
Liquidated Damages, 13 Cal. 1... Revision Comm'n Reports 1735 (1976). For a legislative 
history of this recommendation, see this Report supra. The recommended legislation was 
enacted. See Cal. Stats. 1977, Ch. 198. 

Marketable Title Act and Related Matters 
Authorized by Cal. Stats. 1975, Res. Ch. 82. 

Modification of Contracts 
Authorized by Cal Stats. 1957, Res. Ch. 2m, at 4589. See also 1 Cal. L. Revision Comm'n 

Reports, "1957 Report" at 21 (1957). 
See Recommendation and Study Relating to Oral ModiRCiltion of Written Contracts, 

13 Cal 1... Revision Comm'n Reports 301 (1976). For a legislative history of this 
recommendation, see 13 Cal. 1... Revision Comm'n Reports ~ll (1976). One of the two 
legislative measures recommended was enacted. See Cal. Stats. 1975, Ch. 7. 

See also Recommendstion Relating to Oral ModiRCiltion of Contracts, 13 Cal. L. 
Revision Comm'n Reports 2129 (1976). For a legislative history of this recommendation, 
see 13 Cal. L. Revision Comm'n Reports 1616 (1976). The recommended legislation was 
enacted. See Cal. Stats. 1976, Ch. 109. 

Nonprofit Corporations 
Authorized by Cal. Stats. 1970, Res. Ch. 54, at 3547. See also 9 Cal. L. Revision Comm'n 

Reports 1(17 (1969). 
See Recommendation Relating to Nonprofit Corporation Law, 13 Cal. L. Revision 

Comm'n Reports 2201 (1976). For a legislative history of this recommendation, see this 
Report supra. The recommended legislation was not enacted. 

Offers of Compromise 
Authorized by Cal. Stats. 1975, Res. Ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

525 (1974). 

Parol Evidence Rule 
Authorized by Cal. Stats. 1971, Res. Ch. 75, at 4215. See also 10 Cal. L. Revision Comm'n 

Reports 1031 (1971). 
See Recommendation Relating to the Parol Evidence Rule (November 1977), 

published as Appendix XI to this Report. The Commission plans to submit this 
recommendation to the 1978 Legislature. 

Partition 
Authorized by Cal. Stats. 1959, Res. Ch. 218, at 5792. See also Cal. Stats. 1956, Res. Ch. 

42, at 263; 1 Cal 1... Revision Comm'n Reports, "1956 Report" at 21 (1951). 
See Recommendation Relating to Partition of Real and Personal Property, 13 Cal. L. 

Revision Comm'n Reports 401 (1976). For a legislative history of this recommendation, 
see 13 Cal. L. Revision Comm'n Reports 1610-1612 (1976). The recommended legislation 
was enacted. See Cal. Stats. 1976, Ch. 73. 

Possibilities of Reverter and Powers of Termination 
Authorized by Cal. Stats. 1975, Res. Ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

528 (H174). 
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Prejudgment Interest 
Authorized by Cal. Stats. 1971, Res. Ch. 75, at 4215. 

Unincorporated Associations 
Authorized by Cal. Stats. 1966, Res. Ch. 9, at 241. See also Cal. Stats. 1957, Res. Ch. 202, 

at 4589. 
See Recommendation and Study Re/ating to Suit By or Against an Unincorporated 

Association, 8 Cal. L. Revision Comm'n Reports 901 (1967). For a legislative history of this 
recommendation, see 8 Cal. L. Revision Comm'n Reports 1317 (1967). The recommended 
legislation was enacted. See Cal. Stats. 1967, Ch. 1324. 

See also Recommendation Relating to Service of Process on Unincorporated 
Associations, 8 Cal. L. Revision Comm'n Reports 1403 (1967). For a legislative history of 
this recommendation, see 9 Cal. L. Revision Comm'n Reports 1~19 (1969). The 
recommended legislation was enacted. See Cal. Stats. 1968, Ch. 132. 

See also Recommendation Relating to Service of Process on Unincorporated 
Associations, 13 Cal. L. Revision Comm'n Reports 1637 (1976). For a legislative history 
of this recommendation, see 13 Cal. L.Revision Comm'n Reports 1616 (1976). The 
recommended legislation was enacted. See Cal. Stats. 1976, Ch. 888. 



APPENDIX II 
LEGISLATIVE ACTION ON COMMISSION 

RECOMMENDATIONS 
(Cumulative) 

Recommendation 
1. Partial Revision of Educabon Code, 1 

CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1954 at 12 (1957) 

2. Summary Distribution of SmaU 
Estates Under Probate Code Sections 
640 to 646, 1 CAL. L. REVISION 
CoMM'N REPORTS, Annual Report for 
1954 at 50 (1957) 

3. Fish and Game Code, 1 CAL. L. 
REVISION COMM'N REPORTS, Annual 
Report for 1957 at 13 (1957); 1 CAL. L. 
REVISION CoMM'N REPORTS, Annual 
Report for 1956 at 13 (1957) 

4. Maximwn Period of ConRnement in a 
County Jail, 1 CAL. L. REVISION 
COMM'N REPORTS at A-I (1957) 

5. Notice of Application for Attorney's 
Fees and Costs in Domestic Relations 
Actions, 1 CAL. L. REVISION COMM'N 
REPORTS at B-1 (1957) 

6. Taking Instructions to Jury Room, 1 
CAL. L. REVISION COMM'N REPORTS 
at C-l (1957) 

7. The Dead Man Statute, 1 CAL. L. 
REVISION COMM'N REPORTS at D-l 
(1957) 

8. Rights of Surviving Spouse in Property 
Acquired by Decedent While 
DomicUed Elsewhere, 1 CAL. L. 
REVISION CoMM'N REPORTS at E-l 
(1957) 

9. The Marital "For and Against" 
Testimonial Privilege, 1 CAL. L. 
REVISION COMM'N REPORTS at F-l 
(1957) 

10. Suspension of the Absolute Power of 
Alienation, 1 CAL. L. REVISION 
CoMM'N REPORTS at G-l (1957); 2 
CAL. L. REVISION COMM'N REPORTS, 
Annual Report for 1959 at 14 (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1955, Cbs. 799, 877 

Enacted. Cal. Stats. 1955, Ch. 1183 

Enacted. Cal. Stats. 1957, Ch. 456 

Enacted. Cal. Stats. 1957, Ch. 139 

Enacted. Cal. Stats. 1957, Ch. 540 

Not enacted. But see Cal. Stats. 1975, Ch. 
461, enacting substance of this 
recommendation. 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CODE 4 
1261. 

Enacted. Cal. Stats. 1957, Ch. 490 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CoDE 4 
970. 

Enacted. Cal. Stats. 1959, Ch. 470 

(39 ) 
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Recommendation 
ll. Elimination of Obsolete Provisions in 

Penal Code Sections 1377 and 1378, 1 
CAL. L. REVISION COMM'N REpORTS 
at H-l (1957) 

12. Judicial Nob'ce of the Law of Foreign 
Countries, 1 CAL. L. REvISION 
CoMM'N REPORTS at I-I (1957) 

13. Choice of Law Governing Survival of 
Actions, 1 CAL. L. REVISION CoMM'N 
REPORTS at J-l (1957) 

14. ElTective Date of Order Ruling on a 
Motion for New Trial, 1 CAL L. 
REvIsION CoMM'N REPORTS at K-l 
(1957); 2 CAL. L. REVISION CoMM'N 
REPORTS, Annual Report for 1959 at 
16 (1959) 

15. Retention of Venue for Convenience 
of Witne.ues, 1 CAL L. REvISION 
CoMM'N REPORTS at L-l (1957) 

16. Bringing New Parties Into Civil 
Actions, 1 CAL L. REvIsION CoMM'N 
REPORTS at M-l (1957) 

17. Grand Juries, 2 CAL. L. REvISION 
CoMM'N REPORTS, Annual Report 
for 1959 at lID (1959) 

18. Procedure for Appointing Guardians, 
2 CAL L. REvIsION CoMM'N 
REPORTS, Annual Report for 1959 at 
21 (19159) 

19. Appointment of Adrnii1istrator in 
Quiet Title Action, 2 CAL. L. 
REvIsION CoMM'N REPORTS, Annual 
Report for 1959 at 29 (1959) 

00. Presentation of Claims Against 
Public Entities, 2 CAL L. REvISION 
CoMM'N REPORTS at A-I (1959) 

21. lIight of Nonresident Aliens to 
Inherit, 2 CAL. L. REvIsION CoMM'N 
REPORTS at B-1 (1959); II CAL. L. 
REvIsION CoMM'N REPORTS 421 
(1973) 

22. Mortgages to Secure Future 
Advances, 2 CAL. L. REvISION 
COMM'N REPORTS at C-l (1959) 

Action by Legislature 
Enacted. Cal. Stats. 1957, Ch. 102 

Enacted. Cal. Stats. 1957, Ch. 249 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Ch. 468 

Not enacted. 

Enacted. Cal. Stats. 1957, Ch. 1498 

Enacted. Cal. Stats. 1959, Ch. 501 

Enacted. Cal. Stats. 1959, Ch. 500 

No legislation recommended. 

Enacted. Cal. Stats. 1959, Chs.1715, ),724, 
1725,1726,1727,1728; CAL CoNST., Art. 
XI, § 10 (1960) 

Enacted. Cal. Stats. 1974, Ch. 425. 

Enacted. Cal. Stats. 1959, Ch. 528 
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Recommendation 
23. Doctrine of Worthier Title, 2 CAL. L. 

REVISION COMM'N REPORTS at D-l 
(1959) 

24. Overlapping Provisions of Penal and 
Vehicle Codes Relating to Taking of 
Vehicles and Drunk Driving, 2 CAL. 
L. REVISION COMM'N REPORTS at E-l 
(1959) 

25. Time Within Which Motion for New 
Trial May Be Made, 2 CAL. L. 
REVIsION CoMM'N REPORTS at F-l 
(1959) 

Action by Legislature 
Enacted. Cal. Stats. 1959, Ch. 122 

Not enacted. But see Cal. Stats. 1972, Ch. 
92, enacting substance of a portion of 
recommendation relating to drunk 
driving. 

Enacted. Cal. Stats. 1959, Ch. 469 

26. Notice to Shareholders of Sale of Not enacted. But see CORP. CoDE U 1001, 
Corporate A£sets, 2 CAL. L. REVISION 1002 (effective January 1; 1977) enacting 
CoMM'N REPORTS at G-l (1959) substance of recommendation. 

~. Evidence in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
CoMM'N REPORTS at A-I (1961) 

28. Taking Possession and Passage of 
Title in Eminent Domain 
Proceedings, 3 CAL. L. REVISION 
CoMM'N REPORTS at B-1 (1961) 

29. Reimbursement for Moving 
Expenses JJ7Jen Property Is 
Acquired for Public Use, 3 CAL. L. 
REVIsiON CoMM'N REPORTS at C-1 
(1961) 

30. Rescission of Contracts, 3 CAL. L. 
REVISION COMM'N REPORTS at D-1 
(1961) 

31. Right to Counsel and Separation of 
Delinquent From Nondelinquent 
Minor InJuvenile Court Proceedings, 
3 CAL. L. REVISION COMM'N 
REPORTS at E-l (1961) 

32. Survival of Actions, 3 CAL. L. 
REVIsiON CoMM'N REPORTS at F-l 
(1961) 

33. Arbitration, 3 CAL. L. REVISION 
CoMM'N REPORTS at G-l (1961) 

34. Presentation of Claims Against 
• Public ORicers and Employees, 3 

CAL. L. REVISION CoMM'N REPORTS 
at H-l (1961) 

Not enacted. But see EVID. CoDE f 810 et 
seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Cbs. 1612, 1613 

Not enacted. But see Covr. CoDE f 72m 
et seq. enacting substance of 
recommendation. 

Enacted. Cal. Stats. 1961, Ch. S89 

Enacted. Cal. Stats. 1961, Ch. 1616 

Enacted. Cal. Stats. 1961, Ch. 657 

Enacted. Cal. Stats. 1961, Ch. 461 

Not enacted 1961. See recommendation 
to 1963 session (item 39 infra) which was 
enacted. 
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Recommendation 
35. Inter Vivos Marital Property Rights 

in Property Acquired While 
Domiciled Elsewhere, 3 CAL. L. 
REVISION COMM'N REPORTS at I-I 
(1961) 

36. Notice of Alibi in Criminal Actions, 3 
CAL. L. REviSION COMM'N REPORTS 
at J-1 (1961) 

37. Discovery in Eminent Domain 
Proceedings, 4 CAL. L. REvISION 
COMM'N REPORTS 701 (1963); 8 CAL. 
L. REVISION COMM'N REPORTS 19 
(1967) 

38. Tort Liability of PuMc Entities and 
Public Employees, 4 CAL. L. 
REVISION COMM'N REPORTS 801 
(1963) 

39. Claims, Actions and Judgments 
Against Public Entities and Public 
Employees, 4 CAL. L. REVISION 
COMM'N REPORTS 1001 (1963) 

40. Insurance Coverage for Public 
Entities and Public Employees, 4 
CAL. L REvISION CoMM'N REPORTS 
1201 (1963) 

41. Defense of Public Employees, 4 CAL. 
L REvISION CoMM'N REpORTS 1301 
(1963) 

42. Liability of Public Entities for 
Ownership and Operation of Motor 
Vehicles, 4 CAL. L. REVISION 
COMM'N REPORTS 1401 (1963); 7 
CAL. L. REvISION COMM'N REPORTS 
401 (1965) 

43. Workmen s Compensation Benefits 
for Persons Assisting Law 
Enforcement or Fire Control Officer, 
4 CAL. L. REviSION COMM'N 
REPORTS 1501 (1963) 

44. Sovereign Immunity-Amendments 
and Repeals of Inconsistent Statutes, 
4 CAL. L. REVISION CoMM'N 
REPORTS 1601 (1963) 

45. Evidence Code, 7 CAL. L. REVISION 
CoMM'N REPORTS 1 (1965) 

Action by Legislature 
Enacted. Cal. Stats. 1961, Ch. 636 

Not enacted. 

Enacted. Cal. Stats. 1967, Ch. 1104 

Enacted. Cal. Stats. 1963, Ch. 1681 

Enacted. Cal. Stats. 1963, Ch. 1715 

Enacted. Cal. Stats. 1963, Ch. 1682 

Enacted. Cal. Stats. 1963, Ch. 1683 

Enacted. Cal. Stats. 1965, Ch. 1527 

Enacted. Cal. Stats. 1963, Ch. 1684 

Enacted. Cal. Stats. 1963, Cbs. 1685, 1686, 
2029 

Enacted. Cal. Stats. 1965, Ch. 299 
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Recommendation 
46. Claims and Actions Against Public 

Entities and Public Employees, 7 
CAL. L. REVISION COMM'N REPORTS 
401 (1965) 

47. Evidence Code Revisions, 8 CAL. L. 
REVISION COMM'N REPORTS 101 
(196'1) 

48. Evidence-Agricultural Code Revi­
sions, 8 CAL. L. REVISION COMM'N 
REpORTS 201 (196'1) 

49. Evidence-Commercial Code Revi­
sions, 8 CAL. L. REVISION CoMM'N 
REpORTS 301 (196'1) 

50. Whether Damage for Personal Injury 
to a Married Person Should Be 
Separate or Community Property, 8 
CAL. L. REVISION CoMM'N REPORTS 
401 (196'1); 8 CAL. L. REVISION 
CoMM'N REPORTS 1385 (196'1) 

51. Vehicle Code Section 17150 and 
Related Sections, 8 CAL. L. REVISION 
CoMM'N REPORTS 501 (196'1) 

52. Additur, 8 CAL. L. REVISION COMM'N 
REPORTS 601 (196'1) 

53. Abandonment or Termination of a 
Lease, 8 CAL. L. REVISION COMM'N 
REPORTS 701 (196'1); 9 CAL. L. 
REVISION COMM'N REPORTS 401 
(1969); 9 CAL. L. REVISION COMM'N 
REPORTS 153 (1969) 

54. Good Faith Improver of Land 
Owned by Another, 8 CAL. L. 
REVISION CoMM'N REPORTS SOl 
(196'1); 8 CAL. L. REVISION COMM'N 
REPORTS 1373 (196'1) 

55. Sw1 By or Against an Unincorporated 
Association, 8 CAL. L. REVISION 
COMM'N; REPORTS 901 (196'1) 

56. Escheat, 8 CAL. L. REVISION COMM'N 
REPORTS 1001 (196'1) 

57. Recovery of Condemnees Expenses 
on Abandonment of an Eminent 
Domain Proceeding, 8 CAL. L. 
REVISION COMM'N REPORTS 1361 
(196'1) 

Action by Legislature 
Enacted. Cal. Stats. 1965, Ch. 653 

Enacted in part: Cal. Stats. 196'1, Ch. 650; 
balance enacted: Cal. Stats. 1970, Ch. 69 

Enacted. Cal. Stats. 196'1, Ch. 262 

Enacted. Cal. Stats. 196'1, Ch. 703 

Enacted. Cal. Stats. 1968, Cbs. 457, 458 

Enacted. Cal. Stats. 196'1, Ch. 702 

Enacted. Cal. Stats. 196'1, Ch. 72 

Enacted. Cal. Stats. 1970, Ch. 89 

Enacted. Cal. Stats. 1968, Ch. 150 

Enacted. Cal. Stats. 196'1, Ch. 1324 

Enacted. Cal. Stats. 1968, Cbs. 247,356 

Enacted. Cal. Stats. 1968, Ch. 133 



44 CALIFORNIA LAW REVISION COMMISSION 

Recommendation 
58. Service of Process on Unincorporated 

Associations, 8 CAL. L. REVISION 
COMM'N REPORTS 1403 (1967) 

59. Sovereign Immunity-Statute of 
Limitations, 9 CAL. L. REVISION 
COMM'N REPORTS 49 (1969); 9 CAL. 
L. REvISION COMM'N REPORTS 175 
(1969) 

60. Additur and Remittitur, 9 CAL. L. 
REVISION COMM'N REPORTS 63 
(1969) 

61. Fictitious Business Names, 9 CAL. L. 
REVISION COMM'N REPORTS 71 
(1969) 

62. Quasi-Community Property, 9 CAL. 
L. REVISION COMM'N REPORTS 113 
(1969) 

63. Arbitration of Just Compensation, 9 
CAL. L. REVISION COMM'N REPORTS 
123 (1969) 

64. Revisions of Evidence Code, 9 CAL. 
L. REVISION CoMM'N REPORTS 137 
(1969) 

65. Mutuality of Remedies in Suits for 
Specific Performance, 9 CAL. L. 
REVISION COMM'N REPORTS 201 
(1969) 

66. Powers of Appointment, 9 CAL. L. 
REVISION COMM'N REPORTS 301 
(1969) 

67. Evidence Code-Revisions of 
Privileges Article, 9 CAL. L. REVISION 
COMM'N REPORTS 501 (1969) 

68. Fictitious Business Names, 9 CAL. L. 
REVIsION COMM'N REPORTS 601 
(1969) 

69. Representations as to the Credit of 
Third Persons and the Statute of 
Frauds, 9 CAL. L. REVISION COMM'N 
REPORTS 701 (1969) 

70. Revisions of Governmental Liability 
Act, 9 CAL. L. REVISION COMM'N 
REPORTS SOl (1969) 

Action by Legislature 

Enacted. Cal. Stats. 1968, Ch. 132 

Vetoed 1969. Enacted: Cal. Slats. 1970, 
Ch.104 

Enacted. Cal. Slats. 1969, Ch. 115 

Enacted. Cal. Stats. 1969, Ch. 114 

Enacted. Cal. Stats. 1970, Ch. 312 

Enacted. Cal. Slats. 1970, Ch. 417 

Enacted in part: Cal. Stats. 1970, Ch. 69; 
see also Cal. Slats. 1970, Cbs. 1396, 1397 

Enacted. Cal. Slats. 1969, Ch. 156 

Enacted. Cal. Slats. 1969, Cbs. 113, 155 

Vetoed. But see Cal. Stats. 1970, Cbs. 
1396,1397 

Enacted. Cal. Stats. 1970, Ch. 618 

Enacted. Cal. Slats. 1970, Ch. 720 

Enacted in part: Cal. Stats. 1970, Cbs. 662, 
1099 
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Recommendation 
71. "Vesting" of Interests Under Rule 

Against Perpetuities, 9 CAL. L. 
REVISION COMM'N REPORTS 901 
(1969) 

72. Counterclaims and Cross-Com­
plaints, joinder of Causes of Action, 
and Related Provisions, 10 CAL. L. 
REvisiON COMM'N REPORTS 501 
(1971) 

73. Wage Garnishment and Related 
Matters, 10 CAL. L. REVISION 
CoMM'N REPORTS 701 (1971); 11 
CAL. L. REVISION COMM'N REPORTS 
101 (1973); 12 CAL L. REVISION 
COMM'N REPORTS 901 (1974); 13 
CAL. L. REvisiON CoMM'N REPORTS 
601 (1976); 13 CAL. L. REVISION 
COMM'N REPORTS 1703 (1976) 

74. Proof of Foreign OIHcial Records, 10 
CAL L. REVISION COMM'N REPORTS 
1022 (1971) 

75. Inverse Condemnation-Insurance 
Coverage, 10 CAL. L. REVISION 
COMM'N REPORTS lOSl (1971) 

76. Discharge From Employment 
Because of Wage Garnishment, 10 
CAL. L. REVISION COMM'N REPORTS 
1147 (1971) 

77. Civil Arrest, 11 CAL. L. REVISION 
CoMM'N REPORTS 1 (1973) 

78. Claim and Delivery Statute, 11 CAL. 
L. REVISION COMM'N REPORTS 301 
(1973) 

79. Unclaimed Property, 11 CAL. L. 
REVISION COMM'N REPORTS 401 
(1973); 12 CAL. L. REVISION COMM'N 
REPORTS 609 (1974) 

so. Enforcement of Sister State Maney 
Judgments, 11 CAL L. REVISION 
CoMM'N REPORTS 451 (1973) 

81. Prejudgment Attachment, 11 CAL. L. 
REVISION CoMM'N REPORTS 701 
(1973) 

82. Landlord-Tenant Relations, 11 CAL. 
L. REVISION CoMM'N REPORTS 951 
(1973) 

Action by Legislature 

Enacted. Cal. Stats. 1970, Ch. 45 

Enacted. Cal. Stats. 1971, Cbs. 244, 950; 
see also Cal. Stats. 1973, Ch. 828 

Recommended legislation pending in 
1977-78 legislative session. 

Enacted. Cal. Stats. 1970, Ch. 41 

Enacted. Cal. Stats. 1971, Ch. 140 

Enacted. Cal. Stats. 1971, Ch. 1607 

Enacted. Cal. Stats. 1973, Ch. 20 

Enacted. Cal. Stats. 1973, Ch. 526 

Proposed resolution enacted. Cal. Stats. 
1973, Res. Ch. 76. Legislation enacted. 
Cal. Stats. 1975, Ch. 25. 

Enacted. Cal. Stats. 1974, Ch. 211 

Enacted. Cal. Stats. 1974, Ch. 1516. See 
also Cal. Stats. 1975, Ch. 200. 

Enacted. Cal. Stats, 1974, Cbs. 331, 332 
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Recommendation 

83. Pleading (technical change), 11 CAL. 
L. REvISION COMM'N REPORTS 1024 
(1973) 

84. Evidence-Judicial Notice (technical 
change), 11 CAL. L. REvIsION 
CoMM'N REPORTS 1025 (1973) 

85. Evidence-"Criminal Conduct" 
Exception, 11 CAL. L. REvISION 
COMM'N REPORTS 1147 (1973) 

86. Erroneously CompeUed Disc1osureof 
PrivOeged Information, 11 CAL. L. 
REvIsION CoMM'N REPORTS 1163 
(1973) 

fn. liquidated Damages, 11 CAL. L. 
REvIsION CoMM'N REPORTS 1201 
(1973); 13 CAL. L. REvISION COMM'N 
REPORTS 2139 (1976); 13 CAL. L. 
REvISION COMM'N REPORTS 1735 
(1976) 

88. Payment of Judgments Against Local 
PubUc Entities, 12 CAL L. REvISION 
COMM'N REPORTS 575 (1974) 

89. Wew by Trier of Fact in a CivO Case, 
12 CAL. L. REvISION CoMM'N 
REPORTS srn (1974) 

90. Good Cause Exception to the 
Physician-Patient PrivOege, 12 CAL. 
L. REvISION CoMM'N REPORTS 601 
(1974) 

91. Improvement Acts, 12 CAL. L. 
REvISION CoMM'N REPORTS 1001 
(1974) 

92. The Eminent Domain Law, 12 CAL 
L. REvIsION CoMM'N REPORTS 1601 
(1974) 

93. Eminent Domain-Conforming 
Changes in SpeciIlJ District Statutes, 
12 CAL. L. REvIsION CoMM'N 
REPORTS 1101 (1974); 12 CAL. L. 
REvISION CoMM'N REPORTS 2004 
(1974) 

94. Oral Modification of Written 
Contracts, 13 CAL. L. REvIsION 
CoMM'N REPORTS 301 (1976); 13 
CAL L. REvIsION COMM'N REPORTS 
2129 (1976) 

Action by Legislature 
Enacted. Cal. Stats. 1972, Ch. 73 

Enacted. Cal. Stats. 1972, Ch. 764 

Not enacted 1974. See recommendation 
to 1975 session (item 90 infra) which was 
enacted. 

Enacted. Cal. Stats. 1974, Ch. 9Z1 

Vetoed 1976. Enacted: Cal. Stats. 1977, Ch. 
198 

Enacted. Cal. Stats. 1975, Ch. 285 

Enacted. Cal. Stats. 1975, Ch. 301 

Enacted. Cal. Stats. 1975, Ch. 318 

Enacted. Cal. Stats. 1974, Ch. 426 

Enacted. Cal. Stats. 1975, Cbs. 1239, 1240, 
1275 

Enacted. Cal. Stats. 1975, Cbs. 581, 582, 584, 
585,586,587,1176,1276 

Enacted. Cal. Stats.I975, Ch. 7; Cal. Stats. 
1976, Ch. U19. 
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Recommendation 
95. Partition of Real and Personal 

Property, 13 CAL. L. REVISION 
COMM'N REPORTS 401 (1976) 

96. Revision of the Attachment Law, 13 
CAL. L REVISION COMM'N REPORTS 
801 (1976) 

97. Undertakings for Costs, 13 CAL. L. 
REVISION CoMM'N REPORTS 901 
(1976) 

98. AdrnissibUity of Copies of Business 
Records in Evidence, 13 CAL. L. 
REVISION COMM'N REPORTS 2051 
(1976) 

99. Turnover Orders Under the Claim 
and Delivery Law, 13 CAL. L. 
REVISION COMM'N REPORTS ~9 
(1976) 

100. Relocation Assistance by Private 
Condemnors, 13 CAL. L. REVISION 
COMM'N REPORTS 2085 (1976) 

101. Condemnation for Byroads and 
Utility Easements, 13 CAL. L. 
REVISION COMM'N REPORTS 2091 
(1976) 

102. Transfer of Out-of-State Trusts to 
California, 13 CAL. L. REVISION 
COMM'N REPORTS 210l (1976) 

103. AdmissibUity of Duplicates in 
Evidence, 13 CAL. L. REVISION 
CoMM'N REPORTS 2115 (1976) 

104. Service of Process on Unincorporat­
ed Associations, 13 CAL. L. REVISION 
COMM'N REPORTS 1657 (1976) 

105. Sister State Money Judgments, 13 
CAL. L. REVISION COMM'N REPORTS 
1669 (1976) 

106. Damages in Action for Breach of 
Lease, 13 CAL. L. REVISION COMM'N 
REPORTS 1679 (1976) 

107. Nonprofit Corporation Law, 13 CAL. 
L. REVISION COMM'N REPORTS, 
2201 (1976) 

Action by Legislature 

Enacted. Cal. Stats. 1976, Ch. 73 

Enacted. Cal. Stats. 1976, Ch. 437 

Not enacted. 

Not enacted. 

Enacted. Cal. Stats. 1976,Ch. 145 

Enacted. Cal. Stats. 1976, Ch. 143 

Enacted in part (utility easements). Cal. 
Stats. 1976, Ch. 994 

Enacted. Cal. Stats. 1976, Ch. 144 

Not enacted. But see Cal. Stats. 1977, Ch. 
708, enacting substance of recommenda­
tion in modified form. 

Enacted. Cal. Stats. 1976, Ch. 888 

Enacted. Cal. Stats. 1977, Ch. 232 

Enacted. Cal. Stats. 1977, Ch. 49 

Not enacted. Recommended legislation 
pending in 1977-78 legislative session 
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Recommendation 
lOB. Use of Keepers Pursuant to Writs of 

Execution (MARCH 1977) , 
PuBUSHED AS ApPENDIX III TO 
THIS REPORT 

Action by Legislature 
Enacted. Cal. Stats. 1977, Ch. 155 

109. Attachment Law-ElTect of Bank- Enacted. Cal. Stats. 1977, Ch. 499 
ruptcy Proceedings; ElTect of Gen-
eral Assignments for the BeneRt of 
Creditors (APRIL 1977), PuBLISHED 
AS ApPENDIX IV TO THIS REPORT 
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March 11, ur17 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LECISLATIJRE OF CALIFORNIA 

The California Law Revision Commission was directed by 
Resolution Chapter 43 of the Statutes of 1974 to study all aspects 
of the law relating to creditors' remedies. This recommendation 
deals with one aspect of the creditors' remedies study-use of, 
keepers pursuant to writs of execution. 

(51 ) 

Respectfully submitted, 
JOHN N. McLAURIN 
Chsirmsn 





RECOMMENDATION 

relating to 

USE OF KEEPERS PURSUANT TO WRITS OF 
EXECUTION 

Background 
Under both existing and prior law, the provisions for the 

manner of levying on property pursuant to a writ of 
execution incorporate the procedures applicable to levies 
under a writ of attachment, subject to a few exceptions. 
Prior to January 1, 1977, Code of Civil Procedure Section 
688, applicable to levies pursuant to a writ of execution, 
provided in relevant part as follows: 

Shares and interests in any corporation or company, 
and debts and credits, and all other property, both real 
and personal, or any interest in either real or personal 
property, and all other property not capable of manual 
delivery, may be levied upon or released from levy in 
.like manner as like property may be attached or 
released from attachment .... 

This provision incorporated the mandatory two-day keeper 
provisions of subdivision 3 of former Section 542 of the Code 
of Civil Procedure, which read as follows: 

3. Personal property, capable of manual delivery, in 
the possession of the defendant, must be attached by 
taking it into custody. When the personal property is 
used as a dwelling, such as a housetrailer, mobilehome, 
or boat, the same is to be attached by placing a keeper 
in charge of the property, at plaintiff's expense, for at 
least two (2) days~ At the expiration of said period the 
officer shall remove its occupants, and take the 
property into his immediate custody, unless other 
disposition is made by the court or the parties to the 
action. Whenever a levy under attachment or 
execution shall be made on personal property, other 
than money, or a vehicle required to be registered 

(53 ) 
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under the Vehicle Code belonging to a going concern, 
then the officer making the levy must, if the defendant 
con~~nts,place a k~eper in charge of said property 
levied upon, at plaintiff's expense, for at least two days, 
and said keeper's fees must be prepaid by the levying 
creditor. During said period defendant may continue 
to operate in the ordinary course of business at his own 
expense provided all sales are for cash and the full 
proceeds are given to the keeper for the purposes of 
the levy unless otherwise authorized by the creditor. 
Mter the expiration of said two days the sheriff, 
constable, or marshal shall take said property into his 
immediate possession unless other disposition is made 
by the court or the parties to the action. 

When the Attachment Law became operative on January 
1, 1m, Section 688 was revised to read, in relevant part, as 
follows: 

All property subject to execution may be levied upon 
or released from levy in like manner as like property 
may be levied upon or released from attachment, 
except that tangible personal property in the 
possession of the judgment debtor shall always be 
levied upon in the manner provided by Section 488.320. 

The incorporation of Section 488.320 of the Code of Civil 
Procedure in section 688 has led to confusion. Section 
488.320, which provides a general rule for levying on 
tangible personal property in the hands of a defendant 
pursuant to a writ of attachment, reads in relevant part as 
follows: 

(a) Except as otherwise provided by this article, to 
attach tangible personal property in the possession of 
the defendant, the levying officer shall take such 
property into custody. 

The effect of the incorporation of Section 488.320 is that 
tangible personal property in the possession of the 
judgment debtor is required to be taken into custody when 
levied upon pursuant toa writ of execution. Section 488.045 
provides for the manner of taking into custody: 

Except as otherwise provided by statute, where a 
levying officer is directed to take property into 
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custody, he may do so either by removing the property 
to a place of safekeeping or by installing a keeper. 

Neither Section 488.045 nor Section 488.320 explicitly 
authorizes the keeper to permit the operation of a going 

--bushlessor-requires the-keeper to permit the occupants of 
personal property used as a dwelling to remain in possession 
for at least two days. Although subdivision (a) of Section 
488.3601 provides for a keeper levy on inventory of a going 
business or on farm products pursuant to a writ of 
attachment, this provision is not incorporated by the 
reference in Section 688. 

Narrowly construed, the law no longer requires or 
authorizes the use of a keeper to permit the operation of a 
going business after judgment or to permit the occupants of 
personal property used as a dwelling to remain in possession 
for at least two days. Liberally construed, the law may be 
interpreted to permit use of a keeper for a two-day period 
(as under former law relating to levies on a going business 
or personal property used as a dwelling), for a lO-day 
period (as provided in the Attachment Law for a levy on 
inventory of a going business or farm products) , or for some 
other period agreed upon by the parties. 

Recommendation 
Legislation is needed to resolve the interpretive 

problems arising from the provisions discussed above. The 
variation in interpretation of the law pertaining to the use 
of keepers results in a lack of uniformity in the procedures 

1 Subdivision (a) of Section 488.360 provides as follows: 
(a) To attach farm products or inventory of a going business, if the defendant 
consents, the levying officer shall place a keeper in charge of such property for a 
period not to exceed 10 days. During such period, the defendant may continue to 
operate his fann or business at his own expense provided all sales are final and are 
for cash. or the equivalent of cash. For the purposes of this subdivision, payment 
by check shall be deemed the equivalent of a cash payment. The levying officer 
shall incur no liability for accepting payment in the form of a cash equivalent. The 
proceeds from all sales shall be given to the keeper for the purposes of the levy 
unless otherwise authorized by the plaintiff. If the defendant does not consent or, 
in any event, after the end of such l(kJay period, the levying officer shall take such 
property into his exclusive custody unless other disposition is made by the parties 
to the action. At the time of levy or promptly thereafter, the levying offiCer shall 
serve the defendant with a copy of the writ and the notice of attachment. 
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followed in different counties. An interpretation that 
precludes the use of keepers operates to the detriment of 
judgment debtors by depriving them of a grace period 
within which to settle the debt or work out some 
arrangement with the judgment creditor. The elimination 
of a grace period is also detrimental to the interests of the 
judgment creditor who prefers a voluntary arrangement to 
the less ~efficient -aDd-more costly remedy of levy and sale. 
An interpretation that requires levy by use of a keeper for 
a lengthy period of time is undesirable because of the 
considerable expense involved. 

The Commission recommends that the essential features 
of the law in existence before January 1, Urf7, pertaining to 
the use of keepers t{) levy on personal prQperty of a going 
business. and personal property used as. a dwelling, be 
restored except that the keeper should be authorized, 
consistent with the Attachment Law (subdivision· (a) of 
Code of Civil Procedure Section 488.360) , to accept 
payment in the form of a check as weD as:in cash. In order 
to resolve the uncertainty in this area at the earlie$t possible 
time, the proposed legislation should take effect 
immediately upon enactment. 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to amend Section 688 of the Code of Civil 
Procedure, relating to enforcement of judgments, and 
declaring the urgency thereof, to take effect immediately. 

The people of the State of California do enact as foDows: 
SECfION 1. Section 688 of the Code of Civil 

Procedure is amended to read: 
688. (a) All goods, chattels, moneys or other 

property, both real and personal, or any interest therein, 
of the judgment debtor, not exempt by law, and all 
property and rights of property levied upon under 
attachment in the action, are subject to execution. 
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(b) All property subject to execution may be levied 
upon or released from levy in like manner as like 
property may be levied upon or released from 
attachment, except that tangible personal property in the 
possession of the judgment debtor shall always be levied 
upon in the manner provided by SeetteR 188.389. 
subdivision (c). Notwithstanding the provisions of Title 
6.5 (commencing with Section 481.010), service on the 
judgment debtor of a copy of the writ of execution shall 
be made either by personal delivery or by mail to the 
judgment debtor at the· address furnished by the 
judgment creditor. To levy upon any property or debt 
owed to the judgment debtor which is subject to 
execution but for which a method of levy ofattachtnent 
is not provided, the levying officer shall serve upon the 
person in possession of such property· or owing such debt, 
or his agent (1) a copy of the writ of execution and (2) 
a notice that such property or debt is levied upon in 
pursuance of such writ. 

(c) Tangible personalproperty in the possession of the 
judgment debtor shall be levied upon by taking such 
property into custody. Except as otherwise provided in 
this subdivision, where a levying oRicer is directed to 
talee property into custody, the levying oRicer may do so 
either by removing the property to a plilce of safekeeping 
or by installing a keeper. Personal property that is used 
as a dweUing, such as a housetrailer, mobUehome, or 
vessel, shall be leVied upon by placing a keeper in charge 
of the property, at the judgment creditor's expense, for 
at least two days. At the expiration of such period, the 
levying oRicer shall remove the occupants and take 
exclusive custody ·of the personal property used as a 
dweUing, unless other disposition is made by the court or 
agreed upon by thejudgment creditor and the judgment 
debtor. If the judgment debtor consents, personal 
property of a going business (other than money or a 
vehicle required to be registered under the Vehicle 
Code) shall be levied upon byplacing a keeper in charge 
of such property, at the judgment creditor's expense, For 
at least two days. During such period, the judgment 
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debtor may continue to operate in the ordinary course of 
business at the judgment debtors expense provided that 
all sales are final and are for cash or the eqw'valent of 
cash. For the purpose of this subdivision, payment by 
check is the equivalent of cash payment The levying 
oDicer is not liable for accepting payment in the form of 
a cash equivalent. The proceeds from all sales shall be 
given to the keeper for the purposes of the levy unless 
otherwise authorized by the judgment creditor. At the 
conclusion of the penOd during which the business may 
continue to operate, tfte levying oDicer shall take the 
property into exclusive custody unless other disposition is 
made by the court or agreed upon by the judgment 
creditor and the judgment debtor. 

-ter (d) Until a levy, no property shall be affected by 
issuance of a writ of execution or its delivery to the 
levying officer. 

-f6t(e) No levy shall bind any property for a longer 
period than one year from the date of the issuance of the 
execution, except a levy on the interests or claims of heirs, 
devisees, or legatees in or to assets of deceased persons 
remaining in the hands of executors or administrators 
thereof prior to distribution and payment. However, "an 
alias execution may be issued on said judgment and 
levied on any property not exempt from execution. 

-tet(f) Notwithstanding subdivision (a), no cause of 
action nor judgment as such, nor license issued by this 
state to engage in any business, profession, or activity, 
shall be subject to levy or sale on execution. 
~(g) When a check, draft, money order, or other 

order for the withdrawal of money from a banking 
corporation or association, the United States, any state, or 
any public entity within any state, payable to. the 
defendant on demand, comes into the possession of a 
levying officer under a writ of execution, the provisions 
of Section 488.520 are applicable. 
Comment. The amendment of subdivision (b) of Section 688 

is technical. The first sentence of new subdivision (c) continues 
the applicability after judgment of the general rule that tangible 
personal property in the possession of the judgment debtor is 
levied upon by taking it into custody which was formerly 
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incorporated by the reference to Section 488.320 in subdivision 
(b) of Section 688. The second sentence of new subdivision (c), 
which provides for the levying officer's discretion in the manner 
of taking custody, is comparable to Section 488.045 applicable to 
custody under an attachment levy. The third and fourth 
sentences of new subdivision (c) pertaining to a levy on personal 
property used as a dwelling continue the second and third 
sentences of subdivision 3 of former Section 542 (as in effect on 
December 31, 1976). The fifth, sixth, ninth, and tenth sentences 
of new subdivision (c) of Section 688 continue the substance of 
the fourth, fifth, and sixth sentences of subdivision 3 of former 
Section 542 (as in effect on December 31, 1976). The provision 
in the fourth sentence of subdivision 3 of former Section 542 
requiring· prepaYment of the keeper's fees by the judgment 
creditor has not been continued in new subdivision (c) of Section 
688 because it was surplus in view of the general provisions for 
prepayment of fees. See Govt. Code §§ 6100,24350.5. The seventh 
and eighth sentences of new subdivision (c) of Section 688 are 
comparable to a portion of subdivision (a) of Section 488.360 
(attachment levy on farm products and inventory of going 
business) and change former Section 542 by permitting payment 
in the form of a check. 

Subdivisions of Section 688 formerly designated (c)-(f) have 
been renumbered as subdivisions (d)-(g). 

SEC. 2. This act is an urgency statute necessary for the . 
immediate preservation of the public peace, health, or 
safety within the meaning of Article IV of the Constitution 
and shall go into immediate effect. The facts constituting 
such necessity are: 

An amendment of Section 688 of the Code of Civil 
Procedure which became operative on January 1, 1977, has 
created uncertainty as to whether personal property of a 
going business levied on pursuant to a writ of execution 
must, if the judgment debtor consents, be levied upon by 
placing a keeper in charge of the property levied upon for 
a limited period of time. Because this uncertainty is likely 
to lead to a lack of uniformity in the procedures followed 
in the various counties and may operate to the detriment 
of judgment debtors by depriving them of a grace period 
within which to work out some arrangement with the 
judgment creditor which will avoid seizure of the property 
of the business, it is necessary that this act take effect 
immediately. 
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To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The California Law Revision Commission was directed by 
Resolution Chapter ~ of the Statutes of 1972 to study the subject 
of creditors' remedies. This recommendation deals with one 
aspect of creditors' remedies-the effect on attachment of 
bankruptcy proceedings and general assignments for the benefit 
of creditors. 

The Commission does not view this recommendation as a final 
disposition of the problems in this area of the law. The 
Commission plans to make a study of the law relating to general 
assignments for the benefit of creditors, particularly in light of 
reports of abuses under existing law. The Commission is also 
aware that revision of its recommended legislation will probably 
be necessary when the United States Congress passes legislation 
revising the bankruptcy laws of the United States. 

(63 ) 

Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relsting to 

THE ATTACHMENT LAW 

Effect ()f Bankruptc:y Proceedings 

Effect of General Assignments for the Benefit of 
Creditors 

Background 
Under the Bankruptcy Act, the trustee in bankruptcy 

may have an attachment lien voided in stmimary 
proceedings before the bankruptcy court by showing that 
the defendant was insolvent. when the lien was obtained 
and that the lien was obtained within four months before 
the petition in bankruptcy was filed. l 

Prior to its repeal, Section 542b of the Code of Civil 
Procedure provided' that the lien of the temporary 
restraining order obtained in connection with an 
attachment terminated upon the filing by the defendant of 
a petition in bankruptcy.1 This provision was not continued 
in the Attachment Law,3 making it necessary for the trustee 
in bankruptcy to initiate proc~clings to obtain an 'order 
I Bankruptcy Act ,67a(I),l1 U.S.C., 1117 (a) (1) (1970), provides as foUows: 

Every lien against: the property of a person obtained,by attachment, judgment, 
levy, or otller legal or equitable process I)r ~ within four months before 
the &ling of a petition initiating a proceeding un_this Act by or ~ such 
person shall be deemed null and void (a) if at the time when ~h lien was obtained 
such person was insolvent or (b) if such lien was sought and permitted in fraud 
of the provisions of this Act: ProricltJd, however, n..t if sUch person is not finally 
adjudged a bankrupt in any proceeding under this Act and if ~ arrang~t or 
plan is prOpoIed and conRrmed, ~h lien shaD be deemed . reiristated with the 
same effect' as if it had not been nUIIiAed and voided. 

See Bankruptcy Act 1 67a(3)-(4),11 U.S.C. U07(a) (3)-(4) (1970); 4W. Collier, 
BankruptcY .67.15[1] (14th ed. 1975); E. Jacbon, California Debt Collection Practice 
U9.116-9.117 (Cal. COot. Ed. Bar 1968). The Hen may also be preserved for the 
benefit of the bankrupt's estate. Bankruptcy Act ,67a(3), 11 U.S.C. '1I17(a) (3) 
(1970). 

I Code Civ. Proc. '1S42b, added by 1~ Cal. Stats., Ch. 550, , 19, was repealed by 1974 
Cal. Stats., Ch. 1516. , 1211$ Mmended 1975 Cal. Statl., Ch. 000. ,2 (operative Jan. I, 
1977). 

3 1974 Cal. Stats., Ch. 151611$ amended 1975 Cal. Statl., Ch. 9JIO,' 2 (codified as Code Civ. 
Proc. U 481.010-492.(90) (operative Jan. I, 1977). 

3-75996 ( 65 ) 
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declaring void the lien of a temporary protective order 
issued under the Attachment Law.· 

Former Section 542b also provided for the termination of 
the lien of the temporary restraining order upon the 
making by the defendant of a general assignment for the 
benefit of creditors, a less formal and less expensive 
alternative to bankruptcy.s The Attachment Law did nqt 
continue this provision.6 

Recommendations 
The Commission recommends that a new chapter be 

added to the Attachment Law to deal with the effect of 
bankruptcy proceedings and general assignments for the 
benefit of creditors. 

Under the proposed chapter, the . lien ,of a temporary 
protective order or of an attac~rit .automatically 
-terminates if it was created Within four inonths before the 
date a petition in bantouptcy is filed by, or against the 
defendant or the defendant makes a general assignment1 
for the benefit of creditors.8 Terminating such preferential 

• See also Code Civ. Proc. f 486.110 (lien of temporary protective order). 
a See generally D. Cowans, Bankruptcy Law and Practice §83 (1963); Shapiro, 

Assignment for' the JJenelit of Creditors, in California Remedies for Unsecured 
Creditors 429 (Cal. Cont. Ed. Bar 1957); Comnient, AssignIDents for the BeneRt 01 
Credits" in Cslifomill: A Proposed Revision 01 IneJT«:tuBJ Statutory Provisions, 6 
U.C.LA. L Rev. 573 (19159). It should also be noted that the making of a general 
assignment for the benefit of creditors is an act of bankruptcy. Bankruptcy Act f 3a, 
11 U.S.C. U1(a) (1970). 

• It should be noted, however, that Code of Civil Procedure section486.0t0 permits the 
coutt to fashion a temporary protective order containtng "such provisions as the 
court determineS would be in the interest of justice and equity to the parties." This 
general language would appear to authorize a temporary protective order that would 
permit a general assignment for the be~t of creditors. 

T Unde.: the recommended statute, the general assignment must assign all the 
defendant's transferable assets that are not exempt &om execution for the benefit of 
all the defendant's creditors, and it may not create any preferences among creditors. 

8 The recommended statute would not terminate an attachment lien in California if 
there is an attachment . lien existing under the law of another state which is not 
terminated. If there are creditQrs in several states, it would be unfair to the creditor 
attaching in California to void his or her attachment lien when the attachment liens 
obtained by creditors in other states would not be similarly voided. This inequality 
of treatment results because the recommended statute, unlike the Bankruptcy Act, 
would void liens which were obtained when the defendant was not insolvent and 
because, where the lien is voidable under the Bankruptcy Act, the lien is actually void 
only if the trustee obtains a court order. declaring the lien void. Similarly, many states 
do not provide for the termination of attachment liens upon the making of a general 
assignment. It should be noted, however, that the laws of several other states provide 
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liens as a matter of state law furthers the policy favoring 
procedures generally designed to distribute the debtor's 
assets ratably and also eliminates the need for proceedings 
in bankruptcy to obtain an order declaring such liens void.9 

The new chapter provides an orderly procedure through 
which an assignee under a general assignment for the 
benefit of creditors or a trustee in bankruptcylO may obtain 
the release of property levied upon where the· lien is 
terminated. The plaintiff in the action in which the 
attachment has been issued is given notice and a lO-day 
period within which to object to the release of the property. 
In the alternative, the person seeking· release of the 
property may obtain its immediate release by-giving a bond 
in the amount of. the plaintiff's attachment lien which 
indemnifies the plaintiff against any damages arising out' of 
an improper release. 

The new chapter provides that the assignee under the 
general assignment for the benefit of creditors is 
subrogated to the rights of the attaching creditor. ~ will 
prevent the termination of the attachment lien by the 
making of a general assignment from benefiting a 
lienholder whose lien was subordinate to that of the 
attaching creditor.but superior to the rights of the assignee, 
such as a secured party who obtained the security interest 
after the attachment but before the making of the general 
assignment. 

The new chapter, like the Bankruptcy Act, provides for 
the reinstatement of terminated liens where the defendant 
is finally adjudged not to be a bankrupt and no arrangement 
or plan is P!~:P~~~.c!~~_ ~~~!i'd.l1 An analogous provision 

for voiding certain ueiis upon the maldng of a ieneral assignment. N.J. Stat. Ann. 
UA:I9-3 (West 1952); N.Y. Debt. &: Cred. Law 115(&) (McKinney Supp. 19'17); 
N.C. Gen. Stat. ,23-3 (1965); Tenn. COde Ann. '47-13-116 (1964). 

• The termination under state law would not tab pJ8Ce where the trustee in bankruptcy 
obtains a court order preserving the lien for the beDe8t ohhe estate under Section 
67a(3) of the Bankruptcy Act, 11 U.s.C.' 10'7(a)(3) (1970). 

10 Where a receiver has been appointed in bankruptcy or there is a debtor in possession, 
. such penon should also be authorized to apply for the relefuecf the property as a 

corollary of the power to void • lien under the Bankruptcy Act. See Bankruptcy Act 
,2a(3),l1 U.S.C. Ul(a) (3) (1970) (receiver) and ,,67a(3), 188, 342, 11 U.S.c. 
'U0'7(a) (3),1588, 741 (1970) (debtor in possession). 

II See Bankruptcy Act ,67a(I), 11 U.s.c. , 10'7(a) (1) (1970), quoted in note 1 supra 
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of the new chapter provides that a lien under the 
Attachment Law which was terminated by the making of 
a general assignment is reinstated where the general 
assignment is set aside otherwise than by the filing of a 
proceeding under the National Bankruptcy Act. 

Proposed Legislation 
The Commission's recommendation would be 

effectuated by enactment of the following measure: 

An act to add Chapter 13 . (commencing with Section 
493.010) to Title 6.5 of Part 2 of the Code of Civil Procedure, 
relating to attachment. 

The people of the S(ate of C~/ifor¢~ do 'enact as follows: 
,'. . 

Code of Civil Procedure §§ 493.010-493.060 (added) 
SECTION 1. Chapter 13 (commencing with' Section 

493.010) is added to TItle 6.5 of Part 2' of the Code of Civil 
Procedure, to read: 

CHAPTER 13. EFFECf OF· BANKRUPfCY 
PROCEEDINGS AND GENERAL 

ASSIGNMENTS FOR mE 
. BENEFIT OF CREDITORS 

§ 493.010. "Gelleral assignment for the benefit of 
creditors" defined 

493:010. As used in this chapter, "general assignment for 
the benefit of creditors'· means an assignment which 
satisfies all of the following requirements: 

(a) The assignment is an assignment of all the 
defendanfs assets that are transferable and not exempt 
from execution. 

(b) The assignment is for the benefit of all the 
defendanfs creditors. 

(c) The assignment does not itself create a preference of 
one creditor or class of creditors over any other creditor or 
class of creditors, but the assignment may recognize the 
existence of preferences to which creditors are otherwise 
entitled. 
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Comment. Section 493.010 defines "general assignment for 
the benefit of creditors" so as to limit the application of the 
provisions of this chapter for the termination of the lien of a 
temporary protective order or of attachment upon the making 
of a general assignment. This section reflects the policy that an 
attaching plaintiff should not lose the attachment preference as 
against an assignment for the benefit of creditors unless the 
assignment is designed to distribute all of the defendant's 
transferable nonexempt assets ratably among all creditors. The 
provision that the assets must be transferable recognizes that 
some property, such as a lease which is subject to a condition that 
it may not be transferred without the consent of the lessor, may 
not be assignable; such property need not be included in a 
"general assignment _ for the benefit of creditors" under this 
section. ~ Medinah Temple Co. v. Currey, 162 Ill. 441, 44 N.E. 
839 (1896); 16 Cal. Jur.3d Creditors'Rights§ 62,at41~ (1974); 
Shapiro, Assignment for the Benefit of Creditors, in. C8lifomia 
Remedies for Unsecured Cred1tors 461 (Cal. Cont. Ed. Bar 1937). 
The general assignment for the benefit of creditors may not 
create preferences if it is to have the effect of terminating a lien 
under the Attachment Law. This rule is not violated by the 
recognition of preferences that are not created by the 
assignment, such as, for example, prior secured interests, wage 
claims, prior execution liens, or tax claims. 

§ 493.020. General assignment for the benefit of creditors 
not precluded 

493.020. Notwithstanding any other provision of this 
title, the defendant may make a general assignment for the 
benefit of creditors. 

Comment. Section 493.020 makes clear that, regardless of the 
terms of any writ of attachment, temporary protective order 
(Sections 486.010-486.110), pr turnover order (Section 482.08Q), 
the defendant may make a general assignment for the benefit of 
creditors. Section 493.020· and the remainder of Chapter 13 
reflect the policy favoring general assignments for the benefit of 
creditors (which contemplate the ratable distribution to 
creditors of the assignor's assets) over attachment (which 
permits an unsecured creditor to establish a priority over other 
unsecured creditors). 
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§ 493.030. Termination of lien of temporary protective 
order or attachment 

493.000. (a) The making of a general assignment for the 
benefit of creditors terminates a lien of a temporary 
protective order or of attachment if the lien was created 
within four months prior to the making of the general 
assignment. 

(b) The filing of a petition initiating a proceeding under 
the National Bankruptcy Act by or against the defendant 
terminates a lien of a temporary protective order or of 
attachment if the lien was created Within four months'prior 
to the filing of the petition unless the bankruptcy court 
orders the lien preserved for the benefit of'the bankrupt 
estate. ' 

(c) Supdivisions (a) anc;l (b) do qot apply unless all liens 
of attachment on the defendant's property in other states 
that were created within four months prior to the making 
of a gener$! assignment for the benefit of creditors or the 
filing of a petition iniUating a proceeding under the 
National Bankruptcy Act have terminated. 

Comment. Section 493.030 provides for the termination of 
the lien of a temporary protective order or of an attachment 
upon the making of a general assignment for the benefit of 
creditors (defined in Section 493.010) or the commencement of 
bankruptcy proceedings within four months after the creation of 
the lien. See also Sections 486.090 (expiration of temporary 
protective order), 486.110 (lien of temporary prot~tive order 
from time of service), 488.500 (lien of attachment), 488.510 
(duration of lien of attachment). 

Section 493.030 is derived from a portion of former Section 
542b which provided for the terminatidnof the lien created by 
service of the notice'of attachment hearing and the temporary 
restraining order when the defendant filed a proceeding under 
the Bankruptcy Act or made a general assignment for the benefit 
of creditors. It broadens the former section to ptovide for the 
automatic termination of the lien of attachment, thereby making 
it unnecessary to initiate court proceedings under the 
Bankruptcy Act to have the lien of attachment declared void. 
This principle is also applied where the defendant makes a 
general assignment for the benefit of creditors (defined in 
Section 493.010) within the specified time. 
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The last portion of subdivision (b) recognizes that, in some 
cases, the trustee may seek to be subrogated to the rights of a 
lienholder whose lien is deemed null and void. See Bankruptcy 
Act '67a(3), 11 U.S.c. 'l07(a) (3) (1970). See also Section 
493.060. 

Subdivision (c) prevents the termination of attachment liens 
under this section in a case where attachment liens on the 
defendant's property in other states are not terminated .. This 
provision. recognizes that, in another state, the lien may not be 
voided under Section 67a(l) of the Bankruptcy Act, 11 U.S.c. 
, 107 (a) (1) (1970), or under the applicable laws in that state 
relating to general assignments for the benefit of creditors. For 
example, if the law relating to general assignments in another 
state dOes nofprovide for the termination of an attachment lien 
in that state, the making of a general assignment would not 
terminate the attachment lien in California if there· is an 
attachment lien on the defendant's property located elsewhere 
that would not be terminated. Similarly, if the trustee in 
bankruptcy does not obtain a court order voiding an attachment 
lien in another state, an attachment lien in California will not be 
automatically terminated under. subdivision ·(b) of this sectiOn. 

This chapter does not affect other provisions voiding liens 
arising under this title. See, e.g., Ins. Code' 1034 (voidable 
preferences in inSOlvency proceedings applicable to insurers). 

§ 493.040. Release of attachment 
493.040. (a) Where a lien of attachment terminates 

pursuant to Section 493.030, the assignee under a general 
assignment for the benefit of creditors or, in the case of a 
bankruptcy, the trustee, receiver, or the debtor in 
possession if there is no trustee or receiver, m~y secure the 
release of the attachment by filing with the levying officer 
a request for release of attachment stating the grounds lor 
release and describing the property to· be released,. 
executed under oath, together with a copy thereof. 

(b) In the case of an assignee, the request shall include 
two copies of the general .. assignment for the benefit of 
creditors. 

(c) In the case of a trustee, receiver, or debtor in 
possession, the request shall include a certified copy of the 
petition in bankruptcy, together with a copy thereof. 
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(d) If immediate release of the attachment is sought, the 
request shall be accompanied by an undertaking to pay the 
plaintiff any damages resulting from an improper release of 
the attachment, in the amount of the plaintiff's claim to be 
secured by the attachment, executed by a corporate surety 
possessing a certificate of authority from the Insurance 
Commissioner as prOvided by Section 1056. 

(e) Within five days after the filing of the requ~t for 
release of attachment, the levying officer shallJllail to the 
plaintiff: ' , 

(1) A ~opy of the request for release oftheattac~ent, 
including the copy of the document filed pur.su@t to 
subdivision (b) or (c). 

(2) If an undertaking has not been .,given, a notice that 
the attachment will be released pursuant to the request for 
release of attachment unless, dtherwise ordered bya court 
within 10 days after the date of mailing the'Dotice. 

(3) If an undertaking has been given, ,s: notice that the 
attacJiment has b~n rele~ed~' , ;' " " ,', ' 

(f) Unless otherWise ordered by a court, if', an 
undertaking has 'o()t been given, ,the leVfi:ng ofB.Cer$hall 
release the attachme,nt purswm,.f .to.tbe,t~ues~ for rel~ 
of attachment after the expiration of 10 days from the date 
of mailing the papers referred to in sulxUvi$i9Jl (e)~tQ the 
plaintiff. If an undertaking has bee.~, given, the' levyipg 
officer shall immediately release the,a~hment PUf..s~t 
to the request for release of atta(:hment.,! " ' .' , 

(g) Where the attached PJDpert)r, p$S been taken, mt~ 
custody, it shall be released. to the pers~ maldDg the 
request for release of attachIDent or somei: o,tberperson 
designated in the. request. Where. the attac~e~ prpper~ h~ 
not been taken into custody, it s~ be released~; proYid~4 
in subdivision (c) of Section 4Sa.560. " ' 

(h) The levying officer is, ~ot liable for releasing, an 
attachment in accordance with this section ,nor is any other 
person liable for acting in conformity with the rele~e. 

Comment. Section 493.040 provides a proce,c;l\1l'e for releasing 
property from an attachment the lien of which has terminated 
pursuant to Section 493.030. Under Section 493.040, the levying 
officer is provided with sufficient information to dispose of the 
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attached property in an expeditious and orderly manner. By 
'giving the plaintiff notice before the release takes place, the 
plaintiff in an appropriate case is able to protect his or her 
interests in preserving the attachment priority. In the 
alternative, where the person seeking release has given a proper 
undertaking, the property is released from attachment 
immediately and the plaintiff is protected by the undertaking in 
the amount of the plaintifFs claim to be secured by the 
attachment. Under the release provisions of Section 488.560 (c) , 
which are incorporated by Section 493.040 (g) , garnishees are 
informed that they are relieved of the duties and liabilities of a 
garnishee arising from service of the notice and writ of 
attachment. ,Subdivision (h) protects persons acting in 
conformity; with the release, provisions of this section and is the 
same as Section 488.560 ( d). 

, 493.050. Reinstatemel)t' of lien 
493'.050~ (8) 11te lien 'of a temporary p.ro~e~tive order or 

of attachment, which has terminated p~sqant to Section 
493;030, is reinstated with the same effect as if it had not 
been terminated in the following cases: 

(1) Where the termination is the result of the making of 
a general assignment for the benefit of creditors and the 
general assignment for the benefit of credifors is set 'aside 
otherwise than by the filing of a proceeding under the 
National Bankruptcy ACt. 

(2) ,Where the termirultion is the result of the filing' of a­
petition ini~ting a proceeding under the National 
Bankruptcy Act and the defendant is not finally adjudged 
a banknIpt and no arrangement or pJanis proposed and 
confirmed' under the 'National Bankruptcy Act. 

(3) Where the termination is the result o{ the filing of a 
pe~tiop.· iriitiating a' proceeding u.nder 'the National 
Bankruptcy' Act and the trustee abandoilS property which 
had been subject to the lien of the temporary protective 
order or of attachment. 

(b) The period from the making of a general assignment 
for the benefit of creditors until reinstatement of the lien 
of the temporary protective order or of attachment is not 
counted in determining the duration of the temporary 
protective order or the lien of attachment. 
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Comment. Section 493.050 provides for reinstatement of the 
terminated lien where the general assignment for the benefit of 
creditors is set aside, the defendant is not finally adjudged a 
bankrupt and no bankruptcy arrangement or plan is proposed 
and confirmed, or the trustee in bankruptcy abandons property 
that had been subject to a terminated lien. Paragraph (2) of 
subdivision (a) is derived from a proviso contained in Section 
67a(l) of the Bankruptcy Act, 11 U.S.c. ~ 107 (a) (1) (1970). 
Paragraph (1) applies this principle to the analogous situation 
where the general assignment for the benefit of creditors fails. 
Paragraph (3) codifies for the purposes of this chapter the 
principle that, after abandonment, the property is restored to its 
former status as if it had never been held by the trustee. See 
Pounds v. Chicago Ins. Co., 298 So.2d 134 (La. Ct. App. 1974). 

Subdivision (b) provides for the tolling of the running of the 
effective periods of the temporary protective order under 
Section 486.090 and the lien of attachment under Section 488.510 
when the defendant makes a general assignment for the benefit 
of creditors. Federal law provides for the tolling of state statutes 
of limitation upon the filing of a petition in bankruptcy. 

- Bankruptcy Act ~ llf, 11 U.S.C. ~ 29(f) (1970); Booloodian v. 
Ohanesian, 13 Cal. App.3d 635, 91 Cal. Rptr. 923 (1970) (tolling 
of period of attac~nt lien under former Section 542b). Note 
that the effective date of the lien of the reinstated attachment 
may relate back to the date of service of a temporary protective 
order as provided in Section 488.500. 

§ 493.060. Assignee subrogated to rights of plaintiff 
493.060. Upon the making of a general assignment for 

the benefit of creditors, the assignee is subrogated to the 
rights of the plaiJitiff under the temporary protective order 
or attachment. 

Comment. Section 493.060 subrogates the assignee under the 
general assignment for the benefit of creditors to the rights of the 
attaching plaintiff in order to prevent the termination of the lien 
of the temporary protective order or of attachment from 
benefiting a lienholder whose lien was subordinate to the 
plaintiff's lien but whose lien is not terminated by the making of 
the general assignment. Hence, where the plaintiff has attached 
property of the defendant and the property later becomes 
subject to a security interest, a general assignment by the 
defendant gives the assignee the priority of the attaching 
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plaintiff whose lien is terminated by Section 493.030 (a). Without 
this provision, the secured party whose interest would otherwise 
be prior to the assignee's would move up in the line of priorities 
and the termination of the attachment lien would benefit the 
secured party rather than the entire estate under control of the 
assignee. This provision is analogous in effect to the provision in 
the Bankruptcy Act which permits the trustee to be subrogated 
to the rights of a lienholder whose lien is void. See Bankruptcy 
Act f67a(3), 11 U.S.C. f 107 (a) (3) (1970). 





APPENDIX V 

REPORT OF SENATE COMMITTEE ON JUDICIARY 
ON ASSEMBLY BILL 13 

In order to indicate more fully its intent with respect to Assembly 
Bill 13, the Senate Committee on Judiciary makes the following 
report. 

Assembly Bill 13 was introduced to effectuate the 
Recommendation of the California Law Revision Commission 
Relatillg to Damages in Action for Breach of Lease, 13 Cal. L. 
Revision Comm'n Reports 1679 (1976). The following new comment 
and revised Law Revision Commission r.omment reflect the intent 
of the Senate Committee on Judiciary in approving Assembly Bill 13. 

Code of Civil Prodecure § 1952 (amended) 
Comment. Subdivision (b) of Section 1952 is revised to make 

clear that the bringing of an unlawful detainer proceeding does not 
affect the lessor's right to bring a separate action for relief under 
Sections 1951.2, 1951.5, and 1951.8 unless the unlawful detainer 
proceeding has become an ordinary civil acticn and the lessor has 
amended the complaint to state a claim for damages not recoverable 
in the unlawful detainer proceeding. The lessor may, of course, elect 
not to so amend the complaint and instead to prosecute the unlawful 
detainer proceeding to judgment and to bring a separate action for 
relief under Sections 1951. 2, 1951.5, and 1951.8 ifthe lessor has a cause 
of action for such relief. 

Code of Civil Procedure § 1952.3 (added) 
. Comment. Section 1952.3 relates to an unlawful detainer 

proceeding that has become an ,ordinary civil action. . 
. The provision of subdivision (a) that delivery of possession of the 

property ~o the lessor converts an unlawful detainer proceeding into 
an ordinary civil action codifies prior case law. If the lessee gives up 
possession of the property after commencement of an unlawful 
detainer proceeding, "the action thus becomes an ordinary one for 
damages." Union Oil CO. J: Chandler, 4 Cal. App3d 716,122, 84 Cal. 
Rptr. 756, 760 (1970). This is true where'possession is given up 
"before the trial of the 1,1Olawful detainer action." Green v. Superior 
Court, 10 Cal. 3d 616. 633 n;18. 517 P.2d 1168. 1179 n.18. III Cal. Rptr . 

. 704,715 n.18 (1974), Accord, Erbe Corp. v. W. «B. Realty Co., 255 
Cal. App.2d 773. 778, 63 Cal Rptr. 462 • .465 (1967); Turem v. Texaco, 
Inc., 236 Cal. App.2d 758. 763, 46 Cal. Rptr. 389.392 (1965). In this 
situatio~. the rules designed to preserve the summary nature of the 
proceeding are no longer applicable. See, e.f(., Cohen v. Superior 
Court, 248 Cal. App.2d 551, 553-554, 56 Cal. Rptr. 81~. 815-816 (1967) 
(no trial precedence when possession not in issue); Heller v. 
Melliday, 60 Cal. App.2d 689. 696-697. 141 P.2d 447, 451-452 (1943) 
(cross-complaint allowable after surrender). The limitation of 
Section 1952.3 to unlawful detainer proceedings is not intended to 
preclude application of rules stated in the section in forcible entry 
or forcible detainer cases. 

(77 ) 
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Paragraph (1) of subdivision (a) makes clear that, when the 
statutory conditions for the application of Section 1951.2 are met, the 
damages authorized by that section are among the remedies 
available to the lessor when an unlawful detainer proceeding has 
been converted to an ordinary civil action. The paragraph serves, 
among other purposes, the salutary purpose of avoiding multiplicity 
of actions. The statutory conditions for the application of Section 
1951.2 are that there be a lease, breach of lease by the lessee. and 
either abandonment by the lessee before the end of the term or 
termination by the lessor of the lessee's right to possession. See Civil 
Code ~ 1951.2 (a). The lessor is not required to seek s~ch damages in 
the unlawful detainer proceeding which has been thus converted but 
may elect to recover them in a separate action. See Civil Code 
§ 1952(b). '. 

If damages for loss·of rent accruing after' judgment are sought by 
the lessor pursuant to paragraph (3) of subdivision (a) of Section 
1951.2. the additional conditions of subdivision (c) of that section 
must be met. And.' if the lessor seeks such damages or any other 
damages not recoverable in the unlawful detainer rroceeding• the 

. last portion of paragraph (1) of subdivision (a) 0 Section 1952.3 
requires the lessor to amend the complaint so that possession of the 
property is no longer in issue and to state a claim for such damages. 
If the case is at issue, the lessor's application for leave to amend is 
addressed to the discretion of the court. See Code Civ. Proc. § 473. 
The court is guided by a "policy of great liberality in permitting 
amendments at any stage of the proceeding . . ." 3 B. Witkin. 
California Procedure, Pleading § 1040, at 2618 (2d ed. 1971). If the 
lessor makes the election so to amend the complaint, the leSsor loses 
.the right to bring a separate action for relief under Sections 1951.2. 
1951.5, and 1951.8. See Section 1952(b). 

When the defendant has delivered possession of the property to 
the lessor. the defendant is no longer subject to the restrictive rules 
of unlawful detainer pleading and may cross-complain. whether or 
not the lessor has amended the complaint. See subdivision (a) (2). 
Mere delivery of possession does not, however, extend' the 
defendant's time to plead 5ince such time is necessarily determined 
by the form of th(> complaint. Thus. as subdivision (b) makes clear, 
the defendant's response must· be filed within the time prOVided for 
unlawful detainer proceedings-see Code Civ. Proc. §§ 1167, 1167.3 
(five days)-unless the lessor amends the complaint so that 
possession is no longer in issue in the case. See subdivision (a) (1). If 
the complaint is so amended. the defendant has Ii right to' ariswer 
"within 30 days after service thereof' or within such time as the court 
may allow. Code Civ. Proc. §§ 471.5.586. . 

The defendant is not obliged to "allege in a cross-complaint any 
related cause of action" (Code Civ. Proc. § 426.30) unless after 
delivering . possession to the lessor the defendant files a 
cross-complaint, or files an answer or an amended answer, in 
response to the amended complaint. See subdivision (a) (2). This 
limitation of the application of the compulsory cross-complaint 
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statute will protect the defendant against inadvertent loss of a 
related cause of action. 

Once the defendant's default has been entered on the unlawful 
detainer complaint, whether before or after possession of the 
property has been delivered to the lessor, the case will thereafter 
remain an unlawful detainer proceeding unless the default is set 
aside or the lessor amends the complaint to open the default. See 
subdivision (C). If the defendant moves to have the default set aside, 
the motion is addressed to the discretion of the court. See Code Civ. 
Froc. § 473; M. Moskovitz, P. Honigsberg & D. Finkelstein, Califomia 
Eviction Defense Manual § 7.7, at 53 (l971). If the lessor amends the 
complaint in some substantial way, the default may be waived. The 
amended complaint is said to open the default. See 4 B. Witkin 
California Procedure, Proceedings Without Trial § 147, at 2809 (2d 
ed. 1971). . .. 

Subdivision (d) makes clear that Section 1952.3 has no effect on 
existing law with respect to unlawful detainer proceedings where 
possession remains in issue. In such proceedings, there are a number 
of affirmative defenses the defendant is permitted to raise. See, e.g., 
Green v. Superior Court, 10 Cal.3d 616, 517 P.2d 1168, III Cal. Rptr. 
704 (1974); Abstract Investment Co. v. Hutchinson, 204 Cal. App.2d 
242,22 Cal. Rptr. 309 (1962). . 
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REPORT OF SENATE CO~MITTEE ON JUDICIARY 
ON ASSEMBLY BILL 85 

In order to indicate more fully its intent with respect to Assembly 
Bill 85,. the Senate Committee on Judiciary makes the following 
report. 

Assembly Bill 85 was introduced to effectuate the 
Recommendation of the California Law Revision Commission 
Relab·ng to Sister State ,\lone), Judgments, 13 Cal. L. Revision 
Comm'n Reports 1669 (1976). Except for the revised comments set 
out below, the Law Revision Commission comments to the various 
sections of Assembly Bill 85 reflect the intent of the Senate 
Committee on Judiciary in approving the various proviSions of 
Assembly Bill 85. . . 

The following revised comments also reflect the intent of the 
Senate Committee on Judiciary in approving Assembly Bill 85. 

Code of Civil Procedure § 1710.15 (amended). 
Application for entry of judgment 

Comment Section 1710.15 is amended to provide the manner of 
claiming interest on the sister state judgment. Paragraph (3) of 
subdivision (b) makes clear that the rate of interest applicable to the 
sister state judgment when a California judgment is entered under 
this chapter is the applicable rate under the law of the sister state but 
not at a rate in excess of seven percent per annum. This continues 
prior law except that, under prior law, ~here was no seven-percent 
maximum on the rate of interest allowed. See Parnham v. Parnham, 
32 Cal. App.2d 93, 89 P.2d 189 (1939). 

Code of Civil Procedure § 1710.25 (amended). 
Entry of judgment . 

Comment Section 1710.25 is amended to provide that the clerk 
enters the judgment based on the aggregate of the principal amount· 
of the sister state judgment and the interest which has run thereop 
(subject to a seven-percent maximum rate) under the laws of the 
sister state as stated in the judgment creditor's application. See 
Section 1710.15. In addition, the amendment makes clear that the 
judgment entered in this state includes the fee for filing the 
application under this chapter. 

The second sentence of subdivision (b) makes clear that, after 
entry of the California judgment, interest runs thereon at the legal 
rate (seven percent per annum) applicable to money judgments 
initially rendered in California. See Cal. Const., Art. XV, § 1; Section 
1710.35 (upon entry, judgment has same effect as judgment of 
superior court). Costs of enforcing the judgment incurred after entry 

(81 ) 
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of the California judgment are recoverable in the usual manner. See 
Section 1033.7 (memorandum of costs). ' 

Code of Civil'Procedure § 1710.40 (amended). 
Vacation of judgment 

Comment. Subdivision (a) of Section 1710.40 is amended to make 
clear that the judgment debtor may seek to have the judgment 
entered in California vacated on the ground that the amount of 
interest allowed on the sister state judgment is incorrect. 

Subdivision (c) is new. The first sentence of subdivision (c) makes 
clear that the, court ~ay ~nt«:r a diff~rent judgme~! in-llPpropriate 

. cases. e.g., wh!!r~ the pnnclpaJ" am9t:mt Of the Judgment or the . 
interest thereOit has been incorrectly stated but it is clear that the 
judgment creditor is entitled to a judgment in California in a 
different aIIiount. Compare Section 663. .. . 

The·seCond sen~n~ qf S\1bdiVisiori(c) rnakesclelfrthatthe court 
mustniake flndings,if ~gs.aretequeste(l:unJeS$ tge judsfi!~ as 
entered iriCiUitorilia'is for $1.000 or less. The $1~OOO or less elClusion 
is drawn from the comparable exclusion found in Section 632. 
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September 8, 1977 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Eminent Domain Law was enacted in 1975 on 
recommendation of the California Law Revision Commission. 
Pursuant to legislative authority of Resolution Chapter 130 of the 
Statutes of 1965, the Commission has maintained a continuing 
review of condemnation law and procedure to determine 
whether any technical or substantive changes are necessary. 

As a result of this continuing review, the Commission submits 
herewith a recommendation with regard to legislation clarifying 
the circumstances under which a resolution of necessity may be 
reviewed by writ of mandate. The recommended legislation 
would provide for such review by ordinary mandamus pending 
commencement of an eminent domain proceeding. Thereafter, 
the resolution would be subject to review only in the eminent 
domain proceeding itself unless the interests of justice otherwise 
require. 

(85 ) 

Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relating to 

REVIEW OF RESOLUTION OF NECESSITY BY 
WRIT OF MANDATE 

A public entity may not commence an eminent domain 
proceeding until its governing body has adopted a 
resolution of necessity.l The findings and determinations 
made in such a resolution are conclusive in the eminent 
domain proceeding! except to the extent they were 
influenced or affected by gross abuse of discretion by the 
governing body.3 

The validity of the resolution of necessity itself may be 
subject to direct attack, apart from its evidentiary effect in 
an eminent domain proceeding. A resolution procured by 
bribery is not valid;· and, in the case of a conflict of interest, 
the resolution is subject to direct attack under the P()litical 
Reform Act of 1974.5 Attacks based on formal defects in the 
resolution, which might be made in actions for injunction, 
declaratory relief, or writ of mandate,6 are seldom 
successful since the defects are easily correctable by 
amendment or comparable action.7 

The extent to which an attack on the validity of the 
resolution may be made by writ of mandate is not clear.8 

The adoption of a resolution of necessity by the governing 
body is legislative rather than quasi-judicial in nature9 and 
I Code avo Proc. § l245.22O .. 
I Code Civ. Proc. § 124:i.2l5O(a). In the case of an extraterritorial condemnation, the 

resolution is supported by a presumption affecting the burden of producing 
evidence. Code avo Proc. § 1245.250(b). 

3 Code Civ. Proc. § 124:i.255. 
• Code Civ. Proc. § 1245.270. 
s See Govt. Code § 91003(b). 
• See Califomia avil Writs § 5.4, at 65 (Cal. Cont. Ed. Bar 1970). 
7 Condemnation Practice in California § 6.23, at 138 (Cal. Coot. Ed. Bar 1973). See also 

Code avo Proc. § 1260.120(c) and Comment thereto (conditional dismissal subject 
to corrective or remedial action). 

8 The Comment to Code of avil Procedure Section l245.255 (as originally enacted) 
states that "the validity of the resolution may be subject to direct attack by 
administrative mandamus (Section 1094.5)," but it would appear that ordinary 
mandamus (Section 1(85) rather than administrative mandamus is the proper 
remedy. 

g See discussions in Peoplev. Chevalier,52Cal.2d299,3(M...(17,340P.2d598.601~ (1959), 
and Wulzen v. Board of Supervisors, 101 Cal. IS, 21, 35 P. 353, 355 (1894). 

(ErT) 
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ordinary mandamus (rather than administrative 
mandamus) has been held to be the proper remedy for 
review of legislative actions.10 A writ of mandate is available 
only where there is no plain, speedy, and adequate remedy 
in the ordinary course of law, 11 and the Eminent Domain 
Law in fact provides a means of attack on the validity of the 
resolution by an objection to the right to take filed in a 
subsequent eminent domainproceeding.lJ 

The adoption of a resolution of necessity, however,~y 
have the effect of clouding title or otherWise hindering the 
full use of the property prior to the time an eminent domain 
proceeding is commenced. 13 During this period, the 
property owner should have available a clear means of 
attacking directly:the validity: of the'resolution. '. 

The Law Revision Commission recommends that it be 
made clear that ordinary,mandamuslis a ,proper ,remedy for 
judicbil rtMew. of the Nalidityiofa;pe~ution Of'necessitY, 
but only prior : to the oommencem~nt ;.oftbe' emilient 
.domain: . proceeding. 14 1hereafter,the !.validity ,iOfthe 
resOlution should 'be. subject: .to attack; pmsuanbi to!, the 
Eminent DOmain . Law. In the ease olha writ ofrmandate 
action pending at the- time . of· commencement of. the 
eminent'domain proceeding, thepropeity oWner mould be 
permitted to prosecute the'writaction to cOJIlpleticm.if the 
interest of justice ~SO-requires .. 

TIiis· reeommenClation •. would eltininate'the'need:,for 
litigation to resolve the issues of the availability of the'iWrit 
of IDaJldateapd.of~proper type 9{ ~dalnJlS. It :would 
help to·limit the potentiaLproJiferationofmultiple·actions 
on the validity issue. It would{jermit the, yputt'by ordinl,U'f 
mandamus to examine the proceedi9gs' befot~ ,;~ the 
governing body to determine whether i~j~tion ;has. been 

10 See Wilson v. Hic:IdeD v~ M~~'" Dist.: • Cal: App.f.cl27,1.63r.~Rptr. 889 
-(1967); BrOCk v; S!Iper(or pmrt; 1(IJ'C8l. 'App.sc1 1ffH. Sli P.2tl !83 (18). 

11 Code Civ.·~. § 1086. . , ' . 

II Code Civ. Proc. § 1250.379(ll).. ..... " . 
IJ A property owner ~ust wlitsb: DlOntbs~.8c:ioptiOn ofdleresolution.before-seeking 

pursuant Jp Code of Civil Procedure Section~.J&Oto. compel the payment of 
damag~ for fail~~ to commence. th~ ~t domain ~. 

14 Limitation of the right to bring a mandamus action after commencement of the 
«mlinent ~ proceedjng would not h!e.~trimentatto the. property owner since 
a successful· challenge. to the validity·of the resolution,in the eminent domain 
proceeding entitles the property owner to compensation for litigation expenses. 
Code Civ. Proc. f 1 .. 610. 
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arbitrary, capricious, or entirely lacking in evidentiary 
support, or whether it has failed to follow the procedure 
and give the notices required by law; it would not, however, 
permit the court to substitute its judgment as to the findings 
and determinations made in the resolution of necessity for 
that of the governing board. IS Finally, the standard· for 
judicial review of the validity of the resolution by ordinary 
mandamus would be analogous to that in a collateral attack 
on the conclusive effect of the resolution in the eminent 
domain proceeding.16 

The." Commission's 'reco$len~~~J1 would" :~' 
eff~ctUatedby ellac~ent ofth~ fo~oWitl.g· me~¢: .'. 

An act to amend Section l~.255oi the "Code of 'CiV'il' 
Proce!:I\1fe, relating to emUlent ;d~~ .. ' . .. . 

'J'lje people of the' StateoPCaJiForni,1l aD' enact as FoDb~: 
..... ' • ,", ,.... • " ; ';; • •• .' ',~ " ~ .'"-' ' :< •••• '; - , 

. :SEcrION 1. . Seetion 1245.255 of" the ,eodeof ,Civil 
Procedure is amended to 'read: ' ,', 
-1245.255. . (a)' The validity pi 1# resolution oJineife8lJity 

adopted by the governing 'body of .tbe pUbfic;'eBtltY 
pursuant to thls article 11 subject to revle~:: \, 'i i' L ' 

/1) Before tlie cqmmeneement oftlie:em~tdotn8in 
~.. . .. 'bW1ii'olmilbdil'M-" .•.... -... t "'~iJnilflJ6. 

~=*":is~Jt#-JsiJ!Cti,~tJ,~fle~fZ~i4l~p¢'Jip~;, .' .' . ti ., (. . " "k; ... !:.:.JI Qic:I,' . ~-4.t.-:.:. . fl'" at - '. ':red uJ?On 11l0 " of! o,fP1)' par....,'. ~, .~ .~:ac o.n . ~~". . 
without pi"(]judice'upon. commen~e.qt .off/le. ewJt!ent 
domain ~. pnlessthe COl¢. deteJ;1lJinesfbgt 
dismi$$al willnotibe m-the,jnterestoljustice. ., '. '. 

(2) After the C01DII)8Rct!pJent; of the emment domain 
proceedlng, by objection to the right totalee pUl'SUBlit'to 
thls title.' . 

11 See Pitts 'v; Periuss, 58 Cal.id 81M, s:J3..;35, m P.id 83, ~; ~ CaI. Rpb'. 19,14-t8 
(1962). -

11 Vnder Code of Civil Procedure Section 1245.255, a resolution of necessity is denied 
evidentiary effect in ~ eminent domain proceeding "to the extent its adoption or 
contents were influenced or affectedhY gross abuse of discretion by the governing 
body." , 
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(b) A resolution of necessity does not have the effect 
prescribed in Section 1245.250 to the e~tent that i~s 
adoption or contents were ipfluenced ,or affected by gross 
abuse of discretion by the governing body. 

(c) Nothing in this section precludes a public entity froIll 
rescinding a, res9lutioll of necessity and adopting a new 
resolution as to the same property S8hjeet subject, after the 
commencement of an eminent domain proceeding, to the 
same consequences as a conditional dismissal of the 
proceeding under Section 1260.120. 

Comment. Subdivision (a) (1) is added to Section 1245.255 to 
make clear that ordinary mandamus (Section 1(85) is an 
appropriate remedy to challenge the validity of a resolution of 
necessity. See Wulz~n v. Board of Supervisors, 101 Cal. 15,21,35 
P. 353,355 (1894); Wilson v. Hidden Valley Mun. Water Dist., 256 
Cal. App.2d 271, 278-81, 63 Cal. Rptr. 889, 893-95 (1967). See also 
Section 1230.040 (rules of practice in eminent domain 
proceedings). Under subdivision (a) (1), the writ of mandate is 
available prior to the time the eminent domain proceeding is 
commenced. Thereafter, the validity of the resolution may be 
attacked in the eminent domain proceeding itself. Subdivision 
(a) (2). See Section 1250.370(a) (no valid resolution of necessity 
as ground for objection to right to take). In the case of a writ of 
mandate action pending at the time of commencement of the 
eminent domain proceeding, the writ action may be prosecuted 
to completion only if the interest of justice so requires. Judicial 
review of the resolution of necessity by ordinary mandamus on 
the ground of abuse of discretion is limited to an examination of 
the proceedings to determine whether adoption of the resolution 
by the governing body of the public entity has .been arbitrary, 
capricious, or entirely lacking in evidentiary support, and 
whether the governing body has failed to follow the procedure 
and give the notice required by law. See Pitts v. Perluss, 58 Cal.2d 
824, 833, 377 P.2d 83, 88, 27 Cal. Rptr. 19, 24 (1962); Brock v. 
Superior Court, 109 Cal. App.2d 594, 605, 241P.2d 283, 290 (1952). 

Subdivision (a) does not purport to prescribe the exclusive 
means by which the validity of a resolution of necessity may be 
challenged. The validity of the resolution may be subject to 
review under principles of law otherwise applicable, such as (in 
appropriate cases) declaratory relief and injunction. The validity 
of the resolution may be subject to attack, in the case of a conflict 
of interest, under the Political Reform Act of 1974 (Govt. Code 
§ 91003(b». See also Section 1245.270 (resolution adopted as a 
result of bribery) . 
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Unlike subdivision (a), subdivision (b) does not provide a 
ground for attack on the validity of the resolution. Subdivision 
(b) provides, apart from the validity of the resolution, a ground 
for attack on the evidentiary effect given a resolution by Section 
1245.250. 

It should be noted that Section 1245.253 may be subject to 
statutory exceptions. See, e.g., Health c!c Saf. Code ff 33368 and 
33500 (conclusive effect of adoption of redevelopment plan). 
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October 6, 1977 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The California Law Revision Commission was directed by 
Resolution Chapter 27 of the Statutes of 1972 to study the subject 
of creditors' remedies, including prejudgment attachment. As a 
result of this directive, the Attachment Law-1974 Cal. Stats., Ch. 
151~was enacted upon Commission recommendation. 

The Commission has maintained a continuing study of the 
Attachment Law to determine whether any substantive, 
technical, or clarifying changes are needed. This 
recommendation is a product of the continuing review. It defines 
the subordinate judicial duties under the Attachment Law that 
may be performed by court commissioners. 

(95 ) 

Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relating to 

USE OF COURT COMMISSIONERS UNDER 
THE ATIACHMENT LAW 

The California Constitution permits the Legislature to 
provide for the appointment of officers such as 
commissioners to perform subordinate judicial duties.} 
Until January 1, 1977, commissioners were authorized by 
statute to issue writs of attachment ex parte or after a 
noticed hearing.2 The Attachment Law,3 which too~ effect 
on January 1, 1977, is silent as to the use of court 
commissioners. 

The Law RevisiQn Commission's original 
recommendation proposing enactment of the Attachment 
Law would have permitted court commissioners to.perform 
alljudicial duties under the law.4 This provision Was deleted 
from'the bill before final passage. As a result, the duties a 
CO\1l"t commissioner may perform under the Attachment 
Law are not clear and are limited by the general statutes 
pertaining to the powers of court commissioners. 5 

. The 
parties may, however, stipulate thatany judicial duty under 
the Attachment Law be performed by a court 
commissioner .6 

1 Cal. Const., Art. VI, 4 22-
I Code Civ. Proc. 44 538.1,538.4 (interim attachment statute), enacted by 1971 Cal. Stats., . 

Ch. 5150, n 9,12, repealed by 1974 Cal. Stats., Ch. 1516, f 12 (operative Jan. 1, urn, 
pursuant to 1975 Cal. Stats., Ch. mo, 4 2). 

3 Code Civ. Proc. 44 481.010-492.090. 
4 Recommendation Relsting to Prejudginent Attachment, 11 Cal. L. Revision Comm'n 

Reports 701, 739, 760 (1973). 
a General powers of superior court commissioners are provided in Code of Civil 

Procedure Section 259. Additional powers of superior court rommjssioners in Los 
Angeles CoWlty are provided by Code of Civil Procedtire Section!59a which is made 
applicable to several other COWlties by Government Code Sections 70141.4-70141.12-
Government Code Section 72190 authorizes municipal court CODnnissioners to 
exercise the powers of superior court commissioners. Court commilsioners are 
empowered to hear and determine certain ex parte motions for orders and writs, to 
approve Wldertakings, and in certain counties to act as judge pro tempore and bear 
uncontested actions and proceedings. See also 1 B. Witkin, California Procedure 
Courts U 223-227, at 4lD-84 (2d ed. 1970). 

8 H appointed and qualified, a commissioner may act as a temporary judge pursuant to 
stipulation of the parties. Cal. Const., Art. VI, f 21; Code Civ. Proc. 4 259a, subd. 4; 
Rooney v. Vermont Investment Corp., 10 Cal.3d 351, 359-00, 515 P.2d~, 302-03,110 
Cal. Rptr. 353, 358-59 (1973). 

(97 ) 
4-75996 
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The question has arisen whether it would be 
constitutionally permissible to authorize court 
commissioners to perform all judicial duties under the 
Attachment Law.7 The Legislative Counsel has given the 
opinion that a provision authorizing court commissioners to 
perform judicial duties under the law "would. be 
constitutional to the extent it authorized the determination 
of preliminary matters, even though contested, and a final 
determination on the merits of an issue in litigation, if 
uncontested. This general rule is subject to the qualification 
that the determination of a contested preliminary matter 
may, depending upon the facts of a particular case, so 
involve the exercise of due process rights that it would be 
required to be made by a judge rather than an officer such 
as a commissioner."8 The Legislative Counsel concluded 
that either preliminary or uncontested matters may be 
appropriately designated subordinate judicial duties by th~ 
Legislature on the authoritY of the California Supreme 
Court's decision in Rooney v. Vermont Investment 
Corporation.9 The Legislative Counsel suggested, however, 
that the determination of a contested exemption claim, 
although a preliminary matter, is a matter that may in some 
cases involve "due process rights" so as to require the 
"exercise of judicial power of the highest degree."lo This 
position is buttressed by recent decisions regarding 
prejudgment remedies rendered by the United States and 
the California Supreme Courts that emphasize the 
importance of the defendant's right to property necessary 
for the support of the defendant and the defendant's 
family. 11 

The Commission has reviewed the judicial duties 
specified in the Attachment Law. It has concluded that the 
7 An outline of the judicial duties specified in the Attachment Law is attached as an 

Exhibit hereto. 
8 Opinion of Cal. Legislative Counsel at 9 (No. 8659, June 16, 1975) (unpublished). 
t 10 Cal.3d 351, 366, 515 P.2d ~, 3f1T, 110 Cal. Rptr. 353, 363 (1973). 
10 Opinion of Cal. Legislative Counsel, SUprB at 9. 
11 See Sniadach v. Family Fin. Corp., 395 U.S. 337,340-42 (1969); Randone v. Appellate 

Dep't,5 Cal.3d 536, 558-63, 488 P.2d 13; 27-32, 96 Cal. Rptr. 709, 723-28 (1971); Blair 
v. Pitchess,5 Cal.3d258, 279, 486 P.2d 1242, 1257, 96 Cal. Rptr.42,57 (1971); McCallop 
v. Carberry, 1 Cal.3d 903, 907, 464 P.2d 122,125,83 Cal. Rptr. 666,669 (1970). Cf. North 
Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 605-06 (1975); Fuentes v. 
Shevin, 4ff1 U.S. 67,88-90 (1972). 
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following matters are not preliminary matters and so may 
not constitutionally be determined by a court 
commissioner: 

(1) Contested motions for determination of liability and 
damages for wrongful attachment. III 

(2) Contested third-party claimS.I3 

(3) Contested actions to enforce a garnishee's liability. I" 

In addition, contested exemption claims, although 
preliminary matters, in manrs cases involve essential rights 
requiring judicial attention; 15 these too, the Commission 
believes, may not constitutionally be determined by a court 
commissioner. The parties may stipulate, however, that 
these matters may be determined by a court commissioner 
as a temporary judge. If 

The Attachment Law should specify the duties that may 
constitutionally be perfonned by a court commissioner. 
This will eliminate the existing doubt and make clear that 
court commissioners may continue to petfonn the types of 
duties they have been successfully performing for a number 
of years under the prior attachment law. It will also 
promote the effiCient, expeditious, and' econoIQical 
administration of the Attachment Law by enabling the 
fullest permissible use of court commissioners. 

The Comrllission's recommendation would be 
effectuated by enactment of the following measure: 

An act to add Section ·482.060 to the Code of Civil 
Procedure, relating to attachment. 

The people of the State of California do enact as follows: 

SECTION'!. Section 482.060 is added to the Code of 
Civil Procedure, to read: 

11 See Code Civ. Proc. ff 490.030, 490.0150. 
13 See Code Civ. Proc. t 488.(MI(), incorporating the procedures of Code Civ. Proc. t 689. 
14 See Code Civ. Proc. t 488.550. 
11 See Code Civ. Proc. ff 482.100, 484.070, 484.3150, 484.3m, 484.530, 485.610, 492.040, 

492.0150. 
16 See Cal. Const., Art. VI, t 21. 
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482.060. (a) Except as otherwise provided in 
subdivision (b), the judicial duties to be performed under 
this title are subordinate judicial duties within the meaning 
of Section 22 of Article VI of the California Constitution and 
may be performed by appointed officers such as court 
commissioners. 

(b) The judicial duties to be performed in the 
determination of the following matters are not subordinate 
judicial duties: 

(1) A contested claim of exemption. . 
(2) A contested motion for deteJ1Ilination of the liability 

and damages for wrongful attachment. 
(3) A contested third-party claim. , 
(4) A contested action to enforce a gamishee'~ liability. 
(c) Nothing in subdivision (b) limits the power ofa court 

to appoint a temporary juqge pursuant to Section 21 of 
Article VI of the California Constitution. 

Comment. Section 482.060 authorizes the use of court 
commissioners to perform judicial duties arising under this title, 
subject to the exceptions noted In subdivisiQn (b). 

Contested exemption claims, described iIi paragraph (1) of 
subdivision (b), may arise under Sections 482.1QO (po~tlevy 
exemption claims based on changed circumstances),. 484.070 
(claim of exemption and notice of opposition in proCedure for 
issuance of writ of attachment after a noticed hearing) , 
484.350-484.360 (claim of exemption and notice of opposition in 
procedure for issuance of additional writ after a noticed 
hearing), 484.530 (claim of exemption after levy of ex parte 
additional writ), 485.610 (claim of exemption after levy of ex 
parte writ or additional writ), or 492.040-492.050 (release of 
exempt property where nonresident defen~t files general 
appearance) . 

Motions for determination of liability and damages for 
wrongful attachment arise under Sections 490.030 and 490.050. 
Third-party claims are made and determined in the manner 
provided by Section 689 which is incorporated by Section 488.090. 
Actions to enforce a garnishee's liability may be brought 
pursuant to Section 488.550. 

Subdivision (c) recognizes that a qualified commissioner or 
other person may be appointed as a temporary judge, upon 
stipulation of the parties, to determine a matter pursuant to the 
authority of Section 21 of Article VI of the California 
Constitution. 



EXHIBIT 

JUDICIAL DUTIES UNDER THE ATIACHMENT LAW 

RIGIIT TO ATTACH ORDERS, WRITS OF ATTACHMENT, AND 
DETERMINATION OF EXEMPTIONS 

Noticed Hearing Proeedures and Prelevy Exemption Claims 

Right to Ilttach order, which states the amount to be secured by the attachment, is 
issued (Section 48UI9O(a» if the court finds all the following at a noticed hearing: 

(1) The claim is one upon which attachment may be issued. (Section 483.010 specifies 
the claims.) 

(2) The plaintiff has established the probable validity of the claim. (Section 481.190 
defines probable validity.) 

(3) The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 

Writ of .ttacJunent. which identifies the defendant whose property is to be attached, 
describes property to be levied upon and property which is exempt and states the amount 
to be secured by the attachment (Section 488.010 (a» , is issued conditioned upon the 
6Iing of an undertaking (Section 484.090(b», if the court finds all the following at a 
noticed hearing: 

(1) The requirements for issuance of a right to attach order are satisfied. (Section 
48'-090 (a) specifies the requirements.) 

(2) The defendant has failed to prove all property sought to be attached is exempt. 
(Section 487.000 specifies pr<>perty that is exempt) 

AdditionRl writs of Ilttachment may be issued conditioned upon the 6Iing of an 
undertaking (Section 484.370) if the court finds all the £ollowing at a noticed hearing: 

(1) A right to attach order has been issued at a noticed hearing (Section 484.()9() or 
the court has determined in a hearing on a motion to set aside an ex parte right to attach 
order (Section 485.240) that the plaintiff is entitled to the order. 

(2) The defendant has failed to prove all property sought to be attached is exempt. 
(Section 487.010 ~es property that is exempt) 

ContinUll1lct1S may be granted as follows: 
(1) For good cause shown, the court may grant a continuance of the hearing OIl­

issuance of the order and writ upon the defendant's or the plaintifFs application. (Section 
484.080.) IT the continuance is granted on the defendant's application, the court exteAds 
the effective period of any temporary protective order. (Section 484.080(b).) IT the 
continuance is granted on the plaintifFs application, the court may extend the effective 
period of any temporary protective order. (Section .000(a).) 

(2) For good cause shown, the court may continue the hEIaring on issuance of the order 
and writ for the production of additional evidence. (Section 484.090(d).) 

Ex Parte Procedures and Prelevy Determination of Es:emptlous 

Right to IIttach order IlDd writ of Ilttachmentmay be issued conditioned upon the 6Iing 
of an undertaking (Section 485.290) if the court finds all the following at an ex parte 
hearing: 

(1) The claim is one upon which attachment may be issued. (Section 483.010 specifies 
the claims.) 

(2) The plaintiff has established the probable validity of the claim. (Section 481.190 
defines probable validity.) 

(3) The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 

(4) The plaintifFs affidavit shows that the property sought to be attached is not 
exempt. (Section 487.000 specifies property that is exempt.) 

(5) The plaintiff will suffer great or: irreparable iIUury if the order is delayed to be 
heard on notice. (Section 8.010 defines great or irreparable injury.) 

Temponuy protective order may be issued and the application for the ex parte right 
to attach order and writ of attachment may be denied by the court in its discretion and 

( 101 ) 
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treated as an application for a right to attach order at a noticed hearing (Sections 
484.010-484.110) if the court finds that the requirements for issuance of an ex parte order 
and writ (Section 4815~) are 5Iltisfied but that it would be in the interest of justice and 
equity to the parties to follow the noticed hearing procedure. (Section 486.030.) 

Additionsi writs of attachment may be issued ex parte conditioned on the filing of an 
undertaking (Section 485.540) if the court finds all the following: 

(I) An ex parte right to attach order and writ of attachment have been issued. (Section 
485~.) 

(2) The plaintifFs affidavit shows that the property sought to be attached is not 
exempt. (Section 487.(8) specifies property that is exempt.) 

(3) The plaintiff will suffer great or irreparable injury if the writ is delayed to be heard 
on notice. (Section 4815.01O·defines great or irreparable injury.) 

Additions/ writs of attschment may be issued ex parte conditioned on the 6ling of an 
undertaking (Section 484.sfD) if the court finds all the following: 

(I) A right to attach order has been issued after a noticed hearing (Section 484.(9) 
or the court has determined in a hearing on a motion to set aside an ex parte right to 
attach order (Section 48S.I4O) that the plaintiff ii entitled to the order. 

(2) The plaintifFs affidavit shows that the property sought to be attached is not 
exempt. (Section 487.(8) specifies property that is exempt.) 

Motion to set RSide ex pIUte right to attscb order. qUllSb writ of attschm8l1t, IUld reJesse 
property levied Ql1 is granted if the court determines at the hearing on the motion that 
the plaintiff is not entitled to the order. For good cause shown, the court may continue 
the hearing on the motion for production of additional evidence. (Section 4815.240.) 

Postlevy Determination of Exemptions 

GJUms of exemption genersJJy after levy of an ex parte writ or additional writ ~e 
determined by the CQUrtin the manner provided in Section 690.50. (Sections 484.s30, 
4815.610.) . 

GJUms of exemptiQl1 for ftum products or inventory, levied upon pursuant to Section 
488'-(a), as essential for the support of the defendant or the ~dan.t's ~ are 
determined by the court in the manner provided in Section 488.380(b). Upon the 
required showing, the court orders removal of the keeper and refurd of the property 
essential for support and may make sUch further order as the court deems appropriate 
to protect the plaintiff. (Section 488.-(b).) 

PostJevy exemptiQl1 chims based Ql1 cbsnge in circumstances occurring after (1) the 
denial of a claim earlier in the act;,on or (2) the expiration of the time for claiming the 
exemption earlier in the action ar~ determined by the court in the manner provided in 
Sections 482.IOO(c) and 690.50. (Section 482.100.) 

Ex Parte Procedures in Action Against Nonresident Defendant 

Right to attscb order IUld writ of attscbment are issued ~ditioned upori'the filing of 
an undertaking (Section 492.030) if the court finds all the following at the ex parte 
hearing: . 

(1) The claim is one upon which attachment may be issued. (Section 492.010 specifies 
the claims.) 

(2) The plaintiff has established the probable validity of the claim. (Section 481.190 
defines probable validity.) 

(3) The defendant is a nonresident described by Section 492.010. 
(4) The attachment is not sought for a purpose other than the recovery on the claim 

upon which the attachment is based. 
(5) The plaintifFs affidavit shows that the property is subject to attachment. (Section 

492.040 specifies property subject to attachment.) 
AdditiOl1si writs of attschmentare issued conditioned upon the filing of an undertaking 

(Section 492.(9) if the court finds all the following at an ~ parte hearing: 
(1) A right to attach order has been issued against the nonresident pursuant to Section 

492.030. 
(2) The plaintifFs affidavit shows that the property sought to be attached is subject to 

attachment. (Section 492.040 specifies property subject to attachment.) 
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Exempt property is reJeased on order of the court (Section 492.(40) when the 
nonresident defendant rues a general appearance in the action. (Section 481.020 specifies 
property that is exempt.) 

Motion to set aside the ex parte right to attach order. quash writ of attachment, and 
release property Jevied on is granted if the court determines that the defendant has rued 
a general appearance in the action and the plaintiff fails to show that the order is 
authorized by some provision other than Section 492.010. (Section 492.0I50(c).) If the 
court finds that the plaintiff is entitled to the right to attach order, it orders the release 
of exempt property. (Section 492.OI5O(d).) 

Order Direeting Transfer 

If a writ of attachment is issued, the court may also issue an order directing the 
defendant to transf'er to the levying officer possession of the property to be taken into 
custody or documentary evidence of title of property to be attached. (Section 482.080.) 

Order Restricting Amount of Property to Be Levied Upon or Determining Order of Levy 

An order restricting the amount of property to be levied upon or determining the order 
of levy may be issued where the court determines that the property described in the 
plaintiff's application clearly exceeds the amount necessary to satisfy the plaintiff's claim. 
(Section 482.120.) 

TEMPORARY PROTECTIVE ORDERS 

Issuance of Temporary Protective Order 

Temporary protective order may be issued conditioned upon the filing ~ an 
undertaking (Section 486.(20) if the court finds all the following at an ex parte hearing: 

(1) The claim is one upon which attachment may be issued. (Section 483.01(hpecifies 
the claims.) 

(2) The plaintiff has established the probable validity of the claim. (Section 481.190 
defines probable validity.) 

(3) The order is not sought for a purpose other than the recovery upon the claim upon 
which the application for the attachment is based. 

(4) The plaintiff will suffer great or irreparable iDjury if the order is not issued. 
(Section 485.010 defines great or irreparable injury.) 

Contents of Temporuy Protective Order 

The temporary protective prder contains such provisions as the court determines are 
in the interest of equity and justice to the ,parties (Section 486.(40) and may restrain the 
transfer of the defendant's property in the state (Section 48&.0150 (a) ) except that the 
defendant may sell farm products or inventory in the ordirulry course ofbusiness (Section 
486.0150 (b» and may write checks for certain purposes (Section 486.(60). 

Duration of Temporary Protective Order 

Date of expiration may be set at less than 40 days by the court. (Section 486.090 (a) .) 
Application to modify or VlICIIte the temporary protective order may be granted by- the 

court ex parte or after a noticed hearing if it determines that such action would be in the 
interest of justice and equity to the parties. (Section 486.100.) 

THIRD-PARTY CLAIMS 

After levy of a writ of attachment, the court determines third-party claims in the 
manner provided in Section 689. (Section 488.090.) 

EXTENSION OF LIENS OF ATTACHMENT 

Upon motion of the plaintiff, made not less than 10 nor more than 60 days before the 
expiration of the normal three-year period of the lien of attachment, and upon notice to 
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the defendant, the court may for good cause extend the duration of the lien for one year 
from the date the lien would otherwise expire. (Section 488.1510.) 

SALE OR CARE OF AITACHED PROPERTY 

Perishable Property 

Upon application of the plaintiff, defendant, or a third person whose interest has been 
determined, and reasonable notice to other parties, the court may order the sale of 
attached property or may appoint a receiver or direct the levying officer to take charge 
of, cultivate, care for, preserve, collect, harvest, pack, or sell attached property where it 
is shown that the property is perishable or will greatly deteriorate or depreciate in value 
or that such action will best serve the interesq of ~.paities. (~488.530(a).) 

Fee of Receiver 

The court· fixes the daily ke of the receiver and may order the plaintiff to ~y the 
receiver in advance or may direct that all.or part of the receiver's fees 8Qd expe!lIes be 
paid from the proceeds of the sale. (Section 488.530(d).; . 

RELEASE OF EXCESSIVE ATrACHMENTS 

The court makes an order releasing an attachment to the extent it determines that the 
value of the property attached clearly exceeds the amount necessaiy 'to .sat:iI£Y the 
plaintifFs claim. (Section 488.1535.) 

UNDERTADNGS 

Approm of Undertaking 

All undertakings, other than ~,given with corporate surety, must be apProved by 
the court before filing. (Section 489.060.) . ' 

Determination of Objections to Undertaking , . 

The court determines objections to undertakings on noticeclJDOtiQQ, aod DlllY take 
evidence and appoint appraisers. (Section 489Am(b).)Ob.iectiOQl may lIe.8)ade QIl the 
grounds that· the sureties are insufficient or that the amount of the undertaldng is 
insufficient. (Sec:tion 489.aTO.) See Sections 489J8)(b) (incre8se to amount ofprc:abable 
recovery for wrongful attachment). 489.310 (undertaldng,to~a~ent),489.3iD 
(undertaking to' secure tetminAti.Onof prOtective order), 489.410 (~ent 
continuance of attachment), 488 .• (undertaldng to i'eleaie attachment on defendant's 
ap~). If the court determines an undertaking is insuQicieDt, it oMen. a SlHBcient 
undertaking to be med.(Section 489.()90(c).) 

RECOVERY FOR WRONGFUL ATrACHMENT 

The court determines motions for recovery on the plaintiffs undertakint for wrongful 
attachment in the manner provided in Section 10Ma. (Sections _.030, ".0If0.) 

EXAMINATION OF TIURD PERSONS INDEBTED TO DEFENDANT 

The court may order a person owing debts to the defendant or having in his possession 
or under his control the defendant's personal property to appear before the court and 
be examined regarding such property. (Section 491.010(a).) If the person £ails to appear, 
the court may have the person brought before the court on a WlUTaDt. (Section 
491.010(c).) If the person admits the debt or possession of the property, the court may 
order its attachment. (Section 491.010(d).) The court may require witnesses to appear 
and testify at the examination. (Section 491.040.) 
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October 6, 19t7 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

The Evidence Code was enacted in 1965 upon 
recommendation of the Law Revision Commission. Resolution 
Chapter 130 of the Statutes of 1965 directs the Commission to 
continue to study the law relating to evidence. Pursuant to this 
directive, the Commission has undertaken a continuing study of 
the Evidence Code to determine whether any substantive, 
technical, or clarifying changes are needed. 

This recommendation is a product of this continuing review. 
It proposes that the Evidence Code rules relating to value, 
damages, and benefits in eminent domain and inverse 
condemnation cases be extended to all cases where the market" 
value of real property and tangible personal property is in issue, 
other than ad valorem property tax assessment and equalization. 
It also proposes a number of substantive revisions to improve the 
rules for determining evidence of market value. 

( 107) 

Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relating to 

EVIDENCE OF MARKET VALUE OF 
PROPERTY 

Background 
The California Evidence Code provisions relating to 

value, damages, and benefits in eminep.t domain and 
inverse condemnation casesl were enacted in 1965.2 These 
provisions were the result of recommendations of the 
California Law Revision COIllIl$sion3

• al~ough they were 
not ultimately enacted on, Commission recommendation. 

The Evidence Code provisions relating to val~e, 
damages, and benefits in eminent domain and inverse 
condemnation cases have been the subject of extensive 
review and comment since their enacunent. They have 
been discussed in law review articles· and treatises,s th~y 
have been considered in a national monograph,6 and they 
have been the subject of two thorough questionriaires 
distributed among practitioners by the Law Revision 
Commission.7 

The Commission has reviewed the literature and the 
Evidence Code pr~yisi~ns . and has ._determined that a 
1 Evid Code tt810-822. 
I 1965 Cal. stan., Ch. 1151, § 4. 
3 See Recommendtltion llDd Study Relating to Evidence in Eminent Domain 

ProceedinKs. 3' Cal. L Revision Comm'n Reports, at A-I (1960). 
4 See, e.g., Carlson, Statutory Rules of Evidence for Eminent DorrWn Proceedings, 18 

Hastings LJ. 143 (1966); Whitaker, Real Property V.Juation in CaJifomia, 2 U.S.F. L 
Rev. 47 (1967). 

3 See, e.g., Matteoni, Just Compensstion, in Condemnation Practice in California 
n 4.25-4.51, at 57-74 (Cal. Cont. Ed Bar 1973); Dankert. Condemnation Practice 
HllDdboot, in 14 California Real Estate Law and Practq It 508.01-:509.42 (1976); B. 
Witkin, OJifomill Evidence" 440-447, at 397-405 (2d ed. 1966). 

• See D. Massey, RuIes of Compensability and Valuation Evidence for Highway Land 
Acquisition (National Cooperative Highway Research Program Rept. No. 104, 1970). 

1 The first questionnaire results were analyzed in a consultant's report. See Matteoni, 
"Consultant's Comments" (March 24, 1972) (unpublished, on file in offices of 
California Law ReVision Commission). The second questionnaire results were 
analyzed in a staff memorandum. See Memorandum 77-58 (September 6, 1977) 
(unpublished, on file in offices of California Law Revision Commission). 

. (109) 
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number or- changes are desirable. These changes are 
discussed below. 

Application of Evidence Code Provisions 
The provisions of the Evidence Code relating to 

valuation of property apply only to eminent domain and 
inverse condemnation proceedings.8 Other actions 
involving the valuation of property, with a few limited 
exceptions,9 are governed by case law. It has been 
suggested by several commentators that the eminent 
domain valuation provisions could be equally well applied 
to the other actions.10 

The major areas of litigation, other than eminent domain 
and inverse condemnation, where the determination of 
property value is important include property taxation, gift 
taxation, inheritance taxation, breach of contract for sale of 
property, fraud in sale of property, damage or injury to 
property, mortgage deficiency judgments, and marital 
dissolution and division of property. In each of these areas, 
the critical determination is the "market value" of the 
property'" This is also the determination in an 
8 Evidence Code Section 810 provides: "This article is intended to provide special rules 

of evidence applicable only to eminent domain and inverse condemnation 
proceedings." 

• See, e.g., Coni. Code tt 2723-27~ (proof of market price in cases involving sale of 
goods); Cal. Admin. Code, Tit. 18, Subch. 1 (State Board of Equalizati9n valuation 
principles and procedures). 

10 In Carlson, Statutory Rules of Evidence for Eminent Domain Proct!Jed!ngs. 18 Hastings 
L.J. 143,144 (1966), it was said: "In any event, the Law Revision Conlmission and the 
legislature should consider legislation making the Evidence Code provisions 
applicable to all actions and special proceedJngs involving ~ ~uation of real 
property." And in Whitaker, Res} Property Valuation in CaIiJOmiR, 2 U.S.F. L. Rev. 
47, 68 (1967), it was saiell "But if the lltandard value for purposes of eminent domain 
is the same as value for purposes of real property taxation and inheritance taxation, 
no reason appears why the evidentiary rules for determining value should be limited 
to eminent domain and inverse condemnation cases." 

11 See, e.g., Cal. Const., Art. XIII, f I, and Rev. &: Tax. Code It 11(); 110.5, 401 (use of "fair 
market value" or "full value" for taxation purposes); Rev. &: Tax. Code tt 13311, 
139151 (inheritance tax based on "market value" of property); Rev. &: Tax. Code 
t 15m3 (gift tax computed on "market value" of property}; Civil Code t 3343 
(measure of damages in fraud based on "actual value" of property); Ins. Code t 0071 
(fire insurance covers loss to the extent of "the actual cash value" of the property); 
Code Civ. Proc. t IS80a (mortgage deficiency judgment calculated on "fair market 
value" of property). The cases have uniformly interpreted these varying standards 
to mean "market value." See, e.g., Jefferson Ins. Co. v. Superior Court, 3 Cal.3d 398, 
402,475 P.2d 880, 882, 90 Cal. Rptr. 608, 610 (1970) (fire insurance); De Luz Homes, 
Inc. v. County of San Diego, 45 Cal.2d546, 561~ 290 P.2d544, 554 (1955) (property 
tax); Guild Wineries &: Distilleries v. County of Fresno, 51 Cal. App.3d 182, 187, 124 
Cal. Rptr. 96,99(1975) (property tax); Union Oil Co. v. County of Ventura, 41 Cal. 
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eminent domain or inverse condemnation 
proceeding. 12 

The lack of statutory standards of evidence for the 
valuation of property in areas other than eminent domain 
and inverse condemnation has created a number of 
problems. The same basic factual question-the 
determination of market value of property-is governed by 
different rules of evidence depending upon the type of case 
in which the question arises.13 Confusion among appraisers 
and attorneys, as well as among the courts, is generated by 
the existence of multiple standards.14 And the lack of clear 
statutory standards in cases where the market value issue is 
not frequently litigated poses real problems for the parties 
and the court. IS 

One solution adopted by the courts has been simply to 
follow the statutory evidence rules in cases other than 
eminent domain and inverse condemnation.16 In the case 
of In re Marriage of FoJb,17 for example, the court was 
confronted with the factual question of the value of a 
particular asset involved in a community property division. 
In the absence of applicable statutory . and decisional rules 
of evidence, the court sought guidance from the Evidence 

App.3d 432, 436,116 Cal. Rptr. 13,16 (1974) (property tax); CamPbell Chain Co. v. 
County of Alameda, 12 Cal. App.3d 248, 253, 90 Cal. Rptr: 501, 304 (1970) (property 
tax); Estate of Rowell, 132 Cal. App.2d 421, 429, 282 P.2ci 163, 168 (1955) (inheritance 
tax); Bagdasarian v. Gragnon, 31 Cal,2d 744, 752-53,192 P.2ci935, 940 (1948) (fraud 
damages); Pepper v. Underwood, 48 Cal: App.3d 698, 706 n.7, 122 Cal. Rptr. 343, 349 
n.? (1973) (fraud damages). 

11 Eg., Code Civ. Proc. § 1263.310 (measure of compensation in eminent domain is "fair 
market value" of property). 

13 See Carlson. Statutory Rules of Evidence for Eminent Domain Proceedings, 18 
Hastings L.J. 143,144 (1966). 

14 See id 
111 See, e.g., In rem Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal. Rptr. 306, 310 (1975), 

"We recognize that section 4800, subdivision (a) of the Family Law Act requires an 
equal division of communi&}, property, and that the trial court, therefore, is required 
to make specific findings concemingthe nature and value of all assets of the parties 
before the court. . . . Neither the Family Law Act, nor the decisional law of this state 
relating to community-property division; offers any particular guidance as to how 
the value of a disputed real property asset should be ascertained." 

18 This has been suggested in Carlson, Statutory Rules of Evidence for Eminent Domain 
Proceedings, 18 Hastings L.J. 143, 144 (1967): "It may well be that the trial and 
appellate courts will want uniformity and may well fonow the new evidence rules 
for all cases involving the valuation of real property." 

17 53 Cal. App.3d 862,126 Cal. Rptr. 306 (1975). 
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Code provisions and the condemnation cases construing 
them.1a 

The Law Revision Commission recommends that the 
Evidence Code rules applicable to eminent domain and 
inverse condemnation cases be extended to include all 
cases (other than ad valorem property tax assessment and 
equalization19) not now covered by statute where there is 
an issue of the "market value" (or its equivalent) of real 
property or tangible personal property. The Evidence 
Code rules are sufficiently general in scope, and sufficiently 
liberal in their admission of all recognized valuation 
techniques, to justify their use in all areas identified by the 
Commission. 

Broad application of the statutory evidence rules will to 
some extent change existing case law.oo However, the 
courts have applied many of the basic principles applicable 
to eminent domain cases in the other areas where valuation 
is important,21 and the benefit of eliminating the existing 

18 S.'e III J'" \f.trriage of Folb. 53 Cui. :\pp.3d 36~. S6&-71, 126 Cal. Rptr. 306, 310-12 (I!11S). 
The court ultimately held some of tho'" Evidence Code provisions not controUing in 
a marital di~lution case. Id at 87O-jl, 126 Cal. Rptr. at 31~ 

19 The Commission does not recommend the Evidence Code provisions be extended to 
ad valorem property tax assessment and equalization cases since proceedinp are 
informal, and cases are already governed by a well-developed set of rules. See Rev. 
tk.Tu:. Code t 1609 (informal hearing); Cal. Admin. Code, Tit. 18, Subch. 1 (State 
Board of Equalization valuation principles and procedures). 

10 For example, the value of property in eminent domain and inverse condemnation cases 
may be shown only by opinion testimony of expert witnesses or of the owner of the 
property. Evid. Code t 813. Evidence of sales of the subject property or of 
comparable sales is admissible on direct examination but only for the PUTp9se of 
explaining the witness' opinion. See Evid. Code ft 815-816; Carlson, Statutory Rules 
of Evidence for Eminent Domain Proceedings, 18 Hastings LJ.l43, 149 (1966). Thus, 
after hearing such evidence, the jury is instructed to consider the evidence "only for 
the limited purpose" of enabling it "to understand and weigh the testimony of the 
witnesses as to their opinion" of value and to return a verdict within the range of the 
opinions of value. BAJI 11.80 (5th rev. 1975 Pocket Part). 

On the other hand, existing law applicable to other than eminent dolDllin. and 
inverse condemnation cases permits a verdict based on a comparable sale even 
though the verdict is outside the range of the opinio~ of value. See Foreman &: Clark 
Corp. v. FaIlon,3 Cal.3d trT5, 886, 47~ P.2d 362, 369, 92 Cal. Rptr. 162, 169 (1971); In 
Fe Marriage of Folb, 53 Cal. App.3d 862, trT1, 126 Cal. Rptr. 306, 312 (1975). The 
application of the evidentiary rules of Evidence Code Sections 810-822 to all cases 
where the value of property is in issue (except C8$e5 already covered by statute-see 
Com. Code ft 2723-2724) would apply the rule of limited admissibility of sales data 
to such cases and would thus change the rule of Foreman &: Clark Corp. v. Fallon, 
supra. In Fe Marriage of Folb, SUPTll, and similar cases. 

11 See Whitaker, Real Property Valuation in CsJjfornia, 2 U.S.F. L. Rev. 47, 101 n.358 
(1967). 



EVIDENCE OF MARKET VALUE 113 

uncertainty by having a uniform set of rules of evidence 
applicable to all real property and tangible personal 
property valuations outweighs any inconvenience of minor 
changes in existing case law rules. 

Testimony by Owner 
Although generally the value of property may be shown 

only by the opinion of an expert witness, Evidence Code 
Section 813 permits the owner of property to give an 
opinion as to its value. This provision has been construed to 
refer only to natural persons. Where the owner isa 
corporation, for instance, a corporate representative may 
not testify unless the representative is otherwise qualified 
as an expert.22 This rule should be changed. Where the 
property is owned by a corporation, partnership, or 
unincorporated association, an officer, regular employee, or 
partner deSignated by the owner should be permitted to 
give an opinion of the value of the groperty if the designee 
is knowledgeable as to the value. This will enable the 
small organization to give adequate testimony as to the 
value of its property in cases where it might not be able to 
afford the cost of an expert. 

Right of Holder of Lesser Interest to Testify as to Value of 
Whole 

The Evidence Code permits the holder of a lesser interest 
in property who is not an expert to give an opinion as to the 
value of the lesser interest but not as to the value of the 
whole.24 This limitation is appropriate since the 
presumption that the owner of property knows the value of 
the property does not extend to a lesser interest holder's 
knowledge of the value of the whole. However, in an 
eminent domain proceeding, it may be necessary for the 
lesser interest holder to present evidence of the value of the 
whole to assure an adequate award to compensate the lesser 
interest in the apportionment phase of the proceeding.25 

II E.g., City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 411-12, 82 Cal. Rptr. 
1,19 (1969). 

Z3 Section 1103 (a) (3) of the Uniform Eminent Domain Code contains a similar provision. 
It Evid. Code ~ BI3(a) (2). 
lIS Code of Civil Procedure Section 1260.220 authorizes a two-stage procedure of 

valuation where there are divided interests in property. 

-------.- ----------
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The Eminent Domain Law should be amended to make 
clear that the lesser interest holder may present evidence 
of the value of the whole in the valuation phase of the 
proceeding. This amendment would be limited to 
presentation of evidence; it would not authorize the lesser 
interest holder, if not an expert, to give an opinion as to the 
value of the whole. 

Lease of Subject Property 
A lease of the subject property may be taken into account 

in forming an opinion of the value of the property.26 In an 
eminent domain proceeding, however, such a lease of the 
whole property or of the part taken, if made after the filing 
of the lis pendens, is inherently untrustworthy, having been 
made with knowledge of the pendency of the action. The 
Commission recommends that such a lease not be a proper 
basis for an opinion of value.27 

Admissibility of Unpaid Taxes 
Evidence Code Section 822 (c) permits consideration of 

"actual or estimated taxes" for the purpose of capitalization 
of income. However, Revenue and Taxation Code Section 
4986 (b) prohibits mention of "the amount of the taxes 
which may be due on the property." The relationship 
between these two provisions has caused some confusion in 
practice. 

The apparent conflict between the two provisions is 
resolved by observing that the Revenue and Taxation Code 
provision relates only to mention of unpaid taxes.lP8 The 
Commission believes that this distinction shouid be made 
clear, however, by relocatiDg the taxation provision in the 
Evidence Code. The language of Revenue and Taxation 
Code Section 4986 (b) concerning mistrial should be 

• EYid. Code § 817. 
111 CF. EYid. Code§ 815. (sale of subject property). Likewise, the limitation in Section 815 

on use of sales occUrring after the filing of the lis pendens should apply only in 
eminent domain proceedings. This recommendation would not preclude use of 
leases made after lis pendens to show damages to the property such as those 
authorized in Klopping v. City of Whittier, 8 Cal.3d 39, 500 P.2d 1345, 104 Cal. Rptr. 
1 (1972). 

• See Carlson, Statutory Rules of Evidence for Eminent Domain Proceedings, 18 
Hastings L.J. 143, 157 (1966). 
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deleted.29 The general rule will thus apply, which gives the 
court discretion to declare a mistrial when evidence has 
been presented which is inadmissible, highly prejudicial, 
and cannot be corrected by an admonition to the jury.3D 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Section 1260.220 of the Code of Civil 
Procedure, to amend the title of Article 2 (commencing 
with Section 810) of Chapter 1 of Division 7 of, and to 
amend Sections 810, 811, 812, 813, 815, 817, and 822 of, the 
Evidence Code, and to amend Section 4986 of the Revenue 
and Taxation Code, relating to evidence in the valuation of 
property. 

The people of the State of California do enact as follows: 

Code of Civil Procedure § 1260.220 (amended) 
SECTION 1. Section 1260.220 of the Code of Civil 

Procedure is amended to read: 
1260.220. (a) Except as provided in subdivision (b), 

where there are divided interests in property acquired by 
eminent domain, the value of each interest and the injury, 
if any, to the remainder of such interest shall be separately 
assessed and compensation awarded therefor. 

(b) The plaintiff may require that the amount of 
compensation be first determined as between plaintiff and 
all defendants claiming an interest in the property. 
Thereafter, in the same proceeding, the trier of fact shall 
determine the respective rights of the defendants in and to 
the amount of compensation awarded and shall apportion 
the award accordingly. Nothing in this subdivision limits 
the right of a defendant to present during the first stage of 

• The Commission plans to devote further study to the simplification of the struction of 
Revenue and Taxation Code Section 4986. 

30 See Wolford ~ Endicott, Motions During TriJll, in California Civil Procedure During 
Trial U 15.61-15.63, at 372-73 (Cal. Cont. Ed. Bar 1960); 4 B. Witkin, California 
Procedure Trial § 130, at 2954 (2d ed. 1971). 
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the proceeding evidence of the value of, or injury to, ftts the 
property or the defendants interest in the property; and 
the right of a defendant to present evidence during the 
second stage of the proceeding is not affected by ftts the 
failure to exercise ftts the right to present evidence during 
the first stage of the proceeding. 

Comment. Subdivision (b) of Section 1260.220 is amended to 
make clear the right of a defendant, whether or not a fee owner, 
to present evidence of the value of the whole property in order 
to assure an adequate award for purposes of apportionment. 

Evidence Code §§ 810-822 Title (amended) 
SEC. 2. The title of Article 2 (commencing with Section 

810) of Chapter 1 of Division 7 of the Evidence Code is 
amended to read: 

Article 2. Vahte, DtlIftages, flftEi Beftefits itt 
EtBiBeftt Demttift flftEi IftTj'erse Ceftsefftfta6eft 
Gtses Evidence of Market Value of Property 

Evidence Code § 810 (amended) 
SEC. 3. Section 810 of the Evidence Code is amended to 

read: 
810. This article is intended to provide special rules of 

evidence applicable ~ ~ etBifteftt SemMft 8ftEl ilweftle 
eeftSefftftaBeft f)reeee8iftgs. to any action in which the 
value of property is to be ascertained other than ad-valorem 
property tax assessment or equalization; 

Comment. Section 810 is amended to remove the limitation 
on application of this article to eminent domain and inverse 
condemnation proceedings. This article applies to .any action or 
proceeding in which the "value of property" is to be determined, 
with the exception of ad valorem property tax assessment or 
equalization. See Section 811 and Comment thereto ("value of 
property" defined). See also Sections 105 and 120 ("action" 
includes action or proceeding). However, where a particular 
provision requires a special rule relating to value, the special rule 
prevails over this article. See, e.g., Com. Code §§ 2723-2724. 
Property tax assessment and equalization proceedings, whether 
judicial or administrative, are not subject to- this article. See, e.g., 
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Rev. & Tax. Code §§ 1609,1636-1641 (equalization proceedings); 
Cal. Admin. Code, Tit. 18 (public revenues regulations). 

Nothing in this section is intended to require a hearing to 
ascertain the value of property where a hearing is not required 
by statute. See, e.g., Rev. & Tax. Code §§ 14501-14505 
(Inheritance Tax Referee permitted but not required to conduct 
hearing to aScertain value of property) . 

Evidence Code § 811 (amended) 
SEC. 4. Section 811 of the Evidence Code is amended to 

read: 
811. As used in this article, "value of property" means 

the MBetlftt ei ~ eempeMafteft" M he BfteeI"taiBea tIfttie!' 
Seetieft 19 ei Aptiele I ei the· Sfttte Censtittltieft aBtI tfte 
8:IfteHftt ei yalae, a8fftsge, aBtI BeBeftt8 M he Bfteeftaiftea 
tlft8e!' Jd'tieles 4 (eeHltftefieing wftft Seetieft 198a.31Q) aBtI 
5 (eelRlBeBeiBg wftft Seetieft 198a.UQ) ei Chapte!' 9 ei!l!Hle 
;. ei Paft a ei the ~ M Q¥il PireeetiBre. market value of 
any of the foDowing: 

(a) Real property or any interest therein. 
(b) TangibJe personal property. 

Comment. Section 811 is amended to broaden the application 
of this article to all cases where a market value standard is used 
to determine the value of real property or any interest therein, 
or of tangible personal property. These cases include, but are not 
limited to, the following: . 

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc. 
§ 1263.310 (measure of compensation is fairbiarket value of 
property taken). 

(2) Inheritance taxation. See, e.g., Rev. & Tax. Code §§ 13311, 
13951 (property taxed on basis of market value). 

(3) Breach of contract of sale. See, e.g., Com. Code f§ 2708, 
2713 (measure of damages for nonacceptance, nondelivery, or 
repudiation is based on market price). Where a particular 
provision requires a special rule relating to proof of value, the 
special rule prevails over this article. See, e.g., Com. Code 
§§ 2723-2724. . 

(4) Mortgage deficiency judgments. See, e.g., Code Civ. Proc. 
§ 580a (judgment calculated on fair market value of property). 

(5) Gift taxation. See, e.g., Rev. & Tax. Code § 15203 (gift tax 
computed on market value of property). 
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(6) Fraud in the purchase. sale. or exchange of property. See. 
e.g., Civil Code § 3343 (measure of damages based on actual 
value of property). 

(7) Other cases in which no statutory standard of market 
value or its equivalent is prescribed but in which the court is 
required to make a determination of market value. 

This article applies only where market value is to be 
determined. whether for computing damages and benefits or for 
any other purpose. In cases involving some other standard of 
value. the rules provided in this article are not made applicable 
by statute. See Section 810 and Comment thereto. 

This article applies to the valuation ·of real property or an 
interest in real property (e.g., a leasehold) and of tangible 
personal property. It does not apply to' the valuation of intangible 
personal property which is not an interest in real property. such 
as shares of stock. a partnership interest. goodwill of a business. 
or proPerty protected by copyright; valuation of such property 
is. governed by the rules of evidence otherwise applicable. 
However. nothing in this article precludes a court from using the 
rules prescribed in this article in valuation proceedings to which 
the article is not made applicable. where the court determines 
that the rules prescribed are appropriate. 

Evidence Code § 812 (amended) 
SEC. 5. Section 812 of the Evidence Code is amended to 

read: . 
812. This article is not intended to alter or change the 

existing substantive law. whether statutory or decisional, 
interpreting !!jttM eempefl8MieB" as ttSeEl itt Seea8ft .19 eE 
l\raele I eE the StMe CeMaftiaeB eP the t:ePfftS !!fttip lB8PItet: 
T+'8IHe:~ "tlamage," eP "heBeftf' as 88eEI itt APaeles 4 
(eeftlfllefteiftg .wHft Seea8ft 1983.319) 8BtI 5 (esJBftlefteiftg 
wHh Seea8ft·I983.U9) eE Chapt;er 9 eE~;' eElIeft 3 eE the 
QMje eE Q¥iI ~eeetfttre. the meaning of 6rnarket value, " 
whether denominated 6Yair market value, .. 6rnarket price, " 
61lctual value, .. or otherwise. 

Comment. Section 812 is amended to make clear that nothing. 
in this article affects the substantive meaning given the term 
"market value" (as used. for example. in the statutes relating to 
inheritance taxation) or equivalent terms such as "market price" 
(breach of contract of sale). "actual value" (fraud in a 
transaction). "fair market value" (eminent domain). or "just 
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compensation," "damage," or "benefit" (eminent domain). See 
Comment to Section 811 for a listing of relevant statutes. 

Evidence Code § 813 (amended) 
SEC. 6. Section 813 of the Evidence Code is amended to 

read: 
813. (a) The value of property may be shown only by 

the opinions of: 
(1) Witnesses qualified to express such opinions; tlftEi 
(2) The owner of the property or property interest being 

valses. valued; and 
(3) An officer, regular employee, or partner designated 

by a corporation, partnership, or unincorporated 
association that is the owner of the property or property 
interest being valued, if the designee is knowledgeable as 
to the value of the property or property interest. 

(b) Nothing in this section prohibits a view of the 
property being valued or the admission of any other 
admissible evidence (including but not limited to evidence 
as to the nature and condition of the property and, in an 
eminent domain proceeding, the character of the 
improvement proposed to be constructed by the plaintiff) 
for the limited purpose of enabling the court,· jury, or 
referee to understand and weigh the testimony given 
under subdivision (a); and such evidence, except evidence 
of the character of the improvement proposed to be 
constructed by the plaintiff in an eminent domain 
proceeding, is subject to impeachment and· rebuttal.· 

Comment. Paragraph (3) is added to Section B13(a) to make 
clear that, where a corporation, partnership; or unincorporated 
association owns property being valued, a designated officer, 
regular employee, or partner who is knowledgeable as to the 
value of the property may testify to an opinion of its value as an 
owner, notwithstanding any contrary implications in City of 
Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal. 
Rptr. 1 (1969). The designee may be knowledgeable as to the 
value of the property as a result of being instrumental in its 
acquisition or management or as a result of being knowledgeable 
as to its. character and use; the designee need not qualify as a 
general valuation expert. Compare Section 120 (qualification as 
an expert witness). Nothing in Section 813 affects the authority 
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of the court to limit the number of expert witnesses to be called 
by any party (see Section 723) or to limit cumulative evidence 
(see Section 352). 

The phrase "value of property," as used in this section, is 
defined in Section 811. 

Evidence Code § 815 (technical amendment) 
SEC. 7. Section 815 of the Evidence Code is amended to 

read: 
815. When relevant to the determination of the value of 

property, a witness may take into account as a basis for ..• 
an. opi,J.lioll the price and other terms and circumstance$ of 
any sale. or cpntract to sell and pu.r~hase whi~b"includ~d the 
property or property iIitere$t J)eing valued' or, IUlY part 
thereof u the sale or cQntract was freely made ip goodJaith 
within a reasonable time before, or after the date of 
valuation, except that in an eminent domain jJroceeding 
where the sale or contract to sell and purchase includes only 
the property or prpperty interest being taken or' a put 
tftereef thereof, s~ch sale or contract to sell and purchase 
may not he takeil into account if it occurs after the 'filiilg of 
the lis pendens. 

Coniment. Section, 815 is amended to take into account the 
expansion of the scope' of this artiCle to actions other than 
eminent domain and inverse ~ondeinnation. see Section 810; 

Evidence Code § 817 (amended) 
SEC. 8. Section 817 of the Evidence Code is amended to 

read: 
817. (a) J}Atelt Subject to subdivision (b), when 

relevant to the determination of the v~ue qf property, a 
witness may take into account as a basis fo(1ijs an opinion 
the rent reserved aqd other tenus and cir~~tances of any 
lease which included the property,. or pr.-operty interest 
being valued or any part thereof which was in effect within 
a reasonable time before or after the date of wehteB8Il. 
valuation, except that in an eminent domain proceeding 
where the lease includes only the property or property 
interest being taken Or a part thereof, such lease may not 
be taken into account in the determination of the value of 
property if it occurs after the filing of the lis pendens. 
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(b) A witness may take into account a lease providing for 
a rental fixed by a percentage or other measurable portion 
of gross sales or gross income from a business conducted on 
the leased property only for the purpose of arriving at ftis 
an opinion as to the reasonable net rental value attributable 
to the property or property interest being valued as 
provided in Section 819 or determining the value of a 
leasehold' interest. . 

Comment. Subdivision (a) of Section 817 is amended to add 
the limitation that a lease of th~ subject property is not" a pro~r 
basis for an: opinion of value of the property after the flUng of the 
lis pendens in an eminent· ·domain . proceeding: ThiS· is 
comparable to a provision of 8eetion 815 (sale ofsutsject 
property). Nothing in subc;livision (a) should be:construed to 
limit the use of leases created after· filing of the lis: pendens to 
show dam.ages I:Q the PJ:operty,' such. as those authorized by 
Kloppingv.Cityof Whittier, 8 .. Qd.3d 39,500 f.2d 1345,100l£al. 
Rptr. 1 (1972). . 

Subdiyision (b) ,limits the. extent to which,a wiWess IWJY ta.ke 
into acco\m~ a,.lease 'based ongJ;oss ~~s or gross incqme o£a: 
business conducted on the properly. This limitation appllesomy . 
to valuation of the real property or an interest therein; or of 
tangible personal property, ,and does. not' apply to! the 
detenniriation of loss of goodwill. See Section 811 and Comm~nt 
thereto; Code Civ.Ftoc. f 1263.t5iO' and Commelit thereto. ' , 

The phrilsei ·.tvalue of property'" 8$ used' in tills section, is 
defined iii Section 811.· . , .,' .' " . 

Evjdence Code § 822 (ame~ded) 
SEC. 9. Section ~ of the .Evid~nc~ Cod~ is amended to . 

read:'. ".' '. . 
822. Notwithstanding th~provisions of Sections 814 to 

821, the following matter is inadmissible. as evidellee and is , 
not a.proper basis for an opinlonasto the value of property: 

(a) The price or other terms and circumstances olan 
acquisition of property or a property interest if the 
acquisition was for a publi~ 'use for which the property 
could have been taken by eminent domain. 

(b) The price at which an offer or option to purchase or 
lease the property or property interest 'being valued or any 
other property was made, or the price at which ,such 
property or interest was optioned, offered, or listed for sale 
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or lease, except that an option, offer, or listing may be 
.introduced by a party as an admission of another party to 
the proceeding; but nothing in this subdivision permits an 
admission to be used as direct evidence upon any matter 
that may be shown only by opinion evidence under Section 
813. 

(c) The value of any property or property interest as 
assessed for taxation ptlI'i'8ses, purposes or the amount of 
taxes which may be due on the property, but nothing in this 
subdivision prohibits the consideration of actual or 
estimated taxes for the purpose of determining the 
reasonable net rental value attributable to the property or 
property interest being valued. 

(d) An opinion as to the value of any property or 
property interest other than that being valued. 

(e) The influence upon the value of the property or 
property interest being valued of any noncompensable 
items of value, damage, or injury. 

(f) The capitalized value of the income or rental from 
any property or property interest other than that being 
valued. 

Comment. Subdivision (c) of Section 822 is amended to 
incorporate a provision formerly found in Revenue and Taxation 
Code Section 4986 (b). Unlike the former provision. subdivision 
(c) does not provide for· a mistrial for mention of the amount of 
taxes which may be due. Whether such mention is grounds for 
a mistrial is governed by the general principles of court 
discretion to declare a mistrial when evidence· has been 
presented which is inadmissible, highly prejudicial, and CanIlot 
be corrected by an admonition to the jury. 

Subdivision (d) does not prohibit a witness from testifying to 
adjustments made in sales of comparable iJroperty used as a basis 
for an opinion. Merced Irrigation Dist. v. Woolstenhulme, 4 
Cal.3d 478, 501-00, 483 P.2d 1, 16-17, 93 Cal. Rptr. 833, 848-49 
(1971). 

Section 822 does not prohibit cross-examination of a witness on 
any matter precluded from admission as evidence if such 
cross-examination is for the limited purpose of determining 
whether a witness based an opinion in whole or in part on matter 
that is not a proper basis for an opinion; such cross-examination 
may not, however, serve as a means of placing improper matters 
before the trier of fact. See Evid. Code §§ 721,802,803. 
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The phrase "value of property," as used in this section, is 
defined in Section 811. 

Revenue & Taxation Code § 4986 (amended) 
SEC. 10. Section 4986 of the Revenue and Taxation 

Code is amended to read: 
. 4986. (a) All or any portion of any tax, penalty, or costs, 

heretofore or hereafter levied, may, on satisfactory proof, 
be canceled by the auditor on order of the board of 
supervisors with the written consent of the county legal 
adviser if it was levied or charged: 

(1) More than once. 
(2) Erroneously or illegally. 
(3) On the canceled portion of an assessment that has 

been decreased pursuant to a correction authorized by 
Article 1 (commencing with Section 4876) of Chapter 2 of 
this part. . 

(4) On property which did not exist'on the lien date. 
(5) On property annexed after the lien date by the 

public entity owning it. 
(6) On property acquired prior to September 18, 1959, 

by the United States of America, the state, or by any courity, 
city, school district or other political subdivision and which, 
because of such public ownership, became not subject to 
sale for delinquent taxes. 

(b) On property acquired after the lien date by the 
United States of America, if such property upon such 
acquisition becomes exempt from taxation under the laws 
of the United States, or by the state or by any county,city; 
school district or other public entity, and because of such 
public ownership becomes not subject' to sale for 
delinquent taxes, no cancellation shall be made in respect 
of all or any portion' of any such unpaid tax, or penalties or 
costs, but such tax, together with such penalties and costs as 
may have accrued thereon while on the secured roll, shall 
be paid through escrow at the close of escrow or, if unpaid 
for any reason, they shall be collected like any other taxes 
on the unsecured roll. If unpaid at the time set for the sale 
of property on the secured roll to the state, they shall be 
transferred to the unsecured roll pursuant to Section 2921.5, 
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and collection thereof shall be made and had as provided 
therein, except that the statute of limitations on any suit 
brought to collect such taxes and penalties shall commence 
to run from the date of transfer of such taxes, penalties and 
costs to the unsecured roll, which date shall be entered on 
the unsecured roll by the auditor opposite the name of the 
assessee at the time such transfer is made. The foregoing 
toll of the statute of limitations shall apply retroactively to 
all such unpaid taxes and penalties so transferred, the 
delinquent dates of which are prior to the effective date of 
the amendment of this section at the 1959 Regular Session. 

If any property described in this subdivision is acquired 
by a negotiated purchase and sale, gift, d~vise, or eminent 
domain proceeding after the lien date but prior to the 
commencement of the fiscal year for which current taxes 
are a lien on the property, the amount of such current taxes 
shall be canceled and neither the person from whom the 
property was acquired nor the public entity shall be liable 
for the payment of such taxes. If, however, the property is 
so acquired after the commencement of the fiscal year for 
which the current taxes are a lien on the property, that 
portion only of such current taxes, together with any 
allocable penalties and costs thereon, which are properly 
allocable to that part of the fiscal year which ends on the 
day before the date of acquisition of the property shall be 
paid through escrow at the close of escrow, or if unpaid for 
any reason, ~ they shall be transferred to the unsecured 
roll pursuant to Section 2921.5 and shall be collectible from 
the person from whom the property was acquired. The 
portion of such taxes, together with any penalties and costs 
thereon, which are allocable to that part of the fiscal year 
which begins on the date Qf the acquisition of the property, 
shall,be canceled and shall not be collectible either from the 
person from whom the property was acquired nor from the 
public entity. 

In no event shall any transfer of unpaid taxes, penalties 
or costs be made with respect to property which has been 
tax deeded to the state for delinquency. 

For purposes of this subdiVision, if proceedings for 
acquisition of the property by eminent domain have not 
been commenced, the date of acquisition shall be the date 
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that the conveyance is recorded in the name of the public 
entity or the date of actual possession by the public entity, 
whichever is earlier. If proceedings to acquire the property 
by eminent domain have been commenced and an order ef 
ifftffteEHate pessessieft for possession prior to judgment 
obtained prior to acquisition of the property by deed, the 
date of acquisition shall be the date upon or after which the 
plaintiff may take possession as authorized by Stteft the 
order ef immeEHate pessessieft. for possession prior to 
judgment. 
~ sttBjed ef ~ &lftetlftt ef ~ ~ viffieh HtftY ee fttte 

eft ~ pl'epel'ty sftftH Bet: ee eeftsieel'ee l'ele'f'8:ftt eft ftftY 
isstte ift ~ eefteetnftaaeft aeaeft, 8:ftEl ~ ftleftaeft ef S8:iEI 
seh,jed, eithel' eft ~ YeiI' 8ire eJfamiftaaeft ef jel'el's, 6P 

etH'iftg ~ eJfamiftaaeft ef wimesses, 6P ftS ft p8:ft ef ~ 
eeel'f s mst:I'Heaefts te ~ jttI'f; 6P ift 8:l'gHffteftt ef eetlftsel, 
6P et:ftel'vtise, sftftH eeftsfttete greHftes fer ft ftlistrial ift ftftY 
Stteft 8:E!aeft. 

No cancellation under paragraph (2) of subdivision (a) of 
this section shall be made in respect of all or any portion of 
any tax, or penalties or costs attached thereto, collectible by 
county officers on behalf of a municipal corporation 
without the written consent of the city attorney or other 
officer designated by the city council unless the city council, 
by resolution filed with the board of supervisors, has 
authorized the cancellation by county officers. The 
resolution shall remain effective until rescinded by the city 
council. For the purpose of this section and Section 4986.9, 
the date of possession shall be the date after which the 
plaintiff may take possession as authorized by order of the 
court or as authorized by a declaration of taking. 

Comment. The portion of Section 4986 that related to 
mention of the amount of taxes which may be due on the 
property is superseded by Evidence Code Section 822 (c). See 
Comment to Section 822 (c). Other technical changes conform 
the language of Section 4986 to that used in the Eminent Domain 
Law (Code Civ. Proc. §§ 1230.010-1273.050). 





APPENDIX X 

STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

RECOMMENDATION 

relating to 

Psychotherapist-Patient Privilege 

October 1977 

CAUFORNIA LAw REVISION COMMISSION 

Stanford Law School 
Stanford, California 94305 





STATf Of CAUfOINIA EDMUND G. IIOWM .11., __ 

CALIFORNIA LAW REVISION COMMISSION 
STANfOII) lAW SOtOOl 
STANfOID, CAlIfOIHIA 9«105 
14151 497·ml 

JOiI'4 N. McIAUIIN 
cw-

HOWAlD I. W1IIIAMS 
1bCW-

SENATOR GIOI1GE DlU1tMEJIAN 
ASSEMILYMAII AUSTH -.sTBI 
IEATIICE P. lAWSON 
JEAN C.1aW 
JOHN D. MIUEI 
THOMAS E. STANTON. .II. 
IAIJIENCE N. WAIICEI 
lION M. GIEGOIY 

&QWoio 

October 7, 1m 

To: THE HONORABl.E EDMUND G. BROWN JR. 
Govemor of Odifomia and 
THE LEGISLATURE OF CALIFORNIA 

The Evidence Code was enacted in 1965 upon 
recommendation of the California Law Revision Commission. 
Pursuant to legislative authority of Resolution Chapter 130 of the 
Statutes of 1965, the Commission has maintained a continuing 
review of the Evidence Code to determine whether any 
technical or substantive changes are necessary . 

.As a result of this continuing review, the Commission submits 
herewith a recommendation relating to the 
psychotherapist-patient privilege. The recommendation 
proposes to expand the scope of the privilege to cover patients 
of certain psychotherapists who are not now covered by the 
privilege, to make clear that family and group therapy are 
included within the privilege, to repeal the exception for 
"criminal proceedings" (the application of which under existing 
law depends on the type of psychotherapist making or receiving 
the confidential communication), and to make technical 
revisions in the provisions relating to professional corporations. 
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Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relating to 

PSYCHOTHERAPIST -PATIENT PRIVILEGE 
The Evidence Code prOVISIons relating to the 

psychotherapist-patient privilege were enacted in 19651 

upon recommendation of the California Law Revision 
Commission.2 These provisions have been the subject of 
several subsequent Commission recommendations, with 
the result that they have been amended and supplemented 
a number of times.3 In the course of its continuing study of 
the law relating to evidence, the Commission has reviewed 
the psychotherapist-patient privilege in the light of recent 
law review articles,· monographs and other 
communications received by the Commission,S and the 

1 1965 Cal. Stats., Ch. 299. As originally enacted, the psychotherapist-p8tient privilege 
was contained in Sections 1010-1026 of the Evidence Code. Sections 1027 and 1028 
were added by legislation enacted in 1970. Unless othewise noted, all section 
references herein are to the Evidence Code. 

I See Recommendation Proposing an Evidence Code, 7 Cal. L. Revision Comm'n Reports 
1 (1965). For the Commission's background study on the psychotherapist-p8tient 
privilege, see A Privilege Not Covered by the Uniform 
RuJes-...Psycbotherapist-Pab'ent Privilege. 6 Cal. L. Revision Comm'n Reports 417 
(1964). 

3 See Recommendation Relating to the Evidence Code: Number 1-Evidence Code 
Revisions. 8 Cal. L. Revision Comm'n Reports 101 (1967); Recommendation IW.t:ing 
to the Evidence Code: Number ~Revision 01 the Privileges Article, 9 Cal. L. 
Revision Comm'n Reports 1S01 (1969); RecommendatiOn Relating to the Evidence 
Code: Number lJ-Revisions 01 the Evidence Code, 9 Cal. L. Revision Comm'n 
Reports 137 (1969). See also 1967 Cal. Stats., Ch. 6l5O; 1970 Cal. Stab., Cbs. 1396, 1397. 
A number of other amendments have been made in these provisions to·conlonn to 
other recent enactments. 

4 See, e.g., LouiseH & Sinclair, Reflections on the Law 01 Privileged 
ComrnllDicstiom-1be .Psyt:bothenpis-Patient Privilege in Penpective.1!9 Calif. L. 
Rev. 30 (1971); Comment, Underprivileged ComrnllDicstions:&renaion 01 the 
Psychotherapist-Patient Privilege to Patients 01 PsyrbiJItric SocW Wor~ 61 Calif. 
L Rev. 10150 (1973); Supreme Court oIc.JiforniIIl9'm-l9'13. .Psyt:bothenpis-Patient 
Privilege, 6i Calif. L. Rev. 406, 81M (1974); Comment, c.JiforniII Evidtmce Code 
Section 111: ConRict with Privileged ComrnllDicstions. 6 Pac. LJ. 612 (1975); 
Comment, TII1'IlSO/T v. Regents 01 the University 01 c.Jilomia: Psycbotbenpists 
Policemen and the Duty to WIllD-An UnT8Il8OIJIlbJe Extention oFthe ComrnOD Law? 
6 Golden Gate L. Rev. 229 (1975). 

5 See, e.g., Letter, dated May 23, 1975, from Professor John Kaplan, Stanford Law School, 
on file in the Commission's offices. Professor Jack Friedenthal prepared a 
background study for the Commission. The coverage of the study includes the 
psychotherapist-p&tient privilege. See Friedenthal, Analysis of Differences Between 
the Federal Rules of Evidence and the California Evidence Code (mimeo 1976). The 
Commission has also had the benefit of an unpublished paper by Robert Plattner, The 
California Psychotherapist-Patient Privilege (Stanford Law School 1973). 

( 131 ) 
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Federal Rules of Evidence.6 As a result of this review, the 
Commission has determined that a number of revisions in 
the scope of the psychotherapist-patient privilege are 
desirable. 

The Commission recognizes that any extension of the 
scope of protection afforded confidential communications 
necessarily handicaps the court or jury in its effort to make 
a correct determination of the facts. Hence, the social utility 
of any riew privilege or of any extension of an existing 
privilege must be weighed against the social detriment 
inherent in the calculated suppression of relevant evidence. 
Applying this criterion to the psych9therapist-patient 
privilege, the Commission is persuaded that protection 
afforded by the psychotherapist-patient privilege is unduly 
limited and therefore makes' the following 
recommendations. 

Psychologists Licensed in Other Jurisdictions 
Section 1010 (b) of the Evidence Code includes within 

the psychotherapist-patient privilege psychologists 
licensed in California.7 However, a psychologist licensed or 
certified in another state or nation may give treatment in 
California.8 For this reason, Section 1010(b) should be 
broadened to include the patient of a psychologist licensed 
or certified in another state or nation. This expansion will 
conform subdivision (b) to subdivision (a) which covers a 
patient of a psychiatrist authorized to practice in "any state 
or nation." 

8 The Federal Rules of Evidence do not contain a statutory psychotherapist-patient 
privilege. See Rule 501. However, the Supreme Court Advisory Committee's 
proposed rules included a statutory privilege with notes thereon. See Proposed 
Federal Rules of Evidence, Rule 504 (J. Schmertz ed. 1974). The Commission has 
consulted the proposed rules and notes in preparing this recommendation. 

7 Section 1010(b) requires licensure under Chapter 6.6 (commencing with Section 29(0) 
of Division 2 of the Business and Professions Code (psychologists). 

8 Business and Professions Code Section 2912 provides: 
2912. Nothing in this chapter shall be construed to restrict or prevent a person 

who is licensed or certified as a psychologist in another state or territory of the United 
States or in a foreign country or province from offering psychological Services in this 
state for a period not to exceed 30 days in any calendar year. 

9 For a comparable recommendation, see Supreme Court Advisory Committee's Note to 
Section 504 of the Proposed Federal Rules of Evidence (J. Schmertz ed. 1974). 
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Psychologists Employed by Nonprofit Community 
Agencies 

Subdivision (d) of Section 2909 of the Business and 
Professions Code authorizes a nonprofit community agency 
which receives a minimum of 25 percent of its financial 
support from federal, state, and local governmental sources 
to employ unlicensed psychologists to provide 
psychological services to patients served by the agency. 
These psychologists must be registered with the Psychology 
Examining Committee at the time of employmentlO and 
must possess an earned doctorate degree in psychology or 
in educational psychology or a doctorate degree deemed 
equivalent by regulation adopted by the committee.ll In 
addition, they must have one year or more of professional 
experience of a type which the committee determines will 
competently and safely permit them to engage in 
rendering psychological services. In view of these stringent 
requirements and the need to provide protection to 
patients who utilize the services of nonprofit community 
agencies for psychotherapeutic treatment, the scope of the 
psychotherapist-patient privilege should be extended to 
include patients of the psychologists described above. 

Licensed Educational Psychologists 
Legislation enacted in 1970 provides for the licensure of 

educational psychologists. 12 A licensed educational 
psychologist may engage in private practice andpfovide 
substantially the same services as school psychologists who 
are already included within the psychotherapist-patient 
privilege. 13 The qualifications for a licensed educational 
psychologist are more stringent than for a school 
psychologist, the licensed educational psychologist being 
required to have- three years of full-time experience as a 
10 The exemption from the licensing requirement is for a maximum of two years from 

the date of registration. 
11 The degree must be obtained from the University of California, Stanford University, 

the University of Southern California, or from another educational institution 
approved by the committee as offering a comparable program. 

IS See Article 5 (commencing with Section 17800) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code (licensed educational psychologists), enacted by 
1970 Cal. Stats., Ch. 1305, § 5. 

13 See Evid. Code § 10l0(d). 
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credentialed school psychologist in the public schools or 
experience which the examining board deems equivalent.14 

For these reasons, the psychotherapist-patient privilege 
should be broadened to include the licensed educational 
psychologist. 

Psychiatric Social Workers 
The psychotherapist-patient privilege does not now 

apply to psychiatric social workers. III The psychiatric social 
worker is an important source of applied psychotherapy of 
a nonmedical nature in public health facilities.16 By 
excluding psychiatric social workers, the existing privilege 
statute denies the protection of the privilege to those who 
rely on psychiatric social workers for psychotherapeutic 
aid. To provide equality of treatment, the Commission 
recommends expansion of the psychotherapist-patient 
privilege to include patients receiving psychotherapy from 
psychiatric social workers. To aSsure adequate 
qualifications for the psychiatric social worker, the privilege 
should be limited to (1) those psychiatric social workers 
who are employed by the state and (2) those psychiatric 
social workers who have not less than the minimum 
qualifications required of a state psychiatric social workerl7 

and work in a city, county, or other local mental health 
facility that is operated as a part of the approved county 
Short-Doyle Plan.18 

Professional Corporations 
Conforming amendments to the Moscone-Knox 

Professional Corporation Act made clear that the relation of 
physician and patient exists between a medical corporation 
and the patient to whom it renders services,19 but failed to 
make clear that the relationship of psychotherapist and 
14 Bus. ~ Prof. Code f 17862. 
18 Belmont v. State Personnel Bd., 36 Cal. App.3d 518,111 Cal. Rptr. fI.Y1 (1974). 
18 See Comment, Underprivileged Communications: Extension of the 

Psychotherapist-Patient Privilege to Patients of Psychiatric Social Workers, 61 Calif. 
L. Rev. 10150 (1973). 

17 See California State Personnel Board, Specification. Psychiatric Social Worker (rev. 
1973). 

IS See Welf. ~ lost. Code f 5601. 
.t See 1968 Cal. Stats., Ch. 1375. f 3. 
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patient also exists between a medical corporation and the 
patient to whom it renders services.20 Likewise, provisions 
authorizing the formation of a marriage, family, or child 
counseling corporation neglected to make clear that the 
relationship of psychotherapist and patient exists between 
such a corporation and its patient.21 The application of the 
psychotherapist-patient privilege to a medical corporation 
and to a marriage, family, or child counseling corporation 
should be made clear and the provision located in an 
appropriate place in the psychotherapist-patient statute. 

Group and Family Therapy 
There is a question whether the psychotherapist-patient 

privilege applies in group and family therapy situations. 
Section 1012 of the Evidence Code defines a confidential 
communication between patient and psychotherapist~Q 
include information transmitted between a patient and 
psychotherapist "in confidence" and by a means which, so 
far as the patient is aware, discloses the information to no 
third persons "other than those who are present to further 
the interest of the patient in the consultation, or those to 
whom disclosure is reasonably necessary for . . . the 
accomplishment of the purpose for which the 
psychotherapist is consulted." Although these statutory 
exceptions would seem to include other patients present at 
group or family therapy treatment,22 the language might be 
narrowly construed to make information disclosed at a 
group or family therapy session not privileged. 

In light of the frequent use of group and family therapy, 
it is important that these forms of treatment be covered by 
the psychotherapist-patient privilege. Group and family 
therapy are now used more and more in such important 
areas as marriage and family problems, juvenile 
delinquency, and alcoholism. It is a growing and promising 

, 
III Evidence Code Section 1014 was amended in 1969 to make clear that a psychological 

corporation is covered and again in 1972 to cover a licensed clinical social workers 
corporation. 

21 See Article 6 (commencing with Section 17875) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code, enacted by 1972 Cal. Stats., Ch. 1318, § 1. 

22 Cl Grosslight v. Superior Court, 72 Cal. App.3d 502,140 Cal. Rptr. 278 (1977) (privilege 
covers all relevant communications by intimate family members of patient to 
psychotherapist and to psychiatric personnel, including secretaries, who take 
histories for the purpose of recording statements for the use of psychotherapist). 



136 CALIFORNIA LAW REVISION COMMISSION 

form of psychotherapeutic aid and should be encouraged 
and protected by the privilege.23 The policy considerations 
underlying the privilege dictate that it encompass 
communications made in the course of group and family 
therapy. Psychotherapy, including group and family 
therapy, requires the candid revelation of matters that may 
be not only intimate and embarrassing but also possibly 
harmful or prejudicial to the patient's interests. The 
Commission has been advised that persons in need of 
treatment sometimes refuse group or family therapy 
because the psychotherapist cannot assure the patient that 
the confidentiality of his communications will be 
preserved.24 

The Commission, therefore, recommends that Section 
1012 be amended to make clear that the 
psychotherapist-patient privilege . protects against 
disclosure of, communications made during group and 
family therapy. It should be noted that, if Section 1012 were 
so amended, the general restrictions embodif3(i in Section 
1012 would apply to group and family therapy. Thus, 
communications made in the course of group,. or family 
therapy would be within the privilege only if they are meade 
in confidence and by a means which discloses the 
information to no other third persons. 

Application of Privilege in Criminal Proc~~gs 
Section 1028 of the Evidence COde 'makes the 

psychotherapist-patient privilege applicab~., in criminal 
proceedings where the psychotherapis~' if a psychiatrist or 
psychologist but inapplicable in crimlnal proceedings 
where the psychotherapist is a clinicalsoci~ worker, s~hool 
psychologist, or marriage, family, and .clilld counselor.lIS 
The basis for this distinction is not clear. A patient 
consulting a psychotherapist expects to receive. the bet;lefit 
of the privilege regardless of the type of psychotherapist 
.., See, e.g., Note, Group 1berapy and Privileged Communications, 43 Ind. LJ. 93 (1967); 

Fisher, The Psychotherapeutic Professions and the Law of Privileged 
Communications, 10 Wayne L Rev. fJ09 (1964). 

1M See also Meyer &:: SInith, A Crisis m Group Therapy, 32 American Psychologist 638 
(1m). 

• Section 1028 provides that, "[uJnless the psychotherapist is a person described in 
subdivision (a) or (b) of Section 1010, there is no privilege under this article in a 
crlminalProceediDg·" [,' . 
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consulted; Section 1028 frustrates this expectation in the 
case of criminal proceedings. 

The major effect of Section 1028 is to deny the privilege 
to patients who consult clinical social workers and marriage, 
family, and child counselors while preserving the privilege 
for precisely the same types of communications by patients 
who consult psychiatrists and psychologists. Section 1028 
may also discourage potential patients from seeking 
treatment for mental and emotional disorders for fear of 
disclosure of communications in criminal proceedings. This 
is particularly important in drug addiction cas~s, but it is 
important in other cases as well. 

Society has an interest in protecting innocent victims 
from injury by criminal activity, but Section 1028 is not 
essential to protect this interest; it is adequately protected 
by two other exceptions to the priVilege. Evidence Code 
Section 1027 denies the privilege where a child under 16 is 
the victim of a crime and disclosure would be in the best 
interests of the child. Evidence Code Section 1024 denies 
the privilege where the patient is dangerous to himself or 
herself or to others. In addition, the psychotherapist may be 
personally liable for failure to exercise due cere to disclose 
the communication where disclosure is essential to avert 
danger to others.1I6 

The Commission believes that the harm caused by 
Section 1028 far outweighs any benefits to society that it 
provides. The provision should be repealed: 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Sections 1010, 1012, and 1014 of, to add 
Section 1010.5 to, and to repeal Section 1028 of, the 
Evidence Code, relating to the psychotherapist-patient 
privilege. 

The people of the State of California do eI?act as follows: 

• Tarasoffv. Regents of University of California, 17 Cal.3d&'5,l5I51 P.2d334, 131 Cal. Rptr. 
14 (1976). 
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Evidence Code § 1010 (amended) 
SECTION 1. Section 1010 of the Evidence Code is 

amended to read: 
1010. As used in this article, "psychotherapist" means: 
(a) A person authorized, or reasonably believed by the 

patient to be authorized, to practice medicine in any state 
or nation who devotes, or is reasonably believed by the 
patient to. devote, a substantial portion of ftis time to the 
practice of psyehi.,., psychiatry. 

(b) A person licensed as a psychologist under Chapter 
6.6 (commencing with Section 2900) of Division 2 of the 
Business and Professions Case; Code, or a person employed 
by a nonprofit community agency who is authorized to 
practice psychology under the provisions of subdivision (d) 
of Section 2909 of the Business and·Professions Code, or a 
person licensed or certified as a psychologist under the laws 
of another state or nation. 

d(C) ·A person licensed as a clinical social worker under 
Article 4 (commencing with Section 9(40) of Chapter 17 of 
Division 3 of the Business and Professions Code, wfteft Be 
is while engaged in applied psychotherapy of a nonmedical 
nature. 

(d) A person who is serving as a school psychologist and 
holds a credential authorizing such service issued by the 
state. 

(e) A person licensed as a marriage, family and child 
counselor under Chapter 4 (commencing with Section 
17800) of Part 3, Division e 7 of the Business and Professions 
Code. 

(f) A person licensed as a licensed educational 
psychologist under Article 5 (commencing with Section 
17860) of Chapter 4 of Part 3 of Division 7 of the Business 
and Professions Code. 

(g) A .. state employee serving as a psychiatric social 
worker in a mental health facility of the State of California, 
while engaged in apphed psychotherapy of a nonmedical 
nature. 

(h) A public employee having not less than the 
minimum qualifications required of a state psychiatric 
social worker who is serving as a psychiatric social worker 
in a city or county mental health facility operated as a part 
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of the approved county Short-Doyle Plan (as defined in 
Section 56()] of the Welfare and Insh'tutions Code), while 
engaged in applied psychotherapy of a nonmedical nature, 

(i) A person having not less than the minimum 
qualifications required of a state psychiatric social worker 
who is serving as a psychiatric social worker in a mental 
health facility operated under contract with a city or county 
as part of the approved county Short-Doyle Plan (as 
defined in Section 5601 of the Welfare and Institutions 
Code), while engaged in applied psychotherapy of a 
nonmedical nature, 

Comment. Subdivision (b) of Section 1010 is amended to 
recognize the possibility of treabnent of a patient by a 
psychologist employed by a nonprofit community agency (see 
subdivision (d) of Section 2909 of the Business and Professions 
Code) or a psychologist licensed or certified in another state or 
nation. Where the psychologist is licensed or certified in another 
state or nation, the treabnent may take place in California (see 
Section 2912 of the Business and Professions Code) or in the other 
state or nation. . 

Subdivision (f) is added to include a licensed educational 
psychologist as a psychotherapist for the purpose of the privilege. 
This addition complements subdivision (d) (school 
psychologist). For the qualifications for a licensed educational 
psychologist, see Bus. & Prof. Code § 17862. 

Subdivisions (g)-(i) are added to include a psychiatric social 
worker as a psychotherapist for the purpose of the privilege. The 
prior law had been construed in Belmont Yo State Personnel 
Board, 36 Cal. App.3d 518, 111 Cal. Rptr. f:I.Y1 (1974), as not 
including a confidential communication by a patient to a 
psychiatric social worker within the protection of the 
psychotherapist-patient privilege. The addition of subdivisions 
(g)-(i) is based on functional similarities between presently 
privileged professionals and psychiatric social workers. See 
generally Comment, Underpn'vileged Communications: 
Extension of the Psychotherapist-Patient Privilege to Patients of 
Psychiatric Social Workers, 61 Calif, L. Rev, 1050 (1973). 
Subdivisions (h) and (i) bring within the privilege patients of 
those psychiatric social workers who work in mental health 
facilities that have been approved as a part of the county 
Short-Doyle Plan and by the State Deparbnent of Health for 
funding under the Short-Doyle program, See WeIf. & Inst. Code 
§§ 5703.1,5705. See also WeIf. & Inst. Code § 5751 (Director of 
Health to establish standards of education and experience for 
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professional, administrative, and technical personnel employed 
in mental health services). 

Evidence Code § 1010.5 (added) 
SEC. 2. Section 1010.5 is added to the Evidence Code, 

to read: 
1010.5. The relationship of a psychotherapist and 

patient shall exist between the following corporations and 
the patients to whom they render professional services, as 
well I as between such patients and psychotherapists 
employed by such corporations to render services to such 
patients: 

(a) A medical corporation as defined in Article 17 
(commencing with Section 2500) of Chapter 5 of Division 
2 of the Business and Professioris Code. 

(b) A psychological corporation as defined in Article 9 
(commencing with Section 2995) of Chapter 6.6 of Division 
2 of the Business and Professions Code. 

( c) A licensed clinical social workers corporation as 
defined in Article 5 (commencing with Section 9070) of 
Chapter 17 of Division 3 of the Business and Professions 
Code. 

(d) A marriage, family or child counseling corporation as 
defined in Article 6 (commencing with Section 17875) of 
Chapter 4 of Part 3 of Division 7 of the Business and 
Professions Code. 

Comment. Section 1010.5 is added to continue the second 
paragraph of Section 1014 (c) with the exception of the definition 
of "persons" which is not continued. See Section 1014 and 
Comment thereto. Subdivisions (a) and (d) are new; they make 
clear the application of the psychotherapist-patient privilege to 
types of professional corporations not previously covered. 

Evidence Code § 1012 (amended) 
SEC. 3. Section 1012 of the Evidence Code is amended 

to read: 
1012. As used in this article, "confidential 

communication between patient and psychotherapist" 
means information, including information obtained by an 
examination of the patient, transmitted between a patient 
and his the psychotherapist in the course of that 
relationship and in confidence by a means which, so far as 
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the patient is aware, discloses the information to no third 
persons other than those who are present to further the 
interest of the patient in the consultation, or those to whom 
disclosure is reasonably necessary for the transmission of 
the information or the accomplishment of the purpose for 
which the psychotherapist is consulted, or persons who are 
participating in the diagnosis and treatment under the 
direction of the psychotherapist, including members of the 
pabents family, and includes a diagnosis made and the 
advice given by the psychotherapist in the course of that 
relationship. 

Comment. Section 1012 is amended to make clear that the 
scope of the section embraces marriage counseling, family 
counseling, and other forms of group or family therapy. 
However, it should be noted that communications made in the 
course of joint therapy are within the privilege only if they are 
made in confidence and by a means which discloses the 
information to no other third persons. The making of a 
communication that meets these two requirements in the course 
of joint therapy would not amount to a waiver of the privilege. 
See Evid. Code § 912(c) and (d). The waiver of the privilege by 
one of the patients as to that patient's communications does not 
affect the right of any other patient in group or family therapy 
to claim the privilege with respect to such other patient's own 
confidential communications. See Evid. Code § 912 (b) . 

Evidence Code § 1014 (amended) 
SEC. 4. Section 1014 of the Evidence Code is amended 

to read: 
1014. Subject to Section 912 and" except as otherwise 

provided in this article, the patient, whether or not a party, 
has a privilege to refuse to disclose, and to prevent another 
from disclosing, a confidential communication between 
patient and psychotherapist if the privilege is claimed by: 

(a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by 

the holder of the privilege; or 
(c) The person who was the psychotherapist at the time 

of the confidential communication, but such person may 
not claim the privilege if there is no holder of the privilege 
in existence or if Be such person is otherwise instructed by 
a person authorized to permit disclosure. 



142 CALIFORNIA LAW REVISION COMMISSION 
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Comment. The last paragraph of Section 1014(a), with the 
exception of the definition of "persons," is continued in Section 
1010.5. "Person" is defined in Section 175 to include a 
partnership, corporation, association, and other organizations. 

Evidence Code § 1028 (repealed) 
SEC. 5. Section 1028 of the Evidence Code is repealed. 
~ Uttless the I'syeheHterttl'ist is ft perS6ft seseMes 

itt St:I88Wisieft -tet er ~ M Seeaeft 1919; there is Be 

I'Pivtlege t:lftser this ttl'tiele itt ft el'iminttl preeeeftiftg. 
Comment. Former Section 1028 is not continued. 
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parol evidence rule should be revised. The Commission submits 
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conforming general law to the Uniform Commercial Code 
version of the rule. 

( 145) 

Respectfully submitted, 
JOHN N. MCLAURIN 
Chairman 





RECOMMENDATION 

relating to 

PAROL EVIDENCE RULE 

Code of Civil Procedure Section 1856, which is the basic 
statutory formulation of the parol evidence rule, l provides: 

1856. When the terms of an agreement have been 
reduced to writing by the parties, it is to be considered 
as containing all those terms, and therefore there can 
be between the parties and their representatives, or 
successors in interest, no evidence of the terms of the 
agreement other than the contents of the writing, 
except in the following cases: 

1. Where a mistake or imperfection of the writing is 
put in issue by the pleadings; 

2. Where the validity of the agreement is the fact in 
dispute. 

But this section does not exclude other evidence of 
the circumstances under which the agreement was 
made or to which it relates, as defined in Section 1860, 
or to explain an intrinsic ambiguity, or to establish 
illegality or fraud. The term agreement includes deeds 
and wills, as well as contracts between parties. 

This rule serves a variety of purposes and policies, with the 
intent to encourage parties to reduce their agreements to 
writing. A written agreement minimizes the opportunity 
for perjury, avoids the risk of failing memories, enhances 
certainty in commercial dealings, and minilnizes court time 
in resolving disputes.! 

The California codification of the parol evidence rule, 
enacted in 1872, has not proved adequate, however. In 
some situations, strict application of the rule would 
frustrate the clear intention of the parties. For this reason, 
the cases have continually eroded the rule, resulting in a 
maze of conflicting tests and exceptions.3 As the parol 
1 For related provisions, see Civil Code ft 1625,1638, 1639; Com. Code f 2202. 
I See discussions in Sweet, Contract MaJdng and Parol Evidence: DiIlgnosis and 

TreAtment oIa Sick Rule, 33 Cornell L Rev. 1036, 1047~1 (1968); Note, '/be Parol 
Evidence Rule: Is it Necessary?, 44 N.Y.U. L. Rev. 972, 982-85 (1969). 

3 See discussion in Sweet, Contract MaJdng and Parol Evidence: Diagnosis and 
Treatment of a Sick Rule, 33 Cornell L. Rev. 1036, 1037-44 (1968). 

( 147) 
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evidence rule exists in California today, it bears little 
resemblance to the statutory statement of the rule. 

The existing California parol evidence rule may be 
summarized as follows.4 The rule makes inadmissible 
evidence of prior or contemporaneous oral or written 
agreements that would vary, add to, or contradict the terms 
of a written instrument that the parties intend to be 
integrated-i.e., to supersede all other prior or 
contemporaneous negotiations and understandings and to 
constitute the final, complete, and exclusive embodiment of 
their q,greement.:S The rule does not make inadmissible 
evidence of a collateral agreement that would supplement 
(but not contradict) the terms of a written instrument if it 
is shown that the written instrument was not intended by 
the' parties to constitute an integrated agreement.6 The 
question of integration is one for the court rather than the 
jury.7 The rule does not make inadmissible extrinsic 
evidence offered to interpret or explain the meaning of a 
written instrument, whether or not integrated.8 The rule 
does not make inadmissible extrinsic evidence offered to 
prove that a written instrument is invalid or unenforceable 
because of mistake, fraud, lack of consideration, illegality, 
and the like.9 

- The statute should at least accurately state the law.Io An 
inaccurate codification of the parol evidence rule is not only 
misleading, it also requires a search through the reports and 

4 For a more detailed analysis, see Jefferson, California Evidence Benchbook The Parol 
Evidence Rule ff 32.1-.12.9, at 561)..86 (1972). 

5. Weisenburg v. Thomas, 9 Cal. App.3d 961, 89 Cal. Rptr. 113 (1970); Exchequer 
Acceptance Corp. v. Alexander, 271 Cal. App.2d 1,76 Cal. Rptr. 328 (1969). But see 
note 16 infra. 

6 Masterson v. Sine, 68 Cal.2d 222, 436 P.2d 561, 65 Cal. Rptr.545 (1968); Birsner v. Bolles, 
9A) Cal. App.3d 633, 97 Cal. Rptr.846 (1971). 

7 Brawthen v. H & R Block, Inc., 28 Cal. App.3d 131, 104 Cal. Rptr. 486 (1972). 
6 Delta Dynamics, Inc. v. Arioto, 69 Cal.2d 525, 446 P.2d 785, 72 Cal. Rptr. 785 (1968); 

Pacific Gas & Elec. Co. v. G. W. Thomas Drayage & Rigging Co., 69 Cal.2d 33, 442 
P.2d 641, 69 Cal. Rptr. 561 (1968). 

9 Coast Bank v. Holmes, 19 Cal. App.3d 581, 97 Cal. Rptr. 30 (1971); B. Witkin, California 
Evidence ff 737-747 (2d ed. 1972 & Supp. 1977). 

10 See Note, Chief Justice Traynor and the Parol Evidence Rule, 22 Stan. L. Rev. 547, 563 
(1970): "It is time for the California state legislature to step in and rid the California 
Codes of the confusion for which they' have become legendary. The provisions 
concerning parol evidence should either be rewritten or amended to conform to 
Chief Justice Traynor's three opinions." 
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treatises to find the law. The Law Revision Commission 
recommends that California's parol evidence rule statute 
be revised to conform to existing law.ll 

Because the parol evidence provisions of the Uniform 
Commercial Code are substantially the same as existing 
California case law concerning the parol evidence rule,12 
the Commission further recommends that the Uniform 
Commercial Code serve as the basis for the statutory 
restatement of the parol evidence rule. Commercial Code 
Section 2202 provides:13 

2202. Terms with respect to which the confirmatory 
memoranda of the parties agree or which are othel'Wise 
set forth in a writing intended by the parties as a final 
expression of their agreement with respect to such 
terms as are included therein may not be contradicted 
by evidence of any prior agreement or of a 
contemporaneous oral agreement but may be 
explained or supplemented 

(a) By course of dealing or usage of trade (Section 
1205) or by course of performance (Section 22(8); and 

11 See Sweet. Contract MsJdng IUJd Parol Evidence: DiRgnosis and Treatment of a Sick 
Rule, 53 Cornell L. Rev. 1036, 1061-63 (1968). 

11 See discussion in text at footnotes 14-17, infra. 
13 The Official Comment to Section 2202 states: 

1. This section definitely rejects: 
(a) Any assumption that because a writing has been worked out which is final on 

some matters, it is to be taken as including all the matters agreed upon; 
(b) The premise that the language used has the meaning attributable to such 

language by rules of construction existing in the law rather than the meaning which 
arises out of the commercial context in which it was used;' and 

(c) The requirement that a condition precedent to the admissibility of the type 
of evidence specified in paragraph (a) is an original determination by the court that 
the language used is ambiguous. 

2. Paragraph (a) makes admissible evidence of course of dealing, usage of trade 
and course of performance to explain or supplement the terms of any writing stating 
the agreement of the parties in order that the true understanding of the parties as 
to the agreement may be reached. Such writings are to be read on the assumption 
that the course of prior dealings between the parties and the usages Of trade were 
taken for granted when the document was phrased. Unless carefully negated they 
have become an element of the meaning of the words used. Similarly, the course of 
actual performance by the parties is considered the best indication of what they 
intenped the writing to mean. 

3. Under paragraph (b) consistent additional terms, not reduced to writing, may 
be proved unless the court finds that the writing was intended by both parties as a 
complete and exclusive statement of all the terms. H the additional terms are such 
that, if agreed upon, they would certainly have been included in the document in 
the view of the court, then evidence of their alleged making must be kept from the 
trier of fact. 
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(b) By evidence of consistent additional terms 
unless the court finds the writing to have been 
intended also as a complete and exclusive statement of 
the terms of the agreement. 

The leading California cases have drawn upon the Uniform 
Commercial Code provision in their formulation of the 
parol evidence rule.14 Use of the Uniform Commercial 
Code provision will assure a uniform parol evidence rule 
applicable both to contracts for the sale of goods and to 
contracts and conveyances generally. 

The Uniform Commercial Code parol evidence rule 
makes clear a few points which, under existing general 
contract law, are unclear. The Uniform Commercial Code 
precludes evidence of consistent additional terms to explain 
or supplement the writing if the court determines that the 
additional terms are such that, if agreed upon, they would 
certainly have been included in the writing. IS The Uniform 
Commercial Code rule does not preclude a contradictory 
written agreement that is contemporaneous with the 
writing!6 The Uniform Commercial Code makes explicit 
that course of dealing, usage of trade, and course of 
performance may be used both to supplement and explain 
the terms of the agreement. IT The Commission believes 
these would be beneficial clarifications of the general law 
and recommends their adoption. 

14 See, e.g., Masterson v. Sine, 68 Cal.2d 222, 228-29, 436 P.2d 561, 564-615, 65 Cal. Rptr. 
545,548-49 (1968). See discussion in Note, The Parol Evidence Rule: h It Necessary?, 
44 N.Y.U. L Rev. m, V17-82 (1969). 

II U.C.c. t i-D, Official Comment 3. While California easel have adopted the Uniform 
Commercial Code rule, they have also enunciated an alternate rule of admiasibility 
based on the Restatement of Contracts, which allows proof of a collateral agreement 
which might naturally have been made as a separate agreement. See, e.g., Masterson 
v. Sine, 68 Cal.2d 222, 228-29, 436 P.2d 561, 564-615, 65 Cal. Rptr. 545, 548-49 (1968) 
(applying both U.C.c. and Restatement tests); Birsner v. Bolles, 20 Cal. App.3d 635, 
637~ Vl Cal. Rptr. 846, 847 (IVll) (applying both U.C.C. and Restatement tests). 

14 Under existing law, howev~, where there are several writings between the same 
parties that are parts of substantially one transaction, they are to be taken together. 
See, e.g., S. Jon Kreedman &: Co. v. Meyers Bros. Parking-Western Corp., 38 Cal. 
App.3d 173,180,130 Cal. Rptr. 41,46 (IVl6). See discussion in 1 B. Witkin, Summary 
of California Law Contracts t 525, at 447-48 (8th ed. IVl3). . 

17 Course of dealing, usage of trade, and course of performance have been used as aids 
to interpretation by the California courts. See discussions in 1 California Commercial 
Law tt 7.39-7.41, at 33IS-37 (Cal. Cont. Ed. Bar 1966); 1 B. Witkin, Summary of 
California Law Contracts ft sZ7, 534, at 449-50, 455-56 (8th ed. IVl3). 

'~-----------~---- -------
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The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 1856 of the Code of Civil 
Procedure, relating to the parol evidence rule. 

The people ol the State of California do enact as follows: 

Code of Civil Procedure § 1856 (amended) 
SECTION 1. Section 1856 of the Code of Civil 

Procedure is amended to read: 
1856. VAteft +he tef'tfts ef 8ft ftgi'eemeftt fta¥e heeB 

reEltteea te rNftting e,. +he parses, H is te Be eeMaerea as 
eefttaiftiftg ea ·these teftllS, eB8 Mterefere Mtere e&ft Be 
eetweeft +he pM'ftesttfMi their reppese~/es, 8P Iftleeessws 
iii interest, Be er+'!eeftee M +he teftDS ef the &gPeetBeBt elheP 
Mtftft the eeliteftts M +he wRitiftg, exeef)t itt lfte feHewiftg 
eases: (a) Terms set forth in a writing intended by the 
parties as a final expression of their agreement with respect 
to such terms as are included therein may not be 
contradicted by evidence of any prior agreement or of a 
contemporaneous oral agreement. 

(b) The terms set forth in a writing described in 
subdivision (a) may be explained or supplemented by 
evidence of consistent additional terms unless the writing 
is intended also as a complete and exclusive statement of 
the terms of the agreement. 

(c) The terms set forth in a writing described in 
subdivision (a) may be explained or supplemented by 
course of deaIing or usage of trade or by course of 
performance. 

(d) The court Shall determine whether the Writing is 
intended by the parties as a final expression of their 
agreement with respect to such terms as are included 
therein and whether the writing is intended, also as a 
complete and exclusive statement of the terms of the 
agreement 
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t (e) Where a mistake or imperfection of the writing 
is put in issue by the f)lea8iftgs; pleadings, this section does 
not exclude evidence relevant to that issue. 

&: (I) Where the validity of the agreement is the fact in 
tiisf)tlte. dispute, this section does not exclude evidence 
relevant to that issue. 

(g) BMthis Thissection does not exclude other e'vidence 
of the circumstances under which the agreement was made 
or to which it relates, as defined in Section 1860, or to 
explain an extrinsic 8:lftsigHfty, ambiguity or otherwise 
interpret the terms of the agreement, or to establish 
illegality or fraud. 

(h) !Ate As used in this 'section, the term agreement 
includes deeds and wills, as well as contracts ,between 
parties. 

Comment. Section 1856 is amended to restate the substance 
of the parol evidence rule for contracts arid other Written 
instruments. Its application to . other written instruments is 
subject to express statutory provisions relating to admissibility of 
extrinsicevidence .. See, e.g., hobate Codei·'l05(exclufiing·oral 
declarations of testator); Estate of Russell, 69 Cal.2d 200, 212, 444 
P.~ 353, 361, 70 ~. Rptr. 561, 569 (1968) . For the law appli~b,le 
to contracts for the sale of goods, see Commercial Code Section 
2202. Section 1856 govel1l$ the admissibility of parol evidence 
notwithstanding any implications to. the contrary in Civil Code 
Sections 1625, 1638, and 1639 (creation and. interpretation of 
contracts). Nothing in Section 1856 is intended to affect any 
statute requiring the terms of a contract to be. in writing. See, 
e.g., Civil Code If 1624 (statute of frauds), 1803.1-1803.8 (retail 
installment contracts), 1812.lS2 (dance studio contracts). 

Subdivisions (a) and (b) make inadmissible parol evidence in 
a, few limited . cases.: These cases are discussed. below. 

IT the written instrument is intended by the parties as the final 
embodiment of the terms contained in it, subdivision (a) makes 
parol evidence inadmissible to contradict tho$e terms. 
Subdivision (a) is C<Unparable to the int,ocJuctory portion of 
Commercial Code Section 2202 and codifies prior law. See, e.g., 
American Nat1 Ins. Co. v. Continental Parking Corp.,42 Cal. 
App.3d 260, 116 Cal. Rptr. 801 (1974) (hearing denied). The issue 
of the finality of the terms of the agreement is a matter for court 
determination under subdivision (d). This also codifies prior law. 
See, e.g., Brawthen v. H & R Block, Inc., 28 Cal. App.3d 131, 104 
Cal. Rptr. 486 (1972). Subdivision (a) does not make inadmissible 
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evidence of a contemporaneous written, agreement that 
contradicts the terms of the main written agreement even 
though final. Cf. Civil Code § 1642 (several contracts relating to 
the same matters, between the same parties, and made as parts 
of substantially one transaction are to be taken together). 

As a general rule, evidence of consistent additional terms is 
admissible to explain or supplement the terms of an agreement 
notwithstanding the finality of the terms of the agreement. 
Because a writing has been worked out which is final on some 
matters, it is not'to be taken as including all the matters ,agreed 
upon unless it is also a complete and exclusive statement of all the 
terms. Subdivision (b) makes inadmissible evidence of consistent 
additional terms, whether or not reduced to writing, if the 
written instrument was intended by both parties as a complete 
and exclusive statement of all the terms. Subdivision (b) is 
comparable to subdivision (b) of Commercial Code Section 29Q.2 
and codifies prior law. See, e.g., Masterson v. Sine, 68 Cal.2d,222, 
436 P.2d 561, 65 Cal. Rptr. 345· (1968). The isSueso{;oompletetieu 
and exclusivity are matters· for court determination Under 
subdivision (d). This also codifies prior law. See, e.g., Brawthen 
v. H4t R Block, Inc., 28 Cal. App.3d 131, 104 Cal. Rptr',486 (1971). 
One indication of the completeness and exclusivity ofthe writing 
is whether the additional term is such that, if, agreed upon, it 
would certainly have been included in· the writing.· 

The foregoing discussion of subdivisions (a) and (b) indicates 
the extent of the limitations imposed by Section 1856. ~pt ·to 
the extent indicated in that discussion, the section does n.ot make 
inadmissible evidence offered to 'explain or. supp!eJnent. the 
terms of a written agreement. Subdivision(c~makes::clear that 
the parol evidence rule does not make inadmissible evidence of 
course of dealing, usage of trade, and course of performance to 
explain or supplement the terms of a writing stating the 
agreement of the parties, in order that the true understanding of 
the parties as to the agreement may be reached. Such writings 
are to be read on the assumption that the course of prior dealings 
between the parties and the usages of trade were faken for 
granted when the document was phrased. Unless carefully 
negated, they have become an element of the meaning of the 
words used. Similarly, the course of actual performance by the 
parties is considered the best indication of what the parties 
intended the writing to mean. Subdivision (c) thus definitely 
rejects (1) the premise that the language used has the meaning 
attributable to such language by rules of construction existing in 
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the law rather than the meaning which arises out of the context 
in which it was used and (2) the requirement that a condition 
precedent to the admissibility of the type of evidence specified 
in the subdivision is an original determination that the language 
used is ambiguous. Subdivision (c) is comparable to subdivision 
(a) of Commercial Code Section 2202 and codifies prior law. See 
discussions in 1 California Commercial Law §§ 7.39-7.41, at 
335-37 (Cal. Cont. Ed. Bar 1966); 1 B. Witkin, Summary of 
California Law Contracts §§ 527, 534, at 449-50, 455-56 (8th ed. 
19'13). It is expected that the courts will look to the definitions in 
Commercial Code Sections 1205 and 2208 for guidance in 
interpreting the meaning of the terms "course of dealing," 
"usage of trade," and "course of performance." 

Section 1856 does not make inadmissible extrinsic evidence, 
other than that made inadmissible by subdivisions (a) and (b), 
offered to interpret or explain the meaning of the terms. of a 
written agreement, regardless whether the writing is intended 
by" the parties as a final, complete, and exclusive statement ·of 
those terms. See subdivision (g). Evidence offered to interpret 
or explain the meaning of the terms of a written agreement is 
subject to the normal rules of admissibility and construction of 
instruments, including the rule that the "test of admissibility of 
extrinsic evidence to explain the meaning of a written 
instrument is not whether it appears to the court to be plain and 
unambiguous on its face, but whether the offered evidence is 
relevant to prove a meaning to which the language of the 
instrument is reasonably susceptible." Pacific Gas & Elec. Co. v. 
G. W. Thomas Drayage & Rigging Co., 69 Cal.2d 33,37,442 ,P.2d 
641, 644, 69 Cal. Rptr. 561, 564 (1968). 
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