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(c) Except as limited in the trust instrument, the 
power to perform any act that a trustee would perform 
for the purposes of the trust under the standard of care 
provided in Section 16040. 
Comment. Section 16200 is drawn from Sections 2(a) and 

3(a) of the Uniform Trustees' Powers Act (1964) and from 
various California statutes. Subdivisions (a) and (b) of Section 
16200 supersede part of former Civil Code Section 2240 (power 
to deposit securities subject to contrary provision in trust 
instrument) and restate the second sentence of former Civil 
Code Section 2267 (trustee has authority conferred by trust 
instrument and statute) without substantive change. Subdivision 
(b) also supersedes the authority to make deposits provided in 
subdivision (c) of former Civil Code Section 2261. Subdivision 
(a) is consistent with the part of subdivision (a) of former Civil 
Code Section 2258 that required the trustee to fulfill the purposes 
of the trust. 

The introductory clause of Section 16200 makes clear that the 
trustee has the powers as provided in this section without the 
need to obtain court authorization. This provision supersedes the 
first paragraph of former Probate Code Section 1120.2 which 
required court approval to exercise powers not expressed in the 
trust and subdivision (18) of former Probate Code Section 1120.2 
which gave the court authority to grant necessary or desirable 
powers. See also Section 16201 (power of court to relieve trustee 
from restrictions on powers). 

Subdivision (b) gives the trustee the statutory powers without 
the need to incorporate them, as was required under former 
Probate Code Section 1120.2. The main list of powers is provided 
in Article 2 (commencing with Section 16220). Additional 
powers are provided by statutes outside this chapter. See, e.g., 
Section 16300 et seq. (Revised Uniform Principal and Income 
Act). 

Under subdivision (c) of this section, the trustee has the 
powers of a prudent person, without the need to obtain prior 
court approval. However, if the trustee desires court approval 
before exercising a power or desires court review after exercise 
of a power, the procedure provided in Section 17200 et seq. is 
available. This subdivision is drawn from Section 3 (a) of the 
Uniform Trustees' Powers Act (1964). 

The exercise of powers by the trustee is subject to various 
important limitations as recognized in this section and as 
provided elsewhere. Subdivisions (b) and (c) make clear that 
the exercise of statutory or "prudent person" powers is subject 
to limitations provided in the trust. Section 16202 makes clear 
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that the exercise of powers by the trustee is subject to the 
fiduciary duties owed to the beneficiaries. See the Comment to 
Section 16202; see also Section 16201 (power of court to relieve 
trustee from restrictions on powers). 

§ 16201. Power of court to relieve trustee from restrictions 
on powers 
16201. This chapter does not affect the power of a 

court to relieve a trustee from restrictions on the exercise 
of powers under the trust instrument. 
Comment. Section 16201 restates subdivision (d) of former 

Civil Code Section 2261 without substantive change, except that 
the rule is made general and is not restricted to the making or 
retention of investments as under former Civil Code Section 
2261 (d). Section 16201 also supersedes former Probate Code 
Section 1120.2 (18). Under Section 16201, the case law rule 
permitting deviation from trust restrictions as necessary in 
unforeseen circumstances is not changed. See, e.g., Estate of 
Loring, 29 Cal. 2d 423, 436-37, 175 P .2d 524 (1946); Adams v. Cook, 
15 Cal. 2d 352, 359,101 P.2d 484 (1940); Estate of Mabury, 54 CaL 
App. 3d 969, 984-85, 127 CaL Rptr. 233 (1976); see also 
Restatement (Second) of Trusts § 167 (1957). For a provision 
permitting the court to modify a trust where there has been a 
material change of circumstances, see Section 15409. 

§ 16202. Exercise of powers subject to trustee's duties 
16202. The grant of a power to a trustee, whether by 

the trust instrument, by statute, or by the court, does not 
in itself require or permit the exercise of the power. The 
exercise of a power by a trustee is subject to the trustee's 
fiduciary duties. 
Comment. Section 16202 recognizes that a power granted to 

the trustee from any source does not necessarily permit the 
exercise of the power, nor does it prevent the exercise of a power 
in a manner than conflicts with a general duty where the trust 
instrument so directs (see Section 16000) or where the trustee is 
directed so to act by a person holding the power to revoke the 
trust (see Section 16001). For example, the trust instrument may 
give the trustee discretion to favor one beneficiary over others, 
in apparent conflict with the general duty to deal with 
beneficiaries impartially under Section 16003. See also Section 
16000 et seq. (trustee's fiduciary duties). 
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§ 16203. Application of rules governing trustees' powers 
16203. An instrument that incorporates the powers 

provided in former Section 1120.2 shall be deemed to 
refer to the powers provided in Article 2 (commencing 
with Section 16220). 
Comment. Section 16203 is new and clarifies the effect of 

references in instruments to the former provisions listing 
trustees' powers. 

Article 2. Specific Powers of Trustees 

§ 16220. Collecting and holding property 
16220. The trustee has the power to collect, hold, and 

retain trust property received from a settlor or any other 
person until, in the judgment of the trustee, disposition 
of the property should be made. The property may be 
retained even though it includes property in which the 
trustee is personally interested. 
Comment. Section 16220 supersedes part of subdivision (b) 

of former Civil Code Section 2261 and part of subdivision (2) of 
former Probate Code Section 1120.2. Section 16220 is the same in 
substance as Section 3 ( c) (1) of the Uniform Trustees' Powers Act 
(1964). The specific references to stock in the trustee or in a 
corporation controlling or controlled by the trustee in former 
Civil Code Section 2261 (b) and in former Probate Code Section 
1120.2(2) are omitted from Section 16220 because they are 
unnecessary; however, the substance of the law is not changed by 
Section 16220 since stock of the type described by the former 
provisions is within the general language of the new law. See 
Section 62 ("property" defined). The exercise of the power to 
hold property under this section is subject to the limitation 
provided in Section 1035(d) in the case of a marital deduction 
trust. See also Section 16202 (exercise of powers is subject to 
duties) . 

§ 16221. Receiving additions to trust 
16221. The trustee has the power to accept additions 

to the property of the trust from a settlor or any other 
person. 
Comment. Section 16221 supersedes part of the first sentence 

of subdivision (b) of former Probate Code Section 1120 and 
paragraph (3) of subdivision (a) of former Probate Code Section 
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1138.1. Section 16221 is the same in substance as Section 3(c) (2) 
of the Uniform Trustees' Powers Act (1964). See also Sections 62 
("property" defined), 16202 (exercise of powers is subject to 
duties) . 

§ 16222. Participation in business; change in form of 
business 

16222. (a) Subject to subdivision (b), the trustee has 
the power to continue or participate in the operation of 
any business or other enterprise that is part of the trust 
property and may effect incorporation, dissolution, or 
other change in the form of the organization of the 
business or enterprise. 

(b) Except as provided in subdivision (c), the trustee 
may continue the operation of a business or other 
enterprise only as authorized by the trust instrument or 
by the court. 

(c) The trustee may continue the operation of a 
business or other enterprise for a reasonable time 
pending a court hearing on the matter or pending a sale 
of the business or other enterprise. 
Comment. Subdivision (a) of Section 16222 continues 

subdivision (17) of former Probate Code Section 1120.2 without 
substantive change. Subdivision (a) is similar to Section 3 ( c) (3) 
of the Uniform Trustees' Powers Act (1964). Subdivisions (b) and 
(c) are new. Under Section 16222 the trustee may have the 
power to continue a business that is made part of the trust, but 
may not enter into a new business. See also Section 16202 
(exercise of powers is subject to duties). 

§ 16223. Investments 
16223. The trustee has the power to invest in any kind 

of property, whether real, personal, or mixed. 
Comment. Section 16223 restates without substantive change 

part of subdivision (2) of former Probate Code Section 1120.2 and 
part of paragraph (1) of subdivision (a) of former Civil Code 
Section 2261. Statutes pertaining to legal investments appear in 
other codes. See, e.g., Fin. Code § 1564 (common trust funds); 
Gov't Code §§ 971.2, 17202,61673; Harb. & Nav. Code §§ 6331, 
6931; Health & Safety Code §§ 33663,34369,37649,52040,52053.5; 
Pub. Res. Code § 26026; Sts. & Hy. Code §§ 8210,25371,30241, 
30242, 31173; Water Code §§ 9526, 20064. Section 16223 is the 
same in substance as Section 3(c) (5) of the Uniform Trustees' 
Powers Act (1964), except that surplus language has been 
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omitted. Under this section any form of investment is permissible 
in the absence of a prohibition in the trust instrument or an 
overriding duty. This section is intended to permit investment in 
investment company shares, mutual funds, index funds, and 
other modern vehicles for collective investments. While 
investment in these funds is not forbidden merely because 
discretion over the fund is delegated to others, the trustee is 
ultimately subject to general fiduciary standards of care in 
making the investment. See Section 16040 (standard of care). See 
also Sections 62 ("property" defined), 16202 (exercise of powers 
is subject to duties). 

§ 16224. Investments in obligations of United States 
government 
16224. (a) In the absence of an express provision to 

the contrary in a trust instrument, where the instrument 
directs or permits investment in obligations of the United 
States government, the trustee has the power to invest in 
those obligations directly or in the form of an interest in 
a money market mutual fund registered under the 
Investment Company Act of 1940 (15 U.S.C. Sec. 80a-l et 
seq.) or an investment vehicle authorized for the 
collective investment of trust funds pursuant to Section 
9.18 of Part 9 of Title 12 of the Code of Federal 
Regulations, the portfolios of which are limited to United 
States government obligations maturing not later than 
five years from the date of investment or reinvestment 
and to repurchase agreements fully collateralized by 
United States government obligations. 

(b) This section applies only to trusts created on or 
after January 1, 1985. 
Comment. Section 16224 continues the first sentence of 

subdivision (a) and subdivision (b) offormer Civil Code Section 
2269.1 with some technical changes to eliminate surplus 
language. See also Section 16202 (exercise of powers is subject to 
duties) . 

§ 16225. Deposits 
16225. (a) The trustee has the power to deposit trust 

funds at reasonable interest in any of the following 
accounts to the extent that the account is insured by a 
government agency or collateralized : 

(1) An account in a bank. 
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(2) An account in an insured savings and loan 
association, as defined in Section 1406. 

(3) An account consisting of shares of an insured credit 
union, as defined in Section 1443. 

(b) A trustee may deposit trust funds pursuant to 
subdivision (a) in a financial institution operated by, or 
that is an affiliate of, the trustee. For the purpose of this 
subdivision,. "affiliate" means a corporation that directly 
or indirectly through one or more intermediaries 
controls, is controlled by, or is under common control 
with another domestic or foreign corporation. 

(c) This section does riot limit the power of a trustee 
in a proper case to deposit trust funds in an account 
described in subdivision (a) that is subject to notice or 
other conditions respecting withdrawal prescribed by 
law or governmental regulation. 

(d) The court may authorize the deposit of trust funds 
in an account described in subdivision (a) in an amount 
greater than the maximum insured or collateralized 
amount. 

(e) Nothing in this section prevents the trustee from 
holding an amount of trust property reasonably necessary 
for the orderly administration of the trust in the form of 
cash or in a checking account without interest. 
Comment. Section 16225 restates the part of subdivision (c) 

of former Civil Code Section 2261 relating to deposits in banks. 
The requirement that the funds be deposited at "reasonable" 
interest is new to the statute. Section 16225 is comparable to 
Section 2453 governing deposits by guardians and conservators 
with respect to deposits in savings and loan associations and 
credit unions. The limitation on bank deposits in subdivision 
(a) (1) is the same as that provided in former Civil Code Section 
2261 (c) , except that the reference to present or future laws of the 
United States has been omitted as unnecessary. Subdivisions 
(a) (2) and (a) (3) incorporate limitations applicable under the 
guardianship-conservatorship statute; the language relating to 
the extent to which trust funds may be deposited in such 
accounts is new. See Section 21 ("account" defined). See also Fin. 
Code §§ 764 (fiduciaries' deposits in banks), 11207 (fiduciaries' 
deposits in federal savings and loan associations). For other 
provisions relating to deposits by trustees, see Fin. Code 
§§ 7000-7002. 
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Subdivisions (b)-(d) of Section 16225 restate part of 
subdivision (c) of former Civil Code Section 2261 without 
substantive change. See also Uniform Trustees' Powers Act 
§ 3 (c) (6) (1964). The second sentence of subdivision (b) is new; 
the definition of "affiliated" is the same as that provided in 
Corporations Code Section 150. Court authorization under 
subdivision (d) may be obtained as provided in Section 
17200 (b) (2), (5), and (6). . 

Subdivision (e) is a new provision drawn from Section 920.3 
relating to administration of decedents' estates. This subdivision 
recognizes that the limitation of the power to make deposits to 
accounts affording reasonable interest provided in subdivision 
(a) is not absolute, but is subject to reasonable requirements of 
trust administration. 

See also Section 16202 (exercise of powers is subject to duties) . 

§ 16226. Acquisition and disposition of property 
16226. The trustee has the power to acquire or dispose 

of property, for cash or on credit, at public or private sale, 
or by exchange. 

Comment. Section 16226 restates part of the second sentence 
of paragraph (1) of subdivision (a) of former Civil Code Section 
2261 and part of subdivision (5) of former Probate Code Section 
1120.2 without substantive change. Section 16226 is the same in 
substance as part of Section 3 (c) (7) of the Uniform Trustees' 
Powers Act (1964). Section 16226 also supersedes the part of 
subdivision (1) of former Probate Code Section 1120.2 pertaining 
to sale of trust assets on deferred payments. See also Sections 62 
("property" defined), 16202 (exercise of powers is subject to 
duties). 

§ 16227. Management of property 
16227. The trustee has the power to manage, control, 

divide, develop, improve, exchange, partition, change 
the character of, or abandon trust property or any 
interest therein. 
Comment. Section 16227 is the same in substance as part of 

Section 3 (c) (7) of the Uniform Trustees' Powers Act (1964). 
Section 16227 continues the authority to manage, control, or 
divide property provided in subdivision (1) of former Probate 
Code Section 1120.2 and part of subdivision (5) of former Probate 
Code Section 1120.2 without change, except that "property" is 
used in place of "asset." See also Sections 62 ("property" 
defined), 16202 (exercise of powers is subject to duties). 
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§ 16228. Encumbrances 
16228. The trustee has the power to encumber, 

mortgage, or pledge trust property for a term within or 
extending beyond the term of the trust in connection 
with the exercise of any power vested in the trustee. 
Comment. Section 16228 supersedes part of subdivision (3) of 

former Probate Code Section 1120.2 and is the same in substance 
as part of Section 3 (c) (7) of the Uniform Trustees' Powers Act 
(1964). See also Sections 62 ("property" defined), 16202 
(exercise of powers is subject to duties). 

§ 16229. Repairs and alterations of property 
16229. The trustee has the following powers: 
(a) Make ordinary or extraordinary repairs, 

alterations, improvements in buildings or other trust 
property.-

(b) Demolish any improvements. 
(c) Raze existing or erect new party walls or buildings. 

Comment. Section 16229 continues subdivision (6) of former 
Probate Code Section 1120.2 without substantive change and is 
the same in substance as Section 3 (c) (8) of the Uniform Trustees' 
Powers Act (1964). The reference to improvements is new. See 
also Section 16202 (exercise of powers is subject to duties). 

§ 16230. Development of land 
16230. The trustee has the power to do any of the 

following: 
(a) Subdivide or develop land. 
(b) Dedicate land to public use. 
(c) Make or obtain the vacation of plats and adjust 

boundaries. 
(d) Adjust differences in valuation on exchange or 

partition by giving or receiving consideration. 
(e) Dedicate easements to public use without 

consideration. 
Comment. Section 16230 continues subdivision (7) of former 

Probate Code Section 1120.2 without substantive change and is 
the same in substance as Section 3 (c) (9) of the Uniform Trustees' 
Powers Act (1964). See also Section 16202 (exercise of powers is 
subject to duties). 

§ 16231. Leases 
16231. The trustee has the power to enter into a lease 
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for any purpose as lessor or lessee with or without the 
option to purchase or renew and for a term within or 
extending beyond the term of the trust. 
Comment. Section 16231 restates part of subdivision (1) of 

former Probate Code Section 1120.2 without substantive change 
and is the same in substance as Section 3(c) (10) of the Uniform 
Trustees' Powers Act (1964). Section 16231 supersedes former 
Civil Code Section 2272. See also Section 16202 (exercise of 
powers is subject to duties). 

§ 16232. Mineralleases 
16232. The trustee has the power to enter into a lease 

or arrangement for exploration and removal of gas, oil, or 
other minerals, and to enter into a community oil lease or 
a pooling or unitization agreement, and for a term within 
or extending beyond the term of the trust. 

Comment. Section 16232 restates part of subdivision (1) of 
former Probate Code Section 1120.2 without substantive change 
and adds the reference to a pooling or unitization agreement 
drawn from Section 3 (c) (11) of the Uniform Trustees' Powers 
Act (1964). The authority to make leases or agreements 
extending beyond the term of the trust is consistent with Section 
16231 (general power to lease). See also Section 16202 (exercise 
of powers is subject to duties). 

§ 16233. Options 
16233. The trustee has the power to grant an option 

involving disposition of trust property or to take an 
option for the acquisition of any property, and an option 
may be granted or taken that is exercisable beyond the 
term of the trust. 

Comment. Section 16233 is the same in substance as Section 
3(c) (12) of the Uniform Trustees' Powers Act (1964). The first 
half of Section 16233 continues subdivision (8) of former Probate 
Code Section 1120.2 without substantive change, but the word 
"property" is used in place of "asset." The authority to grant or 
take options exercisable beyond the term of the trust is new and 
is consistent with Section 16231 (general power to lease). An 
option under this section includes a right of first refusal. See also 
Sections 62 ("property" defined), 16202 (exercise of powers is 
subject to duties). 
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§ 16234. Voting rights with respect to corporate shares, 
memberships, or property 

16234. With respect to any shares of stock of a 
domestic or foreign corporation, any membership in a 
nonprofit corporation, or any other property, a trustee 
has the following powers: 

(a) Vote in person, and give proxies to exercise, any 
voting rights with respect to the shares, memberships, or 
property. 

(b) Waive notice of a meeting or give consent to the 
holding of a meeting. 

(c) Authorize, ratify, approve, or confirm any action 
that could be taken by shareholders, members, or 
property owners. 

Comment. Section 16234 is drawn from Section 2458 (voting 
rights under guardianship-conservatorship statute) . Section 
16234 restates without substantive change subdivision (9) of 
former Probate Code Section 1120.2 and former Civil Code 
Section 2270, except that the requirement in former Civil Code 
Section 2270 that authorizations be in writing is omitted. See also 
Corp. Code §§ 702(a) (voting of shares by trustee), 703(c) 
(voting of shares in corporate trustee), 705 (proxies); Prob. Code 
§ 16202 (exercise of powers is subject to duties). 

§ 16235. Payment of calls and assessments 
16235. The trustee has the power to pay calls, 

assessments, and any other sums chargeable or accruing 
against or on account of securities. 
Comment. Section 16235 continues subdivision (lO) of 

former Probate Code Section 1120.2 without substantive change 
and is the same as Section 3(c) (14) of the Uniform Trustees' 
Powers Act (1964). See also Section 16202 (exercise of powers is 
subject to duties). 

§ 16236. Stock subscriptions and conversions 
16236. The trustee has the power to sell or exercise 

stock subscription or conversion rights. 
Comment. Section 16236 continues subdivision (11) of 

former Probate Code Section 1120.2 without substantive change 
and is the same as the first part of Section 3 ( c) (15) of the 
Uniform Trustees' Powers Act (1964). See also Section 16202 
(exercise of powers is subject to duties). 
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§ 16237. Consent to change in form of business; voting 
trusts 

16237. The trustee has the power to consent, directly 
or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution, or 
liquidation of a corporation or other business enterprise, 
and to part~cipate in voting trusts, pooling arrangements, 
and foreclosures, and in connection therewith, to deposit 
securities with and transfer title and delegate discretions 
to any protective or other committee as the trustee may 
deem advisable. 
Comment. Section 16237 continues subdivision (4) of former 

Probate Code Section 1120.2 without substantive change and, in 
part, is similar to the second part of Section 3 ( c) (15) of the 
Uniform Trustees' Powers Act (1964). See also Section 16202 
(exercise of powers is subject to duties). 

§ 16238. Holding securities in name of nominee 
16238. The trustee has the power to hold a security in 

the name of a nominee or in other form without 
disclosure of the trust so that title to the security may pass 
by delivery, but the trustee is liable· for any act of the 
nominee in connection with the security so held. 
Comment. Section 16238 continues subdivision (12) of 

former Probate Code Section 1120.2 without substantive change 
and is the same in substance as Section 3(c) (16) of the Uniforrri 
Trustees' Powers Act (1964). See also Corp. Code § 702(a) 
(trustee not entitled to vote shares without transfer into trustee's 
name); Fin. Code § 1563 (trust company may register securities 
in name of nominee); Prob. Code § 16202 (exercise of powers is 
subject to duties). 

§ 16239. Deposit of securities in securities depository 
16239. The trustee has the power to deposit securities 

in a securities depository, as defined in Section 30004 of 
the Financial Code, which is licensed under Section 30200 
of the Financial Code or is exempt from licensing by 
Section 30005 or 30006 of the Financial Code. The 
securities may be held by the securities depository in the 
manner authorized by Section 775 of the Financial Code. 

Comment. Section 16239 continues part of former Civil Code 
Section 2240 without substantive change. See also Sections 16200 
(powers subject to control by trust instrument), 16202 (exercise 
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of powers is subject to duties). Section 16239 does not continue 
the provision in former Civil Code Section 2240 relating to 
consent by cofiduciaries. See Section 15620 (actions by 
cotrustees) . 

§ 16240. Insurance 
16240. The trustee has the power to insure the 

property of the trust against damage or loss and to insure 
the trustee against liability with respect to third persons. 

Comment. Section 16240 restates subdivision (13) of former 
Probate Code Section 1120.2 without substantive change and is 
the same in substance as Section 3 (c) (17) of the Uniform 
Trustees' Powers Act (1964). See also Sections 62 ("property" 
defined), 16202 (exercise of powers is subject to duties). 

§ 16241. Borrowing money 
16241. The trustee has the power to borrow money 

for any trust purpose to be repaid from trust property. 
Comment. Section 16241 supersedes the authority to borrow 

provided in subdivision (3) of former Probate Code Section 
1120.2 and is similar to part of Section 3 (c) (18) of the Uniform 
Trustees' Powers Act (1964). See also Sections 62 ("property" 
defined), 16202 (exercise of powers is subject to duties). 

§ 16242. Payment and settlement of claims 
16242. The trustee has the power to do any of the 

following: 
(a) Payor contest any claim. 
(b) Settle a claim by or against the trust by 

compromise, arbitration, or otherwise. 
(c) Release, in whole or in part, any claim belonging 

to the trust. 
Comment. Section 16242 is substantially the same as Section 

3(c) (19) of the Uniform Trustees' Powers Act (1964). 
Subdivisions (a) and (b) continue the first and second clauses of 
subdivision (15) of former Probate Code Section 1120.2 without 
substantive change. Subdivision (c) continues the third clause of 
subdivision (15) of former Probate Code Section 1120.2 without 
substantive change, except that the limitation on releasing claims 
only to the extent that they are uncollectible is not continued. 
The trustee has the power to release claims; the determination 
of when to release a claim depends upon the duties imposed on 
the trustee. As a general matter, the trustee should be able to 
release a claim not only when it is uncollectible, but also when 
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it is uneconomical to attempt to collect it. See also Sections 16010 
(duty to enforce claims), 16011 (duty to defend actions), 16202 
(exercise of powers is subject to duties). 

§ 16243. Payment of taxes, trustee's compensation, and 
other expenses 

16243. The trustee has the power to pay taxes, 
assessments, reasonable compensation of the trustee and 
of employees and agents of the trust, and other expenses 
incurred in the collection, care, administration, and 
protection of the trust. 

Comment. Section 16243 continues subdivision (16) of 
former Probate Code Section 1120.2 without substantive change, 
except that the references to reasonable compensation and 
compensation of employees and agents are new. Section 16243 is 
the same in substance as Section 3(c) (20) of the Uniform 
Trustees' Powers Act (1964). For other provisions relating to 
trustees' compensation, see Sections 15680-15683. See also Section 
16202 (exercise of powers is subject to duties). 

§ 16244. Loans to beneficiary 
16244. The trustee has the following powers: 
(a) To make loans out of trust property to the. 

beneficiary on terms and conditions that the trustee 
determines are fair and reasonable under the 
circumstances. 

(b) To guarantee loans to the beneficiary by 
encumbrances on trust property. 

Comment. Section 16244 is new. The determination of what 
is fair and reasonable is subject to the fiduciary duties of the 
trustee and must be made in light of the purposes of the trust. 
If the trustee requires security for the loan to the beneficiary, 
adequate security under this section may consist of a charge on 
the beneficiary's interest in the trust. See Restatement (Second) 
of Trusts § 255 (1957). The interest of a beneficiary that is subject 
to a spendthrift restraint may not be used for security for a loan 
under this section. See Section 15300 et seq. (restraints on 
transfer). See also Section 16202 (exercise of powers is subject to 
duties) . 

§ 16245. Distribution to beneficiaries under legal 
disability 

16245. The trustee has the power to pay any sum 
distributable to a beneficiary, without regard to whether 
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the beneficiary is under a legal disability, by paying the 
sum to the beneficiary or by paying the sum to another 
person for the use or benefit of the beneficiary. 
Comment. Section 16245 is a new provision and is drawn 

from Section 3(c) (22) of the Uniform Trustees' Powers Act 
(1964). The exercise of the power to distribute property under 
this section is subject to the limitation provided in Section 
1035(d) in the case of a marital deduction trust. See also Section 
16202 (exercise of powers is subject to duties). In an appropriate 
case, a distribution may be made to a custodian under the 
Uniform Transfers to Minors Act. See Sections 3905 (transfer 
authorized by trust), 3906 (other transfer by trustee). 

§ 16246. Nature and value of distributions 
16246. The trustee has the power to effect 

distribution of property and money in divided or 
undivided interests and to adjust resulting differences in 
valuation. A distribution in kind may be made pro rata or 
non-pro rata. 

Comment. Section 16246 is a new provision. The first 
sentence is the same as Section 3 (c) (23) of the Uniform Trustees' 
Powers Act (1964). The trustee also has the power to sell 
property in order to make the distribution. The second sentence 
recognizes the authority to take gains and losses into account for 
tax purposes when making distributions. This power provides 
needed flexibility and avoids the possibility of a taxable event 
arising from a non-pro rata distribution. See also Section 16202 
(exercise of powers is subject to duties). 

§ 16247. Hiring persons 
16247. The trustee has the power to hire persons, 

including accountants, attorneys, auditors, investment 
advisors, or other agents, even if they are associated or 
affiliated with the trustee, to advise or assist the trustee 
in the performance of administrative duties. 

Comment. Section 16247 is new and is the same in substance 
as part of Section 3(c) (24) of the Uniform Trustees' Powers Act 
(1964). If the trustee is in doubt concerning the propriety of 
hiring an agent, the judicial procedure for obtaining instructions 
is available. See Section 17200(b) (6). An agent with a close 
relationship with the trustee or an insider may be hired when it 
is in the best interests of the trust, taking into account the duty 
of loyalty (see Section 16002) and the duty to avoid conflicts of 
interest (see Section 16004), and particularly as to routine 
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matters, but in situations involving substantial matters, it is best 
to hire outside agents. The trustee has a duty to inform certain 
beneficiaries of agents hired, their relationship to the trustee, if 
any, and their compensation. See Section 16063(d). See also 
Sections 16012 (duty not to delegate), 16014 (duty to use special 
skills), 16202 (exercise of powers is subject to duties), 16401 
(trustee's liability to beneficiary for acts of agent). 

§ 16248. Execution and delivery of instruments 
16248. The trustee has the power to execute and 

deliver all instruments which are needed to accomplish 
or facilitate the exercise of the powers vested in the 
trustee. 
Comment. Section 16248 is new and is the same in substance 

as Section 3(c) (26) of the Uniform Trustees' Powers Act (1964). 
See also Section 16202 (exercise of powers is subject to duties). 

§ 16249. Actions and proceedings 
16249. The trustee has the power to prosecute or 

defe~d actions, claims, or proceedings for the protection 
of trust property and of the trustee in the performance 
of the trustee's duties. . 
Comment. Section 16249 supersedes the last clause of 

subdivision (15) of former Probate Code Section 1120.2 and is the 
same in substance as Section 3(c) (25) of the Uniform Trustees' 
Powers Act (1964). As to the propriety of reimbursement for 
attorney's fees and other expenses of an action or proceeding, see 
Section 15684 and the Comment thereto. See also Sections 62 
("property" defined), 16010 (duty to enforce claims), 16011 
(duty to defend actions), 16202 (exercise of powers is subject to 
duties) . 

CHAPTER 3. REVISED UNIFORM PRINCIPAL 
AND INCOME ACT 

§ 16300. Short title 
16300. This chapter may be cited as the Revised 

Uniform Principal and Income Act. 
Comment. Section 16300 continues former Civil Code 

Section 730 without change. 

§ 16301. Definitions 
16301. As used in this chapter: 
(a) "Income beneficiary" means the person to whom 



694 TRUST LAW 

income is presently payable or for whom it is 
accumulated for distribution as income. 

(b) "Inventory value" means the cost of property 
purchased by the trustee and the market value of other 
property at the time it became subject to the trust, but 
in the case of a testamentary trust the trustee may use any 
value finally determined for the purposes of an estate or 
inheritance tax. 

( c) "Remainder beneficiary" means the person 
entitled to principal, presently or in the future, including 
income which has been accumulated and added to 
principal. 
Comment. Subdivisions (a) and (b) of Section 16301 

continue subdivisions (1) and (2) of former Civil Code Section 
730.01 without change. Subdivision (c) restates subdivision (3) of 
former Civil Code Section 730.01 (which defined 
"remainderman") without substantive change and with the 
addition of the language "presently or in the future." See also 
Section 84 ("trustee" defined). 

§ 16302. Duty of trustee as to receipts and expenditures 
16302. (a) A trust shall be --administer-ea- with due 

regard to the respective interests of income beneficiaries 
and remainder beneficiaries. A trust is so administered 
with respect to the all.ocation of receipts and 
expenditures if a receipt is credited or an expenditure is 
charged to income or principal or partly to each in any 
of the following ways: 

(1) In accordance with the terms of the trust 
instrument, notwithstanding contrary provisions of this 
chapter. 

(2) In the absence of any contrary terms of the trust 
instrument, in accordance with the provisions of this 
chapter. 

(3) If neither paragraph (1) nor (2) is applicable, in 
accordance with the standard of care provided in Section 
16040 and with what is reasonable and equitable in view 
of the interests of those entitled to income as well as of 
those entitled to principal. 

(b) If the trust instrument gives the trustee discretion 
in crediting a receipt or charging an expenditure to 
income or principal or partly to each, no inference that 
the trustee has improperly exercised such discretion 



TRUST LAW 695 

arises from the fact that the trustee has made an 
allocation contrary to a provision of this chapter. 
Comment. Section 16302 continues former Civil Code 

Section 730.02 with two changes: Subdivision (a) (3) adopts the 
revised general standard of care provided in Section 16040 in 
place of the former reference to ordinary prudence, discretion, 
and judgment. Subdivision (b) replaces the former reference to 
"imprudence or partiality" with a reference to improper 
exercise of discretion. This variation of language in Section 2 of 
the Revised Uniform Principal and Income Act (1962) is drawn 
from Nebraska Law. Neb. Rev. Stat. § 30-3102 (Cum. Supp. 
1982). The result of this change is that there is no inference of any 
sort of impropriety, not just imprudence or partiality, arising 
from an allocation contrary to this chapter. 

§ 16303. Income and principal 
16303. (a) Income is the return in money or property 

derived from the use of principal, including return 
received as any of the following: 

(1) Rent of real or personal property, including sums 
received for cancellation or renewal of a lease. 

(2) Interest on money lent, including sums received as 
consideration for the prepayment of principal except as 
provided in Section 16307 on bond premium and bond 
discount. 

(3) Receipts allocated to income as provided in 
Section 16304. 

(4) Income earned during administration of a 
decedent's estate as provided in Section 16305. 

(5) Corporate distributions as provided in Section 
16306. 

(6) Accrued increment on bonds or other obligations 
issued at discount as prOvided in Section 16307. 

(7) Receipts from business and farming operations as 
provided in Section 16308. 

(8) Receipts from disposition of natural resources as 
provided in Section 16309. 

(9) Receipts from other principal subject to depletion 
as provided in Section 16310. 

(10) Receipts from disposition of underproductive 
property as provided in Section 16311. 

(b) Principal is the property which has been set aside 
by the owner or the person legally empowered so that it 
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is held in trust eventually to be delivered to a remainder 
beneficiary while the return or use of the principal is in 
the meantime taken or received by or held for 
accumulation for an income beneficiary. Principal 
includes the following: 

(1) Consideration received by the trustee on the sale 
or other transfer of principal or on repayment' of a loan 
or as a refund or replacement or change in the fOfm of 
principal. 

(2) Proceeds of property taken on eminent domain 
proceedings. 

(3) Proceeds of insurance upon property forming part 
of the principal except proceeds of insurance upon a 
separate interest of an income beneficiary. 

(4) Receipts allocated to principal as provided in 
Section 16304. 

(5) Stock dividends, receipts on liquidation of a 
corporation, and other corporate distributions as 
provided in Section 16306. 

(6) Receipts from the disposition of corporate 
securities as provided in Section 16307. 

(7) Royalties and other receipts from disposition of 
natural resources as provided in Section 16309. 

(8) Receipts from other principal subject to depletion 
as provided in Section 16310. 

(9) Any profit resulting from any change in the form 
of principal' except as provided in Section 16311 on 
underproductive property. 

(10) Receipts from disposition of underproductive 
property as provided in Section 16311. 

(11) Any allowances for depreciation established 
under Section 16308 and paragraph (2) of subdivision (b) 
of Section 16312. 
Comment. Section 16303 continues subdivisions (a) and (b) 

of former Civil Code Section 730.03 without change. Subdivisions 
(a) (3) and (b) (4) are new cross-references, but represent no 
substantive change. 

§ 16304. When right to income arises; apportionment of 
income 

16304. (a) An income beneficiary is entitled to 
income from the date specified in the trust instrument or, 
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if none is specified, from the date an asset becomes 
subject to the trust. In the case of an asset becoming 
subject to a trust by reason of a person's death, it becomes 
subject to the trust as of the date of the death of the 
person even though there is an intervening period of 
administration of the person's estate. 

(b) Upon an asset becoming subject to a trust by 
reason of a person's death: 

(1) Receipts due but not paid at the date of death of 
the person are principal. 

(2) Receipts in the form of periodic payments (other 
than corporate distributions to stockholders), including 
rent, interest, or annuities, not due at the date of the 
death of the person shall be treated as accruing from day 
to day. That portion of the receipt accruing before the 
date of death is principal and the balance is income. 

( c) In all other cases, any receipt from an 
income-producing asset is income even though the 
receipt was earned or accrued in whole or in part before 
the date when the asset became subject to the trust. 

(d) If an income beneficiary's right to income ceases 
by death or in any other manner, all payments actually 
paid to the income beneficiary or in the hands of the 
trustee for payment to the income beneficiary before 
such termination belong to the income beneficiary or to 
his or her personal representative. All income actually 
received by the trustee after such termination shall be 
paid to the person next entitled to income by the terms 
of the trust. This subdivision does not apply to income 
received by a trustee under subdivision (b) of Section 
16305. 

(e) Corporate distributions to stockholders shall be 
treated as due on the day fixed by the corporation for 
determination of stockholders of record entitled to 
distribution or, if no date is fixed, on the date of 
declaration of the distribution by the corporation. 
Comment. Section 16304 continues former Civil Code 

Section 730.04 without substantive change, except that 
subdivision (b) (2) has been conformed to Section 4 (b) (2) of the 
Revised Uniform Principal and Income Act (1962) and 
references to the testator and the will have been replaced. The 
first change requires apportionment of rent, interest, and 
annuities, contrary to the former rule. The effect of the last 
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change is to make the principles of this section applicable to the 
problem of apportionment of income following the death of a 
settlor of a revocable living trust. 

§ 16305. Income earned during administration of 
decedent's estate 

16305. (a) Unless the will otherwise provides, 
income from the assets of a decedent's estate after the 
death of the testator and before distribution, including 
income from property used to discharge liabilities, shall 
be distributed in the manner set forth in Chapter 11 
(commencing with Section 660) of Division 3. Income 
received by a trustee under this subdivision shall be 
treated as income of the trust. 

(b) When an income beneficiary's right to income, 
including interest payable under Section 663, ceases by 
death or in any other manner during the period of 
probate administration, income attributable to the period 
prior to the termination of such right, when subsequently 
received by the trustee, shall be equitably prorated 
between the beneficiary or his or her personal 
representative and the person next entitled to income by 
the terms of the trust instrument. 
Comment. Subdivision (a) of Section 16305 continues former 

Civil Code Section 730.05 (a) and (b) without change. 
Subdivision (b) continues former Civil Code Section 730.05 (c) 
without change. 

§ 16306. Corporate distributions 
16306. (a) Corporate distributions of shares of the 

distributing corporation, including distributions in the 
form of a stock split or stock dividend, are principal. A 
right to subscribe to shares or other securities issued by 
the distributing corporation accruing to stockholders on 
account of their stock ownership and the proceeds of any 
sale of the right are principal. 

(b) Except to the extent that the corporation indicates 
that some part of a corporate distribution is a settlement 
of preferred or guaranteed dividends accrued since the 
trustee became a stockholder or is in lieu of an ordinary 
cash dividend, a corporate distribution is principal if the 
distribution is pursuant to any of the following: 

(1) A call of shares. 
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(2) A merger, consolidation, reorganization, or other 
plan by which assets of the corporation are acquired by 
another corporation. 

(3) A total or partial liquidation of the corporation, 
including any distribution which the corporation 
indicates is a distribution in total or partial liquidation or 
any distribution of assets, other than cash, pursuant to a 
court decree or final administrative order by a 
government agency ordering distribution of the 
particular assets. 

(c) In the case of a regulated investment company or 
a trust qualifying and electing to be taxed under federal 
law as a real estate investment trust: 

(1) Distributions made from ordinary income are 
income. 

(2) All other distributions, including distributions 
from capital gains, depreciation, or depletion, whether 
made in the form of cash, an option to take new stock or 
cash, or an option to purchase additional shares, are 
principal. 

(d) Except as provided in subdivisions (a), (b), and 
(c) , all corporate distributions are income, including cash 
dividends, distributions of or rights to subscribe to shares 
or securities or obligations of corporations other than the 
distributing corporation, and the proceeds of the rights or 
property distributions. Except as provided in subdivisions 
(b) and (c), if the distributing corporation gives a 
stockholder an option to receive a distribution either in 
cash or in its own shares, the distribution chosen is 
income. 

(e) The trustee may rely upon any statement of the 
distributing corporation as to any fact relevant under any 
provision of this chapter concerning the source or 
character of dividends or distributions of corporate assets. 
Comment. Subdivisions (a), (b), (d), and (e) of Section 

16306 continue former Civil Code Section 730.06 (a), (b), (d), 
and (e), respectively, without change. Subdivision (c) restates 
former Civil Code Section 730.06 (c) without substantive change. 

§ 16307. Bonds and other obligations for payment of 
money 

16307. (a) Bonds or other obligations for the 
payment of money are principal at their inventory value, 
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except as provided in subdivision (b) for discount bonds. 
No provision shall be made for amortization of bond 
premiums or for accumulation for discount. The proceeds 
of sale, redemption, or other disposition of the bonds or 
obligations are principal. 

(b) The increment in value of a bond or other 
obligation for the payment of money payable at a future 
time in accordance with a fixed schedule of appreciation 
in excess of the price at which it was issued is distributable 
as income. The increment in value is distributable to the 
beneficiary who was the income beneficiary at the time 
of increment from the first principal cash available or, if 
none is available, when realized by sale, redemption, or 
other disposition. Whenever unrealized increment is 
distributed as income but out of principal, the principal 
shall be reimbursed for the increment when realized. 
Comment. Section 16307 continues former Civil Code 

Section 730.07 without change. 

§ 16308. Business and fanning operations 
16308. (a) If a trustee uses any part of the principal 

in the operation of a business, including an agricultural or 
farming operation, of which the settlor was a sole 
proprietor or a partner, the net profits and losses of the 
business shall be computed in accordance with generally 
accepted accounting principles for a comparable 
business. Net profits from a business are income. Net 
losses from a business do not reduce other trust income 
for the fiscal or calendar year during which they occur 
but shall be carried into subsequent fiscal or calendar 
years and reduce the net profits of the business for those 
years. 

(b) Generally accepted accounting principles shall be 
used to determine income from an agricultural or 
farming operation, including the raising of animals or the 
operation of a nursery. 

(c) Subdivisions (a) and (b) are subject to the 
provisions of Section 16313 and for this purpose any 
property of the business or agricultural or farming 
operation shall be deemed to be "trust property" within 
the meaning of Section 16313. 
Comment. Section 16308 continues former Civil Code 

Section 730.08 without substantive change, except that the last 
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sentence of subdivision (a) reverses the former rule against 
carrying losses forward. This revision is drawn from statutes in 
Nebraska and Wisconsin. Neb. Rev. Stat. § 30-3109 (Cum. Supp. 
1982); Wis. Stat. Ann. 701.20(8) (West 1981). 

§ 16309. Natural resources 
16309. (a) If any part of the principal consists of a 

right tD receive rDyalties, .overriding Dr limited rDyalties, 
wDrking interests, prDductiDn payments, net prDfit 
interests, Dr .other interests in minerals Dr .other natural 
reSDurces in, .on, Dr under land, the receipts frDm taking 
the natural reSDurces frDm the land shall be allDcated as 
fDllDWS: 

(1) If received as rent .on a lease Dr extension 
payments .on a lease, the receipts are inCDme. 

(2) If received frDm a prDduction payment, the 
receipts areincDme tD the extent of any factDr fDr interest 
Dr its equivalent prDvided in the gDverning instrument. 
There shall be all Dca ted to principal the fractiDn .of the 
balance .of the receipts which the unrecDvered CDSt .of the 
prDductiDn payment bears tD the balance .owed .on the 
prDductiDn payment, exclusive .of any factDr fDr interest 
Dr its equivalent. The receipts nDt allDcated to principal 
are inCDme. 

(3) If received as a rDyalty, .overriding Dr limited 
rDyalty, Dr bDnus, Dr frDm a wDrking, net prDfit, Dr any 
other interest in minerals Dr .other natural resources, 
receipts nDt prDvided fDr in paragraphs (1) and (2) shall 
be appDrtiDned .on a yearly basis in accDrdance with this 
paragraph whether Dr nDt any natural reSDurce was being 
taken frDm the land at the time the trust was established. 
The receipts shall be allocated entirely to incDme Dr 
appDrtiDned between inCDme and principal as the trustee 
in its discretiDn may determine, but the amDunt added to 
principal as an allowance for depletion may nDt exceed 
the lesser .of (A) the percentage .of grDss receipts allDwed 
as a deductiDn fDr depletiDn in computing taxable inCDme 
fDr federal inCDme tax purpDses Dr (B) 50 percent.of the 
net receipts remaining after payment .of expenses, direct 
and indirect, cDmputed withDUt allowance fDr depletiDn. 

(b) This sectiDn dDes not apply tD timber, water, sDil, 
sDd, dirt, turf, Dr mDsses. 
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Comment. Section 16309 continues former Civil Code 
Section 730.09 with two changes. In subdivision (a) (3) the 
reference to "absolute discretion" is revised to read "discretion"; 
this revision makes no substantive change. See Sections 
16080-16081 (duties with regard to discretionary powers). The 
former reference to 27~% of gross receipts in subdivision (a) (3) 
is replaced with a standard tied to federal tax law. For the rule 
governing property subject to depletion that is not covered by 
Section 16309, see Section 163lO. 

§ 16310. Other property subject to depletion 
16310. If the principal consists of property subject to 

depletion, other than property subject to Section 16309, 
including land from which merchantable timber may be 
removed and, when subject to depletion or amortization, 
leaseholds, patents, copyrights, royalty rights, and rights 
to receive payments on a contract for deferred 
compensation, receipts from the property shall be 
allocated entirely to income or apportioned between 
income and principal as the trustee in its discretion may 
determine, but in no event shall the amount allocated to 
principal exceed a reasonable allowance for depletion or 
amortization. 
Comment. Section 163lO continues former Civil Code 

Sections 730.lO (timber) and 730.11 (other property subject to 
depletion), except that the reference to "absolute discretion" is 
revised to read "discretion." This revision makes no substantive 
change. See Sections 16080-16081 (duties with regard to 
discretionary powers). 

§ 16311. Underproductive property 
16311. (a) Except as otherwise provided in this 

section, a portion of the net proceeds of sale of any part 
of principal which has not produced an average net 
income of at least 1 percent per year of its inventory 
value for more than a year, including as income the value 
of any beneficial use of the property by the income 
beneficiary, shall be treated as delayed income to which 
the income beneficiary is entitled as provided in this 
section. The net proceeds of sale are the gross proceeds 
received, including the value of any property received in 
substitution for the property -disposed of, less the 
expenses, including capital gains tax, if any, incurred in 
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disposition and less any carrying charges paid while the 
property was underproductive. 

(b) The sum allocated as delayed income is the 
difference between the net proceeds and the amount 
which, had it been invested at simple interest at 5 percent 
per year while the property was underproductive, would 
have produced the net proceeds. This sum, plus any 
carrying charges and expenses previously charged 
against income while the property was underproductive, 
less any income received by the income beneficiary from 
the property and less the value of any beneficial use of the 
property by the income beneficiary, is income, and the 
balance is principal. 

(c) If principal subject to this section is disposed of by 
conversion into property which cannot be apportioned 
easily, including land or mortgages, (for example, real 
property acquired by or in lieu of a foreclosure), the 
income beneficiary is entitled to the net income from any 
property or obligation into which the original principal is 
converted while the substituted property or obligation is 
held. If within five years after the conversion the 
substituted property has not been further converted into 
easily apportionable property, no allocation as provided 
in this section shall be made. 
Comment. Section 16311 continues former Civil Code 

Section 730.12 without change. 

§ 16312. Charges against income and principal 
16312. (a) After determining income and principal 

in accordance with the terms of the trust instrument or 
with this chapter, the trustee shall charge to income or 
principal expenses and other charges as provided in this 
section. 

(b) The following charges shall be made against 
income: 

(1) Ordinary expenses incurred in connection with 
the administration, management, or preservation of the 
trust property, including regularly recurring taxes 
assessed against any portion of the principal, water rates, 
premiums on insurance taken upon the interests of the 
income beneficiary, remainder beneficiary, or trustee, 
interest paid by the trustee, and ordinary repairs. 



704 TRUST LAW 

(2) The trustee in its discretion may make a 
reasonable allowance for depreciation on property 
subject to depreciation under generally accepted 
accounting principles, but no allowance shall be made for 
depreciation of that portion of any real property used by 
a beneficiary as a residence. 

(3) One-half of court costs, attorney's fees, and other 
fees on periodic judicial accountfng, unless the court 
directs otherwise. 

(4) Court costs, attorney's fees, and other fees on other 
accountings or judicial proceedings if the matter 
primarily concerns the income interest, unless the court 
directs otherwise. 

(5) One-half of the trustee's regular compensation, 
whether based on a percentage of principal or income, 
unless the court directs otherwise. 

(6) All expenses reasonably incurred for current 
management of principal and application of income. 

(7) Any tax levied upon receipts defined as income 
under this part or the trust instrument and payable by the 
trustees. 

( c) If charges against income are of unusual amount, 
the trustee may by means of reserves or other reasonable 
means charge them over a reasonable period of time and 
withhold from distribution sufficient sums to regularize 
distributions. 

(d) The following charges shall be made against 
principal: 

(1) Trustee's compensation not chargeable to income 
under paragraphs (4) and (5) of subdivision (b), special 
compensation of trustees, expenses reasonably incurred 
in connection with principal, court costs and attorney's 
fees primarily concerning matters of principal, and 
trustee's compensation computed on principal as an 
acceptance, distribution, or termination fee. 

(2) Charges not provided for in subdivision (b), 
including the cost of investing and reinvesting principal, 
the payments on principal of an indebtedness, including 
a mortgage amortized by periodic payments of principal, 
expenses for preparation of property for rental or sale, 
and, unless the court directs otherwise, expenses 
incurred in maintaining or defending any action or 
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proceeding to construe the trust or protect it or the 
property or assure the title of any trust property. 

(3) Extraordinary repairs or expenses incurred in 
making a capital improvement to principal, including 
special assessments, but a trustee may establish an 
allowance for depreciation out of income to the extent 
permitted by paragraph (2) of subdivision (b) and by 
Section 16308. 

(4) Any tax levied upon profit, gain, or other receipts 
allocated to principal notwithstanding denomination of 
the tax as an income tax by the taxing authority. 

(5) If an estate or inheritance tax is levied in respect 
of a trust in which both an income beneficiary and a 
remainder beneficiary have an interest, any amount 
apportioned to the trust, including interest and penalties, 
even though the income beneficiary also has rights in the 
principal. 

(e) Regularly recurring charges payable from income 
shall be apportioned to the same extent and in the same 
manner that income is apportioned under Section 16304. 
Comment. Subdivision (a) of Section 16312 continues 

subdivision (c) of former Civil Code Section 730.03 without 
substantive change. Subdivisions (b) - (e) continue former Civil 
Code Section 730.13 with the following changes: The reference 
to "absolute discretion" is revised to read "discretion"; this 
revision makes no substantive change. See Sections 16080-16081 
(duties with regard to discretionary powers). A reference to 
"proceeding" has been added to subdivision (d) (2). See Section 
17200 et seq. (judicial proceedings concerning trusts) . 
Subdivision (d) (5) has been revised to refer to interest. This 
revision restores language from Section 13(c) (5) of the Revised 
Uniform Principal and Income Act (1962) and resolves an 
ambiguity in former law. 

§ 16313. Reserve or allowance for depreciation or 
depletion 

16313. The trustee is not required to set aside a 
reserve or allowance from trust income for depreciation 
or depletion of, or to amortize, any trust property unless 
the trust instrument expressly requires a reserve or 
allowance. Nothing in this chapter prevents a trustee in 
its discretion from establishing a reserve or allowance, or 
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from continuing any previous practice of maintaining a 
reserve or allowance. 
Comment. Section 16313 continues the first sentence and the 

first part of the second sentence of former Civil Code Section 
730.14 without substantive change. 

CHAPTER 4. LIABILITY OF TRUSTEES 
TO BENEFICIARIES 

Article 1. Liability for Breach of Trust 

§ 16400. Breach of trust 
16400. A violation by the trustee of any duty that the 

trustee owes the beneficiary is a breach of trust. 
Comment. Section 16400 is new and is drawn from Section 

201 of the Restatement (Second) of Trusts (1957). Section 16400 
supersedes former Civil Code Section 2234. While a trust is 
revocable, the trustee owes duties to the person holding the 
power to revoke and not to the named beneficiaries. See Section 
15800; see also Section 15803 (holder of general power of 
appointment or power to withdraw property from trust treated 
as settlor). 

§ 16401. Trustee's liability to beneficiary for acts of agent 
16401. (a) Except as provided in subdivision (b), the 

trustee is not liable to the beneficiary for the acts or 
omissions of an agent. 

(b) The trustee is liable to the beneficiary for an act or 
omission of an agent employed by the trustee in the 
administration of the trust that would be a breach of the 
trust if committed by the trustee under any of the 
following circumstances: 

( 1 ) Where the trustee has the power to direct the act 
of the agent. 

(2) Where the trustee delegates to the agent the 
authority to perform an act that the trustee is under a 
duty not to delegate. 

(3) Where the trustee does not use reasonable care in 
the selection of the agent or the retention of the agent 
selected by the trustee. 

( 4) Where the trustee does not exercise proper 
supervision over the agent's conduct in a case where the 
trustee has the power to supervise the agent. 
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(5) Where the trustee approves, knowingly acquiesces­
in, or conceals the act of the agent. 

(6) Where the trustee neglects to take reasonable 
steps to compel the agent to redress the wrong in a case 
where the trustee knows or has information from which 
the trustee reasonably should have known of the agent's 
acts or omissions. 

(c) The liability of a trustee for "acts or omissions of 
agents that occurred before July 1, 1987, is governed by 
prior law and not by this section. 
Comment. Subdivisions (a) and (b) of Section 16401 are new 

and are drawn from Section 225 of the Restatement (Second) of 
Trusts (1957). The former statutes did not provide a rule 
governing the trustee's liability for the acts or omissions of agents 
of the trust. Whether a trustee has acted reasonably under this 
section depends upon application of the standard of care 
provided in Section 16040. The trustee is not liable in a case 
where the action is performed or omitted pursuant to the written 
instructions of the person having the power to revoke a trust. See 
Section 16462. It should also be noted that the liability to 
beneficiaries does not include beneficiaries under revocable 
trusts during the time that the trust can be revoked. See Section 
15800; see also Sections 15803 (holder of general power of 
appointment or power to withdraw property from trust treated 
as settlor), 16000 (duty to administer trust). 

Subdivision (c) preserves the prior law governing the trustee's 
liability for acts or omissions of agents occurring before the 
operative date. 

§ 16402. Trustee's liability to beneficiary for acts of 
cotrustee 

16402. (a) Except as provided in subdivision (b), a 
trustee is not liable to the beneficiary for a breach of trust 
committed by a cotrustee. 

(b) A trustee is liable to the beneficiary for a breach 
committed by a cotrustee under any of the following 
circumstances: 

(1) Where the trustee participates in a breach of trust 
committed by the cotrustee. 

(2) Where the trustee improperly delegates the 
administration of the trust to the cotrustee. 

(3) Where the trustee approves, knowingly acquiesces 
in, or conceals a breach of trust committed by the 
cotrustee. 
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(4) Where the trustee negligently enables the 
co trustee to commit a breach of trust. 

(5) Where the trustee neglects to take reasonable 
steps to compel the cotrustee to redress a breach of trust 
in a case where the trustee knows or has information from 
which the trustee reasonably should have known of the 
breach. 
Comment. Section 16402 is drawn from Section 224 of the 

Restatement (Second) of Trusts (1957). Section 16402 restates 
the substance of former Civil Code Section 2239 as follows: the 
substance of the former liability for consenting to wrongful acts 
of the cotrustee is restated in subdivision (b) (3), the substance 
of the former liability for negligently enabling the cotrustee to 
commit a breach is restated in subdivision (b) (4), and the 
substance of the former statement that the trustee was liable "for 
no others" is restated in subdivision (a). Subdivision (b) (5) is 
consistent with the case law rule under former law. See Estate 
of Hensel, 144 Cal. App. 2d 429, 438, 301 P.2d 105 (1956) (citing 
the rule from the first Restatement). See also Blackmon v. Hale, 
1 Cal. 3d 548, 559, 463 P.2d 418, 83 Cal. Rptr. 194 (1970) (negligent 
inattention to duties). For the duty of a trustee with respect to 
cotrustees, see Section 16013. It should also be noted that the 
liability to beneficiaries does not include beneficiaries under 
revocable trusts during the time that the trust can be revoked. 
See Section 15800; see also Sections 15803 (holder of general 
power of appointment or power to withdraw property from trust 
treated as settlor), 16000 (duty to administer trust). 

§ 16403. Trustee's liability to beneficiary for acts of 
predecessor 

16403. (a) Except as provided in subdivision (b), a' 
successor trustee is not liable to the beneficiary for a 
breach of trust committed by a predecessor trustee. 

(b) A successor trustee is liable to the beneficiary for 
breach of trust involving acts or omissions of a 
predecessor trustee in any of the following 
circumstances: 

(1) Where the successor trustee knows or has 
information from which the successor trustee reasonably 
should have known of a situation constituting a breach of. 
trust committed by the predecessor trustee and the 
successor trustee improperly permits it to continue. 
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(2) Where the successor trustee neglects to take 
proper steps to compel the predecessor trustee to deliver 
the trust property to the successor trustee. 

(3) Where the successor trustee neglects to take 
proper steps to redress a breach of trust committed by 
the predecessor trustee in a case where the successor 
trustee knows or has information from which the 
successor trustee reasonably should have known of the 
predecessor trustee's breach. 

Comment. Section 16403 is new and is the same in substance 
as Section 223 of the Restatement (Second) of Trusts (1957), 
except that the language in subdivision (b) (3) relating to what 
the trustee should have known differs from the Restatement. It 
should also be noted that the liability to beneficiaries does not 
include beneficiaries under revocable trusts during the time that 
the trust can be revoked. See Section 15800; see also Section 15803 
(holder of general power of appointment or power to withdraw 
property from trust treated as settlor). 

Article 2. Remedies for Breach of Trust 

§ 16420. Remedies for breach of trust 
16420. (a) If a trustee commits a breach of trust, or 

threatens to commit a breach of trust, a beneficiary or 
cotrustee of the trust may commence a proceeding for 
any of the following purposes that is appropriate: 

(1) To compel the trustee to perform the trustee's 
duties. 

(2) To enjoin the trustee from committing a breach of 
trust. 

(3) To compel the trustee to redress a breach of trust 
by payment of money or otherwise. 

(4) To appoint a receiver or temporary trustee to take 
possession of the trust property and administer the trust. 

(5) To remove the trustee. 
(6) Subject to Section 18100, to set aside acts of the 

trustee. 
(7) To reduce or deny compensation of the trustee. 
(8) Subject to Section 18100, to impose an equitable 

lien or a constructive trust on trust property. 
(9) Subject to Section 18100, to trace trust property 

that has been wrongfully disposed of and recover the 
property or its proceeds. 
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(b) The provision of remedies for breach of trust in 
subdivision (a) does not prevent resort to any other 
appropriate remedy provided by statute or the common 
law. 
Comment. Subdivision (a) of Section 16420 codifies in 

general terms the remedies available to a beneficiary or 
cotrustee where a trustee has committed a breach of trust or 
threatens to do so. For the applicable procedure, see Section 
17200 et seq. Uudicial proceedings concerning trusts). As 
provided in subdivision (b), the list of remedies in subdivision 
(a) is not necessarily exclusive and is not intended to prevent 
resort to any other appropriate remedy. See Section 15002 
(common law as law of state) ; Penal Code § 506 (embezzlement 
by trustee); People v. Stanford, 16 Cal. 2d 247,105 P.2d 969 (1940) 
(embezzlement); see also Section 16421 (remedies are 
exclusively equitable). The petitioner may seek anyone or more 
of the remedies as is appropriate in the circumstances of the case. 
Section 16420 provides a general list of remedies and does not 
attempt to set out the refinements and exceptions developed 
over many years by the common law. The availability of a 
particular remedy listed in Section 16420, and its application 
under the circumstances, are governed by the common law. See 
Section 15002 (common law as law of state) . 

Paragraph (1) of subdivision (a) of Section 16420 supersedes a 
part of former Civil Code Sections 863 (beneficiary may "enforce 
the performance of the trust") and 2251 (beneficiary may "take 
advantage" of trust). See also Bacon v. Grosse, 165 Cal. 481, 132 
P.I027 (1913); Restatement (Second) of Trusts § 199(a) (1957). 

Paragraph (2) is consistent with other statutes. See Civil Code 
§ 3422; Code Civ. Proc. § 526(7); see also Quist v. Empire Water 
Co.,204 Cal. 646,269 P. 533 (1928); St. James Church of Christ 
Holiness v. Superior Court, 135 Cal. App. 2d 352, 359-62, 287 P.2d 
387 (1955); Restatement (Second) of Trusts § 199(b) (1957). 

Paragraph (3) restates the general liability provided in former 
Civil Code Sections 2236-2238 and 2262. See also Restatement 
(Second) of Trusts § 199 (c) (1957). The reference to payment 
of money in paragraph (3) is comprehensive and includes 
liability that might be characterized as damages, restitution, or 
surcharge. For the measure of liability, see Article 3 
(commencing with Section 16440). The characterization of 
monetary liability does not affect the fact that the remedies for 
breach of trust are exclusively equitable, as provided in Section 
16421. In certain circumstances, rather than ordering the 
payment of money, it may be appropriate for the court to order 
the trustee to transfer tangible property as a remedy for breach 
of trust. 
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Paragraph (4) makes explicit the authority to appoint a 
receiver. See Code Civ. Proc. § 564(1), (8); Bowles v. Superior 
Court, 44 Cal. 2d 574, 583-84, 283 P.2d 704 (1955) (appointment 
of receiver pending removal of trustees and as temporary 
trustee); see also Restatement (Second) of Trusts § 199(d) 
(1957). Paragraph (4) also permits appointment of a temporary 
trustee where appointment of a receiver would be appropriate. 
See Sections 15660 (appointment of trustee to fill vacancy) , 17206 
(authority to make necessary orders and appoint temporary 
trustee) . 

Paragraph (5) restates in general terms the authority to 
remove a trustee for breach of trust provided by former Civil 
Code Section 2283 and former Probate Code Section 1123.5. See 
also Restatement (Second) of Trusts § 199(e) (1957). For 
provisions governing removal of trustees, see Sections 15642 
(grounds for removal), 15644 (delivery of property by removed 
trustee), 17200(b) (10) (petition for removal). 

Paragraph (6) is new. The authority to set aside wrongful acts 
of the trustee is a corollary of the power to enjoin a threatened 
breach as provided in paragraph (2). As recognized in the 
introductory clause of paragraph (6), the wrongful acts of the 
trustee may not be set aside if to do so would impair the rights 
of bona fide purchasers. See also G. Bogert, The Law of Trusts 
and Trustees § 861, at 16-17 (rev. 2d ed. 1982). 

Paragraph (7) is new and is drawn from Section 243 of the 
Restatement (Second) of Trusts (1957). Prior California statutes 
provided only for the determination of reasonable compensation 
and for the allowance of greater compensation under 
appropriate circumstances. See former Civil Code § 2274; 
former Prob. Code §§ 1122, 1138.1 (a) (7). 

Paragraph (8) states a general rule recognized in California 
cases. See, e.g., Citizens' Bank v. Rucker, 138 Cal. 606, 609-10, 72 
P. 46 (1903); see also Restatement (Second) of Trusts § 202 
(1957). The introductory clause recognizes that this remedy is 
limited by the rights of a bona fide purchaser as provided in 
Section 18100. 

Paragraph (9) is consistent with California case law. See Noble 
v. Noble, 198 Cal. 129, 135,243 P. 439 (1926); Keeney v. Bank of 
Italy,33 Cal. App. 515, 517,165 P. 735 (1917); People v. California 
Safe Deposit & Trust Co., 175 Cal. 756, 759-60,167 P. 388 (1917); 
Church v. Bailey, 90 Cal. App. 2d 501, 504, 203 P.2d 547 (1949); 
Carlin v. Masten, 118 Cal. App. 373, 376-77, 5 P.2d 65 (1931). The 
introductory clause recognizes that this remedy is limited by the 
rights of bona fide purchasers as provided in Section 18100. 
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§ 16421. Remedies for breach exclusively equitable 
16421. The remedies of a beneficiary against the 

trustee are exclusively in equity. 
Comment. Section 16421 is a new provision that is drawn 

from Section 197 of the Restatement (Second) of Trusts (1957). 
For a list of remedies, see Section 16420. Under this section, for 
example, the beneficiary may not commence an action against 
the trustee for breach of contract. See Restatement (Second) of 
Trusts § 197 comment b (1957). However, the trustee may be 
found liable for the payment of money on account of the breach. 
See Sections 16420 (a) (3) (compelling payment of money for 
breach of trust), 16440-16442 (measure of liability for breach of 
trust) . 

Article 3. Measure of Liability 
for Breach of Trust 

§ 16440. Measure of liability for breach of trust 
16440. (a) If the trustee commits a breach of trust, 

the trustee is chargeable with any of the following that is 
appropriate under the circumstances: 

(1) Any loss or depreciation in value of the trust estate 
resulting from the breach of trust, with interest. 

(2) Any profit made by the trustee through the breach 
of trust, with interest. 

(3) Any profit that would have accrued to the trust 
estate if the loss of profit is the result of the breach of 
trust. 

(b) If the trustee has acted reasonably and in good 
faith under the circumstances as known to the trustee, 
the court, in its discretion, may excuse the trustee in 
whole or in part from liability under subdivision (a) if it 
would be equitable to do so. 
Comment. Subdivision (a) of Section 16440 is drawn from 

Section 205 of the Restatement (Second) of Trusts (1957). 
Subdivision (a) supersedes former Civil Code Sections 2237 and 
2238. See also Section 16040 (b) (propriety of considering 
investments as part of an overall investment strategy). 

Subdivision (b) codifies the good faith exception to the general 
liability rules found in the Restatement. See Restatement 
(Second) of Trusts § 205 comment g (1957). This rule supersedes 
subdivision (a) of former Civil Code Section 2238 and represents 
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an expansion of the rule in Estate of Talbot, 141 Cal. App. 2d 309, 
320-27,296 P.2d 848 (1956). In Talbot, liability for appreciations 
damages was excused on the grounds of good faith, but the 
trustee was liable for the breach in the amount of the loss to the 
corpus plus interest. 

§ 16441. Measure of liability for interest 
16441. If the trustee is liable for interest pursuant to 

Section 16440, the trustee is liable for the greater of the 
following amounts: 

(a) The amount of interest that accrues at the legal 
rate on judgments. 

(b) The amount of interest actually received. 
Comment. Section 16441 supersedes former Civil Code 

Section 2262 (liability for interest upon failure to properly invest 
trust funds) and part of former Civil Code Section 2237 (liability 
for interest on proceeds). See also Code Civ. Proc. § 685.010 
(rate of interest on judgments). 

§ 16442. Liability for exemplary damages 
16442. If a breach of trust results from the trustee's 

willful misconduct, fraud, or gross negligence, the court 
may find the trustee liable for an amount of exemplary 
damages not exceeding three times the amount of 
liability determined under Section 16440. 
Comment. Section 16442 is new. Prior law was not clear. 

Compare former Civil Code §§ 2237,2238, & 2262, with Vale v. 
Union Bank, 88 Cal. App. 3d 330, 151 Cal. Rptr. 784 (1979); 
Werschkull v. United California Bank, 85 Cal. App. 3d 981, 149 
Cal. Rptr. 829 (1978); Rivero v. Thomas, 86 Cal. App. 2d 225, 194 
P.2d 553 (1948). 

Article 4. Limitations and Exculpation 

§ 16460. Limitations on proceedings against trustee 
16460. (a) Unless a claim is previously barred by 

adjudication, consent, limitation, or otherwise: 
(1) If a beneficiary has received an interim or final 

account in writing, or other written report, that 
adequately discloses the existence of a claim against the 
trustee for breach of trust, the claim is barred as to that 
beneficiary unless a proceeding to assert the claim is 
commenced within three years after receipt of the 
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account or report. An account or report adequately 
discloses existence of a claim if it provides sufficient 
information so that the beneficiary knows of the claim or 
reasonably should have inquired into the existence of the 
claim. 

(2) If an interim or final account or other report does 
not adequately disclose the existence of a claim against 
the trustee for breach of trust, the claim is barred as to 
that beneficiary unless a proceeding to assert the claim is 
commenced within three years after the beneficiary 
discovered, or reasonably should have discovered, the 
subject of the claim. 

(b) For the purpose of subdivision (a), a beneficiary is 
deemed to have received an account or report, as follows: 

(1) In the case of an adult who is reasonably capable 
of understanding the account or report, if it is received 
by the adult personally. 

(2) In the case of an adult who is not reasonably 
capable of understanding the account or report, if it is 
received by the person's legal representative, including 
a guardian ad litem or other person appointed for this 
purpose. 

(3) In the case of a minor, if it is received by the 
minor's guardian or, if the minor does not have a 
guardian, if it is received by the minor's parent so long as 
the parent does not have a conflict of interest. 

( c) The limitations period applicable to actions by a 
beneficiary against a trustee on a claim that arose before 
July 1, 1987, is governed by prior law and not by this 
section. . 
Comment. Section 16460 is a new provision drawn in part 

from Section 7-307 of the Uniform Probate Code (1977). Section 
16460 supersedes the provisions of former Civil Code Section 
2282 relating to discharge of trustees. For a provision governing 
consent of beneficiaries to relieve the trustee of liability, see 
Section 16463. See also Sections 16461 (exculpation of trustee by 
provision in trust instrument), 16462 (nonliability for following 
instructions under revocable trust). During the time that a trust 
is revocable, the person holding the power to revoke is the one 
who must receive the account or report in order to commence 
the running of the limitations period provided in this section. See 
Sections 15800 (limits on rights of beneficiary of revocable trust) , 
16064 (b) (exceptions to duty to account). Under prior law, the 
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four-year limitations period provided in Code of Civil Procedure 
Section 343 was applied to actions for breach of express trusts. See 
Cortelyou v. Imperial Land Co., 166 Cal. 14,20,134 P. 981 (1913); 
Oeth v. Mason, 247 Cal. App. 2d 805, 811-12, 56 Cal. Rptr. 69 
(1967). Section 16460 is an exception to the four-year rule 
provided in Code of Civil Procedure Section 343. 

Subdivision (b) provides special rules concerning who must 
receive the account or report for it to have the effect of barring 
claims based on the information disclosed. Under subdivision 
(b) (2) it may be appropriate to seek the appointment of a 
guardian ad litem or some other person to receive accounts and 
reports where no conservator has been appointed for the person 
and there is serious doubt that the beneficiary can understand 
the account or report. 

Subdivision ( c) makes clear that the three-year statute of 
limitations provided by subdivision (a) does not apply to claims 
arising prior to the operative date. 

For provisions relating to the duty to report information and 
account to beneficiaries, see Sections 16060-16064. 

§ 16461. Exculpation of trustee 
16461. (a) Except as provided in subdivision (b), the 

trustee cab. be relieved of liability for breach of trust by 
provisions in the trust instrument. 

(b) A provision in the trust instrument is not effective 
to relieve the trustee of liability (1) for breach of trust 
committed intentionally, with gross negligence, in bad 
faith, or with reckless indifference to the interest of the 
beneficiary, or (2) for any profit that the trustee derives 
from a breach of trust. 
Comment. Section 16461 is the same in substance as part of 

Section 222 ofthe Restatement (Second) of Trusts (1957), except 
that the reference to gross negligence does not appear in the 
Restatement. For special provisions applicable to revocable 
trusts, see Section 16462. Although a trust may not exculpate a 
trustee from liability for a profit from a breach, as provided in 
clause (2) of subdivision (b), the trust may limit the trustee's 
duties with the effect that the trustee does not commit a breach 
in that area. However, it is against public policy to attempt to 
eliminate liability for profits derived from a breach of a duty that 
the trustee does have. See Restatement (Second) of Trusts § 222 
comments b & c (1957). 
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§ 16462. Nonliability for following instructions under 
revocable trust 
16462. (a) Notwithstanding Section 16461, a trustee 

of a revocable trust is not liable to a beneficiary for any 
act performed or omitted pursuant to written directions 
from the person holding the power to revoke, including 
a person to whom the power to direct the trustee is 
delegated. 

(b) Subdivision (a) applies to a trust that is revocable 
in part with respect to the interest of the beneficiary in 
that part of the trust property. 
Comment. Section 16462 restates subdivision (b) of former 

Civil Code Section 2258, insofar as it concerned the trustee's 
liability under a revocable trust, without substantive change. See 
also Section 16001 (trustee's duty to follow written directions 
under revocable trust). Section 16462 also restates subdivision 
(b) of former Civil Code Section 2238 without substantive 
change. 

§ 16463. Consent of beneficiary to relieve trustee of 
liability for breach of trust 
16463. (a) Except as provided in subdivisions (b) and 

(c), a beneficiary may not hold the trustee liable for an 
act or omission of the trustee as a breach of trust if the 
beneficiary consented to the act or omission before or at 
the time of the act or omission. 

(b) . The consent of the beneficiary does not preclude 
the beneficiary from holding the trustee liable for a 
breach of trust in any of the following circumstances: 

(1) Where the beneficiary was under an incapacity at 
the time of the consent or of the act or omission. 

(2) Where the beneficiary at the time consent was 
given did not know of his or her rights and of the material 
facts that the trustee knew or should have known and 
that the trustee did not reasonably believe that the 
beneficiary knew. 

(3) Where the consent of the beneficiary was induced 
by improper conduct of the trustee. 

(c) Where the trustee has an interest in the 
transaction adverse to the interest of the beneficiary, the 
consent of the beneficiary does not preclude the 
beneficiary from holding the trustee liable for a breach of 
trust under any of the circumstances described in 
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subdivision (b) or where the transaction to which the 
beneficiary consented was not fair and reasonable to the 
beneficiary. 
Comment. Section 16463 is a new provision that is the same 

in substance as Section 216 of the Restatement (Second) of Trusts 
(1957). Section 16463 supersedes provisions relating to 
beneficiaries' consent to relieve a trustee of liability that 
appeared in former Civil Code Sections 2230, 2232, and 2282 (d) . 
See also Section 16460 (limitations on proceedings against 
trustee) . 

PART 5. JUDICIAL PROCEEDINGS 
CONCERNING TRUSTS 

CHAPTER 1. JURISDICTION AND VENUE 

§ 17000. Subject matter jurisdiction 
17000. (a) The superior court has exclusive 

jurisdiction of proceedings concerning the internal affairs 
of trusts. 

(b) The superior court has concurrent jurisdiction of 
the following: 

(1) Actions and proceedings to determine the 
existence of trusts. 

(2) Actions and proceedings by or against creditors or 
debtors of trusts. 

(3) Other actions and proceedings involving trustees 
and third persons. 
Comment. Section 17000 is new and is drawn from the first 

sentence of Section 7-201 (a) of the Uniform Probate Code 
(1977). Subdivision (a) provides for exclusive jurisdiction in the 
superior court in matters involving the internal affairs of trusts. 
See Chapter 3 (commencing with Section 17200). Jurisdiction 
was in the superior court under former Probate Code Section 
1138.3. Subdivision (a) also supersedes former Probate Code 
Section 1123.7. 

It is intended that the department of the superior court that 
customarily deals with probate matters will exercise the 
exclusive jurisdiction relating to internal trust affairs provided by 
subdivision (a). This department of the superior court is not a 
court of limited power. See Section 17001 (superior court sitting 
in probate is full-power court). 

Subdivision (b) is new and is drawn from Section 7-204 of the 
Uniform Probate Code. 



718 TRUST LAW 

§ 1700l. Full-power court 
17001. In proceedings concerning the internal' affairs 

of trusts commenced pursuant to this division, the court 
has all the powers of the superior court. 
Comment. Section 17001 is a new provision that makes clear 

that the department of the superior court exercising the 
exclusive jurisdiction to determine internal trust affairs provided 
by Section 17000 (a) has all the powers of the superior court when 
exercising its general jurisdiction. Hence, while not intending to 
disrupt the traditional division of business among different 
departments of the superior court, this section rejects the 
limitation on the powers of the probate court that has been cited 
in appellate decisions. See, e.g., Copley v. Copley, 80 Cal. App. 
3d 97, 106-07, 145 Cal. Rptr. 437 (1978). 

§ 17002. Principal place of administration of trust 
17002. (a) The principal place of administration of 

the trust is· the usual place where the day-to-day activity 
of the trust is carried on by the trustee or its 
representative who is primarily responsible for the 
administration of the trust. 

(b) If the principal place of administration of the trust 
cannot be determined under subdivision (a), it shall be 
determined as follows: 

(1) If the trust has a single trustee, the principal place 
of administration of the trust is the trustee's residence or 
usual place of business. 

(2) If the trust has more than one trustee, the principal 
place of administration of the trust is the residence or 
usual place of business of any of the cotrustees as agreed 
upon by them or, if not, the residence or usual place of 
business of any of the cotrustees. 
Comment. Section 17002 supersedes the second and third 

sentences of former Probate Code Section 1138.3 (a). Subdivision 
(a) of Section 17002 substitutes a criterion of day-to-day activity 
for the former reference to the location of the day-to-day records 
of the trust. 

§ 17003. Jurisdiction over trustees and beneficiaries 
17003. Subject to Section 17004: 
(a) By accepting the trusteeship of a trust having its 

principal place of administration in this state the trustee 
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submits personally to the jurisdiction of the court under 
this division. 

(b) To the extent of their interests in the trust, all 
beneficiaries of a trust having its principal place of 
administration in this state are subject to the jurisdiction 
of the court under this division. 
Comment. Section 17003 is a new provision that is intended 

to facilitate the exercise of the court's power under this chapter. 
This section is drawn from Section 7-103 of the Uniform Probate 
Code (1977) . As recognized by the introductory clause, 
constitutional limitations on assertion of jurisdiction apply to the 
exercise of jurisdiction under Section 17003. Consequently, 
appropriate notice must be given to a trustee or beneficiary as 
a condition of jurisdiction under this section. See, e.g., Mullane 
v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). Section 
17003 is not a limitation on the jurisdiction of the court over the 
trust, trust property, or parties to the trust. See Section 17004 
(general basis of jurisdiction). See also Section 15800 (limits on 
rights of beneficiary of revocable trust). 

§ 17004. Basis of jurisdiction over trust, trust property, 
and trust parties 

17004. The court may exercise jurisdiction in 
proceedings under this division on any basis permitted by 
Section 410.10 of the Code of Civil Procedure. 
Comment. Section 17004 is a new provision that recognizes 

that the court, in proceedings relating to internal trust affairs or 
other purposes described in Section 17000, may exercise 
jurisdiction on any basis that is not inconsistent with the 
California or United States Constitutions, as provided in Code of 
Civil Procedure Section 410.10. See generally Judicial Council 
Comment to Code Civ. Proc. § 410.10. In addition, Section 17003 
codifies a basis of personal jurisdiction derived from concepts of 
presence in the state and consent to jurisdiction. However, 
personal jurisdiction over a trustee may be exercised where the 
trustee is found, regardless of the location of the trust property. 
See Estate of Knox, 52 Cal. App. 2d 338, 348,126 P.2d 108 (1942). 
Similarly, jurisdiction may be exercised to determine matters 
concerning trust property, particularly land, located in California 
even if the principal place of administration of the trust is not in 
California. See Restatement (Second) of Conflict of Laws § 276 
& comments (1969); 5 A. Scott, The Law of Trusts §§ 644-47, at 
4074-83 (3d ed. 1967). 

A determination that a California court may exercise 
jurisdiction is not decisive if the exercise would be an undue 
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interference with the jurisdiction of a court of another state 
which has primary supervision over the administration of the 
trust. See Estate of Knox, 52 Cal. App. 2d 338, 344-48,126 P.2d lOB 
(1942); Schuster v. Superior Court, 98 Cal. App. 619, 623-28, 277 
P.509 (1929); Restatement (Second) of Conflict of Laws § 267 & 
comments (1969). This concept of primary supervision in the 
context of trust administration is a special application of the 
doctrine of forum non conveniens, which is recognized generally 
in Code of Civil Procedure Section 410.30. 

Where the court has acquired jurisdiction over parties to a 
trust, jurisdiction continues over the parties and the subject of 
the proceeding, notwithstanding the removal from the state of a 
person or trust property, until the conclusion of the action or 
proceeding concerning the trust. See Code Civ. Proc. 
§ 410.50 (b) ; cf. Maloney v. Maloney, 67 Cal. App. 2d 278, 280,154 
P .2d 426 (1944) (jurisdiction over child custody issue). 

§ 17005. Venue 
17005. (a) The proper county for commencement of 

a proceeding pursuant to this division is either of the 
following: 

(1) In the case of a living trust, the county where the 
principal place of administration of the trust is located. 

(2) In the case of a testamentary trust, either the 
county where the decedent's estate is administered or 
where the principal place of administration of the trust is 
located. . 

(b) If a living trust has no trustee, the proper county 
for commencement of a proceeding for appointing a 
trustee is the county where the trust property, or some 
portion of the trust property, is located. 

(c) Except as otherwise provided in subdivisions (a) 
and (b), the proper county for commencement of a 
proceeding pursuant to this division is determined by the 
rules applicable to civil actions generally. 
Comment. Subdivision (a) (1) of Section 17005 restates part 

of the first sentence of former Probate Code Section 1138.3(a) 
without substantive change. See Section 17002 (principal place of 
administration of trust) . 

Subdivision (a) (2) restates former Probate Code Section 
1138.3 (b) without substantive change and extends the former 
provision to all testamentary trusts. 

Subdivision (b) restates part of the first sentence of former 
Civil Code Section 2289 without substantive change, except that 
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it makes clear that it applies only to appointment of a trustee for 
a living trust that has no trustee. Proceedings to appoint a trustee 
for a testamentary trust that has no trustee are commenced in 
the county where the decedent's estate is administered. See 
subdivision (a) (2). 

Subdivision (c) provides venue rules applicable in cases not 
covered by subdivisions (a) and (b), such as where jurisdiction 
over a trust, trust property, or parties to a trust is based on a 
factor other than the presence of the principal place of 
administration in this state. See Section 17004 (general basis of 
jurisdiction). Thus, for example, when the principal place of 
administration of a trust is in another state, but jurisdiction is 
proper in California, the general rules governing venue apply. 
See, e.g., Code Civ. Proc. §§ 392 (real property), 395 (county of 
defendant's residence). This subdivision is drawn from Section 
7-204 of the Uniform Probate Code (1977). 

§ 11006. Jury trial 
17006. There is no right to a jury trial in proceedings 

under this division concerning the internal affairs of 
trusts. 
Comment. Section 17006 is a new statutory provision which 

codifies the case law rule. See People v. One 1941 Chevrolet 
Coupe, 37 Cal. 2d 283, 286-87, 231 P.2d 832 (1951); C & K 
Engineering Contractors v. Amber Steel Co., 23 Cal. 3d 1,8,587 
P.2d 1136, 151 Cal. Rptr. 323 (1978); Estate of Beach, 15 Cal. 3d 
623, 642, 542 P.2d 994, 125 Cal. Rptr. 570 (1975). 

CHAPTER 2. NOTICE 

§ 17100. Application of chapter 
17100. This chapter applies to notice in proceedings 

commenced pursuant to this division or notice otherwise 
required by this division. 
Comment. Section 17100 supersedes former Probate Code 

Section 1215. See also Section 82 ("trust" defined). This article 
governs notice in proceedings under Chapter 3 (commencing 
with Section 172(0), Chapter 4 (commencing with Section 
173(0) (trusts subject to continuing jurisdiction), Chapter 5 
(commencing with Section 174(0) (transfer of trust to another 

jurisdiction), and Chapter 6 (commencing with Section 17450) 
(transfer of trust to California). 
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§ 17101. Form of notice 
17101. If notice of the time and place of a hearing is 

required to be given, the notice shall be in the form 
prescribed by the Judicial Council or, if the Judicial 
Council has not prescribed an applicable form, in 
compliance with Section 1200.1. 
Comment. Section 17101 is drawn from Section 1464 (form of 

notice under guardianship-conservatorship statute). See also 
Section 15006 (Judicial Council may prescribe forms required by 
division) . 

§ 17102. Manner of mailing; when mailing complete 
17lO2. (a) If a notice or other paper is required or 

permitted to be mailed, it shall be sent as follows: 
(1) By first-class mail if the person's address is within 

the United States. 
(2) By airmail if the person's address is not within the 

United States. 
(b) Mailing is complete when the notice or other 

paper is deposited in the mail, postage prepaid, addressed 
to the person to whom it is mailed. 

(c) If the address is not known, notice shall be given 
as the court may require in the manner provided in 
Section 413.30 of the Code of Civil Procedure. 
Comment. Subdivisions (a) and (b) of Section 17102 are new 

and are the same as Section 1465. Subdivision (c) continues the 
substance of part of the second paragraph of subdivision (a) of 
former Probate Code Section 1138.6. This section supersedes 
former Probate Code Section 1125.1 and part of the second 
paragraph of subdivision (a) of former Probate Code Section 
1138.6. 

§ 17103. Personal delivery instead of mailing 
17lO3. If a notice or other paper is required or 

permitted to be mailed, it may be delivered personally to 
the person to whom it is required or permitted to be 
mailed. 
Comment. Section 17103 is the same as the first sentence of 

Section 1466 and restates the fourth paragraph of subdivision (a) 
of former Probate Code Section 1138.6 without substantive 
change. 
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§ 17104. Proof of giving notice; conclusiveness of order 
17104. (a) Proof of the giving of notice shall be made 

at or before the hearing to the satisfaction of the court. 
Proof may be made by, but is not limited to, the means 
provided in Section 1468. 

(b) If it appears to the satisfaction of the court that 
notice has been regularly given or that the party entitled 
to notice has waived it, the court shall so find in its order. 
When the order becomes final, it is conclusive on all 
persons, whether or not in being. 
Comment. Section 17104 is the same as parts of Section 1468 

(proof of notice under guardianship-conservatorship statute) 
and incorporates the various means for making proof of service 
provided in Section 1468. Subdivision (b) supersedes part of 
former Probate Code Section 1123. Section 17104 restates 
without substantive change the fifth paragraph of subdivision (a) 
of former Probate Code Section 1138.6, and also subdivision (c) 
of former Probate Code Section 1200.5 to the extent it applied to 
proceedings involving trusts. 

§ 17105. Additional notice 
17105. (a) The court may, on its own motion or on 

motion of a trustee or other person interested in the trust, 
require that further or additional notice be given at any 
stage of the proceeding. The court may prescribe the 
form and method of the notice to be given. 

(b) A petitioner or other person required to give 
notice may cause notice to be given to any person 
interested in the trust without the need for a court order. 
Comment. Subdivision (a) of Section 17105 restates 

subdivision (a) (1) and subdivision (b) of former Probate Code 
Section 1215.3 without substantive change. Section 17105 is 
comparable to Sections 1204 and 1462. 

Subdivision (b) restates the second sentence of former Probate 
Code Section 1215.4 without substantive change. 

§ 17106. Shortening time 
17106. The court may for good cause shorten the time 

for giving a notice. 
Comment. Section 17106 restates former Probate Code 

Section 1138.6 (c) without substantive change. 
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§ 11101. Notice of postponed hearings 
17107. The court may continue or postpone any 

hearing, from time to time, in the interest of justice, and 
no further notice of the continued or postponed hearing 
is required unless otherwise ordered by the court. 
Comment. Section 17107 is the same as Sections 1205 and 

1463. 

CHAPTER 3. PROCEEDINGS CONCERNING 
TRUSTS 

§ 11200. Petitioners; grounds for petition 
17200. (a) Except as provided in Section 15800, a 

trustee or beneficiary of a trust may petition the court 
under this chapter concerning the internal affairs of the 
trust or to determine the existence of the trust. 

(b) Proceedings concerning the internal affairs of a 
trust include, but are not limited to, proceedings for any 
of the following purposes: 

( 1) Determining questions of construction of a trust 
instrument. 

(2) Determining the existence or nonexistence of any 
immunity, power, privilege, duty, or right. 

(3) Determining the validity of a trust provision. 
( 4) Ascertaining beneficiaries and determining to 

whom property shall pass or be delivered upon final or 
partial termination of the trust, to the extent the 
determination is not made by the trust instrument. 

(5) Settling the accounts and passing upon the acts of 
the trustee, including the exercise of discretionary 
powers. 

(6) Instructing the trustee. 
(7) Compelling the trustee to report information 

about the trust or account to the beneficiary, if (A) the 
trustee has failed to submit a requested report or account 
within 60 days after written request of the beneficiary 
and (B) no report or account has been made within six 
months preceding the request. 
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(8) Granting powers to the trustee. 
(9) Fixing or allowing payment of the trustee's 

compensation. 
(10) Appointing or removing a trustee. 
(11) Accepting the resignation of a trustee. 
(12) Compelling redress of a breach of the trust by any 

available remedy. 
(13) Approving or directing the modification or 

termination of the trust. 
(14) Approving or directing the combination or 

division of trusts. 
(15) Amending or conforming the trust instrument in 

the manner required to qualify a decedent's estate for the 
charitable estate tax deduction under federal law, 
including the addition of mandatory governing 
instrument requirements for a charitable remainder trust 
as required by final regulations and rulings of the United 
States Internal Revenue Service, in any case in which all 
parties interested in the trust have submitted written 
agreement to the proposed changes or written disclaimer 
of interest. 

(16) Authorizing or directing transfer of a trust or 
trust property to or from another jurisdiction. 

(17) Directing transfer of a testamentary trust subject 
to continuing court jurisdiction from one county to 
another. 

(18) Approving removal of a testamentary trust from 
continuing court jurisdiction. 

(19) Reforming or excusing compliance with the 
governing instrument of an organization pursuant to 
Section 16105. 
Comment. Section 17200 restates the substance of subdivision 

(a) of former Probate Code Section 1138.1 and supersedes parts 
of former Probate Code Section 1120. The reference to 
determining the existence of a trust in subdivision (a) is new. 
Subdivision (a) also restates without substantive change part of 
former Probate Code Section 1139.1 and the first sentence of 
former Probate Code Section 1139.2 (petition for transfer of trust 
to another jurisdiction) and part of former Probate Code Section 
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1139.12 (petition for transfer to California). The introductory 
clause of subdivision (a) is a new provision that has the effect of 
giving the right to petition concerning the internal affairs of a 
revocable living trust to the settlor (or other person holding the 
power to revoke) instead of the beneficiaries during the time 
that the settlor (or other person holding the power to revoke) is 
competent. See Section 15800 and the Comment thereto. 

The list of grounds for a petition concerning the internal affairs 
of a trust under subdivision (b) is not exclusive and is not 
intended to preclude a petition for any other purpose that can 
be characterized as an internal affair of the trust. Paragraphs (1) 
and (2) of subdivision (b) are new and are drawn from Section 
7-201 (a) of the Uniform Probate Code (1977). Paragraph (3) is 
new. Paragraph (5) restates parts of subdivisions (b) and (d) of 
former Civil Code Section 2269 (review of exercise of 
discretionary powers) without substantive change. See Sections 
16080-16081 (duties with regard to discretionary powers). 
Paragraph (9) supersedes the last sentence of former Civil Code 
Section 2274. 

Various provisions elsewhere in this division relate to 
proceedings under this article. For limitations on the right of a 
beneficiary to compel the trustee to account or report under 
paragraph (7), see Sections 15800 and 16060-16064. As to granting 
powers to the trustee under paragraph (8), see Section 16201. As 
to the trustee's compensation under paragraph (9), see Sections 
15680-15683. As to breaches of trust involved in paragraph (12), 
see Sections 16400-16462. As to modification and termination of 
trusts under paragraph (13), see Sections 15400-15410. As to 
combining or dividing trusts under paragraph (14), see Sections 
15411 and 15412. As to transfers of trusts under paragraph (16), 
see Sections 17400-17405 and 17450-17457. As to transfers of 
certain testamentary trusts within California under paragraph 
(17), see Section 17304. As to removal of certain testamentary 
trusts from continuing court jurisdiction under paragraph (18), 
see Section 17352. 

The procedure provided in this chapter is available to 
determine matters concerning the administration of trusts 
notwithstanding a purported limitation or exclusion in the trust 
instrument. The provision of former Probate Code Section 
1138.1 (b) to the effect that the trust could restrict the availability 
of remedies is not continued. 

See also Sections 24 ("beneficiary" defined), 82 ("trust" 
defined), 17005 (venue). 
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§ 17201. Commencement of proceeding 
17201. (a) A proceeding under this chapter is 

commenced by filing a verified petition stating facts 
showing that the petition is authorized under this chapter 
and the grounds of the petition. . 

(b) When a petition that requires a hearing is filed 
with the court clerk, the clerk shall set the matter for 
hearing. 
Comment. Subdivision (a) of Section 1720l restates the first 

sentence of former Probate Code Section 1138.4, except for the 
former provision relating to authorization by the terms of the 
trust. The provision relating to the grounds of the petition 
supersedes part of former Probate Code Section 1138.7. 
Subdivision (a) also supersedes parts of former Probate Code 
Sections 1123.5, 1123.6, 1128, 1139.2, and 1139.14. 

Subdivision (b) restates parts of former Probate Code Sections 
1120 (a) , 1120.la(d), 1123.5, 1125.1, 1129, 1138.6 (a) , 1139.3, and 
1139.15 without substantive change. Subdivision (b) is 
comparable to Section 1451 (guardianship-conservatorship 
statute) . 

§ 17202. Dismissal of petition 
17202. The court may dismiss a petition if it appears 

that the proceeding is not reasonably necessary for the 
protection of the interests of the trustee or beneficiary. 
Comment. Section 17202 restates former Probate Code 

Section 1138.5(a) without substantive change. See also Section 
17200 (a) (who may petition). 

§ 17203. Notice 
17203. At least 30 days before the time set for the 

hearing on the petition, the petitioner shall cause notice 
of the time and place of hearing to be mailed to any of 
the following persons who are not petitioners: 

(a) All trustees. 
(b) All beneficiaries who are entitled to notice. 
(c) The Attorney General, if the petition relates to a 

charitable trust subject to the jurisdiction of the Attorney 
General, unless the Attorney General waives notice. 
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Comment. The introductory paragraph and subdivisions (a) 
and (b) of Section 17203 restate the first part of the second 
paragraph of subdivision (a) of former Probate Code Section 
1138.6 without substantive change. See also Sections 17100-17107 
(manner of notice). Subdivision (b) recognizes that there are 
other rules governing which beneficiaries are entitled to notice. 
Under Section 15802, beneficiaries of revocable trusts are not 
entitled to notice during the time that the trust may be revoked, 
nor are such beneficiaries entitled to get notice even if they have 
requested special notice pursuant to Section 17204. Under 
Section 15804, the need to give notice is limited in the case of 
certain beneficiaries having future interests, but this limitation 
does not apply to beneficiaries who have requested special 
notice. See Section 15804 (c) (1). These rules limit the 
requirement of notice whether the interest involved is that of a 
beneficiary of a private trust or that of a beneficiary of a 
charitable trust subject to jurisdiction of the Attorney General. 
Section 17203 also supersedes parts of former Probate Code 
Section 1125.1 and 1126. 

Subdivision (c) supersedes part of subdivision (f) of former 
Probate Code Section 1120.1a, subdivision (d) offormer Probate 
Code Section 1138.6, and the third sentence of former Probate 
Code Section 1139.3. Subdivision (c) also reflects the notice 
requirements of Government Code Section 12591. See also 
Section 24 ("beneficiary" defined). 

§ 17204. Request for special notice 
17204. (a) If proceedings involving a trust are 

pending, a beneficiary of the trust may, in person or by 
attorney, serve on the trustee or the trustee's attorney 
and file with the court clerk where the proceedings are 
pending a written request stating that the beneficiary 
desires special notice of the filing of petitions in the 
proceeding relating to any or all of the purposes 
described in Section 17200 and giving an address for 
receiving notice by mail. Proof of service of the request 
on the trustee shall be filed with the court clerk when the 
request is filed. 

(b) Except as provided in subdivision (c), after 
serving and filing a request and proof of service pursuant 
to subdivision (a), the beneficiary is entitled to notice 
pursuant to Section 17203. 
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(c) A request for special notice made by a beneficiary 
whose right to notice is restricted by Section 15802 is not 
effective. 
Comment. Section 17204 supersedes the former provisions 

relating to requests for special notice with regard to 
testamentary trusts in former Probate Code Section 1120.5 and 
in Probate Code Sections 1202 and 1202.5. See also provisions 
relating to trusts formerly appearing in Probate Code Sections 
1200 and 1200.5. Subdivision (c) makes clear that the restrictions 
on rights of beneficiaries of revocable trusts apply to the right to 
request special notice. Section 15804 which limits the need to 
give notice to certain beneficiaries with future interests does not 
restrict the right of such beneficiaries to request special notice. 
See Section 15804 (c) (1). See also Section 17104 (proof of notice). 

§ 17205. Request for copy of petition 
17205. If a trustee or beneficiary has served and filed 

either a notice of appearance, in person or by counsel, 
directed to the petitioner or the petitioner's counsel in 
connection with a particular petition and proceeding or 
a written request for a copy of the petition, and has given 
an address to which notice or a copy of the petition may 
be mailed or delivered, the petitioner shall cause a copy 
of the petition to be mailed to that person within five days 
after service of the notice pf appearance or receipt of the 
request. 
Comment. Section 17205 restates the third paragraph of 

subdivision (a) of former Probate Code Section 1138.6 without 
substantive change. This section provides the manner of 
determining to whom a copy of a petition in a particular 
proceeding should be sent. 

§ 17206. Authority to make necessary orders; temporary 
trustee 
17206. The court in its discretion may make any 

orders and take any other action necessary or proper to 
dispose of the matters presented by the petition, 
including appointment of a temporary trustee to 
administer the trust in whole or in part. 
Comment. The first part of Section 17206 continues former 

Probate Code Section 1138.2 and part of former Probate Code 
Section 1121 without substantive change. This section also 
supersedes the last clause of subdivision (b) of former Probate 
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Code Section 1120.6. The authority to appoint a temporary 
trustee is new. 

§ 17207. Appeal 
17207. An appeal may be taken from the grant or 

denial of any final order made under this chapter, except 
the following: 

(a) Compelling the trustee to submit an account or 
report acts as trustee to a beneficiary pursuant to 
paragraph (7) of subdivision (b) of Section 17200. 

(b) Accepting the resignation of a trustee pursuant to 
paragraph (11) of subdivision (b) of Section 17200. 

(c) Approving removal of a testamentary trust from 
continuing court jurisdiction pursuant to paragraph (18) 
of subdivision (b) of Section 17200. 
Comment. Section 17207 supersedes part of former Probate 

Code Section 1138.10 and the part of Probate Code Section 1240 
that formerly related to trusts. Unlike former law, Section 17207 
lists the orders that are not appealable, rather than the orders 
that are appealable. Under this section, orders described in 
Section 17200 that are new to the law are appealable. See, e.g., 
Section 17200 (a) (determining existence of trust), (b) (1) 
(construction of trust instrument), (b) (2) (determining 
existence of any immunity, power, privilege, duty, or right). 
Unlike the former statute, Section 17207 permits an appeal from 
the grant or denial of the following orders: (1) For the 
modification or termination of a trust with uneconomically low 
principal (see former Civil Code § 2279.1; former Prob. Code 
§§ 1138.1 (b) (12), 1138.10), (2) for the amendment or 
conformance of a trust instrument to qualify for charitable estate 
tax deduction (see Section 17200(b) (15)), (3) directing transfer 
of a testamentary trust subject to continuing court jurisdiction 
(see Section 17200 (b) (17)), and (4) reforming or excusing 
compliance with the governing instrument of an organization 
under Section 16105 (see Section 17200 (b) (19). See also Section 
17202 (dismissal of petition). 

§ 17208. Appointment of guardian ad litem 
17208. (a) The court may, on its own motion or on 

request of a trustee or other person interested in the 
trust, appoint a guardian ad litem at any stage of a 
proceeding concerning the trust to represent the interest 
of any of the following persons, if the court determines 
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that representation of the interest otherwise would be 
indadequate: 

(1) A minor. 
(2) An incapacitated person. 
(3) An unborn person. 
( 4) An unascertained person. 
(5) A person whose identity or address is unknown. 
(6) A designated class of persons who are not 

ascertained or are not in being. 
(b) If not precluded by a conflict of interest, a 

guardian ad litem may be appointed to represent several 
persons or interests. 

(c) Sections 373 and 373.5 of the Code of Civil 
Procedure do not apply to the appointment of a guardian 
ad litem under this section. 
Comment. Section 17208 continues without substantive 

change paragraph (2) of subdivision (a) and subdivision (b) of 
former Probate Code Section 1215.3 and subdivision (a) of 
former Probate Code Section 1138.7, and supersedes part of the 
last paragraph of subdivision (b) of former Probate Code Section 
1120. Subdivision (c) continues subdivision (c) of former Probate 
Code Section 1138.7 and the last sentence of subdivision (b) of 
former Probate Code Section 1120 without substantive change. 

§ 17209. Intermittent judicial intervention in trust 
administration 
17209. The administration of trusts is intended to 

proceed,expeditiously and free of judicial intervention, 
subject to the jurisdiction of the court. 
Comment. Section 17209 restates former Probate Code 

Section 1138.12 without substantive change. 

§ 17210. Enforcement of beneficiary's rights under 
charitable trust by Attorney General 

172lO. In a case involving a charitable trust subject to 
the jurisdiction of the Attorney General, the Attorney 
General may petition under this chapter. 
Comment. Section 17210 codifies the general rule that the 

Attorney General stands in the place of the beneficiaries of a 
charitable trust for purposes of enforcement of the trust. See 
Section 24 ("beneficiary" defined to include any person entitled 
to enforce the trust in the case of a charitable trust); see, e.g., 
People v. Cogswell, 113 Cal. 129, 136, 45 P. 270 (1896); Estate of 
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Schloss, 56 Cal. 2d 248,257,363 P.2d 875,14 Cal. Rptr. 643 (1961); 
see also Restatement (Second) of Trusts § 391 (1957). 

CHAPTER 4. TESTAMENTARY TRUSTS SUBJECT 
TO CONTINUING COURT JURISDICTION 

Article 1. Administration of Testamentary Trusts 
Subject to Continuing Court Jurisdiction 

§ 17300. Application of article 
17300. This article applies only to the following: 
(a) A trust created by a will executed before July 1, 

1977, and not incorporated by reference in a will on or 
after July 1, 1977. 

(b) A trust created by a will which provides that the 
trust is subject to the continuing jurisdiction of the 
superior court. 
Comment. Section 17300 restates without substantive change 

a part of subdivision (a) of former Probate Code Section 1120, 
and the exception to former Section 1120 provided in the first 
sentence of subdivision (d) of former Probate Code Section 
1120.1a. The effect of this section is to limit the application of 
provisions for continuing jurisdiction of the court to two classes 
of trusts: (1) trusts created by a will executed before July 1, 1977, 
when trusts were no longer required to be subject to continuing 
jurisdiction (see 1976 Cal. Stat. ch. 860, § 3), and not 
incorporated by reference thereafter, and (2) trusts that are 
specifically made subject to the continuing jurisdiction of the 
court by a provision in the trust instrument. A trust created by 
a will executed before July 1, 1977, which is incorporated by 
reference in a will thereafter, but that contains a provision 
making it subject to the continuing jurisdiction of the court, falls 
into the second class. See also Section 6130 (incorporation by 
reference in a will). 

§ 17301. Continuing court jurisdiction 
17301. If a trust described in Section 17300 continues 

after distribution of the decedent's estate, the court in 
which the decedent's estate was administered retains 
jurisdiction over the trust for any of the purposes 
specified in Section 17200. 
Comment. Section 17301 preserves the continuing 

jurisdiction over testamentary trusts of the superior court where 
the decedent's estate is administered which was provided in 
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subdivision (b) of former Probate Code Section 1120. The 
incorporation of the grounds for a petition under Section 17200 
continues the various grounds for invoking the court's continuing 
jurisdiction provided in subdivision (b) of former Probate Code 
Section 1120. 

§ 17302. Applicable procedures 
17302. Except as otherwise provided in this article, 

proceedings relating to trusts under continuing court 
jurisdiction are governed by this part. 
Comment. Section 17302 makes clear that the general 

procedures governing judicial proceedings relating to trusts 
apply to proceedings involving trusts that remain subject to 
continuing court jurisdiction. See Sections 17000-17210. This 
incorporation of the general provisions continues the substance 
of much of the law relating to trusts subject to continuing court 
jurisdiction because the general procedures are drawn in part 
from former Probate Code Section 1120 et seq. See the 
Comments to Sections 17000-17210. This article has the effect of 
making inapplicable the alternative venue over testamentary 
trusts provided in Section 17005. The other distinction between 
proceedings under this article and those under Section 17200 et 
seq. is that no filing fee is required when a petition relating to an 
account is filed under the continuing jurisdiction provided in this 
article. See Gov't Code § 26827.4 (b). In other respects, the 
procedures are the same. 

§ 17303. Effect of removal from continuing jurisdiction 
17303. This article does not apply to a trust described 

in Section 17300 that has been removed from continuing 
court jurisdiction. 
Comment. Section 17303 makes clear the relation between 

this article and Article 2 (commencing with Section 17350). After 
a trust is removed from continuing court jurisdiction, the general 
provisions of this part apply to the trust. 

§ 17304. Transfer of jurisdiction over trust to different 
county 

17304. (a) At any time after final distribution of the 
decedent's estate, a trust described in Section 17300 may 
be transferred to a different county in this state as 
provided in this section. 

(b) The petition for transfer shall set forth all of the 
following: 
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(1) The name of the c('unty to which jurisdiction over 
the trust is sought to be transferred. 

(2) The names, ages, and places of residence of the 
trustees and all beneficiares of the trust, so far as known 
to the petitioner. 

(3) A brief description of the character, condition, 
value, and location of property of the trust. 

(4) A brief statement of the reasons for transfer. 
(c) If, after hearing, it appears to the court that the 

transfer of jurisdiction to the county designated in the 
petition or to any other county in this state will be in the 
best interests of the estate, or that economical and 
convenient administration of the trust will be facilitated 
by the transfer, the court shall make an order transferring 
jurisdiction over the trust. Upon such order, the court 
clerk shall certify a copy of the order of transfer to the 
clerk of the court to which jurisdiction is transferred, 
together with copies of the instrument creating the trust, 
the decree of distribution, and any other documents or 
matters of record the court determines by order to be 
necessary to define the powers and duties of the trustee, 
or otherwise to be necessary in connection with further 
administration of the trust. 

(d) The court to which jurisdiction is transferred may 
from time to time require by order the filing of certified 
copies of additional papers or matters of record from the 
court in which the decedent's estate was administered as 
are required. 

(e) Upon the filing of a certified copy of the order. of 
transfer, together with supporting documents, the court 
to which jurisdiction is transferred has the same 
jurisdiction over the trust as the court in which the 
decedent's estate was administered but for the transfer. 
Comment. Section 17304 restates the transfer provisions of 

former Probate Code Sections 1128 and 1129. Subdivision (a) 
continues the authority provided by the first sentence of former 
Probate Code Section 1128. 

Subdivision (b) restates the contents of the petition set forth 
in former Probate Code Section 1128 without substantive 
change. See also Section 17201 (a) (verified petition). 

Subdivision (c) restates the fourth and fifth sentences of the 
first paragraph of former Probate Code Section 1129 without 
substantive change. See also Sections 17100-17107 (notice), 
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17201 (b) (clerk to set matters for hearing), 17203 (30 days' 
notice) . 

Subdivision (d) continues the last sentence of the first 
paragraph of former Probate Code Section 1129 without 
substantive change. 

Subdivision (e) continues the second paragraph of former 
Probate Code Section 1129 without substantive change. 

Article 2. Removal of Trusts From 
Continuing Court Jurisdiction 

§ 17350. Application of article 
17350. This article applies only to trusts created by 

will executed before July 1, 1977, and not incorporated by 
reference in a will on or after July 1, 1977. 
Comment. Section 17350 restates the first sentence of former 

Probate Code Section 1120.1a without substantive change insofar 
as it provided an operative date for provisions relating to removal 
of trusts from continuing court jurisdiction. See also Section 6130 
(incorporation by reference in wills). 

§ 17351. Removal of trust from continuing jurisdiction 
where trustee is trust company 
17351. (a) If any of the trustees of a trust described in 

Section 17350 is a trust company, the trust shall be 
removed from continuing court jurisdiction as provided 
in this section. Within six months after the initial funding 
of the trust, the trustee shall give a notice of removal of 
the trust 'from continuing court jurisdiction to each 
beneficiary. Notice of removal shall be sent by registered 
or certified mail or by first-class mail, but notice sent by 
first-class mail is effective only if an acknowledgment of 
receipt of notice is signed by the beneficiary and 
returned to the trustee. 

(b) The notice of removal of the trust from continuing 
court jurisdiction shall contain the following: 

(1) A statement that as of January 1, 1983, the law was 
changed to remove the necessity for continuing court 
jurisdiction over the trust. 

(2) A statement that Section 17200 of the Probate 
Code gives any beneficiary the right to petition a court 
to determine important matters relating to the 
administration of the trust. 
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(3) A copy of the text of Sections 17200 and 17201. 
(4) A statement that each income beneficiary, as 

defined in subdivision (a) of Section 16301, is entitled to 
an annual statement of the principal and income receipts 
and disbursements of the trust and that any other 
beneficiary is entitled to such information upon written 
request to the trustee. 

(5) The name and location of the court in the county 
in which it is appropriate to file a petition pursuant to 
Section 17200, the name and location of the court that had 
jurisdiction over the administration of the decedent's 
estate, and a statement that it is appropriate to file a 
petition pursuant to Section 17200 with either court. 

(c) The trustee shall file with the court that had 
jurisdiction over the administration of the decedent's 
estate proof of giving notice under this section within 
seven months after the initial funding of the trust. 
Comment. Section 17351 restates subdivision (a) of former 

Probate Code Section 1120.1a with some technical changes. See 
Sections 17102 (notice sent to person's address), 17103 (personal 
delivery instead of mailing), 17104 (proof of giving notice); see 
also Sections 24 ("beneficiary" defined), 83 ("trust company" 
defined). 

§ 17352. Removal of trust from continuing jurisdiction 
where no trustee is trust company 

17352. (a) If none of the trustees of a trust described 
in Section 17350 is a trust company, the trust may be 
removed from continuing court jurisdiction only with 
approval of the court. The trustee may petition for court 
approval at any time, and from time to time, in the 
trustee's discretion. 

(b) The petition for removal shall set forth the trust 
accounts in detail, report the trustee's acts, and show the 
condition of the trust estate. A copy of the trust 
instrument shall be attached to the petition. 

(c) At the hearing the court may receive testimony 
from any interested person and may grant or deny the 
petition, or may grant the petition on such conditions as 
the court in its discretion deems proper. 

(d) If the petition is granted, the trustee shall send the 
notice of removal of the trust provided in subdivision (b) 
of Section 17351 and file proof of service as required by 
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subdivision (c) of Section 17351 within six months and 
seven months, respectively, from the date the petition is 
granted. A copy of the court order granting the petition 
shall be attached to the notice. 

(e) If the petition is not granted, the trust shall 
continue to be administered under Article 1 
(commencing with Section 173(0) as if the settlor had 
provided in the will that the court does not lose 
jurisdiction of the estate by final distribution. 
Comment. Section 17352 restates part of subdivision (d) of 

former Probate Code Section 1120.1a, subject to some technical 
changes. See Sections 17000 (subject-matter jurisdiction of 
court), 17201 (a) (petitions to be verified), 17201 (b) (clerk to set 
matters for hearing), 17203 (30 days' notice); see also 83 ("trust 
company" defined). 

§ 17353. Removal by trust company as successor trustee 
17353. ~f a trust company is appointed as a successor 

trustee of a trust which, at the time of the appointment, 
is subject to continuing court jurisdiction because it was 
not removed pursuant to Section 17352, the successor 
trustee shall comply with Section 17351. For the purpose 
of complying with Section 17351, the date of appointment 
of the successor trustee shall be treated as the date of 
initial funding of the trust. 
Comment. Section 17353 restates the first sentence of 

subdivision (g) of former Probate Code Section 1120.1a without 
substantive change. See also Section 83 ("trust company" 
defined). 

§ 17354. Effect of change in trustees or other event on 
removal 

17354. Mter a trust is removed from continuing court 
jurisdiction pursuant to this article, neither a change in 
trustees nor any other event causes the trust to be subject 
to continuing court jurisdiction under Article 1 
(commencing with Section 173(0). 
Comment. Section 17354 restates the second sentence of 

subdivision (g) of former Probate Code Section 1120.1a without 
substantive change. 



738 TRUST LAW 

CHAPTER 5. TRANSFER OF TRUST 
TO ANOTHER JURISDICTION 

§ 17400. Application of chapter 
17400. (a) This chapter applies to all of the following: 
(1) A trust that is subject to this division. 
(2) A trust subject to Chapter 8 (commencing with 

Section 6320) of Part 1 of Division 6. 
(3) Any other trust to which the provisions of this 

chapter 'are made applicable by statute or trust 
instrument. 

(b) This chapter does not prevent the transfer of the 
place of administration of a trust or of trust property to 
another jurisdiction by any other available means. 
Comment. Subdivision (a) of Section 17400 restates former 

Probate Code Section 1139(a) without substantive change, but 
subdivision (a) (1) also permits the transfer of oral trusts. See 
15207 (oral trusts of personal property) . Subdivision (b) 
supersedes former Probate Code Section 1139 (b). Under the 
definition of "trust" in Section 82, this chapter also applies to 
charitable trusts. See 15004 (application of division to charitable 
trusts). See also Sections 17005 (venue), 17200(b) (16) 
(proceedings for transfer of trust). 

§ 17401. Transfer of place of administration or property 
from California 

17401. (a) The court may make an order for the 
transfer of the place of administration of a trust or the 
transfer of some or all of the trust property to a 
jurisdiction outside this state as provided in this chapter. 

(b) Except as otherwise provided in this chapter, 
proceedings under this chapter are governed by this part. 
Comment. Subdivision (a) of Section 17401 restates the first 

part of former Probate Code Section 1139.1 without substantive 
change and supersedes former Probate Code Section 1132. See 
also Sections 62 ("property" defined), 17000 (subject-matter 
jurisdiction of superior court). 

Subdivision (b) makes clear that the general rules applicable 
under this part apply unless this chapter provides a different 
rule. See, e.g., Sections 17006 (jury trial), 17100-17107 (notice), 
17200-17210 (proceedings). 
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§ 17402. Contents of petition 
17402. The petition for transfer shall set forth all of 

the following: 
(a) The names and places of residence of the 

following: 
(1) The trustee administering the trust in this state. 
(2) The trustee, including any domiciliary trustee, 

who will administer the trust or trust property in the 
other jurisdiction. 

(b) The names, ages, and places of residence of the 
living beneficiaries, as far as known to the petitioner. 

(c) Whether the trustee who will administer the trust 
in the other jurisdiction has agreed to accept the trust. If 
so, the acceptance or a copy shall be attached as an 
exhibit to the petition or otherwise filed with the court. 

(d) A general statement of the qualifications of the 
trustee who will administer the trust in the other 
jurisdiction and the amount of fiduciary bond, if any. If 
the trustee is an individual, the statement shall include 
the trustee's age. 

(e) A general statement of the nature and value of the 
property of any trust of the same settlor being 
administered in the other jurisdiction by the trustee who 
will administer the trust in the other jurisdiction. 

(f) The name of the court, if any, having jurisdiction 
of the trustee in the other jurisdiction or of its accounts 
or in which a proceeding may be had with respect to 
administration of the trust or the trustee's accounts. 

(g) A statement of the character, condition, location, 
and value of the trust property sought to be transferred. 

(h) Whether there is any pending civil action in this 
state against the trustee arising out of the administration 
of the trust sought to be transferred. 

(i) A statement of the reasons for the transfer. 
Comment. Section 17402 restates the part of former Probate 

Code Section 1139.2 providing for the contents of the petition for 
transfer without substantive change. The reference in 
subdivision (b) to living beneficiaries restates part of former 
Probate Code Section 1139.7 without substantive change. See also 
Sections 24 ("beneficiary" defined), 15802 (notice to beneficiary 
ofrevocable trust), 17200(a) (petition by trustee or beneficiary), 
17201 (a) (petition to be verified). 



740 TRUST LAW 

§ 17403. Notice and hearing 
17403. (a) At least 30 days before the time set for the 

hearing on the petition, the petitioner shall cause notice 
of the time and place of the hearing to be mailed to each 
of the persons named in the petition at their respective 
addresses as stated in the petition. 

(b) Any person interested in the trust, as trustee, 
beneficiary, or otherwise, may appear and file written 
grounds in opposition to the petition at their respective 
addresses stated in the petition. " 
Comment. Subdivision (a) of Section 17403 restates the 

second sentence of former Probate Code Section 1139.3 without 
substantive change. See Section 17402 (places of residence listed 
in petition). Subdivision (b) continues the fourth sentence of 
former Probate Code Section 1139.3 without substantive change. 
For a provision governing notice to the Attorney General in a 
case involving a charitable trust, see Section 17203 (c). See also 
Sections 15802 (notice to beneficiary of revocable trust), 17102 
(manner of mailing notice), 17103 (personal delivery instead of 
mailing), 17201 (b) (clerk to set petition for hearing). 

§ 17404. Order granting transfer 
17404. The court may, in its discretion, grant the 

petition and order the trustee to transfer the trust 
property or to transfer the place of administration of the 
trust to the other jurisdicition if, after hearing, all of the 
following appear to the court: 

(a) The transfer of the trust property to a trustee in 
another jurisdiction, or the transfer of the place of 
administration of the trust to another jurisdiction, will 
promote the best interests of the trust and those 
interested in it, taking into account the interest in the 
economical and convenient administration of the trust. 

(b) The transfer will not violate the trust instrument. 
(c) Any new trustee to whom the trust property is to 

be transferred is qualified, willing, and able to administer 
the trust or trust property under the trust instrument. 
Comment. Section 17404 restates without substantive change 

the introductory clause and subdivisions (1), (3), and (4) of 
former Probate Code Section 1139.4 (prerequisites for transfer) 
and part of former Probate Code Section 1139.1 (subject to 
limitation in trust), except that the court is required to take into 
account the interest in economical and convenient 



TRUST LAW 741 

administration rather than to find that it would necessarily result 
from the transfer. The requirement in subdivision (c) that the 
trustee be willing is included for consistency with Section 
17455 (a) (3). 

The discontinuation of subdivision (2) of former Probate Code 
Section 1139.4 relating to "substantial rights of residents" is not 
intended to have any effect on the court's discretion to approve 
or disapprove a transfer. 

§ 17405. Manner of transfer; discharge of trustee 
17405. If a transfer is ordered under this chapter, the 

court may direct the manner of transfer and impose 
terms and conditions as may be just, including, but not 
limited to, a requirement for the substitution of a 
successor trustee in any pending litigation in this state. 
The delivery of property in accordance with the order of 
the court is a full discharge of the trustee in relation to all 
property embraced in the order. 
Comment. Section 17405 continues former Probate Code 

Section 1139.5 without substantive change. 

CHAPTER 6. TRANSFER OF TRUST 
FROM ANOTHER JURISDICTION 

§ 17450. Application of chapter 
17450 .. (a) This chapter applies to a trust, or portion 

thereof, administered in a jurisdiction outside this state. 
(b) This chapter does not prevent the transfer of the 

place of administration of a trust or of trust property to 
this state by any other available means. 
Comment. Subdivision (a) of Section 17450 restates former 

Probate Code Section 1139.1O(a) without substantive change, 
except that subdivision (a) also permits the transfer of oral trusts 
to California. See Section 15207 (oral trusts of personal property). 
See Section 82 ("trust" defined). Section 17450 makes this 
chapter applicable to the transfer to California of the place of 
administration of trusts or trust property administered in a 
jurisdiction outside California. Hence, this chapter applies to 
trusts administered in foreign countries as well as those 
administered in other states. Subdivision (b) supersedes former 
Probate Code Section 1139.10 (b) . See also Section 17200(b) (16) 
(proceedings for transfer of trust) . 
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§ 17451. Transfer of place of administration or property to 
California 

17451. (a) The court may make an order accepting 
the transfer of the place of administration of a trust from 
another jurisdiction to this state or the transfer of some 
or all of the trust property in another jurisdiction to a 
trustee in this state as provided in this chapter. 

(b) Except as otherwise provided in this chapter, 
proceedings under this chapter are governed by this part. 
Comment. Subdivision (a) of Section 17451 restates former 

Probate Code Section 1139.11 without substantive change and is 
comparable to Section 17401 (a). See also Sections 62 ("property" 
defined), 17000 (subject matter jurisdiction in superior court). 

Subdivision (b) makes clear that the general rules applicable 
under this part apply unless this chapter provides a different 
rule. See, e.g., Sections 17006 (jury trial), 17100-17107 (notice), 
17200-17210 (proceedings). 

§ 17452. Venue 
17452. (a) If the petition requests that a resident of 

this state be appointed trustee, the petition shall be filed 
in the court of the county where the proposed prinCipal 
place of administration of the trust pursuant to Section 
17002 is located. 

(b) If the petition requests that only a nonresident of 
this state be appointed trustee, the petition shall be filed 
in the court of the county where either (1) any 
beneficiary resides or (2) a substantial portion of the trust 
property to be transferred is located or will be located. 
Comment. Section 17452 restates former Probate Code 

Section 1139.13 without substantive change. See also Section 
17000 (subject matter jurisdiction of superior court). 

§ 17453. Contents of petition 
17453. The petition for transfer shall set forth all of 

the following: 
(a) The names and places of residence of the 

following: 
(1) The trustee administering the trust in the other 

jurisdiction. 
(2) The proposed trustee to whom -administration of 

the trust or trust property will be transferred. 
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(b) The names, ages, and places of residence of all 
living beneficiaries, as far as known to the petitioner. 

(c) Whether administration of the trust has been 
subject to supervision in a jurisdiction outside this state. 
If so, the petition shall state whether a petition or 
appropriate request for transfer of place of 
administration of the trust or trust property to this state 
has been filed, if necessary, with the court in the other 
jurisdiction, and the status of the petition or request. 

(d) Whether the trustee proposed to administer the 
trust in this state has agreed to accept the trust in this 
state. If the trustee has agreed, the acceptance shall be 
attached as an exhibit to the petition or otherwise filed 
with the court. 

(e) A general statement of the qualifications of the 
trustee proposed to administer the trust in this state and 
the amount of any bond to be requested. If the trustee is 
an individual, the statement shall include the trustee's 
age. 

(f) A copy of the trust instrument or a statement of the 
terms of the trust instrument in effect at the time the 
petition is filed, including all amendments thereto. 

(g) A statement of the character, condition, location, 
and value of the trust property sought to be transferred. 

(h) A statement of the reasons for the transfer. 
Comment. Section 17453 continues former Probate Code 

Section 1139.14 without substantive change, except that the 
statement of the age of the trustee is required only of individual 
trustees. This section is also comparable to Section 17403. The 
reference in subdivision (b) to living beneficiaries restates part 
of former Probate Code Section 1139.19 without substantive 
change. See also Sections 24 ("beneficiary" defined), 15802 
(notice to beneficiary of revocable trust), 17200(a) (petition by 
trustee or beneficiary), 17201 (a) (petition to be verified). 

§ 17454. Notice and hearing 
17454. (a) At least 30 days before the time set for the 

hearing on the petition, the petitioner shall cause notice 
of the time and place of the hearing to be mailed to each 
of the persons named in the petition at their respective 
addresses as stated in the petition. 
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(b) Any person interested in the trust, as trustee, 
beneficiary, or otherwise, may appear and file written 
grounds in opposition to the petition. 
Comment. Subdivision (a) of Section 17454 restates the 

second sentence of subdivision (a) of former Probate Code 
Section 1139.15 without substantive change. See Section 17453 
(places of residence listed in petition) . Subdivision (b) continues 
subdivision (b) of former Probate Code Section 1139.15 without 
change. Section 17454 is comparable to Section 17403. For a 
provision governing notice to the Attorney General in a case 
involving a charitable trust, see Section 17203 (c). See also 
Sections 15802 (notice to beneficiary of revocable trust), 17102 
(manner of mailing notice), 17201 (b) (clerk to set petition for 
hearing). 

§ 17455. Order accepting transfer and appointing trustee 
17455. (a) The court may, in its discretion, grant the 

petition and issue an order accepting transfer of trust 
property or the place of administration of the trust to this 
state and appoint a trustee to administer the trust in this 
state, if, after hearing, all of the following appear to the 
court: 

( 1 ) The transfer of the trust property to a trustee in 
this state, or the transfer of the place of administration of 
the trust to this state, will promote the best interests of 
the trust and those interested in it, taking into account 
the interest in the economical and convenient 
administration of the trust. 

(2) The transfer will not violate the trust instrument. 
(3) The trustee appointed by the court to administer 

the trust in this state, and to whom the trust assets are to 
be transferred, is qualified, willing, and able to administer 
the trust or trust property under the trust instrument. 

(4) The proper court in the other jurisdiction has 
approved the transfer if approval is necessary under the 
law of the other jurisdiction. 

(b) If the court grants the petition under subdivision 
(a), the court shall require the trustee to give a bond, if 
necessary under the law of the other jurisdiction or of this 
state, and may require bond as provided in Section 15602. 
Comment. Section 17455 restates former Probate Code 

Section 1139.16 without substantive change, except that (1) the 
court is required to take into account the interest in economical 
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and convenient administration rather than to find that it would 
necessarily result from the transfer, (2) a bond is required only 
if the law of the other jurisdiction or California so provides, and 
(3) the court's authority to require bond under general 
provisions is recognized. See, e.g., Section 15602 (a) (3) (bond 
required of trustee appointed by court). 

§ 17456. Conditional order accepting transfer 
17456. If appropriate to facilitate transfer of the trust 

property or the place of administration of a trust to this 
state, the court may issue a conditional order appointing 
a trustee to administer the trust in this state and 
indicating that transfer to this state will be accepted if 
transfer is approved by the. proper court of the other 
jurisdiction. 
Comment. Section 17456 continues former Probate Code 

Section 1139.17 without substantive change. This section 
provides a method whereby the California court can indicate its 
willingness to accept jurisdiction over a trust administered in 
another jurisdiction where the law of the other jurisdiction 
requires appointment of a trustee in the proposed new place of 
administration before approving transfer. See, e.g., Mass. Gen. 
Laws Ann. ch. 206, § 29 (West 1969). 

§ 17457. Administration of transferred trust 
17457. A trust transferred to this state pursuant to this 

chapter shall be administered in the same manner as a 
trust of that type created in this state. 
Comment. Section 17457 supersedes former Probate Code 

Section 1139.18. Under Section 17457 a transferred trust is treated 
the same as a trust that was created in California, and so is 
governed by this division. See also Section 15004 (application of 
division to charitable trusts); Gov't Code §§ 12580-12597 
(supervision of certain charitable trusts). This section is not 
intended to provide choice of law rules. A trust that was subject 
to judicial supervision in another state will not be subject to 
continuing court jurisdiction under Sections 17300-17304 unless 
the trust instrument so provides and the court so determines in 
the order accepting transfer to California. 
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PART 6. RIGHTS OF THIRD PERSONS 

CHAPTER 1. LIABILITY OF TRUSTEE 
TO THIRD PERSONS 

§ 18000. Personal liability of trustee to third persons on 
contracts 

18000. (a) Unless otherwise provided in the contract 
or in this chapter, a trustee is not personally liable on a 
contract properly entered into in the trustee's fiduciary 
capacity in the course of administration of the trust unless 
the trustee fails to reveal the trustee's representative 
capacity and identify the trust in the contract. 

(b) The personal liability of a trustee on a contract 
entered into before July 1, 1987, is governed by prior law 
and not by this section. 
Comment. Subdivision (a) of Section 18000 is new. It is the 

same in substance as Section 7-306(a) of the Uniform Probate 
Code (1977). The protection afforded the trustee by this section 
applies only to contracts that are properly entered into in the 
trustee's fiduciary capacity, meaning that the trustee is 
exercising an available power and is not violating a duty. This 
section does not excuse any liability the trustee may have for 
breach of trust. See Section 18005 (liability as between trustee 
and trust estate). 

The rule provided in subdivision (a) is the reverse of the case 
law rule in California that a trustee was personally liable on a 
contract unless the contract stipulated that the trustee was not 
liable. See Hall v. Jameson, 151 Cal. 606, 611, 91 P. 518 (1907); 
Duncan v. Dormer, 94 Cal. App. 218, 221, 270 P. 1003 (1928); but 
cf. Purdy v. Bank of America, 2 Cal. 2d 298, 301-02, 40 P.2d, 481 
(1935) (trust estate also liable when properly bound by acts of 
trustee). However, to fall within the rule of subdivision (a) of 
Section 18000, the trustee's status and the identity of the trust 
must be revealed. This was not sufficient under prior case law. 
See Hall v. Jameson, supra. Subdivision (a) also supersedes 
former Civil Code Section 2267 to the extent it affected liability. 

Subdivision (b) preserves the case-law rule governing a 
trustee's personal liability for pre-operative date contracts. 

§ 18001. Personal liability of trustee arising from 
ownership or control of trust estate 

18001. A trustee is personally liable for obligations 
arising from ownership or control of trust property only 
if the trustee is personally at fault. 
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Comment. Section 18001 is a new provision and is the same 
in substance as part of Section 7-306 (b) of the Uniform Probate 
Code (1977). A trustee is "personally at fault" when the trustee, 
either intentionally or negligently, acts, or fails to act. For rules 
governing the assertion of claims, see Section 18004. The question 
of ultimate liability as between the trust and the trustee is 
governed by Section 18005. 

§ 18002. Personal liability of trustee for torts 
18002. A trustee is personally liable for torts 

committed in the course of administration of the trust 
only if the trustee is personally at fault. 
Comment. Section 18002 is a new provision and is the same 

in substance as part of Section 7-306 (b) of the Uniform Probate 
Code (1977). A trustee is "personally at fault" when the trustee 
commits a tort either intentionally or negligently. Cf. Johnston v. 
Long, 30 Cal. 2d 54, 62-63, 181 P.2d 645 (1947) (liability of 
fiduciaries for torts committed by agents depends on personal 
fault). For rules governing the assertion of claims, see Section 
18004. The question of ultimate liability as between the trust and 
the trustee is governed by Section 18005. 

§ 18003. Liability of dissenting co trustee to third persons 
18003. (a) A cotrustee who does not join in exercising 

a power held by three or more cotrustees is not liable to 
third persons for the consequences of the exercise of the 
power. 

(b) A dissenting cotrustee who joins in an action at the 
direction of the majority co trustees is not liable to third 
persons for the action if the dissenting cotrustee 
expresses the dissent in writing to any other cotrustee at 
or before the time the action is taken. 

( c ) This section does not excuse a cotrustee from 
liability for failure to discharge the cotrustee's duties as a 
trustee. 
Comment. Section 18003 is a new provision. It is drawn from 

Section 114.006(a) of the Texas Trust Code. See Tex. Prop. Code 
Ann. § 114.006 (Vernon 1984). 

§ 18004. Assertion of claims against trust 
18004. A claim based on a contract entered into by a 

trustee in the trustee's representative capacity, on an 
obligation arising from ownership or control of trust 
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property, or on a tort committed in the course of 
administration of .the trust may be asserted against the 
trust by proceeding against the trustee in the trustee's 
representative capacity, whether or not the trustee is 
personally liable on the claim. 
Comment. Section 18004 is a new provision and is the same 

in substance as Section 7-306(c) of the Uniform Probate Code 
(1977). This section supersedes the first and last sentences of 
former Civil Code Section 2267 (acts of trustee within scope of 
authority bind trust property). Section 18004 alters the case law 
rule that the trustee could not be sued in a representative 
capacity where the trust estate was not liable. See Purdy v. Bank 
of America, 2 Cal. 2d 298, 301, 40 P.2d 481 (1935); Rapaport v. 
Forer, 20 Cal. App. 2d 271, 278, 66 P.2d 1242 (1937). See also 
Section 18005 (liability as between trustee and trust estate). 

§ 18005. Liability as between trustee and trust estate 
18005. The question of liabIlity as between the trust 

estate and the trustee personally may be determined in 
a proceeding under Section 17200. 
Comment. Section 18005 is new. It is drawn from Section 

7-306(d) of the Uniform Probate Code (1977). Under this section, 
ultimate liability as between the estate and the trustee need not 
be determined before the third person's claim can be satisfied. 
It is permissible, and may be preferable, for judgment to be 
entered against the trust without determining the trustee's 
ultimate liability until later. Where judgment is entered against 
the trustee individually, the question of the trustee's right to 
reimbursement may be settled informally with the beneficiaries 
or in a separate proceeding in the probate court. For rules 
governing indemnification of trustees, see Section 15684. See also 
Section 17200 et seq. (proceedings against trustee by 
beneficiary) . 

CHAPTER 2. PROTECTION OF THIRD PERSONS 

§ 18100. Protection of third person dealing with trustee 
18100. With respect to a third person dealing with a 

trustee or assisting a trustee in the conduct of a 
transaction, if the third person acts in good faith and for 
a valuable consideration and without actual knowledge 
that the trustee is exceeding the trustee's powers or 
improperly exercising them: 
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(a) The third person is not bound to inquire whether 
the trustee has power to act or is properly exercising a 
power and may assume without inquiry the existence of 
a trust power and its proper exercise. 

(b) The third person is fully protected in dealing with 
or assisting the trustee just as if the trustee has and is 
properly exercising the power the trustee purports to 
exercise. 
Comment. Section 18100 is drawn from Section 7 of the 

Uniform Trustees' Powers Act (1964). Section 18100 supersedes 
former Civil Code Section 2243. 

§ 18101. Application of property delivered to trustee by 
third person 
18101. A .third person who acts in good faith is not 

bound to ensure the proper application of trust property 
paid or delivered to the trustee. 
Comment. Section 18101 supersedes former Civil Code 

Section 2244 and is essentially the same as the last sentence of 
Section 7 of the Uniform Trustees' Powers Act (1964). 

§ 18102. Protection of third person dealing with former 
trustee 
18102. If a third person acting in good faith and for a 

valuable consideration enters into a transaction with a 
former trustee without knowledge that the trustee's 
office is vacant, the third person is fully protected just as 
if the former trustee were still a trustee. 
Comment. Section 18102 restates the second paragraph of 

former Civil Code Section 2281 without substantive change, but 
is drafted for consistency with Section 18100. See also Section 
15643 (vacancy in office of trustee) . 

§ 18103. Effect on purchaser of omission of trust from 
grant of real property 
18103. If an express trust relating to real property is 

not contained or declared in the grant to the trustee, or 
in an instrument signed by the trustee and recorded in 
the same office with the grant to the trustee, the grant 
shall be deemed absolute in favor of purchasers from the 
trustee without notice and for a valuable consideration. 
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Comment. Section 18103 continues former Civil Code 
Section 869 without substantive change. See also Civil Code 
§ 1214 (prior recording of subsequent conveyances). 

§ 18104. Effect on real property transactions where 
beneficiary undisclosed 

18104. (a) If an interest in or lien or encumbrance on 
real property is conveyed, created, or affected by an 
instrument in favor of a person in trust but no beneficiary 
is indicated in the instrument, it is presumed that the 
person holds the interest, lien, or encumbrance 
absolutely and free of the trust. This is a presumption 
affecting the burden of proof. In an action or proceeding 
involving the interest, lien, or encumbrance instituted 
against the person, the person shall be deemed the only 
necessary representative of the undisclosed beneficiary 
and of the original grantor or settlor and anyone claiming 
under them. A judgment is binding upon and conclusive 
against these persons as to all matters finally adjudicated 
in the judgment. 

(b) An instrument executed by the person holding an 
interest, lien, or encumbrance described in subdivision 
(a), whether purporting to be the act of that person in his 
or her own right or in the capacity of a trustee, is 
presumed to affect the interest, lien, or encumbrance 
according to the tenor of the instrument. This is a 
presumption affecting the burden of proof. Upon the 
recording of the instrument in the county where the land 
affected by the instrument is situated, the presumption is 
conclusive in favor of a purchaser or encumbrancer in 
good faith and for valuable consideration. 
Comment. Section 18104 restates the first two paragraphs of 

former Civil Code Section 869a without substantive change. See 
Hansen v. G & G Trucking Co., 236 CaL App. 2d 481, 491-94, 46 
CaL Rptr. 186 (1965) (presumption rebuttable, not conclusive). 
The language relating to the presumptions affecting the burden 
of proof in both subdivisions (a) and (b) is consistent with 
Evidence Code Section 605. 
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§ 18200. Creditor's rights against revocable trust during 
settlor's lifetime 

18200. If the settlor retains the power to revoke the 
trust in whole or in part, the trust property is subject to 
the claims of creditors of the settlor to the extent of the 
power of revocation during the lifetime of the settlor. 
Comment. Section 18200 is new. This section is analogous to 

the rule applicable to property subject to an unexercised power 
of appointment created by a donor in favor of himself or herself. 
See Civil Code § 1390.4. Section 18200 permits the creditor to 
ignore the trust to the extent that it is revocable. 

§ 18201. Creditor's rights against revocable trust after 
settlor's death 

18201. Upon the death of a settlor who had retained 
the power to revoke the trust in whole or in part, the 
property that was subject to the power of revocation at 
the time of the settlor's death is subject to the claims of 
creditors of the decedent settlor's estate and to the 
expenses of administration of the estate to the extent that 
the decedent settlor's estate is inadequate to satisfy those 
claims and expenses. 
Comment. Section 18201 is new. This section is analogous to 

the rule applicable upon the death of a donee of a general 
testamentary power of appointment under Civil Code Section 
1390.3 (b) . 





CONFORMING REVISIONS RELATING TO 
TRUST LAW 

Civil Code § 716.5 (added). Duration of trust exceeding 
time for vesting of future interests 

716.5. (a) A trust is not invalid, either in whole or in 
part, merely because the duration of the trust may exceed 
the time within which future interests in property must 
vest under this title, if the interest of all the beneficiaries 
must vest, if at all, within that time. 

(b) If a trust is not limited in duration to the time 
within which future interests in property must vest under 
this title, a provision, express or implied, . in the 
instrument creating the trust that the trust may not be 
terminated is ineffective insofar as it purports to be 
applicable beyond that time. 

(c) Whenever a trust has existed longer than the time 
within which future interests in property must vest under 
this title, the following shall apply: 

(1) It shall be terminated upon the request of a 
majority of the beneficiaries. 

(2) It may be terminated by a court of competent 
jurisdiction upon the petition of the Attorney General or 
of any person who would be affected thereby if the court 
finds that the termination would be in the public interest 
or in the best interest of a majority of the persons who 
would be affected thereby. 
Comment. Section 716.5 continues former Section 771 

without substantive change, except for the deletion of 
unnecessary language relating to termination of living trusts by 
action of all settlors and beneficiaries. Termination in this 
situation is governed by Probate Code Section 15404. This section 
has been relocated with the other provisions relating to 
perpetuities. 

Civil Code §§ 730-730.17 (repealed). Revised Uniform 
Principal and Income Act 

Comment. Former Chapter 2.5 is superseded by the new 
Trust Law. See Prob. Code §§ 16300-16313. The disposition of 
each repealed section of the former law is indicated in the 
comment to the repealed section. See the Appendix to 

(753) 
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Recommendation Proposing the Trust Law, 18 Cal. L. Revision 
Comm'n Reports 501 (1986). 

Civil Code § 731.02 (technical amendment). Application of 
Legal Estates Principal and Income Law 

731.02. This chapter shall apply to all transactions by 
which a principal was established without the 
interposition of a trust on or after September 13, 1941, or 
is hereafter so established. Transactions by which a 
principal is held in trust are governed by Cha~~ef g:& 
(ceffiffieflciflg .wHft Sectiefl ~ Peft !- at Di'/isiefl ~ 
Chapter 3 (commencing with Section 163(0) of Part 4 of 
Division 9 of the Probate Code. 

Comment. Section 731.02 is amended to correct a 
cross-reference to the Revised Uniform Principal and Income 
Act. 

Civil Code § 771 (repealed). Duration of trust exceeding 
time for vesting of future interests; tennination 

~ A ffiiM is flM ifl" .. Mia, ei~hef ifl TNhele ef ifl ~ 
ffiefely ~ecaHse the aHfatiefl at the ffiiM fflftY e~ceea the 
time wi~hifl which fl:1~Hfe ift~efcs~s ifl ~fe~cf~y fffitM ¥eM 
Hflacf ~ tHle; if the ifl~CfCS~ at ell the ~cfleficiafies fffitM 
¥eM; if M ell; wi~hifl st:teft ~ 

If a ffiiM is flM liffii~ca ifl aHfa~iefl ffi the time wi~hifl 
which fl:1~HfC ifl~CfCS~S ifl ~fe~cf~ fffitM ¥eM Hflacf ~ 
tHle; a ~fe ... isiefl, C~~fCSS ef iffi~lica, ifl the iflS~fHffiCfl~ 
cfca~iflg the ffiiM ~ the ffiiM fflftY flM Be ~cfffiifla~ca is 
iflcffedi"le iflsefaf as H ~Hf~ef~s ffi Be a~~Hca~lc ~c)'efla 
st:teft ~ A ~feTrisiefl, C~~fCSS ef im:~lica, ifl tlfl 

iflS~fHffiefl~ cfeatiflg tlfl iMeP Yi¥es ffiiM ~ the ffiiM ~ 
flM Be ~cfffiifla~ea sftftll flM ~fC"lefl~ ~efffiifla~iefl by the 
jeiffi actiefl at ell at the Cfca~efS at the ffiiM tHtEl ell at the 
~eflcficiafies ~hefeHflaef if ell CeflCef'flea are ceffi~e~efl~ 
tHtEl if the ~eflefieiafies are ell at the ftge at ffi8.jefi~)'. 

VlhefleTlef a ffiiM has e~is~ea leflgef ~ the time 
wi~hifl which fl:1~Hfe ifl~CfCS~S ifl ~fe~ef~y fffitM ¥eM Hflacf 
~ fltIe 

t±t Jot sftftll Be ~efffiifla~ea ttJ:)6fl the fCEtHCS~ at a 
ffi8.jefi~y at the ~cflcficiafies 
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~ It fftftY Be tcrm1fttltcd e,. tl eetffi: ef eOfflpctCftt 
jl:lrlsdictioft ~ tfte pctitiOft ef tfte Attorftc)' Ccftcre.! Of' 

ef ftfty pcrsoft wfte wOl:l1d Be affectcd thcrcb)' if tfte eetH't 
fffit:ls .tftM Sl:lCft tcrftliatltioa 'NOl:lld Be ffi tfte public 
iatcrcst Of' ffi tfte Befff iatcf'cst at ft ftlajority at tfte pcrsoas 
wfte viould Be affectcd thcrcby. 

Comment. Former Section 771 is continued without 
substantive change in Section 716.5, except for the deletion of the 
second sentence of the second paragraph relating to termination 
of inter vivos trusts by action of all settlors and beneficiaries. 
Termination in this situation is governed by Probate Code 
Section 15404. As to consent by persons under an incapacity, see 
the Comment to Probate Code Section 15404. 

Civil Code §§ 852-871 (rcpealed). Uses and trusts 

Comment. Former Title 4 is superseded by the new Trust 
Law. See Prob. Code § 15000 et seq. The disposition of each 
repealed section of the former law is indicated in the comment 
to the repealed section. See the Appendix to Recommendation 
Proposing the Trust Law, 18 Cal. L. Revision Comm'n Reports 
501 (1986). 

Civil Code § 1392.1 (technical amendment). Revocability 
of power of appointment 

1392.1. (a) Unless the power to revoke is reserved in 
the instrument creating the power or exists pursuant to 
Section ~ 15400 of the Probate Code, the creation of a 
power of appointment is irrevocable. 

(b) Unless made expressly irrevocable by the creating 
instrument or the instrument of exercise, an exercise of 
a power of appointment is revocable if the power to 
revoke exists pursuant to Section ~ 15400 of the 
Probate Code or so long as the interest ffi in the 
appointive property, whether present or futurc, has not 
been transferred or bccome distributable pursuant to 
such appointment. 

(c) Unless the power to revoke is reserved in the 
instrument releasing the power, a relcase of a powcr of 
appointment is irrevocable. 

Comment. Section 1392.1 is amended to correct 
cross-references. 
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Civil Code §§ 2215-2290.12 (repealed). Trusts 

Comment. Former Title 8 is superseded by the new Trust 
Law. See Prob. Code § 15000 et seq. The disposition of each 
repealed section of the former law is indicated in the comment 
to the repealed section. See the Appendix to Recommendation 
Proposing the Trust Law, 18 Cal. L. Revision Comm'n Reports 
501 (1986). 

Civil Code §§ 2223-2225 (added). Involuntary trusts 

TITLE 8. INVOLUNTARY TRUSTS 

§ 2223. Involuntary trust for wrongful detainer 

2223. One who wrongfully detains a thing is an 
involuntary trustee thereof, for the benefit of the owner. 

Comment. Section 2223 continues former Section 2223 
without change. See also Prob. Code § 15003 (constructive and 
resulting trusts unaffected by new Trust Law). 

§ 2224. Involuntary trust for fraud etc. 

2224. One who gains a thing by fraud, accident, 
mistake, undue influence, the violation of a trust, or other 
wrongful act, is, unless he or she has some other and 
better right thereto, an involuntary. trustee of the thing 
gained, for the benefit of the person who would 
otherwise have had it. 
Comment. Section 2224 continues former Section 2224 

without change. See also Prob. Code § 15003 (constructive and 
resulting trusts unaffected by new Trust Law). 

§ 2225. Involuntary trust of proceeds of felon's story 

2225. (a) As used in this section: 
(1) "Convicted felon" means any person convicted of 

a felony, or found not guilty by reason of insanity of a 
felony committed in California, either by a court or jury 
trial or by entry of a plea in court. 

(2) "Felony" means a felony defined by any California 
or United States statute. 

(3) "Representative of the felon" means any person or 
entity receiving proceeds by designation of that felon, or 
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on behalf of that felon or in the stead of that felon, 
whether by the felon's designation or by operation oflaw. 

(4) (A) "Beneficiary" means a person who, under 
applicable law, other than the provisions of this section, 
has or had a right to recover damages from the convicted 
felon for physical, mental, or emotional injury, or 
pecuniary loss proximately caused by the convicted felon 
as a result of the crime for which the felon was convicted. 

(B) If a beneficiary described in subparagraph (A) has 
died, "beneficiary" also includes a person or estate 
entitled to recover damages pursuant to Section 573 of 
the Probate Code. 

(C) If a person has died and the death was proximately 
caused by the convicted felon as a result of the crime for 
which the felon was convicted, "beneficiary" also 
includes a person described in Section 377 of the Code of 
Civil Procedure and any beneficiary of a will of the 
decedent who had a right under that will to receive more 
than 25 percent of the value of the estate of the decedent. 

(5) "Beneficiary's interest in the proceeds" means 
that portion of the proceeds necessary to pay the 
following: 

(A) In the case of a beneficiary described in 
subparagraph (A) or (B) of paragraph (4), those 
damages which, under applicable law, other than the 
provisions of this section, the beneficiary has or had a 
right to recover from the convicted felon for injuries 
proximately caused by the convicted felon as a result of 
the crime for which the felon was convicted. 

(B) In the case of a beneficiary described in 
subparagraph (C) of paragraph (4), those damages 
which under all the circumstances of the case may be just. 

(C) A beneficiary's interest in the proceeds shall be 
reduced by the following amount: 

(i) Money paid to the beneficiary from the restitution 
fund because of the crime -for which the felon was 
convicted. 

(ii) Money paid to the beneficiary by the convicted 
felon because of a requirement of restitution imposed by 
a court in connection with the crime for which the felon 
was convicted. 



758 CONFORMING REVISIONS 

(iii) Money paid to the beneficiary because of a 
judgment against the convicted felon based upon the 
crime for which the felon was convicted. 

(D) In the case of an unsatisfied existing judgment or 
order of restitution against the convicted felon and in 
favor of a beneficiary, any money paid to the beneficiary 
pursuant to this section shall be applied to reduce the 
amount of the unsatisfied judgment or order. 

(6) "Materials" means books, magazine or newspaper 
articles, movies, films, video tapes, sound recordings, 
interviews or appearances on television and radio 
stations, and live presentations of any kind. 

(7) "Story" means a depiction, portrayal, or 
reenactment of a felony and shall not be taken to mean 
a passing mention of the felony, as in a footnote or 
bibliography. 

(8) "Sale" includes lease, license, or any other transfer 
or alienation taking place in California or elsewhere. 

(9) "Proceeds" means all fees, royalties, real property, 
or other consideration of any and every kind or nature 
received by or owing to a felon or his or her 
representatives for the preparation for the purpose of 
sale of materials, for the sale of the rights to materials, or 
the sale or distribution by the convicted felon of materials 
whether earned, accrued, or paid before or after the 
conviction. It includes any interest, earnings, or 
accretions upon proceeds, and any property received in 
exchange for proceeds. 

(b) All proceeds from the preparation for the purpose 
of'sale, the sale of the rights to, or the sale of materials that 
include or are based on the story of a felony for which a 
convicted felon was convicted, shall be subject to an 
involuntary trust for the benefit of the beneficiaries set 
forth in this section. That trust shall continue until five 
years after the time of payment of the proceeds to the 
felon or five years after the date of conviction, whichever 
is later. If an action is filed by a beneficiary to recover his 
or her interest in a trust within those time limitations, the 
trust character of the property shall continue until the 
conclusion of the action. 

(c) (1) Any beneficiary may bring an action against a 
convicted felon or representative of the felon to recover 
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his or her interest in the trust established by this section. 
(2) That action may be brought in the superior court 

of the county in which the beneficiary resides, or of the 
county in which the convicted felon resides, or of the 
county in which proceeds are located. 

(3) If the court determines that a beneficiary is 
entitled to proceeds pursuant to this section, the court 
shall order the payment from proceeds which have been 
received, and, if that is insufficient, from proceeds which 
may be received in the future. 

(d) If there are two or more beneficiaries and if the 
available proceeds are insufficient to pay all beneficiaries, 
the proceeds shall be equitably apportioned among the 
beneficiaries taking into account the impact of the crime 
upon them. 

Prior to any distribution of any proceeds to a 
beneficiary, the court shall determine whether the 
convicted felon has failed to pay any portion of a 
restitution fine or penalty fine imposed by a court, or any 
restitution imposed as a condition of probation. The court 
shall also determine whether the felon is obligated to 
reimburse a governmental entity for the costs of his or 
her defense and whether a portion of the proceeds is 
needed to cover his or her reasonable attorney's fees 
incurred in the criminal proceeding related to the felony, 
or any appeal or other related proceeding, or in the 
defense of the action brought under this section. The 
court shall order payment of these obligations prior to 
any payment to a beneficiary, except that 10 percent of 
the proceeds shall be reserved for payment to the 
beneficiaries. 

(e) (1) The Attorney General may bring an action to 
require proceeds received by a convicted felon to be held 
in an express trust in a bank authorized to act as a trustee. 

(2) An action may be brought under this subdivision 
within six months after the receipt of proceeds by a 
convicted felon or six months after the date of conviction, 
whichever is later. 

That action may be brought in the superior court of any 
county in which the Attorney General has an office. 

(3) If the Attorney General proves that the proceeds 
are proceeds from the sale of a story which are subject to 



760 CONFORMING REVISIONS 

an involuntary trust pursuant to this section, and that it 
is more probable than not that there are beneficiaries 
within the meaning of this section, the court shall order 
that all proceeds be deposited in a bank and held by the 
bank as trustee of the trust until an order of disposition 
is made by a court pursuant to subdivision (d), or until 
the expiration of the period specified in subdivision (b). 

(4) 'If the Attorney General prevails in an action under 
this subdivision, the court shall order the payment from 
the proceeds to the Attorney General of reasonable costs 
and attorney's fees. 

(f) In any action brought pursuant to subdivision (d) 
or (e), upon motion of a party the court shall grant a 
preliminary injunction to prevent any waste of proceeds 
if it appears that the proceeds are subject to the 
provisions of this section, and that they may be subject to 
waste. 

(g) Any violation of an order of a court made pursuant 
to this section shall be punishable as contempt. 

(h) The remedies provided by this section are in 
addition to other remedies provided by law. 

No period of limitations, except those provided by this 
section, shall limit the right of recovery under this 
section. 

Comment. Section 2225 continues former Section 2224.1 
without change, except for the cross-reference in subdivision 
(a) (4) (B) which has been corrected. The remaining trust 
provisions in former Title 8 (commencing with Section 2215) are 
superseded by provisions in Division 9 (commencing with 
Section 15(00) of the Probate Code. 

Civil Code § 2322 (technical amendment). Authority of 
agent 

2322. An authority expressed in general terms, 
however broad, does not authorize an agent to do any of 
the following: 
~ ~ ~ (a) Act in fits the agents own name, unless 

it is the usual course of business to do so t . 
B:- ~ defifte (b) Define the scope of fits the agency t 

er,. 
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&. +e tie tffiY ~ (C) Violate a duty to which a trustee 
is forbidden ffi tie ~ Article II; Chapter 1; &f the laM +tHe 
subject pursuant to Chapter 1 (commencing with Section 
16(00) of Part 4 of Division 9 of the Probate Code. 

Comment. Section 2322 is amended to correct a 
cross-reference. Although the statutory statement of trustees' 
duties varies considerably from that in former Civil Code 
Sections 2228-2240, the amendment of this section is not intended 
to alter the general rule that agents are subject to the same 
general standards as trustees. See, e.g., Helbing v. Helbing, 89 
Cal. App. 2d 224, 227, 200 P.2d 560 (1949); Kinert v. Wright, 81 
Cal. App. 2d 919, 925, 185 P.2d 364 (1947). 

Civil Code § 2467 (technical amendment). Authorization 
of estate transactions 

2467. (a) In a statutory short form power of attorney, 
the language conferring general authority with respect to 
"estate transactions" shall be construed to mean that the 
principal authorizes the agent to do all of the following: 

(1) To the extent that an agent is permitted by law 
thus to act for a principal, apply for and procure, in the 
name of the principal, letters of administration, letters 
testamentary, letters of trusteeship, or any other type of 
authority, either judicial or administrative, and act as a 
fiduciary of any sort. 

(2) To -the extent that an agent is permitted by law 
thus to act for a principal, represent and act for the 
principal in all ways and in all matters affecting any estate 
of a decedent, absentee, minor, or incompetent, or any 
trust or other fund, out of which the principal is entitled, 
or claims to be entitled, to some share or payment or with 
respect to which the principal is a fiduciary. 

(3) Accept, reject, receive, receipt for, sell, assign, 
release, disclaim, renounce, pledge, exchange, or consent 
to a reduction in or modification of, any share in or 
payment from any estate, trust, or other fund, with or 
without consideration. 

(4) Demand and obtain by action, proceeding, or 
otherwise, any money or other thing of value to which 
the principal is, may become, or may claim to be entitled 
by reason of the death testate or intestate of any person 
or of any testamentary disposition or of any trust or by 
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reason of the administration of the estate of a decedent 
or absentee or of the guardianship of a 'minor or the 
conservatorship of an incompetent or the administration 
of any trust or other fund; initiate, participate in, or 
oppose any proceeding, judiCial or otherwise, for the 
ascertainment of the meaning, validity, or effect of any 
deed, will, declaration of trust, or other transaction 
affecting in any way the interest of the principal; initiate, 
participate in, or oppose any proceeding, judicial or 
otherwise, for the removal, substitution, or surcharge of 
a fiduciary; and conserve, invest, disburse, or utilize 
anything so received for purposes enumerated in this 
section and to reimburse the agent for any expenditures 
properly made in the execution of the powers conferred 
on the agent by the statutory short form power of 
attorney. 

(5) Establish any trust with the assets of the principal 
for the benefit of the principal and the spouse and 
descendants of the principal, or anyone or more of them, 
upon such terms as the agent determines are necessary 
or proper; transfer any asset in which the principal has an 
interest to any such trust or to any trust that the principal 
has created; and exercise in whole or in part, release, or 
let lapse any power the principal may have under any 
trust whether or not created by the principal, including 
any power of appointment, revocation, or withdrawal, 
but a trust created by the principal may only be revoked 
by the agent as provided in the trust instrument. 

(6) Purchase for the principal United States treasury 
bonds redeemable at par value in payment of federal 
estate taxes; borrow money from any source for that 
purpose; make, execute, endorse, and deliver promissory 
notes, bills of exchange, drafts, agreements, or other 
obligations for those bonds, and as security for them 
pledge, mortgage, and assign any stock, bonds, securities, 
insurance values, or other properties, real or personal, in 
which the principal may have an interest; and arrange for 
the safekeeping and custody of any of those treasury 
bonds. 

(7) Prepare, sign, file, and deliver all reports, 
compilations of information, returns, or papers with 
respect to any interest had or claimed by or on behalf of 
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the principal in any estate, trust, or other fund; and pay, 
compromise, or contest, and apply for refunds in 
connection with any tax or assessment with respect to 
(A) any interest had or claimed by or on behalf of the 
principal in any estate, trust, or other fund or by reason 
of the death of any person or (B) any property in which 
that interest is had or claimed. 

(8) Agree and contract, in any manner, with any 
person, and on any terms, which the agent may select, for 
the accomplishment of the purposes enumerated in this 
section; and perform, rescind, reform, release, or modify 
any such agreement or contract or any other similar 
agreement or contract made by or on behalf of the 
principal. 

(9) Execute, acknowledge, verify, seal, file, and 
deliver any consent, designation, pleading, notice, 
demand, election, conveyance, release, disclaimer, 
assignment, check, pledge, waiver, admission of service, 
notice of appearance, or other instrument the agent 
believes useful for the accomplishment of any of the 
purposes enumerated in this section. 

(10) Submit to arbitration, settle, and propose or 
accept a compromise with respect to, any controversy or 
claim which affects the estate of a decedent, absentee, 
minor, or incompetent, or the administration of a trust or 
other fund, in which the principal has or claims to have 
an interest; and do any act which the agent believes 
desirable or necessary in effectuating the compromise. 

(.11) Hire, discharge, and compensate any attorney, 
accountant, expert witness, or other assistant, when the 
agent believes it necessary or desirable for the proper 
execution of any of the powers described in this section 
or for the keeping of needed records. 

(12) In general, and in addition to all the specific acts 
enumerated in this section, do any other act which the 
principal can do through an agent with respect to the 
estate of a decedent, absentee, minor, or incompetent, or 
the administration of a trust or other fund, in anyone of 
which the principal has or claims to have an interest or 
with respect to which the principal is a fiduciary. 

(b) All powers described in this section are exercisable 
equally with respect to any estate of a decedent, 
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absentee, minor, or incompetent, or the administration of 
any trust or other fund, in which the principal is 
interested at the time of the giving of the power of 
attorney or may thereafter become interested, whether 
located in this state or elsewhere. 

Comment. Paragraph (5) of subdivision (a) of Section 2467 is 
amended to conform to Probate Code Section 15401 (b) which 
precludes revocation of a trust by an attorney in fact unless the 
trust instrument expressly so permits. 

Civil Code § 2932.5 (added). Power of sale under assigned 
mortgage 

2932.5. Where a power to sell real property is given to 
a mortgagee, or other encumbrancer, in an instrument 
intended to secure the payment of money, the power is 
part of the security and vests in any person who by 
assignment becomes entitled to payment of the money 
secured by the instrument. The power of sale may be 
exercised by the assignee if the assignment is duly 
acknowledged and recorded. 

Comment. Section 2932.5 continues former Section 858 
without substantive change. 

Civil Code § 2934b (added). Vacation of office of trustee 
under deed of trust 

2934b. Sections 15643 and 18102 of the Probate Code 
apply to trustees under deeds of trust given to secure 
obligations. 

Comment. Section 2934b restates the last paragraph of 
former Civil Code Section 2281 without substantive change. See 
Prob. Code §§ 15643 (vacancy in office of trustee), 18102 
(protection of third person dealing with former trustee). 

Civil Code § 5103 (technical amendment). Spouses' duty in 
transactions with each other 

5103. (a) Subject to subdivision (b), either husband 
or wife may enter into any transaction with the other, or 
with any other person, respecting property, which either 
might if unmarried. 

(b) Except as provided in Sections 143, 144, and .146 of 
the Probate Code, in transactions between themselves, a 
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husband and wife are subject to the general rules which 
control the actions of persons occupying confidential 
relations with each other; as defined e,.. +Hle 8 
(esffiffieneing w#ft Seetisn ~ ef PtlH ~ ef Divisisn a. 
Comment. Section 5103 is amended to delete a 

cross-reference to a repealed title in the Civil Code. This 
amendment is nonsubstantive and is not intended to alter the law 
governing the duty of spouses toward one another. 

Code of Civil Procedure § 395.1 (technical amendment). 
Venue in action against fiduciary for money or 
property 

395.1. l)lHen Except as otherwise provided in Section 
17005 of the Probate Code pertaining to trustees, when a 
defendant is sued in an official or representative capacity 
as executor, administrator, guardian, conservator, or 
trustee on a claim for the payment of money or for the 
recovery of personal property, the county which has 
jurisdiction of the estate which the defendant represents 
shall be the proper county for the trial of the action. 

Comment. Section 395.1 is amended to recognize the special 
venue provisions relating to internal affairs of trusts. See also 
Prob. Code §§ 17000(a) (exclusive jurisdiction over internal 
affairs of trusts) , 17300-17304 (proceedings involving trust subject 
to continuing court jurisdiction). 

Code of Civil Procedure § 695.030 (technical amendment). 
Property subject to enforcement of money judgment 

695.030. (a) Except as otherwise provided by statute, 
property of the judgment debtor that is not assignable or 
transferable is not subject to enforcement of a money 
judgment. 

(b) The following property is subject to enforcement 
of a money judgment: 

(1) An interest in a spendtHrift trust, to the extent 
provided by law. 

(2) A cause of action for money or property that is the 
subject of a pending action or special proceeding. 

Comment. Section 695.030 is amended to delete 
"spendthrift" from subdivision (b) (1) in recognition that trusts 
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other than "spendthrift" trusts may be not assignable or 
transferable. See e.g., Prob. Code § 15302 (trust for support). 

Code of Civil Procedure § 709.010 (technical amendment). 
Enforcement of money judgment against beneficiary's 
interest in trust 

709.010. (a) As used in this section, "trust" has the 
meaning provided in Section -Has 82 of the Probate Code 
~ ifteh:1aes ft fl't:lM stlBjeet ~ eetlft stlf'err;isioft tlftaer 
l'\rtiele ~ (eofftfftefteiftg wttft 8eetioft H.QGt- at Ghaf'ter .w 
at Di'Asioft a at ~ Proeate beEIe. 

(b) The judgment debtor's interest as a beneficiary of 
a trust is subject to enforcement of a money judgment 
only upon petition under this section by a judgment 
creditor to a court havingjurisdiction over administration 
of the trust as prescribed in Ghaf'ter .w Part 5 
(commencing with Section ~ 165(0) of Division a 9 of 
the Probate Code (adfftiftistratioH at tftlStS). The 
judgment debtor's interest in the trust may be applied to 
the satisfaction of the money judgment by such means as 
the court, in its discretion, determines are proper, 
including but not limited to imposition of a lien on or sale 
of the judgment debtor's interest, collection of trust 
income, and liquidation and transfer of trust assets by the 
trustee. 

-fet ~ f'etitioH at ~ jtlagffteftt ereditor tlftder ~ 
seetioH, ~ eetlft fftftY fftftIte ftft effiep #tftt ~ trtlstee 
'.-"ithhold ttf'tft ~ ~ ~ jtldgffteftt ereditor ftlleP ft f'ortioft 
at ~ afftotlftt #tftt otherwise 'Notlld Be ~ f'eriodieally 
~ ~ jtldgffteftt dee tor fFefft ~ ~ Uftless ~ effiep 
otherwise f'rovides, ~ effiep sfia.ll eofttiftl:!e ift effeet 
tlflfll ~ jtldgffteftt at ~ judgffteftt ereaitor is satisfied eP 

~ effiep is fftodified eP terfftiftated. ffi ~ eftSe at 
pefiodic paymeftts fFefft a sf'eHdthfift eP stlpport ~ 
#te effiep fftftY ~ feEitlife #tftt #te trustee ~ ~ #te 
jtldgmeftt cfeditof ftftY eJfemf't f'OftiOft at ~ amOtlftt 
#tftt othefwise wOtlld Be ~ f'efiodically ~ #te 
judgmeftt debtof fFefft #te ~ ftftft; fer ~ f'tlrf'ose, #te 
exeffif't f'ortioH is Hie amouHt #tftt #te eetlft detefmiftes 
is substaHtially eEiuivaleHt ~ #te amOtlHt #tftt wotlld Be 
exempt 6ft a lHte alftOtlHt at eafftiftgs tlHder Ghaf'tef & 
(eomffteHciHg wtth 8ectioH 706.010) ('Vage GafftishmeHt 
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(c) Nothing in this section affects the law felaBftg ffi 
limitations on the enforcement of a money judgment 
against the judgment debtor's interest in a speftdtluift 
trust; 8tH stlfpltls tlfft6tlftts frem a speftdtftfift ffi:tst Iiaele 
ptlfStlMlt ffi SeeB6ft 8e9 et Mte QyH Geee are Stl8jeet ffi 
eftfefeemCftt et ft m6fter jtldgmcftt tlftdCf -tftis seeti6ft 
under Chapter 2 (commencing with Section 153(0) of 
Part 1 of Division 9 of the Probate Code, and the 
provisions of this section are subject to the limitations of 
that chapter. 
Comment. Subdivision (a) of Section 709.010 is amended to 

replace the reference to Section 1138 of the Probate Code with 
a reference to Section 82 of the Probate Code (defining "trust" 
for the purposes of the Probate Code). 

Subdivision (b) of Section 709.010 is amended to replace the 
reference to Chapter 19 of Division 3 of the Probate Code with 
a reference to Part 5 of Division 9 of the Probate Code. The 
change is nonsubstantive. 

Former subdivisions (c), (d), (e), and (f) are deleted. The 
deleted subdivisions permitted the court to order that amounts 
be withheld by the trustee from periodic payments from a trust, 
whether or not a spendthrift or support trust, using the same 
standard that applies when earnings of a judgment debtor are 
subject to an earnings withholding order (wage garnishment). 
The deleted subdivisions are superseded by the new provisions 
of the Probate Code governing the rights of transferees and 
creditors of the beneficiary of a trust to reach the beneficiary's 
interest in the trust. See Prob. Code §§ 15300-15309 and the 
Comments thereto. 

New subdivision (c) is phrased to make it consistent with the 
. new provisions added to the Probate Code. See Prob. Code 
§§ 15300-15309. 

Code of Civil Procedure § 1971 (technical amendment). 
Statute of Frauds 

1971. No estate or interest in real property, other than 
for leases for a term not exceeding one year, nor any ffi:tst 
et' power over or concerning it, or in any manner relating 
thereto, can be created, granted, assigned, surrendered, 
or declared, otherwise than by operation of law, or a 
conveyance or other instrument in writing, subscribed by 
the party creating, granting, assigning, surrendering, or 
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declaring the same, or by fits the party's lawful agent 
thereunto authorized by writing. 

Comment. Section 1971 is amended to reflect the enactment 
of Probate Code Section 15206 which retains the Statute of 
Frauds as applied to trusts. This amendment of Section 1971 is not 
substantive. 

Code of Civil Procedure § 1972 (technical amendment). 
Exception to Statute of Frauds 

1972. :ffte ppcecaiag scdiea fftt:tM (a) Section 1971 
shall not be construed to ef!eet tfte pewcp at ft tcstatep ia 
tfte aispesitiea at fits f'eftl ppepcpty By ft lftst: will ftftEI 
tcst8:ftlcat, Bet" -te ppc'lcat ftftY flotts.t fl.em apisiag ep geiag 
cJEtiaguishca By ifflplieatiea ep epcpatiea at lftW; ft6f" -te 
abridge the power of any Geupt court to compel the 
specific performance of an agreement, in case of part 
performance thereof. 

(b) Section 1971 does not affect the creation of a trust 
under Division 9 (commencing with Section 15(00) of 
the Probate Code nor prevent any trust from arising or 
being~ extinguished by implication or operation of law. 

Comment. Section 1972 is amended to reflect the enactment 
of Probate Code Section 15206 which provides the Statute of 
Frauds as applied to trusts. This amendment of Section 1972 is not 
substantive. Section 1972 is also amended to delete the reference 
to the impact of the Statute of Frauds on a testamentary 
disposition of real property. Oral wills are no longer permitted; 
all wills, whether disposing of real or personal property, must be 
in writing. Prob. Code §§ 6110-6111. 

Corporations Code § 703 (amended). Shares in fiduciary 
703. (a) Shares standing in the name of another 

corporation, domestic or foreign, may be voted by sueh 
an officer, agent, or proxyholder as the bylaws of sueh the 
other corporation may prescribe or, in the absence of 
such provision, as the board of sueh the other corporation 
may determine or, in the absence of sueh that 
determination, by the chairman of the board, president 
or any vice president of sueh the other corporation, or by 
any other person authorized to do so by the chairman of 
the board, president, or any vice president of sueh the 
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other corporation. Shares which are purported to be 
voted or any proxy purported to be executed in the name 
of a corporation (whether or not any title of the person 
signing is indicated) shall be presumed to be voted or the 
proxy executed in accordance with the provisions of this 
subdivision, unless the contrary is shown. 

(b) Shares of a corporation owned by its subsidiary 
shall not be entitled to vote on any matter. 

(c) Shares held by the issuing corporation in a 
fiduciary capacity, and shares of an issuing corporation 
held in a fiduciary capacity by its subsidiary, shall not be 
entitled to vote on any matter, except ffi as follows: 

(1) To the extent that the settlor or beneficial owner 
possesses and exercises a right to vote or to give the 
corporation binding instructions as to how to vote such 
shares. 

(2) Where there are one or more co trustees who are 
not affected by the prohibition of this subdivision, in 
which case the shares may be voted by the co trustees as 
if it or they are the sole trustee. 

Comment. Subdivision (c) of Section 703 is amended to 
restore an exception that appeared in Financial Code Section 
1561 before its amendment in 1978. See 1967 Cal. Stat. ch. 1706, 
§ 2; 1978 Cal. Stat. ch. 965, § 110. Terminology in subdivision 
(c) (1) is revised to conform to the Trust Law. See Prob. Code 
§ 15000 et seq. 

Corporations Code § 10251 (technical amendment). 
Common trust funds 

10251. (a) "Educational institution," as used in this 
section, means any nonprofit corporation organized 
under the provisions of Chapter 3 (commencing with 
Section 943(0) or Chapter 4 (commencing with Section 
944(0) of Part 59 of Division 10 of the Education Code or 
organized under the provisions of Part 1 (commencing 
with Section 9000) of this division in effect on December 
31, 1979, and designated on or after January 1, 1980, as a 
nonprofit public benefit corporation, or organized for 
charitable or eleemosynary purposes under the 
provisions of Part 2 (commencing with Section 5110) of 
this division, or Part 3 (commencing with Section 102(0) 
of this division in effect on December 31, 1979, and 
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designated on or after January 1, 1980, as a nonprofit 
public benefit corporation for the purpose of establishing, 
conducting or maintaining an institution offering courses 
beyond high school and issuing or conferring a diploma 
or for the purpose of offering or conducting private 
school instruction on the high school or elementary 
school level and any charitable trust organized for such 
purpose or purposes. "Educational institution,'; as used in 
this section, also means the University of California, the 
state colleges, the state community colleges and any 
auxiliary organization, as defined in Section 89901 of the 
Education Code, established for the purpose of receiving 
gifts, property and funds to be used for the benefit of a 
state college. 

(b) It shall be lawful for any educational institution to 
become a member of a nonprofit corporation 
incorporated under the laws of any state for the purpose 
of maintaining a common trust fund or similar common 
fund in which nonprofit organizations may commingle 
their funds and property for investment and to invest any 
and all of its funds, whenever and however acquired, in 
such common fund or funds; provided, that, in the case 
of funds or property held as fiduciary, seeft the 
investment is not prohibited by the wording of the will, 
deed or other instrument creating such fiduciary 
relationship. 

(c) An educational institution electing to invest in a 
common fund or funds under the provisions of this 
section may elect to receive distributions from each seeft 
fund in an amount not to exceed for each fiscal year the 
greater of the income, as defined in Section 7aO.Oa 16303 
of the ~ Probate Code, accrued on its interest in seeft 
the fund or 10 percent of the value of its interest in Stteft 
the fund as of the last day of its next preceding fiscal year. 
The educational institution may expend seeft the 
distribution or distributions for any lawful purpose 
notwithstanding the provisions of any general or special 
law characterizing seeft the distribution, or any part 
thereof, as principal or income; provided, that, in the case 
of funds or property invested as fiduciary, seeft the 
expenditure is not prohibited by the wording of the will, 
deed or other instrument creating seeft the fiduciary 
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relationship. No such prohibition of expenditure shall be 
deemed to exist solely because a will, deed or other Stteft 
instrument, whether executed or in effect before or after 
the effective date of this section, directs or authorizes the 
use of only the "income," or "interest," or "dividends" or 
"rents, issues or profits," or contains words of similar 
import. 

(d) The provisions of the Corporate Securities Law of 
1968 shall not apply to the creation, administration or 
termination of common trust funds authorized under this 
section, or to participation therein. 

Comment. Subdivision (c) of Section 10251 is amended to 
correct a cross-reference. 

Corporations Code § 29002 (technical amendment). 
Definitions in Bucket Shop Law 

29002. (a) "Trustee" means a person executing a 
trust, as defined in this section. 

(b) 'Trust" means tHl any voluntary trusts, as defifled 
ffi tfie Gtvtl Code, trust expressly created by or declared 
in an instrument in writing, other than a will or a judicial 
writ, order, decree, or judgment, to carryon any business 
or to secure the payment or repayment of money. 

Comment. Section 29002 is amended to delete the reference 
to a repealed provision in the Civil Code. See Prob. Code § 82 
("trust" defined). This amendment makes no substantive 
change. 

Education Code §§ 94600-94610 (added). Uniform 
Management of Institutional Funds Act 

CHAPTER 6. UNIFORM MANAGEMENT 
OF INSTITUTIONAL FUNDS ACT 

§ 94600. Short title 
94600. This chapter may be cited as the Uniform 

Management of Institutional Funds Act. 

Comment. Section 94600 continues former Civil Code 
Section 2290.12 without change. 
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§ 94601. Definitions 
94601. As used in this chapter: 
(~) "Institution" means a private incorporated or 

unincorporated organization organized and operated 
exclusively for educational purposes and accredited by 
the Association of Western Colleges and Universities to 
the extent that it holds funds exclusively for any of such 
purposes. 

(b) "Institutional fund" means a fund held by an 
institution for its exclusive use, benefit, or purposes, but 
does not include (1) a fund held for an institution by a 
trustee that is not an institution or (2) a fund in which a 
beneficiary that is not an institution has an interest, other 
than possible rights that could arise upon violation or 
failure of the purposes of the fund. 

(c) "Endowment fund" means an institutional fund, 
or any part thereof, not wholly expendable by the 
institution on a current basis under the terms of the 
applicable gift instrument. 

(d) "Governing board" means the body responsible 
for the management of an institution or of an institutional 
fund. 

(e) "Historic dollar value" means the aggregate fair 
value in dollars of (1) an endowment fund at the time it 
became an endowment fund, (2) each subsequent 
donation to the fund at the time it is made, and (3) each 
accumulation made pursuant to a direction in the 
applicable gift instrument at the time the accumulation 
is added to the fund. 

(f) "Gift instrument" means a will, deed, grant, 
conveyance, agreement, memorandum, writing, or other 
governing document (including the terms of any 
institutional solicitations from which an institutional fund 
resulted) under which property is transferred to or held 
by an institution as an institutional fund. 
Comment. Section 94601 continues former Civil Code 

Section 2290.1 without change. 

§ 94602. Expenditure of asset net appreciation for current 
use 

94602. The governing board may appropriate for 
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expenditure for the uses and purposes for which an 
endowment fund is established so much of the net 
appreciation, realized in the fair value of the assets of an 
endowment fund over the historic dollar value of the 
fund as is prudent under the standard established by 
Section 94606. Appropriations shall be based upon an 
average fair value covering a period of up to the five 
preceding fiscal years of the institution and shall be set at 
any reasonable date prior to each fiscal year. This section 
does not limit the authority of the governing board to 
expend funds as permitted under other law, the terms of 
the applicable gift instrument, or the charter of the 
institution. 

Comment. Section 94602 continues former Civil Code 
Section 2290.2 without change. 

§ 94603. Construction of gift instruments 
94603. (a) Section 94602 does not apply if the 

applicable gift instrument indicates the donor's intention 
that net appreciation shall not be expended. 

(b) With respect to gift instruments in effect prior to 
January 1, 1974, a restriction upon the expenditure of net 
appreciation need not be implied solely from a 
designation of a gift as an endowment, or from a direction 
or authorization in the applicable gift instrument to use 
only "income," "dividends," or "rents, issues or profits, 
or "to preserve the principal intact," or a direction which 
contains other words of similar import. 

(c) \Vith respect to gift instruments executed or 
becoming effective on or after January 1, 1974, a 
restriction upon the expenditure of net appreciation may 
not be implied from a designation of a gift as ar 
endowment or from a direction or authorization in the 
applicable gift instrument to use only "income," 
"interest," "dividends," or "rents, issues or profits," or "to 
preserve the principal intact," or a direction which 
contains other words of similar import. 

Comment. Section 94603 continues former Civil Code 
Section 2290.3 without change. 
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§ 94604. Authority of board to invest and reinvest 
94604. In addition to an investment otherwise 

authorized by law or by the applicable gift instrument, 
the governing board, subject to any specific limitations 
set forth in the applicable gift instrument, may do any or 
all of the following: 

(a) Invest and reinvest an institutional fund in any real 
or personal property deemed advisable by the governing 
board, whether or not it produces a current return 
including mortgages, stocks, bonds, debentures, ana 
other securities of profit or nonprofit corporations, shares 
in or obligations of associations, or partnerships, and 
obligations of any government or subdivision or 
instrumentality thereof. 

(b) Retain property contributed by a donor to an 
institutional fund for as long as the governing board 
deems advisable. 

(c) Include all or any part of an institutional fund in 
any pooled or common fund maintained by the 
institution. 

(d) Invest all or any part of an institutional fund in any 
other pooled or common fund available for investment, 
including shares or interests in regulated investmeni. 
companies, mutual funds, common trust funds, 
investnlent partnerships, real estate investment trusts, or 
similar organizations in which funds are commingled and 
investment detemlinalions are made by persons other 
than the governing board. 

Comment. Section 94604 continues former Civil Code 
Section 2290.4 without change. 

§ 94605. Delegation of authority 

94605. Except as otherwise. provided by thE, 
applicable gift instrument or by applicable law relating to 
governmental institutions or funds, the governing board 
may do the following: 

(a) Delegate to its committees, officers, or employees 
of the institution or the fund, or agents, including 
investment counsel, the authority to act in place of the 
board in investment and reinvestment of institutional 
funds. 
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(b) Contract with independent investment advisors, 
investment counselor managers, banks, or trust 
companies, so to act. 

(c) Authorize the payment of compensation for 
investment advisory or management services. 

Comment. Section 94605 continues former Civil Code 
Section 2290.5 without change. 

§ 94606. Standard of care 
94606. When investing, reinvesting, purchasing, 

acquiring, exchanging, selling, and managing property, 
appropriating appreciation, and delegating investment 
management for the benefit of an institution, the 
members of the governing board shall act with care, skill, 
prudence, and diligence under the circumstances then 
prevailing that a purdent person acting in a like capacity 
and familiar with these matters would use in the conduct 
of an enterprise of like character and with like aims to 
accomplish the purposes of the institution. In the course 
of administering the fund pursuant to this standard, 
individual investments shall be considered as part of an 
overall investment strategy. 

(b) In exercising judgment under this section, the 
members of the governing board shall consider the long 
and short term needs of the institution in carrying out its 
purposes, its present and anticipated financial 
requirements, expected total return on its investments, 
general economic conditions, the appropriateness of a 
reasonable proportion Of higher risk investment with 
respect to institutional funds as a whole, income, growth, 
and long term net appreciation, as well as the probable 
safety of funds. 

Comment. Subdivision (a) of Section 94606 supersedes the 
first sentence of former Civil Code Section 2290.6. The standard 
of care in subdivision (a) has been revised to conform to the 
standard of care governing investment by trustees. See Prob. 
Code § 16040. The reference in former law to the judgment, 
care, and prudence which persons of discretion and intelligence 
would exercise in the management of their affairs is replaced by 
a standard based on what a prudent person similarly situated 
would do to accomplish like purposes. 
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Subdivision (b) continues the second sentence of former Civil 
Code Section 2290.6 without change. 

§ 94607. Release of restriction in gift instruments 
94607. (a) With the written consent of the donor, the 

governing board may release, in whole or in part, a 
restriction imposed by the applicable gift instrument on 
the use or investment of an institutional fund. 

(b) If written consent of the donor cannot be obtained 
by reason of the donor's death, disability, unavailability, 
or impossibility of identification, the governing board 
may apply in the name of the institution to the superior 
court of the county in which the principal activities of the 
institution are conducted, or other court of competent 
jurisdiction, for release of a restriction imposed by the 
applicable gift instrument on the use or investment of an 
institutional fund. No court has jurisdiction to modify any 
use of an institutional fund under this part unless the 
Attorney General is a party to the proceedings. If the 
court finds that the restriction is obsolete or 
impracticable, it may by order release the restriction in 
whole or in part. A release under this subdivision may not 
change an endowment fund to a fund that is not an 
endowment fund. 

(c) A release under this section may not allow a fund 
to be used for purposes other than the educational, 
religious, charitable, or other eleemosynary purposes of 
the institution affected. 

(d) This section does not limit the application of the 
doctrine of cy pres. 

Comment. Section 94607 continues former Civil Code 
Section 2290.7 without change. 

§ 94608. Severability 
94608. If any provision of this chapter or the 

application thereof to any person or circumstances is held 
invalid, the invalidity does not affect other provisions or 
applications of this chapter which can be given effect 
without the invalid provision or application, and to this 
end the provisions of this chapter are severable. 
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Comment. Section 94608 continues former Civil Code 
Section 2290.8 without change. 

§ 94609. Application and construction 
94609. This chapter shall be so applied and construed 

as to effectuate its general purpose to make uniform the 
law with respect to the subject of this chapter among 
those states which enact it. 

Comment. Section 94609 continues former Civil Code 
Section 2290.9 without change. 

§ 94610. Status of governing boards 

94610. Nothing in this chapter· alters the status of 
governing boards under other laws of this state. 

Comment. Section 94610 continues former Civil Code 
Section 2290.11 without substantive change. 

Financial Code § 1561 (technical amendment). Investment 
of trust funds 

156l. Trust funds received by any trust company in 
connection with its trust business, if invested, shall be 
invested as provided in #te Gt¥il Code, stlajeet -te StIeft 
PfO'/isioflS ft9 ffiftY Be eOfltaiflcd ift ftflY tft:tM iflStftlfftCflt 
Part 4 (commencing with Section 16(00) of Division 9 of 
the Probate Code. 
Comment. Section 1561 is amended to reflect the 

consolidation of trust law in the Probate Code and to eliminate 
unnecessary language. See Prob. Code §§ 16000 (duty to 
administer trust according to trust instrument), 16040 (c) 
(standard of care subject to trust instrument), 16200 (powers 
subject to control by trust). 

Government Code § 26827.4 (technical amendment). 
Filing fee for subsequent papers in probate 

26827.4. (a) The fee for filing of a subsequent paper 
in a proceeding under the Probate Code which requires 
a court hearing shall be fourteen dollars ($14), except for 
papers for proceedings required by any of the following: 

W 
(1) Section 59l.2 of the Probate Code. 
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W 
(2) Accountings Hfteer Seetieft .H-QQ of trustees of 

testamentary trusts that are subject to the continuing 
jurisdiction of the court pursuant to Chapter 4 
(commencing with Section 173(0) of Part 5 of Division 9 
of the Probate Code. 
~ 
(3) Division 4 (commencing with Section 14(0) of the 

Probate Code. 
(b) Objections to any papers exempt from the fee 

imposed by this section shall be subject to the filing fee 
of fourteen dollars ($14). This section does not apply to 
petitions filed pursuant to subdivision (b) of Section 
26827. 

Comment. Section 26827.4 is revised to correct the reference 
to accountings under testamentary trusts subject to continuing 
jurisdiction in light of the new Trust Law. See Prob. Code 
§ 15000 et seq. This revision makes no substantive change. 

Probate Code § 20 (amended). Application of definitions 
20. Unless the provision or context otherwise 

requires, the words and phrases defined in this part 
govern the construction of Divisions 1 (commencing 
with Section 1),2 (commencing with Section 1(0), ~ 6 
(commencing with Section 61(0) , and 9 (commencing 
with Section 15(00). 

Comment. Section 20 is amended to make the definitions in 
this part applicable to the Trust Law. 

Probate Code § 82 (amended). "Trust" defined 
82. (a) "Trust" includes any express trust, private or 

charitable, with additions thereto, wherever and 
however created, but does not include a charitable trust 
that is not under the jurisdiction of the Attorney General. 

(b) "Trust" includes a trust created or determined by 
judgment or decree under which the trust is to be 
administered in the manner of an express trust. "TrHst" 

(c) "Trust" excludes other constructive trusts, and it 
excludes resulting trusts, guardianships, 
conservatorships, personal representatives, Totten trust 
accounts, custodial arrangements pursuant to the 
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Uniform Gifts to Minors Act or the Uniform Transfers to 
Minors Act of any state, business trusts pfovidiHg fet:. 
cCftiticates te ee iss\:led te beHetieiafies, that are taxed as 
partnerships or corporations, investment trusts subject to 
regulation under the laws of this state or any other 
jurisdiction, common trust funds, voting trusts, security 
arrangements, transFers in trust For purpose of suit or 
enForcement of a claim or right, liquidation trusts, and 
trusts for the primary purpose of paying debts, dividends, 
interest, salaries, wages, profits, pensions, or employee 
benefits of any kind, and any arrangement under which 
a person is nominee or escrowee for another. 

Comment. Section 82 is amended to eliminate charitable 
trusts that are not under the jurisdiction of the Attorney General 
from the general definition of trusts. See Section 15004 
(application of Trust Law to charitable trusts). Section 82 is also 
amended to include descriptions of various arrangements that 
appeared in former Section 1138. Section 82 has also been divided 
into subdivisions. 

Probate Code § 83 (added). "Trust company" defined 

83. "Trust company" means "trust company" as 
defined in Section 107 of the Financial Code. 

Comment. Section 83 is drawn from subdivisions (d) and (g) 
of former Probate Code Section 1120.1a. See Sections 15643 
(vacancy in office of trustee) , 17351-17353 (removal of trust from 
continuing court jurisdiction). 

Probate Code § 1032 (technical amendment). Marital 
deduction gift 

1032. (a) If a will contains a marital deduction gift, 
the provisions of the will, including any power, duty, or 
discretionary authority given to the fiduciary, shall be 
construed to comply with the marital deduction 
provisions of the Internal Revenue Code and the 
regulations thereunder in order to conform to that intent. 
Whether the will contains a marital deduction gift 
depends upon the intention of the testator at the time the 
will is executed. If the testator has adequately evidenced 
an intention to make a marital deduction gift, the 
fiduciary shall not take any action or have any power that 
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may impair that deduction. This ch~pter shall not apply 
to a trust which qualifies for the marital deduction under 
Section 20.2056 (e) -2 (b) of the Code of Federal 
Regulations (the so-called "estate trust"). This chapter 
shall neither require nor prohibit a fiduciary making the 
election referred to in Section 2056 (b) (7) of the Internal 
Revenue Code. 

(b) If a will indicates the testator's intention at the 
time the will is executed to comply with the Internal 
Revenue Code requirements for a charitable remainder 
unitrust or a charitable remainder annuity trust as each 
is defined in Section 664 of the Internal Revenue Code, 
the provisions of the will, including any power, duty, or 
discretionary authority given to the fiduciary, shall be 
construed to comply with the charitable deduction 
provisions of Section 2055 of the Internal Revenue Code 
and the charitable remainder trust provisions of Section 
664 of the Internal Revenue Code in order to conform to 
that intent. In no event shall the fiduciary take any action 
or have any power that may impair the charitable 
deduction. After the death of the testator, the provisions 
of the will may be augmented in any manner consistent 
with subdivision (e) of Section 2055 of the Internal 
Revenue Code upon a petition provided for in 
stthatYisiefl W at Section ~ 17200 of the Preeate ~ 
this code. 

Comment. Section 1032 is amended to correct a 
cross-reference. This amendment makes no substantive change. 

Probate Code §§ 1120-1139.19 (repealed). Administration 
of trusts 

Comment. Former Chapter 19 is superseded by the new 
Trust Law. See Prob. Code § 15000 et seq. The disposition of each 
repealed section of the former law is indicated in the comment 
to the repealed section. See the Appendix to Recommendation 
Proposing the Trust Law, 18 Cal. L. Revision Comm'n Reports 
501 (1986). 
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Probate Code § 1200 (amended). Manner of notice under 
Probate Code 

1200. (a) Upon the filing of: 
(1) A petition for the sale of stocks or bonds; 
(2) A petition for confirmation of a sale or a petition 

to grant an option to purchase real property; 
(3) A petition for leave to enter into an agreement to 

sell or give an option to purchase a mining claim or real 
property worked as a mine; or 

(4) A petition for leave to lease or to exchange 
property, or to institute an action for the partition of 
property, the clerk shall set the same for hearing by the 
court and shall give notice of the proceeding by causing 
a notice of the time and place of hearing thereof to be 
posted at the courthouse of the county where the 
proceedings are pending, at least 10 days before the day 
of hearing, giving the name of the estate, the name of the 
petitioner and the nature' of the application, referring to 
the petition for further particulars, and stating the time 
at which the application will be heard. 

(b) Proof of the giving of notice shall be made at the 
hearing; and, if it appears to the satisfaction of the court 
that the notice has been regularly given, the court shall 
so find in its order, and the order shall be conclusive upon 
all persons when it becomes final. 

(c) This section does not apply to proceedings under 
Division 4 (commencing with Section 14(0). When a 
provision of Division 4 applies the provisions of this code 
applicable to executors or administrators to proceedings 
under Division 4, a reference to this section in the 
provisions applicable to executors or administrators shall 
be deemed to be a reference to Chapter 3 (commencing 
with Section 1460) of Part 1 of Division 4 . 
. (d) Thissection does not apply to proceedings under 

Division 9 (commencing with Section 15(00). 
-tftr 
(e) Notwithstanding any other provision of this code 

which requires the clerk to post notice of a hearing in 
accordance with this section, the posting shall not be 
required, except as to those matters specifically 
enumerated in subdivision (a). 
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Comment. Subdivision (d) is added to Section 1200 to make 
clear that the general notice provisions do not apply to the Trust 
Law. See Section 17100 et seq. (notice in trust proceedings). 

Probate Code § 1200.5 (amended). Manner of notice in 
certain cases 

1200.5. (a) Notice shall be given in the manner 
prescribed in subdivision (b) upon the filing of any of the 
following: 

(1) A petition under Section 641 for the setting aside 
of an estate. 

(2) A petition to set apart a homestead or exempt 
property. 

(3) A petition relating to the family allowance filed 
after the return of the inventory. 

(4) A petition for leave to settle or compromise a claim 
against a debtor of the decedent or a claim against the 
estate or a suit against the executor or administrator as 
such. 

(5) A petition for the sale of stocks or bonds. 
(6) A petition for confirmation of a sale or a petition 

to grant an option to purchase real property. 
(7) A petition for leave to enter into an agreement to 

sell or give an option to purchase a mining claim or real 
property worked as a mine. 

(8) A petition for leave to execute a promissory note 
or mortgage or deed of trust or give other security. 

(9) A petition for leave to lease or to exchange 
property, or to institute an action for the partition of 
property. 

(10) A petition for an order authorizing or directing 
the investment of money. 

(11) An account of an executor or administrator. 
(12) A petition for partial or ratable or preliminary or 

final distribution. 
(13) A petition for the delivery of the estate of a 

nonresident. 
(14) A petition for determination of heirship or 

interests in an estate. 
-fl6t :A petitiefl ef ft tftlStCC feta iflstftletiefls. 
~ :A pcatiefl feta ~ appeifltfftCflt ef ft trtlstcc. 
-f¥A-
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(15) Any petition for letters of administration or for 
probate of will, or for letters of administration-with-will 
annexed, which is filed after letters of administration or 
letters testamentary have once been issued. 

-fl8t 
. (16) A report of status of administration. 
-fWt 
(17) A petition for family allowance. 
~ 
(18) An objection to the appraisement made by the 

executor, administrator, or probate referee. 
~ 
(19) A petition under Section 709 for leave to file a 

claim against the estate after the expiration of the 
prescribed period. 
~ 
(20) Any other proceeding under this code in which 

notice is required and no other time or method is 
prescribed by law or by court or judge. 

(b) At least 10 days before the time set for the hearing 
of the petition or account, the petitioner or person filing 
the account shall cause notice of the time and place of 
hearing to be mailed to the executor or administrator, 
when he or she is not the petitioner, to any coexecutor or 
coadministrator not petitioning, and to all persons (or to 
their attorneys, if they have appeared by attorney), who 
have requested notice or who have given notice of 
appearance in the estate in person or by attorney, as heir, 
devisee, legatee or creditor, or as otherwise interested, 
addressed to them at their respective post office 
addresses given in their request for special notice, if any, 
otherwise at their respective offices or places of 
residence, if known, and if not, at the county seat of the 
county where the proceedings are pending, or to be 
personally served upon such person. 

(c) Proof of the giving of notice shall be made at the 
hearing; and, if it appears to the satisfaction of the court 
that the notice has been regularly given, the court shall 
so find in its order, and the order shall be conclusive upon 
all persons when it becomes final. 

(d) This section does not apply to proceedings under 
Division 4 (commencing with Section 1400). When a 
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provision of Division 4 applies the provisions of this code 
applicable to executors or administrators to proceedings 
under Division 4, a reference to this section in the 
provisions applicable to executors or administrators shall 
be deemed to be a reference to Chapter 3 (commencing 
with Section 1460) of Part 1 of Division 4. 

(e) This section does not appJy to proceedings under 
Division 9 (commencing with Section 15000). 

W 
(f) The notice required by this section shall be in 

addition to the notice, if any, required to be given in the 
manner specified in Section 1200. 

Comment. Subdivision (a) is amended and a new subdivision 
( e) is added to Section 1200.5 to make clear that the general 
notice provisions of this section do not apply to the Trust Law. 
See Section 17100 et seq. (notice in trust proceedings). 

Probate Code § 1202 (amended). Request for special notice 

1202. At any time after the issuance of letters 
testamentary or of administration, any person interested 
in the estate, whether as heir, devisee, legatee, creditor, 
beneficiary under a trust, or as otherwise interested, or 
the State Controller, may, in person or by attorney, serve 
upon the executor or administrator M Rl:lstee, or upon 
the attorney for the executor; or administrator, M 

tfl:lStee, and file with the clerk of the court where the 
proceedings are pending, with a written admission or 
proof of service, a written request, stating that the person 
desires special notice of the filing of any or all of the 
petitions or accounts mentioned in Section 1200, and 
giving the post office address of the person making the 
request or the person's attorney. Thereafter the person is 
entitled to notice as provided in Section 1200. 

Comment. Section 1202 is amended to delete the provision 
for serving a request for notice on a trustee. Requests for notice 
under the Trust Law are governed by Section 17204. 

Probate Code §§ 1215-1215.4 (repealed). Notice in trust 
proceedings 

Comment. Former Article 1.5 is superseded by the new Trust 
Law. See Prob. Code § 15000 et seq. The disposition of each 
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section of the former law is indicated in the comment to the 
repealed section. See the Appendix to Recommendation 
Proposing the Trust Law, 18 Cal. L. Revision Comm'n Reports 
501 (1986). 

Probate Code § 1240 (amended). Appeals 
1240. An appeal may be taken from an order or the 

refusal to make an order: 
(a) Granting or revoking letters testamentary or of 

administration . 
. -f9t Reffievlag ft tftistee et ft testtHfteatap), ~ 
W 
(b) Admitting a will to probate or revoking the 

probate thereof. 
~ 
(c) Setting aside an estate claimed not to exceed 

twenty thousand dollars ($20,000) in value. 
-fer 
(d) Setting apart property as a homestead or claimed 

to be exempt from execution. 
-ffr 
(e) Granting or modifying a family allowance. 
-fgT 
(f) Directing or authorizing the sale or conveyance or 

confirming the sale of property. 
~ 
(g) Directing or authorizing the granting of an option 

to purchase real property. 
-fit 
(h) Adjudicating the merits of any claim under 

Section 851.5, 852 or 853. 
-6t 
(i) Allocating debts under Section 980. 
-f*t 
U) Settling an account of an executor or administrator 

6f' tft:lstee, 6f' lastft:letlag at' appelatlag ft tft:lstee. 
-flt 
(k) Instructing or directing an executor or 

administrator. 
-fmt 
(1) Directing or allowing the payment of a debt, 

claim, legacy, or attorney's fee. 
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W Fixing, directing, er sHewing t>syfftent ef ft 
trustee's compensation. 

W 
(m) Determining heirship or the persons to whom 

distribution should be made er fft:tM property sfto1:lld f*t5S. 
W 
(n) Distributing property. 
W 
(0) Determining that property is community 

property passing or belonging to the surviving spouse 
pursuant to Section 655. 

-fit 
(p) . Fixing an inheritance tax or determining that 

none is due. 
W 
(q) Authorizing a personal representative to invest or 

reinvest any surplus moneys pursuant to Section 584.5. 

Comment. Section 1240 is amended to delete references to 
orders involving trusts. The substance of the deleted language is 
continued in Section 17207. 

Probate Code § 6325 (technical amendment). Jurisdiction 
over trusts for insurance or other employee benefits 

6325. (a) The court in which the proceedings are 
pending for administration of the estate of the decedent 
has jurisdiction, before or after payment or transfer of 
benefits and rights or their proceeds to the trustee, to: 

(1) Determine the validity of the trust. 
(2) Determine the terms of the trust. 
(3) Fill vacancies in the office of trustee. 
(4) Require ftft 1:lndertsking a bond of a trustee et' 

S1:lccessor H1:lstee in its discretion and in such amount as 
the court may determine for the faithful performance of 
duties as trustee, subject to the provisions of Article 3 
(commencing with Section 1540) of Chapter 12 of 
Division 1 of the Financial Code and Section 1197.6 15602 
of this code. 

(5) Grant additional powers to the trustee, as provided 
in Section 1190.9 16201. 

(6) Instruct the trustee. 
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(7) Deterffiifte, M; Fix or allow payment of 
compensation of a trustee as provided in Sectiaft ~ 
Sections 15680 to 15683, inclusive. 

(8) Hear and determine adverse claims to the subject 
of the trust by the personal representative, surviving 
spouse, or other third person. 

(9) Determine the identity of the trustee and the 
trustee's acceptance or rejection of the office and, upon 
request, furnish evidence of trusteeship to a trustee. 

(10) Order postponement of the payment or transfer 
of the benefits and rights or their proceeds. 

(11) Authorize or direct removal of the trust or assets 
of the trust to another jurisdiction pursuant to the 
procedure provided in Article a Chapter 5 (commencing 
with Section Ha9174(0) of Chapter 19 Part 5 of Division 
a 9. 

(12) Make any order incident to the foregoing or to 
the accomplishment of the purposes of this chapter. 

(b) The personal representative of the designator's 
estate, any trustee named in the will or designation or 
successor to such trustee, or any person interested in the 
estate or trust may petition the court for an order under 
this section. Notice of hearing of the petition shall be 
given in the manner provided in Section HOO 17203, 
except as the court may otherwise order. 

Comment. Section 6325 is amended to correct 
cross-references. For changes in the law applicable to trust 
administration, see the Comments to the new sections referred 
to in Section 6325. 

Probate Code § 6326 (technical amendment). Applicability 
of trust administration provisions 

6326. As to matters not specifically provided in 
Section 6325, the provisions of Chapter 19 Division 9 
(commencing with Section ~ et Divisiaft a 15(){)()) 
apply to the trust. 

Comment. Section 6326 is amended to refer to the statute 
governing trust administration. 
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Probate Code § 6327 (technical amendment). Appealable 
orders 

6327. An appeal may be taken from any of the 
following: 

(a) Any order described in Section 1240 made 
pursuant to this chapter. 

(b) An order making or refusing to make a 
determination specified in paragraph (1), (2), or (8) of 
subdivision (a) of Section 6325. 

(c) As provided in Section 17207 for an order made 
pursuant to Section 6326. 
Comment. Section 6327 is amended to conform to the 

revisions of Section 1240. See the Comment to Section 1240. 





APPENDIX 

DISPOSITION OF EXISTING TRUST 
PROVISIONS 

Note. The following bodies of law relating to trusts would be 
repealed and superseded by the new Trust Law, Division 9 
(commencing with Section 15000) of the Probate Code: 

Civil Code §§ 730-730.17 
Civil Code §§ 852-871 
Civil Code §§ 2215-2290.12 
Probate Code §§ 1120-1139.19 
Probate Code §§ 1215-1215.4 

Set out below is a comment to each of these sections which 
indicates the disposition of existing law in the new Trust Law and 
various conforming revisions. 

Civil Code §§ 730-730.17 (repealed). Revised Uniform Principal and Income Act 

CHAPTER 2.5. PRINCIPAL AND INCOME LAW 

§ 730 (repealed). Short title 
Comment. Former Section 730 is continued in Probate Code Section 16300 without 

change. 

§ 730a (repealed). Effect on personal income tax and bank and corporation tax 
Comment. Former Section 730a is omitted because it is unnecessary. The California 

Revised Uniform Principal and Income Act relates to the administration of trusts and the 
problem of allocating trust receipts and expenditures between income beneficiaries and 
remaindermen; it does not deal with the characterization of receipts for other purposes. 

§ 730.01 (repealed). Defmitions 
Comment. Subdivisions (1) and (2) offormer Section 730.01 are continued in Probate 

Code Section 16301 (a) and (b) without change. Subdivision (3) is restated in Probate 
Code Section 16301 (c) (defining "remainder beneficiary") without substantive change. 
Subdivision (4) is omitted as unnecessary; its substance is restated in Probate Code 
Section 84 ("trustee" defined). 

§ 730.02 (repealed). Duty of trustee as to receipts and expenditures 
Comment. Former Section 730.02 is continued in Probate Code Section 16302 without 

substantive change, except that the standard of care in former Section 730.02(a) (3) is 
superseded by the general standard of care provided in Section 16040, and the language 
describing the excluded inference under former Section 730.02 (b) has been broadened 
so that there is no inference of any impropriety, not just no inference of imprudence or 
partiality. See Prob. Code § 16302(b) and the Comment thereto. 

§ 730.03 (repealed). Income and principal; charging of expenses 

Comment. Subdivision (a) of former Section 730.03 is continued in Probate Code 
Section 16303 (a) (I), (2), and (4)-(10) without change. Subdivision (b) is continued in 
Probate Code Section 16303(b) (1)-(3) and (5)-(11) without change. Subdivision (c) is 
continued in Probate Code Section 16312(a) without substantive change. 

(791) 
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§ 730.04 (repealed). When right to income arises; apportionment of income 
Comment. Former Section 730.04 is continued in Probate Code Section 16304 without 

substantive change, except that the parenthetical rule in subdivision (b) (2) of former 
Section 730.04 has been revised to require apportionment of rent, interest, and annuities 
in conformity with Section 4(b) (2) of the Revised Uniform Principal and Income Act 
(1962), and references to the testator and the will have been revised so that the rules 
apply to apportionment of income following the death of a settlor of a revocable living 
trust. . 

§ 730.05 (repealed). Income earned during administration of decedent's estate 
Comment. Subdivisions (a) and (b) offormer Section 730.05 are continued in Probate 

Code Section 16305(a) without change. Subdivision (c) of former Section 730.05 is 
continued in Probate Code Section 16305(b) without change. 

§ 730.06 (repealed). Corporate distributions 
Comment. Subdivisions (a), (b), (d), and (e) offormer Section 730.06 are continued 

in Probate Code Section 16306 (a) , (b), (d), and (e), respectively, without change. 
Subdivision (c) of former Section 730.06 is restated in Probate Code Section 16306(c) 
without substantive change. 

§ 730.07 (repealed). Bonds and other obligations for payment of money 
Comment. Former Section 730.07 is continued in Probate Code Section 16307 without 

change. 

§ 730.08 (repealed). Business and farming operations 
Comment. Former Section 730.08 is continued in Probate Code Section 16308 without 

substantive change, except that the rule in the last sentence of subdivision (a) forbidding 
carrying losses forward is replaced by a rule requiring losses to be carried forward. 

§ 730.09 (repealed). Natural resources 
Comment. Former Section 730.09 is continued in Probate Code Section 16309 without 

substantive change, except that the 27'i2 percent maximum depletion allowance is 
superseded by a limit based on federal income tax law. The reference to "absolute" 
discretion is not continued; the elimination of this language is not a substantive change. 
See Prob. Code § 16081 (standard for exercise of "absolute" powers). 

§ 730.10 (repealed). Timber 
Comment .. Section 730.10 is restated in Probate Code Section 16310 without 

substantive change. The reference to "absolute" discretion is not continued; the 
elimination of this language is not a substantive change. See Prob. Code § 16081 (standard 
for exercise of "absolute" powers). 

§ 730.11 (repealed). Other property subject to depletion 
Comment. Former Section 730.11 is continued in Probate Code Section 16310 without 

substantive change. The reference to "absolute" discretion is not continued; the 
elimination of this language is not a substantive change. See Prob. Code § 16081 (standard 
for exercise of "absolute" powers). 

§ 730.12 (repealed). Underproductive property 

Comment. Former Section 730.12 is continued in Probate Code Section 16311 without 
change. 

§ 730.13 (repealed). Charges against income and principal 

Comment. Former Section 730.13 is continued in Probate Code Section 16312 (b) - (e), 
except that the reference to "absolute" discretion is not continued; the elimination of this 
language is not a substantive change. See Prob. Code § 16081 (standard for exercise of 
"absolute" powers). Some language has been added as explained in the Comment to 
Probate Code Section 16312. 
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§ 730.14 (repealed). Reserve or allowance for depreciation or depletion 

Comment. The first sentence and the first part of the second sentence of former 
Section 730.14 are restated in Probate Code Section 16313 without substantive change. 
The transitional provisions in the last part of the second sentence and in the last sentence 
are superseded by Probate Code Section 15001 (application of Trust Law to existing 
trusts) . 

§ 730.15 (repealed). Application of chapter 
Comment. Former Section 730.15 is superseded by Probate Code Section 15001 

(operative date). 

§ 730.16 (repealed). Operative date 
Comment. Former Section 730.16 is omitted because it is no longer necessary. 

§ 730.17 (repealed). Severability 
Comment. Former Section 730.17 is omitted because it is unnecessary. See Prob. Code 

§ 11 (severability). 

Civil Code §§ 852-871 (repealed). Uses and trusts 

TITLE 4. USES AND TRUSTS 

§ 852 (repealed). Requirements of trusts relating to real estate 
Comment. Former Section 852 is restated in Probate Code Section 15206 (Statute of 

Frauds) without substantive change. 

§ 853 (repealed). Resulting trusts 
Comment. Former Section 853 is omitted because it is an incomplete and inadequate 

statement of the common law purchase money resulting trust. Repeal of Section 853 is 
not intended to disturb California case law concerning resulting trusts. See Prob. Code 
§ 15003 (constructive and resulting trusts unaffected); see also Prob. Code § 15002 
(common law as law of state) . 

§ 856 (repealed). Bona fide purchaser or encumbrancer as to implied or resulting trust 
Comment. Former Section 856 is omitted because it is unnecessary in light of Civil 

Code Section 1214. See also Prob. Code § 15003 (constructive and resulting trusts 
unaffected) . 

§ 858 (repealed). Power of sale under assigned instrument 
Comment. Former Section 858 is continued in Section 2932.5 without substantive 

change. 

§ 859 (repealed). Trust to receive rents and profits 

Comment. Former Section 859 is replaced by Probate Code Section 15307. 

§ 860 (repealed). Execution of joint powers 
Comment. The first part of former Section 860 is superseded by Probate Code Section 

15620 (actions by cotrustees). The second part is superseded by Probate Code Sections 
15621 (vacancy in office of cotrustee), 15622 (temporary incapacity of cotrustee), and 
15643 (vacancy in office of trustee) . See also Civil Code § 1385.4 (joint exercise of powers 
of appointment). 

§ 863 (repealed). Title vested in trustee; enforcement rights of beneficiaries 
Comment. The first sentence of former Section 863 pertaining to the title vested in 

the trustee is omitted. See Prob. Code §§ 15200 (methods of creating trust), 16000-16081 
(trustees' duties). The part of the first sentence relating to the execution of the trust is 
superseded by Probate Code Section 16420 (a) (1) (beneficiary may compel performance 
of trustee's duties). The second sentence of former Section 863 is also omitted. See Prob. 
Code § 17200 (petition by benefiCiary to enforce trust). 
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§ 864 (repealed). Transfer or devise of property subject to trust 
Comment. Former Section 864 is superseded by Probate Code Section 15410(c) 

(disposition of property upon termination of trust). See also Prob. Code § 16000 (duty 
to administer trust according to its terms). 

§ 865 (repealed). Title of grantee or devisee of property subject to trust 
Comment. Former Section 865 is omitted because it is obsolete. See generally Prob. 

Code § 15000 et seq. (Trust Law). 

§ 866 (repealed). Estates remaining in trustor 
Comment. Former Section 866 is omitted because it is unnecessary. See Prob. Code 

§§ 15200 (methods of creating trust), 15206 (Statute of Frauds). 

§ 8f)1 (repealed). Restraint of disposal of beneficial interest 
Comment. Former Section 8S1 is restated in Probate Code Section 15300 without 

substantive change. See Prob. Code § 15300 and the Comment thereto. 

§ 869 (repealed). Effect on bona fide purchaser of omission of trust from grant 
Comment. Former Section 869 is continued in Probate Code Section 18103 (effect on 

purchaser of omission of trust from grant of real property) without substantive change. 
See also Civil Code § 1214 (unrecorded conveyance void as to subsequent purchaser). 

§ 869a (repealed). Effect of transactions where beneficiary undisclosed 
Comment. The first and second paragraphs of former Section 869a are restated in 

Probate Code Section 18104 without substantive change. See the Comment to Prob. Code 
§ 18104. See also Prob. Code § 10 (singular includes plural). The last paragraph of former 
Section 869a is omitted because it is no longer needed. 

§ 870 (repealed). Acts in contravention of trust 
Comment. Former Section 870 is omitted. For provisions relating to the general 

subject of former Section 870, see Prob. Code §§ 16200-16313 (powers of trustees), 16420 
(remedies for breach of trust), 18100 (protection of third person dealing with trustee). 

§ 871 (repealed). Termination of trust estate 

Comment. Former Section 871 is superseded by Probate Code Sections 15407 
(termination of trust) and 15409 (termination in changed circumstances). 

Civil Code §§ 2215-2290.12 (repealed). Trusts 

TITLE 8. TRUST 

CHAPTER 1. TRUSTS IN GENERAL 

Article 1. Nature and Creation of a Trust 

§ 2215 (repealed). Classification of trusts 
Comment. Former Section 2215 is omitted because it served no useful purpose and 

was inconsistent with the classifications usually used by the courts. See 7 B. Witkin, 
Summary of California Law Trusts § 2, at 5367-68 (8th ed. 1974). See also Prob. Code §§ 82 
("trust" defined), 15002 (common law as law of state), 15003 (constructive and resulting 
trusts unaffected). 

§ 2216 (repealed). Voluntary trust defined 
Comment. Former Section 2216 is omitted. See the Comment to former Section 2215. 

See also Prob. Code § 82 ("trust" defined), 16000 (duty to administer trust upon 
acceptance) . 
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§ 2217 (repealed). Involuntary trust defined 

Comment. Former Section 2217 is omitted. See the Comment to former Section 2215. 
Repeal of Section 2217 has no effect on the law relating to resulting or constructive trusts. 
See Prob. Code § 15003 (constructive and resulting trusts unaffected); see also Prob. 
Code § 15002 (cornmon law as law of state). 

§ 2218 (repealed). Trustor, trustee, beneficiary 
Comment. The definition of "trustor" in former Section 2218 is not continued. The 

new Trust Law uses the term "settlor" in place of "trustor." The definition of 
"beneficiary" is superseded by Probate Code Section 24 ("beneficiary" defined). The 
definition of "trustee" is superseded by Probate Code Section 84 ("trustee" defined). 

§ 2219 (repealed). Trustee defined 
Comment. Former Section 2219 is omitted. See Prob. Code § 84 ("trustee" defined); 

see also Prob. Code § 15200 (methods of creating trust). 

§ 2220 (repealed). Trust purposes 
Comment. Former Section 2220 is restated in Probate Code Section 15203 (trust 

purpose) without substantive change. See also Prob. Code §§ 62 ("property" defined), 
15202 (trust property). 

§ 2221 (repealed). Creation of voluntary trust as to trustor and beneficiary 

Comment. Former Section 2221 is superseded by Probate Code Sections 15200-15207 
(creation of trusts) . 

§ 2222 (repealed). Creation of voluntary trust as to trustee 
Comment. Former Section 2222 is superseded by Probate Code Sections 15200-15207 

(creation of trusts) ,15600 (acceptance of trust by trustee), and 16000 (duty to administer 
trust upon acceptance). 

§ 2223 (repealed). Involuntary trustee and wrongful detainer 
Comment. Former Section 2223 is continued in new Section 2223 without change. 

§ 2224 (repealed). Involuntary trustee and fraud 
Comment. Former Section 2224 is continued in new Section 2224 without change. 

§ 2224.1 (repealed). Trust of proceeds from sale of story of convicted felon 
Comment. Former Section 2224.1 is continued in Section 2225 without change. 

§ 2225 (repealed). Exception to doctrine of merger 
Comment. The first sentence of former Section 2225 is restated in Probate Code 

Section 15209 (exception to doctrine of merger) without substantive change. The second 
sentence is restated in Probate Code Sections 15001 (application of law) and 15206 
(Statute of Frauds) without substantive change. 

Article 2. Obligations of Trustees 

§ 2228 (repealed). Good faith 
Comment. Former Section 2228 is superseded by Probate Code Section 16002 (duty 

of loyalty). See also Prob. Code § 16004 (duty to avoid conflict of interest). 

§ 2229 (repealed). Use of property 
Comment. Former Section 2229 is restated in Probate Code Section 16004(a) (duty 

to avoid conflict of interest) without substantive change, subject to the exceptions 
provided in Probate Code Section 16015 (certain actions not violations of duties). See also 
Prob. Code § 16002 (duty of loyalty). 
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§ 2230 (repealed). Prohibited transactions 
Comment. The introductory provision of former Section 2230 is restated in Probate 

Code Section 16004 (a) without substantive change, subject to the exceptions provided in 
Probate Code Section 16015 (certain actions not violations of duties). The remainder of 
former Section 2230 relating to consent by beneficiaries is replaced by Probate Code 
Section 16463 (consent of beneficiary to relieve trustee of liability for breach of trust). 

§ 2231 (repealed). Influence to obtain advantage from beneficiary 
Comment. Former Section 2231 is superseded by Probate Code Section 16002 (duty 

ofloyalty) . 

§ 2232 (repealed). Undertaking trust adverse to interest of beneficiary 
Comment. Former Section 2232 is superseded by Probate Code Section 16005 (duty 

not to knowingly undertake adverse trust). See also Prob. Code § 16002 (duty ofloyalty). 
The last part of former Section 2232 relating to consent by beneficiaries is replaced by 
Probate Code Section 16463 (consent of beneficiary to relieve trustee of liability for 
breach of trust) . 

§ 2233 (repealed). Trustee's adverse interest 
Comment. Former Section 2233 is superseded by Probate Code Sections 15642 (b) 

(grounds for removal of trustee), 16002 (duty ofloyalty), and 16004 (duty to avoid conflict 
of interest) . 

§ 2234 (repealed). Violations as fraud against beneficiary 
Comment. Former Section 2234 is superseded by Probate Code Section 16400 

(violation of duty is breach of trust). The liability for breach is governed by statute. See 
Prob. Code §§ 16440 (measure of liability for breach of trust), 16441 (measure of liability 
for interest), 16442 (exemplary damages). 

§ 2235 (repealed). Transactions between trustee and beneficiary 
Comment. Former Section 2235 is superseded by Probate Code Section 16002 (duty 

ofloyalty) and 16004 (duty to avoid conflict of interest). 

§ 2236 (repealed). Mingling trust property 
Comment. Former Section 2236 is superseded by Probate Code Sections 16009 (duty 

to keep trust property separate) and 16440 (measure of liability for breach of trust). See 
also Prob. Code § 16420 (a) (3) (redress of breach by payment of money). 

§ 2237 (repealed). Measure of liability for breach of trust 
Comment. Former Section 2237 is superseded by Probate Code Sections 1644O(a) 

(measure of liability for breach of trust) and 16441 (measure of liability for interest). See 
also Prob. Code § 16420(a) (3) (redress of breach by payment of money). 

§ 2238 (repealed). Measure of liability for good faith breach 
Comment. Subdivision (a) of former Section 2238 is superseded by Probate Code 

Section 16440 (measure of liability for breach of trust). Subdivision (b) is restated in 
Probate Code Section 16462(a) (nonliability for following instructions under revocable 
trust) without substantive change. See also Prob. Code § 16420(a) (3) (redress of breach 
by payment of money). 

§ 2239 (repealed). Liability of cotrustees 
Comment. Former Section 2239 is restated in Probate Code Section 16402 (trustee's 

liability to beneficiary for acts of cotrustee) with several changes. See the Comment to 
Prob. Code § 16402. 

§ 2240 (repealed). Deposit of securities in securities depository 
Comment. Parts of former Section 2240 are superseded by Probate Code Sections 

15620 (actions by cotrustees) and 16200 (powers subject to limitations in trust). The 
authority to make deposits is continued in Probate Code Section 16239 (power to deposit 
securities in depository) without substantive change. 
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Article 3. Obligations of Third Persons 

§ 2243 (repealed). Third persons as involuntary trustees 
Comment. Former Section 2243 is superseded by Probate Code Section 18100 

(protection of third person dealing with trustee). See also Prob. Code § 15003 
(constructive and resulting trusts unaffected). 

§ 2244 (repealed). Obligations of third persons 

Comment. Former Section 2244 is superseded by Probate Code Section 18101 
(application of property delivered to trustee by third person). 

CHAPTER 2. TRUSTS FOR THE BENEFIT OF THIRD PERSONS 

Article 1. Nature and Creation of the Trust 

§ 2250 (repealed). Application of chapter 
Comment. Former Section 2250 is superseded by Probate Code Section 82 ("trust" 

defined). The provision relating to the vesting of title in the trustee is not continued. See 
the Comment to former Section 863. 

§ 2251 (repealed). Creation of trust by mutual consent 
Comment. Former Section 2251 is superseded by Probate Code Sections 15200-15207 

(creation of trust), 15600 (acceptance of trust by trustee), and 16420(a) (1) (beneficiary 
may compel trustee to perform duties). 

§ 2252 (repealed). Who is trustor when trustee appointed by court or officer 
Comment. Former Section 2252 is omitted as unnecessary. 

§ 2253 (repealed). Declaration of trust 
Comment. Former Section 2253 is superseded generally by Probate Code Sections 

15200 (methods of creating trust), 15201 (intention to create trust), and 16000 (duty to 
administer trust). 

§ 2254 (repealed). Matters included in declaration of trust 
Comment. Former Section 2254, which stated a special application of the parol 

evidence rule, is omitted because this question is governed by the general parol evidence 
rule. See Code Civ. Proc. § 1856; see also Prob. Code § 15207 (proof of terms of oral trust 
of personal property). 

Article 2. Obligations of Trustees 

§ 2258 (repealed). Obedience to declaration of trust 
Comment. The part of subdivision (a) of former Section 2258 relating to control of 

the trustee's duties by the trust instrument is restated in Probate Code Section 16000 
(duty to administer trust according to trust instrument) without substantive change, but 
the characterization of the duty of the trustee as that of an employee is omitted. The part 
of subdivision (a) relating to modification is superseded by Probate Code Section 15404 
(modification by settlor and all beneficiaries). 

The first sentence of subdivision (b) is continued in Probate Code Section 16001 (duty 
of trustee of revocable trust) without substantive change. The second sentence is restated 
in Probate Code Section 16462 (nonliability for following instructions under revocable 
trust) without substantive change. The reference to a person having a vested or 
contingent interest in the trust is replaced by the reference in Probate Code Section 
16462 to the beneficiary. See Prob. Code § 24 ("beneficiary" defined). The last part of 
the second sentence relating to fiduciary obligations of the directing party is omitted as 
unnecessary. See also Prob. Code § 10 (singular includes plural). 
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§ 2259 (repealed). Trustee's degree of care and diligence 

Comment. The part of former Section 2259 relating to the effect of compensation on 
the standard of care is restated in Probate Code Section 16041 without substantive 
change. The "ordinary care and diligence" standard of former Section 2259 is superseded 
by Probate Code Section 16040 (trustee's standard of care in administering trust). 

§ 2260 (repealed). Trustee's care and diligence as to appointment of successor 
Comment. Former Section 2260 is superseded by Probate Code Sections 15641 

(liability ofresigning trustee), 15660 (appointment of trustee to fill vacancy), 16000 (duty 
to administer trust), and 17200(b) (10) (petition for appointment of trustee). 

§ 2261 (repealed). Investments 
Comment. The standard of care governing investments and management of trust 

property provided by subdivision (a) (1) of former Section 2261 is restated in Probate 
Code Section 16040 (b) without substantive change. The authority to acquire "every kind 
of property" is restated in Probate Code Sections 16223 (power to invest) and 16226 
(power to acquire property). See also Prob. Code §§ 62 ("property" defined), 16200 
(general powers of trustee include powers of prudent person). Subdivision (a) (2) of 
former Section 2261 is restated in Probate Code Section 16040(c) without substantive 
change. See also Prob. Code § 16000 (general duties of trustee subject to control by trust 
instrument) . 

The standard of care provided in the last half of the first sentence of subdivision (b) 
is superseded by Probate Code Sections 16040 (trustee's standard of care in administering 
trust) and 16200 (exercise of powers subject to limitations in trust). See also Prob. Code 
§ 16220 (power to collect and hold property). The authority to retain property in trust 
at its inception or later acquired pursuant to proper authority is restated in Section 
16008(b) as an exception to the general duty to dispose of improper investments. The 
second sentence of subdivision (b) is superseded by Probate Code Section 16220 (power 
to hold property in which trustee is intfJrested). See also Prob. Code § 62 ("property" 
defined). 

Subdivision (c) is superseded by Probate Code Sections 16200 (exercise of powers 
subject to limitations in trust) and 16225 (power to make deposits). See also Prob. Code 
§ 1620l (power of court to relieve trustee from restrictions). 

Subdivision (d) is restated in Probate Code Section 16201 (power of court to relieve 
trustee from restrictions on powers) without substantive change. 

The first sentence of subdivision (e) is restated in the general rule provided in Probate 
Code Section 1500l (application of Trust Law) without substantive change. The second 
sentence of subdivision (e) is continued in Section 16042 (interpretation of trust 
provisions concerning legal investments) without substantive change. 

Subdivision (f) is superseded by Probate Code Section 62 which defines "property" to 
include real and personal property or any interest therein and to mean anything that may 
be the subject of ownership. 

§ 2262 (repealed). Trustee's liability for interest for failure to invest 
Comment. Former Section 2262 is superseded by Probate Code Sections 16440 

(measure of liability for breach of trust) and 16441 (measure of liability for interest). See 
also Prob. Code §§ 1642O(a) (3) (redress of breach by payment of money), 16442 
(exemplary damages). 

§ 2263 (repealed). Trustee's claims against trust fund 
Comment. Former Section 2263 is restated in Probate Code Section 16004 (b) without 

substantive change. 

§ 2264 (repealed). Transfer in trust of pecuniary amount by transfer of property other 
than money 

Comment. Former Section 2264 is omitted. The subject matter of former Section 2264 
was superseded by former Probate Code Section 1138.14 which is continued in Probate 
Code Section 15005 (law applicable to marital deduction gifts in trust). 
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Article 3. Powers of Trustees 

§ 22G1 (repealed). Trustee as general agent 
Comment. The first and last sentences of former Section 29R1 are superseded by 

Probate Code Sections 18000 (personal liability of trustee to third persons on contracts) 
and 18004 (assertion of claims against trusts). See also 7 B. Witkin, Summary of California 
Law Trusts § 100, at 5460 (8th ed. 1974). The second sentence of former Section 29R1 is 
restated in Probate Code Section 16200 (powers of trustee derived from trust instrument 
and statute) without substantive change. See also Prob. Code §§ 16200-16249 (trustees' 
powers). 

§ 2268 (repealed). Actions by cotrustees 
Comment. Former Section 2268 is restated in Probate Code Section 15620 (cotrustees 

act unanimously unless trust instrument provides otherwise). 

§ 2269 (repealed). Discretionary powers 
Comment. Subdivision (a) of former Section 2269 is cuntinued in Probate Code 

Section 16080 (discretionary powers to be exercised reasonably) without substantive 
change. The word "presumed" is omitted as unnecessary. Subdivision (b) and part of 
subdivision (d) are restated in Probate Code Sections 17200(b) (5) (review of exercise of 
discretionary powers) without substantive change. Subdivision (c) and most of 
subdivision (d) are continued in Probate Code Section 16081 without change. Subdivision 
(e) is omitted because it is unnecessary in light of Civil Code Sections 1381.2, 1385.1, and 
1387.2. 

§ 2269.1 (repealed). Permissible investments 
Comment. The first sentence of subdivision (a) and subdivision (b) offormer Section 

2269.1 are continued in Probate Code Section 16223 without substantive change. The 
second sentence of subdivision (a) is superseded by Probate Code Section 16202 (exercise 
of trustee's powers subject to duties). See also Prob. Code § 16040 (trustee's standard of 
care in administering trust). 

§ 2270 (repealed). Proxies to vote shares in trust; shareholder's meetings and acts 
Comment. Former Section 2270 is restated in Probate Code Section 16234 without 

substantive change, except that the provision for authorizing actions in writing is not 
continued. 

§ 2271 (repealed). Distnbution of income of private foundation or charitable trust 
Comment. Former Section 2271 is restated in Probate Code Sections 16100-16102 and 

16104 without substantive change. The substance of the "whenever created" language in 
the first paragraph is continued in Probate Code Section 15001 (application of Trust 
Law). 

§ 2271.1 (repealed). Split-interest trust 
Comment. Former Section 2271.1 is restated in Probate Code Sections 16100 and 

16102-16104 without substantive change. The substance of the "whenever created" 
language in subdivision (a) is continued in Probate Code Section 15001 (application of 
Trust Law). 

§ 2271.2 (repealed). Jurisdiction under Section 101 (1) (3) of Tax Reform Act of 1969 

Comment. Former Section 2271.2 is r~stated in Probate Code Sections 16105 
(proceedings), 17200 (b) (19) (grounds for petition), and 17203 (b) (notice). 

§ 2272 (repealed). Leases of trust property 
Comment. Former Section 2272 is superseded by Probate Code Sections 16231 

(trustee's power to lease) and 18100 (protection ofthird person dealing with trustee). See 
also Prob. Code §§ 15001 (application of Trust Law), 16200(b) (powers available without 
necessity of court approval). 
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Article 4. Rights of Trustees 

§ 2273 (repealed). Repayment of expenses paid by trustee 
Comment. Former Section 2273 is restated in Probate Code Section 15684 

(repayment of trustee for expenditures) without substantive change. 

§ 2274 (repealed). Trustee's compensation 
Comment. The first sentence of former Section 2274 is continued in Probate Code 

Section 15680 (a) without substantive change. The second sentence of former Section 2274 
is restated in Probate Code Section 15680 (trustee's compensation under trust terms) 
without substantive change. The third sentence is continued in Probate Code Section 
15681 (compensation where trust silent) without substantive change. The fourth 
sentence is restated in Probate Code Section 15683 (compensation of cotrustees) without 
substantive change. The last sentence is superseded by Probate Code Sections 17000 
(jurisdiction in superior court) and 17200 (proceedings concerning trusts). 

§ 2275 (repealed). Rights of involuntary trustee 
Comment. Former Section 2275 is omitted because it is unnecessary. The rights to 

compensation and repayment of expenses provided in former Sections 2273 and 2274, as 
restated in Probate Code Sections 15680-15681 and 15683·15684 apply only to trustees of 
express trusts. See Prob. Code § 82 ("trust" defined). See also Prob. Code § 15003 
(constructive and resulting trusts unaffected). 

Article 5. Termination of the Trust 

§ 2279 (repealed). Extinguishment of trust 
Comment. Former Section 2279 is restated in Probate Code Section 15407 (a) (2)·(4) 

(termination of trust) without substantive change. 

§ 2279.1 (repealed). Uneconomically low principal 
Comment. Subdivisions (a) and (d) of former Section 2279.1 are restated in Probate 

Code Section 15408 (modification or termination of trust with uneconomically low 
principal) without substantive change. The first part of subdivision (b) is superseded by 
Probate Code Section 15410 (c) (disposition of property upon termination). The 
remainder of subdivision (b) is superseded by Probate Code Section 17206 (authority to 
make necessary orders). Subdivision (c) is superseded by Probate Code Section 15002 
(common law as law of state) . 

§ 2280 (repealed). Revocable trusts 
Comment. The part of the first sentence of former Section 2280 relating to the 

presumption of revocability of trusts is restated in the first sentence of Probate Code 
Section 15400 (presumption of revocability) without substantive change. The rule in the 
first sentence relating to the method of revocation is superseded by Probate Code Section 
15401 (a) (method of revocation by settlor). The second sentence is superseded by 
Probate Code Section 15410(a) (disposition of property as directed by settlor). The last 
sentence is omitted because it is no longer necessary; there is no intent to make trusts 
created before 1931 retroactively revocable. 

§ 2281 (repealed). Vacation of office of trustee 
Comment. The first paragraph (including subdivisions (1) and (2)) of former Section 

2281 relating to occurrence of vacancies is restated in Probate Code Section 15643 without 
substantive change, but the reference to the trustee's discharge is omitted as unnecessary. 
The second paragraph is restated in Probate Code Section 18102 (protection of third 
person dealing with former trustee) without substantive change. The last paragraph is 
restated in Civil Code Section 2934b (application to deeds of trust) without substantive 
change. 

§ 2282 (repealed). Discharge of trustee 
Comment. The parts of former Section 2282 relating to discharge from liability are 

superseded by Probate Code Sections 15641 (liability of resigning trustee) and 16460 
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(limitations on proceedings against trustees). Subdivision (d) is superseded by Probate 
Code Sections 15640 (a) (3) (resignation with consent of beneficiaries) and 16463 (consent 
of beneficiary to relieve trustee of liability for breach of trust). Subdivision (e) is restated 
in Probate Code Section 15640(a) (4) (resignation with approval of court) without 
substantive change. See also Prob. Code H 15407 (trustee's powers on termination) 
15641 (liability of resigning trustee), 16460(a) (limitations based on consent) 1646i 
(exculpation of trustee). ' 

§ 2283 (repealed). Removal of trustee by superior court 
Comment. The first part of the first sentence of former Section 2283 is restated in 

Probate Code Section 15642(a) and (b) (1)-(2) (removal of trustee by court). See also 
Prob. Code §§ 16420(a) (5) (removal of trustee for breach of trust), 17000 (jurisdiction 
in superior court). The remainder of the first sentence is superseded by Probate Code 
Section 15640 (a) (4) and (b) (court acceptance of resignation). The second sentence is 
omitted because it is obsolete. 

Article 6. Succession or Appointment of New Trustees 

§ 2287 (repealed). Appointment of trustees by superior court 

Comment. The first sentence of former Section 22El is superseded by Probate Code 
Section 15660 (appointment of trustee to fill vacancy). The second sentence is superseded 
by the more general language in the last sentence of Probate Code Section 15660 (c) 
(consideration of wishes of beneficiaries) . 

§ 2288 (repealed). Survivorship among cotrustees 
Comment. Former Section 2288 is superseded by Probate Code Section 15621 

(vacancy in office of cotrustee) . 

§ 2289 (repealed). Appointment of trustees by superior court 

Comment. Most of the first sentence of former Section 2289 is superseded by Probate 
Code Section 15660 (appointment of trustee to fill vacancy). The venue rule is restated 
in Probate Code Section 17005(b) without substantive change. The second sentence is 
continued in Probate Code Section 15660 (c) (appointment of different number of 
trustees) without substantive change. See also Prob. Code §§ 17000 (jurisdiction in 
superior court), 17002 (principal place of administration of trust), 17005(b) (venue). 

H 2290.1-2290.12 (repealed). Uniform Management of Institutional Funds Act 

CHAPTER 3. UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 

Comment. The Uniform Management of Institutional Funds Act, former Civil Code 
Sections 2290.1-2290.12, is continued without change in Education Code Sections 
94600-94610, except as noted in the Comments to those sections. 

Probate Code §§ 1120-1139.19 (repealed). Administration of trusts 

CHAPTER 19. ADMINISTRATION OF TRUSTS 

Article 1. Testamentary Trusts 

§ 1120 (repealed). Continuing court jurisdiction of trusts 

Comment. Former Section 1120 is restated in Article 1 (commencing with Section 
17300) of Chapter 4 of Part 5 of Division 9 with minor changes. See Sections 17300-17302. 
Trusts not subject to continuing court jurisdiction under Sections 17300-17302 are subject 
to the intermittent jurisdiction of the courts when invoked pursuant to Section 17200. The 
new law contains provisions comparable to parts of former Section 1120 and other sections 
in former Article 1. See Sections 17000 (jurisdiction in superior court), 17200(b) (5) 
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(petition to settle accounts), 17200(b) (6) (petition for instructions), 17200(b) (15) 
(amending trust for charitable estate tax deduction), 17203 (notice of hearing on 
petition), 16200-16249 (trustees' powers); see also 17100-17107 (notice), 17201 (b) (clerk 
to set petition for hearing), 17208 (appointment of guardian ad litem). The provision for 
accepting additions to trusts is superseded by Section 16221 (power to accept additions 
to trust). 

§ 1120.1 (repealed). Additions to trust subject to jurisdiction of court 
Comment. Former Section 1120.1 is superseded by Section 82 which defines "trust" 

to include additions to a trust. 

§ 1120.1a (repealed). Removal of trusts from continuing court supervision 

Comment. Former Section 1120.1a is restated in Sections 17350-17354 (removal of 
trusts from continuing court supervision) with some technical changes. See the 
Comments to Sections 17350-17354. See also Sections 16060-16062 & 16064 (trustee's duty 
to report information and account to beneficiaries), 16063 (contents of annual account), 
17201 (b) (clerk to set petition for hearing). References to "remaindermen" are omitted 
since they are unnecessary in light of the definition of "beneficiary" in Section 24. 

§ 1120.2 (repealed). Powers of trustee 
Comment. Former Section 1120.2 is superseded by Sections 16200-16249 (trustees' 

powers). The provision in the first paragraph of former Section 1120.2 requiring a petition 
in order to exercise powers not expressed in the trust instrument or otherwise conferred 
is superseded by Section 16200 which grants extensive powers notwithstanding the 
silence of the trust instrument. See also Section 16201 (power of court to relieve trustee 
from restrictions on powers). 

The first clause of subdivision (1) of former Section 1120.2 is restated in Sections 16226 
(acquisition and disposition of property) and 16227 (management of property) without 
substantive change. The second and third clauses of subdivision (1) are restated in 
Sections 16231 (leases) and 16232 (mineral leases) without substantive change. 

Parts of subdivision (2) are restated in Sections 16220 (retaining trust property) and 
16223 (investments) without substantive change. The reference to reinvesting, stock of 
the trustee, and common trust funds are omitted as unnecessary. The power to invest 
under Section 16223 applies to any type of property. See also Section 62 ("property" 
defined); Fin. Code § 1564 (common trust funds). 

The first clause of subdivision (3) is superseded by Section 16241 (borrowing money). 
The remainder of subdivision (3) is superseded by Section 16228 (encumbrances). 

Subdivision (4) is continued in Section 16237 (consent to change in form of business, 
voting trusts) without substantive change. 

The first clause of subdivision (5) is restated in Section 16226 (acquisition and 
disposition of property) without substantive change. The second clause is continued in 
Section 16227 (management of property) without change, except that "property" is used 
in place of "asset." 

Subdivision (6) is continued in Section 16229 (repairs and alterations) without 
substantive change. 

Subdivision (7) is continued in Section 16230 (development of land) without 
substantive change. 

Subdivision (8) is restated in Section 16233 (options) without substantive change, 
except that Section 16233 makes clear that an option may be exercisable beyond the term 
of the trust. 

Subdivision (9) is restated in Section 16234 (voting rights with respect to corporate 
shares, memberships, or property) without substantive change. 

Subdivision (10) is continued in Section 16235 (payment of calls and assessments) 
without substantive change. 

Subdivision (11) is continued in Section 16236 (stock subscriptions and conversions) 
without substantive change. 

Subdivision (12) is continued in Section 16238 (holding securities in name of nominee) 
without substantive change. 

Subdivision (13) is restated in Section 16240 (insurance) without substantive change. 
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The first part of subdivision (14) is superseded by Section 16243 (payment of expenses 
in administration of the trust). No power is needed for the trustee to advance its own 
funds since in doing so it is not acting as trustee. However, if a trustee does advance its 
own funds in protection of the trust, the trustee's right of reimbursement may arise under 
Section 15684 or the trustee may have a lien on trust property. The part of subdivision 
(14) relating to the trustee's lien for advances of the trustee's funds is restated in Section 
15685 without substantive change, but Section 15685 makes clear that the lien is an 
equitable lien. 

The first two clauses of subdivision (15) are continued in Section 16242(a) and (b) 
(payment and settlement of claims) without substantive change. The third clause is 
continued in Section 16242 (c) except that the reference to releasing claims to the "extent 
that the claim is uncollectible" is not continued. The last clause is superseded by Section 
16249 (actions and proceedings). 

Subdivision (16) is continued in Section 16243 (payment of taxes, trustee's 
compensation, and other expenses) without substantive change, except that the power 
to pay compensation is limited to "reasonable" compensation. 

Subdivision (17) is continued in Section 16222 (a) (participation in business; change in 
form of business) without substantive change, but Section 16222(a) makes clear that the 
trustee has power to participate only in a business that is part of trust property. See also 
Section 16222(b) (limitation on power to continue operation of business). 

Subdivision (18) is superseded by Sections 16200 (general powers without court 
authorization) and 16201 (power of court to relieve trustee from restrictions on powers). 
See the Comment to Section 16200. 

The second paragraph is superseded by Section 15001 (application of Trust Law). 
The last paragraph is omitted as unnecessary in light of Section 11 (severability). 

§ 1120.5 (repealed). Request for special notice by beneficiary 
Comment. Former Section 1120.5 is superseded by Section 17204 (request for notice). 

See also Section 17105(a) (additional notice). 

§ 1120.6 (repealed). Uneconomically low principal 
Comment. Subdivisions (a) and (d) of former Section 1120.6 are restated in Section 

15408(a) and (c) (modification or termination of trust with uneconomically low 
principal) without substantive change. The first clause of subdivision (b) is restated in 
Section 15410 (c) (disposition of property upon termination of trust) without substantive 
change. The last clause of subdivision (b) is superseded by Secnon 17206 (authority to 
make necessary orders). Subdivision (c) is superseded by Probate Code Section 15002 
(common law as law of state) . 

§ 1121 (repealed). Accounting 
Comment. Former Section 1121 is superseded by Sections 17200(b) (7) (petition to 

compel account) and Sections 16060-16062 and 16064 (trustee's duty to report information 
and account to beneficiary). See also Section 15800 (limitation on rights of beneficiary of 
revocable trust). 

§ 1122 (repealed). Compensation of trustee 

Comment. The first and second sentences of former Section 1122 are restated in 
Section 15680(a) and (b) (trustee's compensation as provided under trust instrument) 
without substantive change, but Section 15680 permits the court to decrease the trustee's 
compensation as well as increase it. The reference to the decree of distribution is not 
continued since the new law applies to both living and testamentary trusts. The first part 
of the third sentence is restated in Section 15681 (trustee's compensation where trust 
silent) without substantive change. The remainder of the third sentence is superseded 
by Sections 15682 (court determination of prospective compensation) and 17200(b) (9) 
(petition to fix or allow compensation). The fourth sentence is restated in Section 15683 
(compensation of cotrustees) without substantive change. The last sentence is 
superseded by Sections 15684 (repayment of trustee for expenditures) and 17200(b) (5) 
(petition to settle accounts). See also Section 16243 (trustee's power to pay compensation 
and expenses). 
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§ 1123 (repealed). Conclusiveness of decree 
Comment. Former Section 1123 is superseded by Section 17104(b). 

§ 1123.5 (repealed). Removal of trustee 
Comment. Former Section 1123.5 is superseded by Section 15642 (removal of 

trustee). See also Sections 16420 (a) (5) (removal of trustee for breach of trust), 17000 et 
seq. (judicial proceedings concerning trusts), 17201 (b) (clerk to set petition for hearing). 

§ 1123.6 (repealed). Custody of assets pending hearing 

Comment. Former Section 1123.6 is restated in Section 15642(c) without substantive 
change. See also Section 17206 (general authority to appoint temporary trustee). 

§ 1123.7 (repealed). Exclusive jurisdiction and procedure 
Comment. Former Section 1123.7 is superseded by Section 17000 (subject-matter 

jurisdiction) . 

§ 1124 (repealed). Declination of designated trustee to act 
Comment. Former Section 1124 is superseded by Section 15601 (rejection of trust). 

See also Sections 15600 (acceptance of trust by trustee), 15640 (resignation of trustee) , 
16000 (duty to administer trust upon acceptance). 

§ 1125 (repealed). Filling vacancies before distribution 
Comment. Former Section 1125 is superseded by Sections 15660 (appointment of 

trustee to fill vacancy) and 17200 (a) , (b) (10) (petition to appoint trustee). 

§ 1125.1 (repealed). Petition of resignation of trustee 
Comment. The first paragraph of former Section 1125.1 is superseded by Sections 

15640 (resignation of trustee), 1710l (form of notice), 17102 (manner of mailing notice), 
17200(a), (b) (11) (petition to accept resignation), 17201(b) (clerk to set matter for 
hearing), 17203 (notice). 

The first part of the second paragraph is restated in Section 15641 (liability of resigning 
trustee) without substantive change. The remainder of the second paragraph is restated 
in Section 15644 (delivery of property by former trustee upon occurrence of vacancy) 
without substantive change. 

§ 1126 (repealed). Filling vacancies after distnbution 
Comment. Former Section 1126 is superseded by Sections 15660 (appointment of 

trustee to fill vacancy), 1710l (form of notice), 17102 (manner of mailing notice), 17203 
(notice), and 17200(a), (b) (10) (petition to appoint trustee). See also Sections 15601 
(rejection of trust by writing or inaction), 15642 (removal of trustee), 15643 (vacancy in 
office of trustee), 17204 (request for special notice). 

§ 1127 (repealed). Trustee's bond 
Comment. Former Section 1127 is superseded by Section 15602 (trustee's bond). The 

requirement that an individual successor trustee who is not named in the trust must give 
bond is restated in Section 15602 (a) (3) without substantive change. 

§ 1127.5 (repealed). Bond not required of certain charitable corporation trustees 
Comment. Former Section 1127.5 is superseded by Section 15602 (e) (bond not 

required of trustees who are not individuals). 

§ 1128 (repealed). Transfer of trust proceedings to another county 
Comment. Former Section 1128 is restated in Sections 17304(a)-{b) (transfer of 

jurisdiction of trust to different county) and 17201 (a) (petition to be verified). 

§ 1129 (repealed). Hearing on transfer of trust proceedings to another county 
Comment. The first three sentences of the first paragraph of former Section 1129 are 

superseded by Sections 17102 (manner of mailing), 17201 (b) (clerk to set matter for 
hearing), and 17203 (notice). The fourth and fifth sentences are continued in Sections 
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17304 (c) (transfer of jurisdiction over trust to different county) without substantive 
change. The sixth sentence is continued in Section 17304 (d) without substantive change. 

The second paragraph is continued in Section 17304(e) without substantive change. 
The third paragraph is superseded by Section 17302 (applicable procedures). 

§ 1130 (repealed). Vouchers; withdrawal; production; destruction or delivery to trustee 
or attorney 

Comment. Former Section 1130 is omitted. Vouchers in support of an account are not 
required under the Trust Law. 

§ 1130.1 (repealed). Certificate of appointment as trustee 
Comment. Former Section 1130.1 is restated in Section 15603 (certificate of trustee) 

without substantive change, but Section 15603 also applies to living trusts. See also Section 
10 (singular includes plural). 

§ 1132 (repealed). Transfer of testamentary trust to another jurisdiction 
Comment. Former Section 1132 is superseded by Section 17401 (transfer of trust from 

California). See also Sections 82 ("trust" defined), 17400 (application of transfer 
provisions) . 

§ 1133 (repealed). Combination of assets and administration of trusts as one trust 
Comment. Former Section 1133 is superseded by Section 15411 (combination of 

similar trusts). 

Article 2.5. Inter Vivos and Other Trusts 

§ 1138 (repealed). "Trust" defined 
Comment. Subdivision (a) of former Section 1138 is restated in Section 82 (a) ("trust" 

defined) without substantive change, except that the procedure relating to internal trust 
affairs under the new law is not limited to written trusts and the reference to "voluntary" 
trusts is omitted because it is unnecessary. See the Comment to former Civil Code § 2215. 
See also Section 17200 (proceedings concerning trusts). The language in subdivision (a) 
concerning trusts "entirely administered or to be entirely administered in this state" is 
superseded by Section 17002 which delineates the principal place of administration of the 
trust. 

Subdivision (b) of former Section 1138 is continued in Section 82(c) without 
substantive change except as noted. The former exclusion of trusts subject to court 
supervision is superseded by Section 17302 (general procedures applicable). See also the 
Comment to former Section 1120. The former exclusion of deeds of trust is continued in 
Section 82 by the reference to security arrangements. The former exclusion of charitable 
trusts subject to supervision of the Attorney General is omitted. See Section 82 (a) ("trust" 
defined); see also Section 15004 (application of Trust Law to certain charitable trusts). 

§ 1138.1 (repealed). Grounds for petition by trustee 
Comment. Subdivision (a) of former Section 1138.1 is restated in Section 17200 

(petitioners; grounds for petition) with the follOwing changes: Paragraph (3) is omitted 
since Section 16221 permits additions to trusts without the need for court approval. 
Paragraph (6) is superseded by Section 17200 (b) (8) which is drafted in recognition of the 
automatic powers available under Sections 16200-16249. See Section 16201 (power of court 
to relieve trustee from restrictions on powers); see also Sections 16060-16062 & 16064 
(duty to report information and account to beneficiaries). Paragraph (14) is superseded 
by Section 15412 (division of trusts). See also Section 15640(b) (acceptance of trustee's 
resignation by court). 

Subdivision (b) is omitted; the trust instrument may not limit the availability of 
proceedings under Section 17200 et seq. 

§ 1138.2 (repealed). Orders and decrees of court 
Comment. Former Section 1138.2 is continued in Section 17206 without change. 
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§ 1138.3 (repealed). Venue 

Comment. The first sentence of subdivision (a) of former Section 1138.3 is restated 
in Section 17005(a) (venue) without substantive change. See also Section 17000(a) 
(subject-matter jurisdiction of superior court). The second and third sentences of 
subdivision (a) are superseded by Section 17002 (principal place of administration of 
trust) . 

Subdivision (b) is restated in Section 17005(a) (2) (alternative venue for testamentary 
trusts) without substantive change. 

§ 1138.4 (repealed). Petition 
Comment. The first sentence of former Section 1138.4 is restated in Section 17201 (a) 

(commencement of proceeding) without substantive change, except that the provision 
relating to authorization by the terms of the trust is omitted since the trust can not 
prevent resort to the statutory procedure. The second sentence is omitted. , 
§ 1138.5 (repealed). Dismissal of petition 

Comment. Subdivision (a) of former Section 1138.5 is restated in Section 17202 
(dismissal of petition) without substantive change. See also Section 24 ("beneficiary" 
defined to include remaindermen). Subdivision (b) is omitted. 

§ 1138.6 (repealed). Notice and hearing 

Comment. The first paragraph of subdivision (a) of former Section 1138.6 is restated 
in Section 17201 (b) (clerk to set petition for hearing) without substantive change. The 
second paragraph is restated in Sections 17203 (notice of hearing on petition) and 17102 
(manner of notice; notice in manner directed by court) without substantive change. The 
third paragraph is restated in Section 17205 (request for and service of copy of petition) 
without substantive change. The fourth paragraph is restated in Section 17103 (personal 
delivery) without substantive change. The fifth paragraph is restated in Section 17104 
(proof of notice) without substantive change. See also Section 24 ("beneficiary" defined 
to include remaindermen). 

Subdivision (b) is omitted. Trust proceedings are governed by the new Trust Law, 
Division 9 (commencing with Section 15000), not by the provisions on administration of 
decedents' estates. 

Subdivision (c) is restated in Section 17106 (shortening time for notice) without 
substantive change. 

Subdivision (d) is superseded by Section 17203(c) (notice to Attorney General). 

§ 1138.7 (repealed). Appointment of guardian ad litem; threatened exercise of power 
not conferred upon trustee 
Comment. Subdivision (a) oHormer Section 1138.7 is restated in Section 17208 (a) -(b) 

(appointment of guardian ad litem) without substantive change. 
Subdivision (b) is superseded by Sections 17200 (petition), 17201 (a) (grounds for 

petition), and 17203 (notice). See also Section 17100 et seq. (general notice provisions), 
17208 (appointment of guardian ad litem). 

Subdivision (c) is continued in Section 17208(c) without substantive change. 

§ 1138.8 (repealed). Resignation of trustee or cotrustee; appointment of successor 
trustee 
Comment. The first three sentences of former Section 1138.8 are superseded by 

Section 15640 (resignation of trustee). The first part of the last sentence is restated in 
Section 15641 (liability ofresigning trustee) without substantive change. The remainder 
of the last sentence is superseded by Section 15644 (delivery of property by resigning 
trustee) . 

§ 1138.9 (repealed). Appointment of successor trustee 
Comment. Former Section 1138.9 is superseded by Sections 15642 (b) (5) (removal of 

trustee for other cause), 15643 (vacancy in office of trustee), 15660 (appointment of 
trustee to fill vacancy), and 17200 (a) , (b) (10) (petition for appointment of trustee to fill 
vacancy). 
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~ 1138.10 (repealed). Appeal 

Comment. Former Section 1138.10 is superseded by Section 17207 (appeal). See the 
Comment to Section 17207. 

~ 1138.11 (repealed). Cumulative and nonexclusive remedies 
Comment. The provision of former Section 1138.11 relating to the cumulative nature 

of remedies is restated in Section 16420(b) without substantive change. The provision 
relating to nonexclusive remedies, to the extent it related to jurisdiction, is superseded 
by Section 17000 (a) (exclusive jurisdiction over internal affairs of trusts) . See also Sections 
16420-16421 (remedies for breach of trust), 17001 (court as full-power court), 17206 
(authority to make necessary orders). 

§ 1138.12 (repealed). Legislative intent 

Comment. Former Section 1138.12 is restated in Section 17209 (intermittent judicial 
intervention in trust administration) without substantive change. 

§ 1138.13 (repealed). Applicability of article 
Comment. The first sentence of former Section 1138.13 is restated in Section 15001 (a) 

(application of Trust Law) without substantive change. The second sentence is omitted; 
the right to petition under Section 17200 cannot be restricted by the trust instrument 
under the Trust Law. See also Section 82 ("trust" defined). 

§ 1138.14 (repealed). Transfer in trust of pecuniary amount 
Comment. Former Section 1138.14 is continued in Section 15005 (law applicable to 

marital deduction gifts in trust) without substantive change. 

Article 3. Transfer to Another Jurisdiction 

§ 1139 (repealed). Application of article 
Comment. Subdivision (a) of former Section 1139 is restated in Section 17400(a) 

(application of chapter) without substantive change, except that the limitation to written 
trusts is omitted. Subdivision (b) is superseded by Section 17400(b) (availability of other 
means of transfer). Subdivision (c) is omitted because it is no longer needed. 

§ 1139.1 (repealed). Transfer of place of administration or assets 
Comment. The introductory clause of Section 1139.1 is restated in Section 17401 (a) 

(authority of court) without substantive change. See also Sections 17000 (subject-matter 
jurisdiction of superior court), 17200(a), (b) (16) (petition for transfer). Clause (a) 
pertaining to trusts under continuing jurisdiction of the court is superseded by the more 
general language of Section 17401 (a). Clause (b) is superseded by Sections 17200 (a) (who 
may petition) and 17404(b) (order granting transfer if not violative of terms of trust). 

§ 1139.2 (repealed). Petition for transfer 
Comment. The first sentence of former Section 1139.2 is restated in Section 17200 (a) 

(who may petition) without substantive change. The remainder of former Section 1139.2 
is restated in Sections 17402 (contents of petition) and 17201 (a) (petition to be verified) 
without substantive change, except that a statement of the age of a trustee is required 
only for an individual and the statement relating to civil actions is limited to actions 
arising out of administration of the trust. 

§ 1139.3 (repealed). Notice and hearing 
Comment. The provision of former Section 1139.3 requiring the clerk to set the 

petition for hearing is continued in Section 17201 (b) without substantive change. The 
remainder of the first sentence is omitted; notice is given by the petitioner. See Section 
17403 (a). The last three sentences are restated in Sections 17203 (c) (notice to Attorney 
General regarding charitable trust) and 17403 (notice and hearing) without substantive 
change, except that 30 rather than 20 days' notice must be given the Attorney General. 
See also Sections 17102 (manner of mailing notice). 
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§ 1139.4 (repealed). Court order 

Comment. The introductory clause and subdivisions (1), (3), and (4) of former 
Section 1139.4 are restated in Section 17404 (order granting transfer) without substantive 
change, except that the court is required to take into account the interest in economical 
and convenient administration rather than to find that it would necessarily result from 
the transfer. Subdivision (2) is omitted. 

§ 1139.5 (repealed). Manner of transfer; discharge of trustee 
Comment. Former Section 1139.5 is continued in Section 17405 (manner and effect 

of transfer) without substantive change. 

§ 1139.6 (repealed). Other trusts 
Comment. Former Section 1139.6 is omitted. See Sections 17000 (subject-matter 

jurisdiction in superior court), 17002 (principal place of administration), 17005 (venue), 
17400 (application of transfer procedure). 

§ 1139.7 (repealed). "Beneficiary" defined 
Comment. Former Section 1139.7 is restated in Sections 24 ("beneficiary" defined) 

and 17402(b) (notice of petition to living beneficiaries) without substantive change. 

Article 4. Transfer From Another Jurisdiction 

§ 1139.10 (repealed). Application of article 
Comment. Subdivision (a) of former Section 1139.10 is restated in Section 1745O(a) 

(application of chapter) without substantive change, except that the limitation to written 
trusts is omitted. Subdivision (b) is superseded by Section 1745O(b) (nonexclusive 
procedure) . 

§ 1139.11 (repealed). Transfer of place of administration or assets to California 
Comment. Former Section 1139.11 is restated in Section 17451 (a) (authority of court) 

without substantive change. See also Section 17200(a), (b) (16) (petition for transfer). 

§ 1139.12 (repealed). Petition for transfer 
Comment. Former Section 1139.12 is restated in Section 17200(a) (petition) without 

substantive change. 

§ 1139.13 (repealed). Venue 
Comment. Former Section 1139.13 is continued in Sections 17452 (venue) and 

17000 (a) (subject-matter jurisdiction in superior court) without substantive change. 

§ 1139.14 (repealed). Contents of petition 
Comment. Former Section 1139.14 is continued in Sections 17453 (contents of 

petition) and 17201 (a) (petition to be verified) without substantive change, except that 
a statement of the age of a trustee is required only for an individual. 

§ 1139.15 (repealed). Notice and hearing 
Comment. The part of subdivision (a) of former Section 1139.15 requiring the clerk 

to set the petition for hearing is continued in Section 17201 (b). The remainder of the first 
sentence of subdivision (a) is omitted. The second sentence of subdivision (a) is 
continued in Section 17454 (notice) without substantive change. Subdivision (b) is 
continued in Section 17454 (notice and hearing) without change. See also Section 17102 
(manner of mailing notice). 

§ 1139.16 (repealed). Order accepting transfer and appointing trustee 
Comment. Former Section 1139.16 is restated in Section 17455 (order accepting 

transfer and appointing trustee) without substantive change, except as follows: (1) the 
court is required to take into account the interest in economical and convenient 
administration rather than to find that it would necessarily result from the transfer, (2) 



APPENDIX-DISPOSITION OF EXISTING LAW 809 

the discretion of the court to require bond is governed by the general provisions in 
Section 15602, and (3) a bond is required only if the law of the other jurisdiction or 
California so provides. 

§ 1139.17 (repealed). Conditional order accepting transfer 

Comment. Former Section 1139.17 is continued in Section 17456 (conditional order 
accepting transfer) without change. 

§ 1139.18 (repealed). Administration of transferred trust 
Comment. Former Section 1139.18 is superseded by Section 17457 (administration of 

traIlSferred trust). See the Comment to Section 17457. 

§ 1139.19 (repealed). "Beneficiary" defined 
Comment. Section 1139.19 is restated in Sections 24 ("beneficiary" defined) and 

17453 (b) (notice of petition to living beneficiaries) without substantive change. 

Probate Code §§ 1215-1215.4 (repealed). Notice in trust proceedings 

Article 1.5. Notice in Trust Proceedings 

§ 1215 (repealed). Definitions 
Comment. Former Section 1215 is superseded by Section 17100 (application of 

chapter). 

§ 1215.1 (repealed). Notice in cases involving future interests 
Comment. Former Section 1215.1 is restated in Section 15804(a) (notice in cases 

involving future interests) without substantive change. 

§ 1215.2 (repealed). Conflicts of interest in subject matter 
Comment. Former Section 1215.2 is restated in Section 15804(b) (notice where 

conflict of interest) without substantive change. 

§ 1215.3 (repealed). Additional notices; appointment of guardian ad litem 
~omment. Former Section 1215.3 is restated in Sections 17208 (appointment of 

gul!rdian ad litem) and 17105(a) (court-ordered additional notice) without substantive 
change. 

§ 1215.4 (repealed). Effect of article on other notice requirements 
Comment. The first sentence of former Section 1215.4 is restated in Section 15804 (c) 

(effect on other notice requirements) without substantive change. The second sentence 
is restated in Section 17105(b) (additional notice by party) without substantive change. 
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