








1012 DISPOSITION OF ESTATE

—Property which passed to the decedent’s surviving
spouse under the decedent’s will or by intestate
succession.’

—State registered property (vehicles, vessels,
mobilehomes, manufactured homes, commercial
coaches, and truck campers).*

—Amounts due the decedent for services in the
armed forces of the United States.’

—Compensation, not exceeding $5,000, owing to the
decedent for services from any employment.®

In most cases in which successors seek to settle the affairs
of a decedent’s estate without probate or administration,
much of the decedent’s personal property will be in their
possession. The procedures of Section 630 do not deal
directly with such property. Section 630 merely facilitates
the transfer of property from third persons by enabling
successors “without procuring letters of administration, or
awaiting the probate of the will” to:

—“collect any money due the decedent.”

—“receive the tangible personal property of the
decedent.”

—“have any evidences of a debt, obligation, interest,
right, stock, or chose in action transferred” to them.

The claimant to the decedent’s property makes an
affidavit or declaration under penalty of perjury showing
the claimant’s right to the property and gives the affidavit
or declaration to the debtor, custodian, registrar, or transfer
agent.” The claimant is then entitled to collect the money
or property and to have any evidences of interest,
indebtedness, or right transferred.® The person making the
payment or transfer need not inquire into the truth of the
affidavit or declaration; the claimant’s receipt for the
3 Prob. Code § 632. See Prob. Code § 649.1 (property passing to surviving spouse). See

also Prob. Code §§ 650-658 (determination or confirmation of property passing to

surviving spouse).
4 Prob. Code § 630. Special provisions permit transfer of registration of state registered
property without probate if the decedent does not own other property that would

require probate of the decedent’s estate. See Health & Safety Code § 18102

(manufactured home, mobilehome, commercial coach, truck camper, or floating
home); Vehicle Code §§ 5910 (vehicle), 9916 (vessel).

% Prob. Code § 630.
6 Prob. Code § 630.
7 Prob. Code § 630.
8 Prob. Code § 630.
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property paid, delivered, or transferred is a sufficient
discharge of liability.°

The summary procedure can be used only if the person
who succeeds to the decedent’s property is the sole
beneficiary or all the beneficiaries under the decedent’s
will (whether or not related to the decedent) or is the
decedent’s surviving spouse, child, issue of a deceased child,
parent, brother, sister, issue of a deceased brother or sister,
or grandparent.'

The summary procedure is merely a collection
mechanism and does not give title to the person collecting
the property as against other claimants to the property."
Moreover, the collected property may be subjected to the
possession and control of an executor or administrator'?
who may use the property to satisfy claims against the
decedent’s estate® or distribute it to those persons entitled
to succeed to the decedent’s estate.™

RECOMMENDATIONS

The Commission recommends the addition of a new
division to the Probate Code that will include provisions
that will fill in the gaps in the existing summary affidavit
procedure for the collection or transfer of personal
property and that will provide two new summary
procedures to obtain a marketable title to real property.

? Prob. Code § 631. See also Prob. Code § 630(d) (transfer agent of security).

1% Prob. Code § 630. The summary procedure also may be used by any of the following:
The guardian or conservator of the estate of any person bearing the required
relationship to the decedent, a trustee named in a trust agreement executed by the
decedent during his or her lifetime, the primary beneficiaries of which bear the
required relationship to the decedent, and the custodian where the decedent’s will
nominates a custodian to receive a gift to a beneficiary under the Uniform Gifts to
Minors Act or the Uniform Transfers to Minors Act of any state. Id.

I See Brezzo v. Brangero, 51 Cal. App. 79, 81, 196 P. 87 (1921). See also Estate of Kevil,
98 Cal. App. 2d 388, 220 P.2d 555 (1950).

' An unpaid creditor or a person who takes a portion of the decedent’s property by
testate or intestate succession can institute a probate proceeding. See Prob. Code
§§ 323 (persons entitled to have will probated), 422 (persons entitled to obtain
letters of administration of the estate of person dying intestate). See also In re Estate
of Edwards, 154 Cal. 91, 97 P. 23 (1908) (right of creditor to petition for probate of
willy. :

13 See Prob. Code § 300. See also Prob. Code § 631 (payment or transfer to the successor
“shall not preclude administration when necessary to enforce payment of the
decedent’s debts™).

" See Brezzo v. Brangero, 51 Cal. App. 79, 196 P. 87 (1921).
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Affidavit Procedure for Collection or Transfer
of Personal Property

Size and type of estate. During recent years, the
Commission has reviewed the provisions relating to the size
and type of estate that qualifies to use the affidavit
procedure for collection or transfer of personal property.
Two recommendations were submitted to the Legislature
as a result of this review.”® The enactment of the legislation
proposed in these recommendations increased the
maximum estate value, permitted collection or transfer of
personal property even where the estate includes real
property of small value, and excluded certain state
registered property in determining the value of the
decedent’s estate.'

Only two technical revisions in this area of the law are
recommended: "

(1) Existing law contains two limitations on the use of
the affidavit procedure to collect or transfer personal
property. The gross value of the decedent’s real and
personal property in this state may not exceed $60,000, and
the gross value of the decedent’s real property in this state
may not exceed $10,000. The second limitation—that the
gross value of the real property not exceed $10,000—is not
continued in the new division. Retaining this second

> Recommendation Relating to Distribution of Estates Without Administration, 17 Cal.
L. Revision Comm’n Reports 421 (1984); Recommendation Relating to Transfer
Without Probate of Certain Property Registered by the State, 18 Cal. L. Revision
Comm’n Reports 129 (1986).

16 1984 Cal. Stat. ch. 451 (increase in maximum estate value; permits affidavit procedure
to be used even if estate includes real property interest of small value); 1985 Cal. Stat.
ch. 982 (adds to the types of property excluded in determining gross value of
decedent’s property the following: all vehicles registered or titled under the Vehicle
Code (instead of “motor vehicles”), vessels numbered under the Vehicle Code, and
manufactured homes and truck ‘campers registered under the Health and Safety
Code).

" California is one of the most liberal states in permitting use of the affidavit procedure,
but it is difficult to compare California to other states because many of them do not
use the gross value of the decedent’s property but use the net value (gross value less
liens and encumbrances). See, e.g., Ariz. Rev. Stat. Ann. § 14-3971 (value of all of the
personal property in decedent’s estate, less liens and encumbrances, does not exceed
$30,000; value of real property in decedent’s estate (less liens and encumbrances
against the real property as of the date of decedent’s death) does not exceed $15,000,
the value of the decedent’s interest in the real property being determined from the
full cash value of the property as shown on the tax assessment rolls for the year in
which the decedent died). See also Texas Prob. Code Ann. § 137 (Vernon Supp.
1984) (value of the entire assets of the estate, not including homestead and exempt
property, does not exceed $50,000).
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limitation would in some cases require that the estate be
probated merely in order to collect or transfer the personal
property, even though there would be no need to probate
the estate in order to obtain a marketable title to the real
property in the estate.!®

(2) In determining the value of the decedent’s estate for
the purposes of the affidavit procedure for collection or
transfer of personal property, certain state registered
property (manufactured homes, mobilehomes, commercial
coaches, and truck campers) is excluded.” Section 18102 of
the Health and Safety Code provides a special affidavit
procedure for the transfer of registration of the title or
interest of the decedent in this state registered property.
Section 18102 was amended in 1985 to add “floating
homes” to the types of property to which Section 18102
applies.” To conform to this addition, the new division
excludes floating homes in determining the value of the
decedent’s estate for purposes of the general affidavit
procedure for collection or transfer of personal property.

Persons authorized to use affidavit procedure. Probate
Code Section 630 permits use of the affidavit procedure by
the person or persons who have the right to succeed to the
property of the decedent if the person or persons are:

18

The new division contains a new procedure that permits the successor to the
decedent’s interest in real property to obtain a court order determining that the
property has passed to the successor if the real and personal property of the decedent
in this state does not exceed $60,000. There is no limit on the value of the real
property, so long as the gross value of the real and personal property together do not
exceed the $60,000 limit. Use of this new procedure permits the successor to obtain
a marketable title to the real property without the need for probate of the estate.
However, even though the successor is able to obtain a marketable title to the real
property in a case where the real property has a gross value in excess of $10,000, it
would still be necessary to probate the decedent’s estate in order to collect or transfer
the personal property if the affidavit procedure for collection or transfer of personal
property were to remain subject to the limitation that the procedure cannot be used
where the property of the decedent in this state includes real property having a gross
value in excess of $10,000. To avoid this resuit, the $10,000 limit for real property
should be eliminated, leaving only the limitation that the affidavit procedure for
collection or transfer of personal property can be used only where the real and
personal property of the decedent in this state does not have a gross value in excess
of $60,000.

19 Prob. Code § 630.
% 1985 Cal. Stat. ch. 1467, § 27.
% For a definition of “floating home,” see Health and Safety Code § 18075.55.
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—The sole beneficiary or all of the beneficiaries
under the will of the decedent, regardless of whether
or not any beneficiary is related to the decedent.

—The decedent’s surviving spouse, children, issue of
deceased children, parents, brothers, sisters, issue of a
deceased brother or sister, or grandparents.

—The guardian or conservator of the estate of any
person bearing the required relationship to the
decedent.

—The trustee named under a trust agreement
executed by the decedent during his or her lifetime,
the primary beneficiaries of which bear the required
relationship to the decedent, if such person or persons
has or have the right to succeed to the property of the
decedent.

The relatives who are authorized to use the affidavit
procedure have been broadened by a series of amendments
since Section 630 was originally enacted.®? Section 630 now
permits use of the affidavit procedure by almost any
relative likely to inherit the decedent’s property. Yet there
will be occasional cases where the decedent dies without a
will and the relative who takes by intestate succession is not
one described in Section 630. In such a case, no matter how
small the decedent’s estate, it will be necessary to probate
the estate in order to collect or transfer the estate of the
decedent.

The great majority of the states do not restrict use of their
summary procedure for collection or transfer of estate
property to a limited class of relatives; any successor in
interest, whether by will or intestate succession, may use
the procedure.®

2 As originally enacted in 1931, Section 630 permitted use of the affidavit procedure by
the decedent’s surviving spouse, child, parent, brother, or sister. 1931 Cal. Stat. ch.
281, amended by 1931 Cal. Stat. ch. 1089, § 1. In 1937, “lawful issue of deceased
children” was added. 1937 Cal. Stat. ch. 181, § 1. In 1959, “the lawful issue of a
deceased brother or sister” was added. 1959 Cal. Stat. ch. 195. In 1976, “the trustee
named under a trust agreement executed by the decedent during his lifetime, the
primary beneficiaries of which bear such relationship to the decedent™ was added.
1976 Cal. Stat. ch. 1028, § 1. In 1982, Section 630 was amended to make clear that
beneficiaries under the decedent’s will could use the summary procedure,
“regardless of whether or not any beneficiary is related to the decedent.” 1982 Cal.
Stat. ch. 520, § 5. In 1984, “grandparent” was added. 1984 Cal. Stat. ch. 451, § 9.

% Alabama Code §§ 43-2-691, 43-2-692 (1975); Alaska Stat. §§ 13.16.680, 13.16.685 (Supp.
1985); Arizona Rev. Stat. Ann. §§ 14-3971, 14-3972 (Supp. 1985-86); Arkansas Stat.
Ann. §§ 62-2127 (Supp. 1985), 62-2128 (1971); Connecticut Gen. Stat. Ann. § 45-266
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By way of contrast, under Section 630, an intestate successor
who does not bear the requisite relationship to the
decedent can receive property to which the successor is
entitled only after administration of the small estate. The
new division follows the approach taken in the great
majority of other states and permits any successor in
interest to use the summary procedure, thereby fully
implementing the policy of avoiding costs and delays of
administration when a small estate is involved by
permitting all entitled successors to collect personal
property by affidavit or declaration. This approach is
consistent with the existing California rule that a successor
who takes under the decedent’s will may use the summary
procedure, whether or not the successor is related to the
decedent.

Forty-day delay before summary procedure can be
used. The new division includes a procedural
requirement not found in existing law. The successors must
wait 40 days before presenting the affidavit or declaration
to the holder of the property. This new restriction insures
a reasonable period during which persons who may be

(West Supp. 1985); Florida Stat. Ann. § 735.301 (West Supp. 1984); Hawaii Rev. Stat.
§§ 560:3-1201, 560:3-1202 (Supp. 1984); Idaho Code §§ 15-3-1201, 15-3-1202 (1979);
Illinois Ann. Stat. ch. 110% § 25-1 (Smith-Hurd Supp. 1985); Indiana Code Ann.
§§ 29-1-8-1, 29-1-8-2 (Supp. 1985); Louisiana Code Civ. Proc. Ann. Arts. 3431, 3432,
3434 (West Supp. 1985); Maine Rev. Stat. Ann. tit. 18-A, §§ 3-1201, 3-1202 (1981);
Missouri Ann. Stat. § 473.097 (Vernon Supp. 1985-86); Montana Code Ann.

§§ 72-3-1101, 72-3-1102 (1985); Nebraska Rev. Stat. §§ 30-24, 125, 30-24, 126 (1979);

New Jersey Rev. Stat. §§ 3B:10-3, 3B:10-4 (Supp. 1985); New Mexico Stat. Ann.

§ 45-3-1201 (Supp. 1985), 45-3-1202 (1978); North Carolina Gen. Stat. § 28A-25-1
(Supp. 1985) ; North Dakota Cent. Code § 30.1-23-01, 30.1-23-02 (Supp. 1983); Oregon
Rev. Stat. §§ 114.515, 114.525, 114.535 (1984); South Dakota Codified Laws Ann.
§ 30-11A-1 (1984); Tennessee Code Ann. §§ 30-4-103, 30-4-104 (1984); Texas Prob.
Code Ann. §§ 137 (Vernon Supp. 1986), 139, 140 (Vernon 1980); Utah Code Ann.
§§ 75-3-1201, 75-3-1202 (Supp. 1985); Virginia Code §§ 64.1-132.2, 64.1-132.3 (Supp.
1985); Wisconsin Stat. Ann. § 867.03 (West Supp. 1985); Wyoming Stat. § 2-1-210
(1981). See Uniform Probate Code § 3-1201 (1980) (no close relative requirement).
See also Delaware Code Ann. tit. 12, §§ 2306 (Supp. 1984), 2307 (1979) (limited to
spouse of the decedent or any person who is a grandparent of the decedent, a lineal
descendant of a grandparent of the decedent, the personal representative of any of
the foregoing who may be deceased, or the guardian or trustee of any of the foregoing
who may be incapacitated, or the trustee of a trust created by the decedent);
Massachusetts Gen. Laws Ann. ch. 195, § 16 (Supp. 1985) (limited to decedent’s
surviving spouse, child, grandchild, parent, brother, sister, niece, nephew, aunt, or
uncle and includes state department of mental health and state department of public
welfare where decedent was receiving public assistance); Nevada Rev. Stat.
§ 146.080 (1979) (provision drawn from existing California law and limited to the
surviving spouse, the children, issue of deceased children, parents, brothers and
sisters of the decedent).
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entitled to a decedent’s property can learn of the
decedent’s death and determine whether administration of
the estate is desirable.** In addition, a forced waiting period
increases the likelihood that the decedent’s
debts—particularly those that are billed regularly—will
come to the attention of the decedent’s successors.

Presenting decedent’s evidence of ownership. The
decedent may have had an evidence of ownership (such as
a stock certificate) and would have been required to
present the evidence of ownership before the duty of the
holder or registrar to pay, deliver, or transfer the property
would arise. If the holder or registrar were to pay, deliver,
or transfer the property to the successor of the decedent
without obtaining the evidence of ownership, the holder or
registrar might be liable to another person who later
presents the outstanding evidence of ownership and
requests payment, delivery, or transfer of the property. The
existing statute does not deal with this problem. *

The new division requires that the affidavit or
declaration be accompanied by the decedent’s evidence of
ownership, if available.” If the evidence of ownership is not
presented, the new division permits the holder of the
property to require the person seeking the payment,
delivery, or transfer of the property to provide a satisfactory
indemnification agreement or a bond to hold the holder
harmless.”

Inventory and appraisement. Under existing law, there
is no requirement that there be an inventory and

% The new 40-day delay requirement is consistent with existing Probate Code Section
649.2 (surviving spouse has power to deal with and dispose of real property after 40
days from the death of other spouse). For a similar requirement, see Veh. Code
§ 9916 (requirement that 40 days have elapsed from death of owner to permit
transfer of ownership of vessel using affidavit procedure). The new division contains
a separate provision that permits a surviving spouse to collect salary owing to the
deceased spouse without waiting for a 40-day period to elapse.

% Other statutes do deal with the problem. See the statutes cited in note 26 infra.

% This requirement is consistent with Health & Safety Code § 18102 and Vehicle Code
§§ 5910 and 9916 (transfer upon affidavit of manufactured home, mobilehome,
commercial coach, truck camper, vehicle, or vessel upon furnishing affidavit and
appropriate certificate of ownership or title and registration card, if available).

Z' This provision is drawn in part from Financial Code Section 6652 (issuance of new
evidence of account by savings and loan association).
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appraisement in order to collect or transfer property of a
small estate.” The new division permits use of the summary
procedure only if the affidavit or declaration is
accompanied by an inventory and appraisement by a
probate referee of any real property (but not personal
property) in the decedent’s estate. This new requirement
recognizes that the value of real property may be difficult
to determine. If the decedent’s estate does not include any
real property, no inventory and appraisement is required.

Proof of identity of claimants to estate. The existing
statute does not deal with the problem of the proof of
identity of the persons executing the affidavit or
declaration. The new division includes a provision that is
designed to provide clear rules as to the type of
identification that reasonably may be relied upon to
establish the identity of a person executing an affidavit or
declaration.®

Enforcement of duty to transfer property to
successor. The existing statute does not expressly provide
a remedy if the holder of the decedent’s property refuses
to surrender the property or to transfer the record title to
the decedent’s successor. The new division expressly
provides a remedy against the holder who refuses to pay,
deliver, or transfer any personal property or evidence
thereof when presented with the affidavit or declaration
showing the right of the successor (together with any
required evidence of ownership, inventory and
appraisement, and proof of identity of the persons
executing the affidavit or declaration). The person entitled
to the property may recover the property or compel its
payment, delivery, or transfer in an action brought for that
purpose against the holder of the property. And, if the court
finds that the holder acted unreasonably in refusing to pay,
deliver, or transfer the property, the person entitled to the
property is also entitled to attorney’s fees.

% An appraisement by a probate referee is not required for estates subject to summary
probate proceedings pursuant to Section 630. Prob. Code § 605(a) (2) (B).

® The new provision is drawn from Civil Code Section 1185 (acknowledgment of
instrument by notary public) but does not permit a driver’s license issued by a
Canadian or Mexican public agency to be used as reasonable proof of identity.
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Liability of person to whom payment, delivery, or
transfer is made. Probate Code Section 631 provides that
“payment or transfer shall not preclude administration
when necessary to enforce payment of the decedent’s
debts.” The existing statute contains no other provisions
concerning the liability of the person who obtains
possession of or title to property using the summary
procedure. The new division includes comprehensive
provisions governing this liability.

Under the new division, a person to whom payment,
delivery, or transfer is made personally liable for the
unsecured debts of the decedent. Any such debt may be
enforced against the person in the same manner it could
have been enforced against the decedent if the decedent
had not died. The personal liability is limited: It can not
exceed the fair market value of the property paid,
delivered, or transferred to the person, less the amount of
any liens and encumbrances on the property.

The new division also makes a person to whom payment,
delivery, or transfer is made personally liable to any person
having a superior right to the property by testate or
intestate succession from the decedent. If the person used
the affidavit procedure fraudulently, the person is liable to
the person having the superior right for three times the
value of the property. An action to enforce this liability
must be commenced within five years after the affidavit or
declaration was presented to the holder of the property.
This five-year statute of limitation is comparable to that
provided for recovery of property of a missing person if the
missing person appears after the distribution of his or her
property.”

If proceedings for administration of the decedent’s estate
are commenced, the new division makes each person to
whom payment, delivery, or transfer of the decedent’s
property is made and who still has the property liable for
restitution of the property to the estate together with the
net income from the property. If the person no longer has
the property, the person is liable for restitution to the estate
of the fair market value of the property as of the date of
disposition of the property, together with the net income

¥ Prob. Code § 1358. The five-year period under the new division is tolled during the
minority of the person having the superior right but is not tolled for any other reason.
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the person received from the property and interest from
the date of disposition at the rate of 10 percent on the fair
market value of the property. If the person used the
affidavit procedure fraudulently, the person is liable to the
estate for three times the value of the property. A
three-year statute of limitations is provided for
enforcement of this liability.®

The remedies described above are in addition to any
remedies available by reason of any fraud or intentional
wrongdoing.

Obtaining a Marketable Title to Real Property
of Small Value Without Probate

Unless the successor is the surviving spouse,” there is no
summary procedure under existing California law to obtain
a marketable title to a real property interest of small value.
Therefore, in order to obtain marketable title to real
property, whether the estate be large or small, there must
be proceedings for the probate of the decedent’s will or for
administration of the decedent’s estate.

If a decedent dies owning real property of minimal value
(such as a desert lot or speculative undeveloped mineral
rights) the property is sometimes abandoned by the
decedent’s heirs or devisees because the cost of
administration may exceed the value of the property.

The new division provides two new procedures to deal
with this problem. One procedure permits the successor of
the decedent to obtain a court order determining that the
real property passed to the successor where the estate is a
small estate. The other procedure is an affidavit procedure
available where the gross value of the real property does
not exceed $10,000. The two new procedures are outlined
below.

Court Order Determining Succession to Real Property of
Small Estate. The new division contains a new procedure
for obtaining, without the need for a probate proceeding,

3 The three-year period is not tolled for any reason.

% In the case of a surviving spouse, a summary procedure is provided under Probate
Code Sections 650-658 whereby the surviving spouse can obtain a marketable title to
real property. See also Probate Code § 649.2 (right of surviving spouse to dispose of
community and quasi-community real property after 40 days from the death of the
other spouse).
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a court order determining that real property of the
decedent passed to one or more persons by intestate
succession or under the decedent’s will. The procedure can
be used only to determine succession to real property,
whether or not the decedent’s estate includes personal
property, and only where the gross value of the real and
personal property in the decedent’s estate does not exceed
$60,000.%

The new procedure is drawn from existing Probate Code
Sections 650-655, which provide for an order determining
that property passed to a surviving spouse. An inventory
and appraisement by a probate referee of the real property
is required. The person who receives the property pursuant
to the court order is personally liable for the unsecured
debts of the decedent. This liability is limited to the fair
market value (at the date of the decedent’s death) of the
real property received by the person on whom liability is
imposed, less the amount of any liens and encumbrances on
the property.

Affidavit Procedure for Transfer of Real Property Not
Exceeding $10,000 in Value. The new division includes a
new procedure, drawn from a recently enacted Arizona
statute,* that permits use of an affidavit to transfer title to
real property as of record where the gross value of all real
property in the decedent’s estate located in California, as
shown by an inventory and appraisement by a probate
referee, does not exceed $10,000.* The procedure can be
used only after six months from the death of the decedent.
The affidavit is filed in the superior court and must have
attached an inventory and appraisement of the real
property and must contain a notary public’s certificate of
acknowledgment identifying each person executing the
affidavit.

Upon receipt of the affidavit and the required fee, the
court clerk, after determining that the affidavit is complete

® The property described supra in the text accompanying notes 1-6 is excluded in
determining the value of the decedent’s estate.

¥ The Arizona statute was enacted in 1983. See Ariz. Rev. Stat. Ann. §§ 14-3971, 14-3972
(Supp. 1984-85). For a discussion of the Arizona statute, see Effland, Handling Real
and Personal Property At Death Without Administration Under the 1983
Amendments to the Arizona Probate Code, Ariz. BJ., Dec.-Jan. 1984, at 34, 36.

% The value of the real property described supra in the text accompanying notes 1-6 is
excluded in determining the value of the real property in the decedent’s estate.
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and has the required attachments, files the affidavit and
attachments and issues a certified copy of the affidavit
without the attachments. The certified copy of the affidavit
is recorded in the office of the county recorder of the
county where the real property is located.

A good faith purchaser, lessee, or lender has the same
rights and protections as a purchaser, lessee, or lender
would have if the person designated as a successor in the
recorded certified copy of the affidavit had been named as
a distributee of the real property in a decree of distribution
that had become final.

The person designated as the successor to property in the
certified copy of the affidavit is personally liable for the
unsecured debts of the decedent. The person also is
personally liable to any person having a superior right to the
property by testate or intestate succession. If proceedings
for administration of the decedent’s estate are commenced,
the person is liable for restoration of the property or its
value. These liability provisions are comparable to the
liability provisions that apply under the new division when
the affidavit procedure is used to collect or transfer
personal property.®

PASSAGE OF PROPERTY TO SURVIVING
SPOUSE WITHOUT ADMINISTRATION

EXISTING LAW

When a married person dies, the property which passes
to the surviving spouse is not subject to probate
administration unless the surviving spouse elects to have it
administered.”” The surviving spouse® may obtain a court
order determining that all or part of the decedent’s estate
is property passing to the surviving spouse.* The court
order may also confirm the surviving spouse’s ownership of

% See the discussion in the text, supra, under heading “Liability of person to whom
payment, delivery, or transfer is made.”

% Prob. Code § 649.1.

% In addition to the surviving spouse, the personal representative, guardian, or
conservator of the surviving spouse’s estate may obtain an order. Prob. Code § 650.
* The procedure for obtaining an order determining that separate, community, and
quasi-community property passed to a surviving spouse is found in Probate Code
Sections 650-658. An order determining that separate property passed to the
surviving spouse may only be obtained under those sections where the decedent died
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the surviving spouse’s one-half share of the community and
quasi-community property.* The order may be obtained
without the need for probate administration. Although
the surviving spouse is not required to petition for the
order, such an order is sometimes required by a title
insurance company or a stock transfer agent.”

Unless the interests of both spouses are probated, the
surviving spouse is personally liable for the deceased
spouse’s debts that are chargeable against the community
or quasi-community property.® The surviving spouse also
is personally liable for the debts of the deceased spouse that
are chargeable against the separate property passing to the
surviving spouse without administration.¥ This personal
liability is limited. The liability does not exceed the value at
the date of death (less the amount of any liens and
encumbrances) of the total of the following:

(1) The surviving spouse’s one-half share of the
community and quasi-community property that is not
exempt from the enforcement of a money judgment.

(2) The deceased spouse’s one-half share in the
community and quasi-community property that passes
to the surviving spouse without administration.

(3) The separate property of the deceased spouse
that passes to the surviving spouse without
administration.®

After 40 days from the death of a spouse, the surviving
spouse has full power to sell, lease, mortgage, or otherwise
deal with and dispose of the community and
quasi-community real property, unless a notice is recorded
in the county in which the property is situated to the effect

after 1984. The same procedure can be used to obtain an order confirming the
surviving spouse’s ownership of the surviving spouse’s one-half share of the
community and quasi-community property.

© Prob. Code §§ 650, 655.

4 Prob. Code §§ 650, 655.

% See 17 Cal. L. Revision Comm’n Reports 426 (1984).

“ Prob. Code § 649.4. Funeral expenses and expenses of last illness are not charged to
the community share of the surviving spouse. Prob. Code § 951.1. For rules
governing liability of community and quasi-community property for the debts of a
spouse, see Civil Code Sections 5120.010-5122.

“ Prob. Code § 649.4.

4 Prob. Code § 649.4(b).
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that an interest in the property is claimed by another under
the will of the deceased spouse. %

RECOMMENDATIONS

The new division restates and reorganizes the existing
law summarized above with a few substantive changes and
additions. The significant changes and additions are
described below.*

Collection of deceased spouse’s earnings. The new
division includes provisions that give the surviving spouse
the right immediately to collect not more than $5,000 of the
earnings owed by an employer to the deceased spouse.
Payment is made upon receipt of an affidavit (or
declaration under penalty of perjury) executed by or on
behalf of the surviving spouse. This new procedure is drawn
from the existing affidavit procedure for collection of a
small estate.® However, the surviving spouse may use the
new procedure without regard to the value of the estate.
Use of this new procedure will provide the surviving spouse
with funds until a probate proceeding can be commenced
and a family allowance obtained.

Right of surviving spouse to dispose of real
property. The new division limits the existing provision*
giving the surviving spouse full power to sell, lease,
mortgage, or otherwise deal with and dispose of the
community or quasi-community real property to the
following cases:

(1) Where the property is held as of record in the
name of the surviving spouse only.

(2) Where the property is held as of record by the
deceased spouse and the surviving spouse as joint
tenants.

(3) Where the property is held as of record by the
deceased spouse and the surviving spouse as
community property.

¢ Prob. Code § 649.2. The personal representative, guardian, or conservator of the estate
of the surviving spouse has the same power. Id.

7 Minor changes are indicated in the Comments to the sections of the new division.
8 Prob. Code §§ 630-632.
* Prob. Code § 649.2.
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This new limitation will make clear when the provision
aplplisgs, thereby giving the surviving spouse a marketable
title.

Right to probate only portion of property. The new
division makes clear that the surviving spouse may elect to
probate only a portion of the surviving spouse’s one-half of
the community or quasi-community property. This will
permit, for example, probate of all of a block of stock that
is community property without the need to probate the
surviving spouse’s one-half share of the other community
and quasi-community property.” The new division also
recognizes the existing practice in some cases of probating
only a portion of the deceased spouse’s estate.

Procedural changes. The new division makes several
changes in the procedure for obtaining an order
determining that all or part of the decedent’s estate is
property passing to or belonging to the surviving spouse:

(1) The existing requirement® that a copy of the
petition be served with the notice of hearing on the petition
for the order is not continued. This change is consistent
with the general practice in probate proceedings not to
serve a copy of the petition with the notice of hearing on
the petition.®

(2) The general requirement™ applicable to notices of
hearings—that the notice of hearing be served not less than
10 days before the hearing—is adopted in place of the
existing requirement® that notice of hearing be given not
less than 20 days before the hearing.

% The application of the existing provision is uncertain. See O. McCarroll, 1 California
Decedent Estate Administration Supplement § 4.69, at 133 (June 1985) (“Counsel
should determine local title insurance practice before relying on Prob C § 649.2,
particularly if title to the real property in question stood only in decedent’s name.”).
The new provision makes clear that it does not apply where community or
quasi-community property is held as of record only in the name of the deceased
spouse. The new provision will not affect the validity of dispositions made under
Probate Code Section 649.2 prior to the operative date of the new division.

3! The rights of creditors will not be adversely affected. The existing personal liability of
the surviving spouse for the debts of the deceased spouse chargeable against the
community or quasi-community property will continue, reduced by the fair market
value of the property administered in the estate of the deceased spouse.

2 Prob. Code § 653. A copy of the petition is not required to be served under existing
law if all of the deceased spouse’s property passes to the surviving spouse under the
deceased spouse’s will and no contingencies in the will remain to be satisfied at the
time of the filing of the petition. Prob. Code § 653(b).

% See Prob. Code § 1200.5.
% Prob. Code § 1200.5(b).
® Prob. Code § 653.
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(3) An inventory and appraisement is not required in
order to obtain the order, but the petitioner has the option
to file an inventory and appraisement in the proceeding if
the petitioner so desires. The existing authority of the court
to require an inventory and appraisement where the
interests of justice require® is limited to cases where the
filing of an inventory and appraisement is necessary to
protect the interests of creditors of an unincorporated
business which the deceased spouse was operating or
managing at the time of death.”

(4) The provision of existing law*® for court approval of
the attorney’s fee for services performed in connection
with the obtaining of a court order determining that
property is property passing to or belonging to the
surviving spouse is not continued. Under the new division,
the attorney’s fee for services performed in connection
with obtaining the court order is to be determined by
private agreement between the attorney and the client and
is not subject to approval by the court.® This replaces the
existing law which provides for court approval of a portion
only of the legal fees that are likely to be involved in the
disposition without administration of the estate of a
deceased spouse.

% Prob. Code § 657.

57 See Prob. Code § 656. A provision expressly giving the court authority to require the
filing of an inventory and appraisement is added to the provision of the new division
that continues the substance of existing Probate Code Section 656.

% See Prob. Code § 910(b).

% Although the attorney’s fee is not approved by the court, the new division gives the
probate court jurisdiction to determine disputes concerning the fee. If there is no
agreement between the lawyer and the client concerning the attorney’s fee and
there is a dispute concerning the reasonableness of the fee, a petition may be filed
requesting the court to determine the reasonableness of the fee. If there is an
agreement concerning the attorney’s fee and there is a dispute concerning the
meaning of the agreement, the probate court is authorized to determine the dispute.

% Existing law provides only for court approval of the fee for filing a petition and
obtaining a court order determining that all or part of the decedent’s estate is
property passing to or belonging to the surviving spouse. See Prob. Code § 910(b).
No provision is made in existing law for court approval of the attorney’s fee for other
legal work in connection with the estate (such as, for example, tax work, joint tenancy
termination, transfer of registered ownership of corporate shares or other registered
personal property, or collection of insurance proceeds); those matters are left to
private agreement between the attorney and client. The new division leaves the
entire matter of legal fees to private agreement between the attorney and client
where there is no election by the surviving spouse to probate the estate of the
deceased spouse.
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